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L  Duties  and  Liabilities  op  Bailee,  §§  1-82. 

1.  Bailee  for  Hire,  §§  5-26. 

2.  Oratuitom  Bailee,  §§  27-82. 
II.  Op  the  Law  op  Pledge,  g§  88-64* 

IIL  Collateral  Security,  §§  65-74. 
IV.  Miscellaneous,  g§  75-92. 
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§§  1-4.  BAILMENT. 

I.    DOTIES   ^f^b'TjlAStUTIEB   OF   BaILEE« 

Summary  —  Holding  projierfyi  mbfeet  to  the  event  of  a  suit,  §  1.—  Loss  of  goods  by  fire;  negli- 
gence in  storing  gwi^jfiwd^^  §  2. — Bailee  of  steamboat  takes  subject  to  visible  defects,  g  3. — 
Oratuitous  bail!^ej[ii}pl^  only  for  gross  negligence,  %  4. 

.    •*  ■     "  • 
§  1.  Cert»ffl.pVo|)efty  in  the  hands  of  defendants,  as  bailees,  was  seized  for  violation  of  the 

revenue'>aw8^  *•  Under  an  arrangment  with  the  revenue  officers,  the  defendants  agreed  to  sell 
the  property  and  hold  the  proceeds  subject  to  proceedings  in  court  to  condemn  the  property. 
The  goods  were  sold,  and  a  suit  was  duly  instituted,  the  owners  of  the  goods  defending.  The 
suit  was  dismissed,  and  the  defendants,  after  holding  the  money  nearly  four  years,  delivered 
it  to  the  owners  of  the  goods.  Held,  that  the  defendants  were  not  liable ;  that  after  the  dis- 
missal of  the  suit  they  were  only  required  to  hold  the  money  for  a  reasonable  time.  Petti- 
grew  V.  United  States,  §§  5,  6. 

§  2.  A  carrier  storing  goods  in  his  warehouse  until  called  for  is  a  bailee  for  hire,  and  is  held 
to  reasonable  diligence.  If  he  stores  gunpowder  in  the  same  building  with  other  goods,  and 
the  presence  of  the  powder  prevents  the  firemen  from  successfully  operating  to  subdue  a  fire 
which  breaks  out  in  the  building,  and  the  goods  are  destroyed,  the  storage  of  the  gunpowder 
is  held  to  be  an  act  of  negligence.  Although  the  fire  in  such  case  may  be  regarded  as  the 
proximate  cause  of  the  loss,  yet  it  may  be  also  held  that  the'pi^eseuce  of  the  gunpowder,  by 
keeping  the  workmen  from  the  fire,  contributed  to  the  loss  in  such  a  way  as  to  make  it  a 
proximate  cause.  It  is  not  necessary  to  prove,  or  ask  the  jury  to  find,  that  gunpowder  is  a 
dangerous  compound,  (a)    White  v.  Colorado  Central  Railroad,  §§  7-12. 

§  3.  Where  a  bailee  for  hire  of  a  steamboat  accepts  the  same  without  objection,  he  takes  it 
subject  to  all  visible  defects.  He  is  bound  to  the  exercise  of  ordinary  care  and  diligence,  but 
if  an  injury  to  the  boat  results  from  unknown  and  hidden  defects,  he  is  not  liable.  In  this 
case  the  steamboat  was  injured  by  an  explosion  while  in  the  possession  of  the  bailee,  and  the 
action  was  brought  for  damages  on  the  ground  of  negligence.  The  court  left  it  to  the  jury 
to  determine  whether  the  explosion  was  one  which  human  skill  could  have  prevented,  but 
charging  at  the  same  time  that  if  the  explosion  was  the  result  of  an  unknown  and  hidden 
defect  the  defendant  was  not  liable.     Stewart  r.  Western  Union  Railroad  Company,  §§  13-16. 

§  4.  A  gratuitous  bailee  is  liable  only  for  gross  negligence.  He  must  use  such  care  as  is 
used  by  persons  of  common  prudence,  having  reference  to  the  circumstances,  and  the  char- 
acter of  the  property.  Money  must  be  guarded  with  greater  care  than  common  property. 
The  language  of  the  books  as  to  what  constitutes  gross  negligence  is  sometimes  loose  and  in- 
accurate. When  it  is  said  that  gross  negligence  is  equivalent  to  fraud,  it  is  not  meant  that  it 
cannot  exist  without  fraud.  There  may  be  gross  negligence  in  cases  where  there  is  no  pre- 
tense that  the  party  has  been  guilty  of  fraud,  though  such  negligence  is  often  presumptive 
of  fraud.  In  determining  what  is  gross  negligence,  the  nature  of  the  thing  bailed  must  be 
considered.     Care  and  diligence  are  to  be  proportioned  to  the  value  of  the  goods,  the  tempta- 

(a)  The  question  of  proximate  cause  of  loss  is  discussed  at  len^h  in  Milwaukee,  etc.,  Railway  €k>.  v.  Kelloggr.  4 
Otto,  469.  It  was  charged  that  fire  was  communicated  from  defendant's  steamboat  to  an  elevator  owned  by 
defendant,  and  from  the  elevator  to  plaintiff's  mill  and  lumber.  The  court  ruled  as  follows:  The  true  rule  is* 
that  what  Is  the  proximate  cause  of  an  injury  is  ordinarily  a  question  for  the  jury.  It  is  not  a  question  of  science 
or  legal  knowledge.  It  is  to  be  determined  as  a  fact,  in  view  of  the  circunlstances  of  fact  attending  it.  The 
primary  cause  may  be  the  proximate  cause  of  a  disaster,  though  it  may  operate  through  successive  instruments, 
as  an  article  at  the  end  of  a  chain  may  be  moved  by  a  force  applied  to  the  other  end,  that  force  being  the  proxi- 
mate cause  of  the  movement,  or  as  in  the  oft-cited  case  of  the  squib  thrown  in  the  market  place.  2  Bl.  Rep., 
892.  The  question  always  is:  Was  there  an  unbroken  connection  between  the  wrongful  act  and  the  injuiy,  a 
continuous  operation?  It  is  generally  held,  that,  in  order  to  warrant  a  finding  that  negligence,  or  an  act  not 
amounting  to  wanton  wrong,  is  the  proximata  causa  of  an  injury,  it  must  appsar  that  the  injury  was  the  natu- 
ral and  probable  consequence  of  the  negligence  or  wrongful  act,  and  that  it  ought  to  have  been  foreseen  in  the 
light  of  the  attending  circumstances.  But  the  natural  and  probable  consequences  of  a  wrongful  act  or  omis- 
sion are  not  chargeable  to  the  misfeasance  or  nonfeasance,  where  there  is  a  sufficient  and  independent  cause 
operating  between  the  wrong  and  the  injury.  In  such  a  case  the  resort  of  the  sufferer  must  be  tp  the  orig- 
inator of  the  intermediate  cause.  But  where  there  is  no  intermediate  efficient  cause,  the  original  wrong  must  be 
considered  as  reaching  to  the  effect,  and  proximate  to  it. 

On  the  point  that  the  question  of  proximate  cause  is  one  of  law,  the  court  questions  the  authority  of  the  cases 
of  Ryan  v.  The  New  York  Central  R.  Co.,  85  N.  Y.,  210,  and  Kerr  v.  Pennsylvania  R.  Co.,  62  Penn.  St.,  858,  and 
holds  that  they  are  not  in  harmony  with  Webb  v.  The  Rome,  etc.,  R.  Co.,  49  N.  Y.,  430;  Pennsylvania  R.  Co.  v. 
Hope,  80  Penn.  St.,  878;  Kellogg  v.  Chicago,  etc.,  R.  Co.,  26  Wis.,  224;  Perley  v.  The  Eastern  R.  Co.,  03  Mass.,  414; 
Higgins  V.  Dewey,  107  Mass.,  494,  and  Tent  v.  The  Toledo,  etc.,  R.  Co.,  49  111.,  849. 

In  the  application  of  the  doctrine  of  proximate  and  remote  causes,  each  case  must  be  decided  largely  upon  the 
special  facts  belonging  to  it,  and  often  upon  the  very  nicest  discriminations.  One  of  the  most  valuable  criteria 
furnished  by  the  authorities  is  to  ascertain  whether  any  new  cause  has  intervened  between  the  fact  accomplished 
and  the  alleged  cause.  If  a  new  force  or  power  has  intervened,  of  itself  sufficient  to  stand  as  the  cause  of  the 
misfortune,  the  other  must  be  considered  as  too  remote.    Insurance  Co.  v.  Tweed,  7  Wall.,  44. 
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• 
tion  and  facility  of  stealing  them,  and  the  danger  of  losing  them.    The  true  test  is,  whether 
the  gratuitous  bailee  has  bestowed  such  care  as  persons  of  common  prudence  in  the  same  sit- 
uation usually  bestow  upon  the  particular  kind  of  property ;  a  want  of  such  care  is  gross 
negligence,  (a)    Tracy  v.  Wood,  §§  37-80.    • 
[Notes.— See  §§  16-26,  31,  32.] 

1.  Bailee  for  Hire, 

PETTIGREW  V.  UNITED  STATEa 
(7  Otto,  385-389.     1878.) 

Error  to  IT.  S.  Circuit  Court,  Western  District  of  Tennessee. 

Opinion  by  Mr.  Justice  Miller. 

Statement  of  Facts. —  The  judgment  in  this  case  is  for  $1,354.35,  and  a 
question  is  raised  as  to  the  jurisdiction  of  this  court,  because  it  does  not  exceed 
$2,000.  If  it  is  an  action  to  enforce  a  revenue  law  of  the  United  States,  we 
have  jurisdiction  without  regard  to  amount.  Rev.  Stat.,  sec.  699.  If  it  is  not 
such  an  action,  we  have  not.  The  counts  in  the  original  complaint  are  very 
clearly  counts  on  a  contract  of  bailment  and.  for  money  had  and  received. 
But  a  demurrer  to  the  declaration  was  sustained,  and  the  case  was  tried  on  an 
amended  declaration. 

§  5.  The  supreme  court  has  jurisdiction  of  cases  under  the  revenue  laws 
without  regard  to  the  amount. 

The  amended  declaration  sets  forth  the  seizure,  while  in  possession  of  the 
defendants,  of  ninety  caddies  of  tobacco  as  forfeited  to  the  United  States,  on 
account  of  false  and  fraudulent  stamps  and  inspection  marks  found  there  by 
Eolf  S.  Sanders,  a  collector  of  internal  revenue;  that  said  Sanders  and  defend- 
ants having  entered  into  an  unlawful  and  unauthorized  agreement  that  defend- 
ante  should  sell  the  tobacco  and  hold  the  proceeds  of  the  sale  subject  to  the 
decision  of  the  proper  court,  in  proceedings  to  be  instituted  therein  for  the 
condemnation  of  the  tobacco,  said  agreement  was  void;  by  reason  whereof 
the  defendants  became  liable  to  the  United  States  for  the  value  of  the  tobacco, 

(a)  The  theory-  that  there  are  three  degrees  of  negligence,  described  by  the  terms  slight,  ordinary  and  gross,  has 
been  introduced  into  the  common  law  from  some  of  the  commentators  on  the  Roman  law.  It  may  be  doubted  if 
tbese  terms  can  be  usefully  applied  in  practice.  Their  meaning  is  not  fixed,  or  capable  of  being  so.  One  degree, 
thus  described,  not  only  may  be  confounded  with  another,  but  it  is  quite  impracticable  exactly  to  distinguish  them. 
Their  signification  necessarily  yaries  according  to  circumstances,  to  whose  influence  the  courts  have  been  forced 
to  yield,  until  there  are  so  many  real  exceptions  that  the  rules  themselves  can  scarcely  be  said  to  have  a  general 
operation.  *'How  much  care  will,  in  a  given  case,  relieve  a  party  from  the  imputation  of  gross  negligence,  or 
what  omission  will  amount  to  the  chai^ge,  is  necessarily  a  question  of  fact,  depending  upon  a  great  variety  of 
circiunatances  which  the  law  cannot  exactly  define."  (Storer  v.  Oowen,  18  Me.,  177.)  *'  What  is  common  or  ordi- 
nary diligence  is  more  a  matter  of  fact  than  of  law."  (Stoiy  on  Bailments,  §  11.)  Recently  the  judges  of  several 
courts  hAve  expressed  their  disapprobation  of  these  attempts  to  fix  the  degrees  of  diligence  by  legal  definitions, 
sndhave  complained  of  the  impracticability  of  applying  them.  (Wilson  v.  Brett,  11  Mees.  &  W.,  118;  Wyld  v.  Pick- 
ford,  8  id.,  443,  461, 4fi8;  Hinton  v.  Dibbhi,  2  Q.  B.,  646,  651.)  It  is  settled  that ''  the  bailee  must  proportion  his  care  to 
tiie  injury  or  loss  which  is  likely  to  be  sustained  by  any  Improvidence  on  his  part."  (Story  on  Bailments,  S  15.) 
It  is  also  settled  that.  If  the  occupation  or  employment  be  one  requirhig  skill,  the  failure  to  exert  that  needful 
•IcOl,  either  because  it  is  not  possessed  or  from  inattention,  is  gross  negligence.  Mr.  Justice  Stoiy,  although  ha 
oontroverts  the  doctrine  of  Pothier,  that  any  negligence  renders  a  gratuitous  bailee  responsible  for  the  )os3  ooca- 
Bioned  by  his  fault,  and  also  the  distinction  made  by  Sir  William  Jones  between  an  undertaking  to  carry  and  an 
undertaking  to  do  work,  y^t  admits  that  the  responsibility  exists  when  there  is  a  want  of  due  sidll  or  an  omission 
to  exercise  it.    Per  Curtis,  J.,  in  Steamboat  New  World  v.  Kln^,  16  How.,  460. 

Negligence  is  the  failure  to  do  what  a  reasonable  and  prudent  person  would  have  done  under  the  clrciunstances 
of  the  situation,  or  doing  what  such  a  person  under  the  existing  circumstances  would  not  have  done.  The  essence 
of  the  fault  may  lie  in  omission  or  commission.  The  duty  Is  dictated  and  measured  by  the  exigencies  of  the  occa^ 
don.    (Wharton  on  Negligence,  %  1,  and  notes,  cited.)    Railroad  Company  v.  Jones,  5  Otto,  439. 

NegUgence  has  been  defined  to  be  the  omission  to  do  something  which  a  reasonable  man,  guided  by  the  con- 
■ideations  which  ordinarily  regulate  the  conduct  of  human  affairs,  would  do,  or  doing  something  which  a  reason- 
able fcnd  prudent  man  would  not  do.  (Blyth  v.  Birmington  Water  Works,  \l  Exch.,  TBi.)  It  must  be  determined 
iu  an  cases  by  reference  to  the  situation  and  knowledge  of  the  parties  and  all  the  attendant  circumstances.  What 
would  be  extreme  care  under  one  condition  of  knowledge,  and  one  state  of  circumstances,  would  be  gross  negli- 
K«oce  with  different  knowledge  and  in  changed  circumstances.    Nltro-glycerine  Case,  15  Wall.,  5S^4. 

Ordinary  diligence  is  a  relative  term,  to  be  judged  of  by  the  nature  of  the  subject  to  which  it  is  directed.  Hoi- 
laday  v.  Kennard,  12  Wall.,  254. 
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which  they  liave  refused  to  pay.  This  is  repeated  in  the  second  count,  and  the 
third  is  for  money  had  and  received.  The  substance  of  this  is,  that  the  tobacco 
being  forfeited  for  a  violation  of  the  revenue  law,  and  a  seizure  made,  and  the 
goods  left  with  the  defendants,  the  contemporaneous  agreement  is  void,  and 
the  defendants  are  proceeded  against  in  personam  for  the  value  of  the  goods 
so  left  with  them,  which  cannot  now  be  found.  It  would  be  a  very  narrow 
and  technical  definition  of  the  phrase  "  enforcement  of  any  revenue  law " 
which  did  not  recognize  this  action  as  one  brought  for  that  purpose.  If  there 
had  been  no  revenue  law  which  made  this  tobacco  liable  to  seizure,  the  com- 
plaint would  be  bad  on  demurrer.  The  foundation  of  the  action  is  the  right 
which  the  revenue  law  vests  in  the  United  States  to  this  property,  and  it  is 
the  enforcement  of  this  right  that  is  sought  in  this  action.  This  was  clearly  the 
view  which  the  court  took  of  the  matter,  and  in  that  view  of  it  instructed  the 
jury  as  follows :  "  That  if  they  believed  the  tobacco  caddies  had  upon  them 
counterfeit  stamps  or  brands,  that  such  fact  forfeited  it  to  the  government. 
And  if  the  proper  oificer  seized  it  as  forfeited,  and  the  defendants  sold  the 
same  by  direction  of  the  ofllcer  seizing  it,  and  received  the  money,  and  had 
not  paid  it,  or  any  part  thereof,  to  the  government,  they  remained  liable  for 
the  amount  so  received  by  them,  and  they  should  find  a  verdict  for  the  plaint- 
iffs." The  judge  evidently  understood  that  he  was  enforcing  the  revenue  law 
against  a  person  unlawfully  dealing  with  property  which  had  been  found  in 
his  possession  forfeited  to  the  government  by  reason  of  a  violation  of  that 
law.  We  think  this  court  has  jurisdiction,  under  the  section  of  the  Revised 
Statutes  cited. 

§  6,  ^  bailee^  after  a  suit  to  condemn  property  in  his  hands  has  leen  dis- 
missed, may^  after  a  reasonable  tim^,  deliver  the  property  to  the  original  ovmer. 

The  third  plea  of  the  defendants  sets  out  the  facts  that,  up  to  the  time  the 
goods  were  seized,  they  held  them  on  sale  for  commission  for  Glazier,  Luko  &  Co., 
of  St.  Louis,  and  knew  nothing  of  the  causes  of  the  alleged  seizure;  that  at  the 
request  of  Sanders,  the  ofllcer  who  made  the  seizure,  they  consented  to  sell  the 
goods,  and  hold  the  proceeds  subject  to  proceedings  in  court  to  condemn  them; 
that  defendants  were  directed  by  Sanders  to  sell  the  tobacco,  because  it  would 
become  worthless  if  detained  until  the  end  of  the  suit ;  that  they  did  sell  the 
tobacco,  and  while  the  proceeds  were  in  their  hands  a  suit  was  commenced 
against  them  for  the  money,  which  was  defended  by  Glazier,  Luko  &  Co.,  and 
dismissed  by  the  district  attorney  after  plea  filed;  that  after  retaining  the 
money  for  nearly  four  years,  and  no  other  suit  being  brought  for  the  money, 
or  other  proceedings  against  the  tobacco,  or  any  demand  of  them,  tliey  paid 
over  the  money  to  the  parties  from  whom  they  had  received  the  tobacco.  To 
this  plea  a  demurrer  was  filed  and  overruled,  and  issue  was  taken  on  it.  The 
bill  of  exceptions  shows  that  testimony  was  offered  tending  to  sustain  every 
allegation  of  the  plea;  but  by  giving  the  instruction  copied  above,  the  court, 
in  effect,  held  that,  if  the  jury  believed  the  plea  to  be  sustained  by  the  evi- 
dence, it  was  no  defense.  In  this  we  think  the  court ^rred.  The  defendants 
were  bailees  of  Glazier,  Luko  &  Co.  when  the  officer  made  the  seizure.  They 
were  not  charged  with  any  offense  against  the  revenue  laws,  and  they  were  in  no 
danger  of  loss,  since  they  did  not  own  the  tobacco.  It  was  a  matter  of  indiffer- 
ence to  them,  in  a  pecuniary  sense,  what  the  officer  did  with  the  tobacco.  It^as 
his  own  convenience,  therefore,  and  the  interest  of  the  government,  that  induced 
them  to  take  charge  of  it,  and  sell  it  to  prevent  loss ;  and  they  did  so,  holding  the 
proceeds  subject  to  judicial  proceedings,  to  be  instituted  to  determine  the  right 
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of  the  government  to  those  proceeds.  We  see  nothing  in  this  to  condemn.  The 
agreement  made  was  the  best  that  could  have  been  made,  both  for  the  govern- 
ment and  the  owner  of  the  goods,  and  was  one  in  which  the  defendants  were 
to  remain  bailees  under  the  changed  condition  of  affairs.  Undoubtedly,  the 
officer  could  have  required  them,  as  a  condition  of  leaving  the  property  where 
he  found  it,  to  pay  the  money  it  sold  for  to  him,  or  into  the  treasury,  or  into 
the  registry  of  the  court.  But  he  did  not.  And  we  see  no  reason  to  hold 
that  it  was  not  competent  for  the  defendants  to  retain  the  property  on  the 
terms  which  he  proposed.  If  he  had  required  them  to  sell  it  as  property  of 
the  United  States,  and  pay  them  the  proceeds,  they  might  have  relieved  them- 
selves of  all  trouble  by  refusing.  The  officer  may  not  have  performed  his 
duty.  It  was  probably  his  duty  when  be  made  seizure  of  the  property  to  de- 
liver it  to  some  other  officer  of  the  government,  and  have  it  libeled  at  once, 
and  a  warrant  of  seizure  issued.  But  this  neglect  of  his  duty  did  not  make 
void  the  promise  of  the  defendants  to  take  suitable 'care  of  the  property,  and 
hold  it  ready  for  such  order  as  the  court  which  might  take  jurisdiction  of  the 
proceeding  should  make. 

If  the  contract  of  defendants  was  obligatory  on  them,  as  we  think  it  was, 
the  evidence  shows  that  they  did  all  that  it  required  of  them.  They  sold  the 
property,  and  held  the  money  until  a  suit  was  instituted  against  them  for  it. 
The  right  to  the  money  could  as  well  have  been  decided  in  that  suit  as  in  this; 
but  after  the  owners  of  the  tobacco  had  taken  the  defense  of  the  suit  on 
themselves,  and  filed  a  plea,  the  suit  was  dismissed  by  the  alttomey  for  the 
United  States.  The  defendants  still  held  the  money  for  nearly  four  years, 
awaiting  any  further  legal  proceedings,  or  any  order  from  Sanders  or  from  the 
government.  In  the  absence  of  anything  of  the  kind,  they  felt  it  to  be  their 
duty  to  pay  the  money  to  the  parties  from  whom  they  had  received  the  to- 
bacco. And  we  think  they  were  right.  They  took  the  goods  as  bailees,  to 
hold  subject  to  a  proceeding  for  condemnation.  Such  a  suit,  in  eflfecti  was 
commenced  and  dismissed.  They  were  only  bound  to  hold  after  this  for  a 
reasonable  time;  and  when  that  was  passed,  their  duty  under  the  agreement 
was  ended,  and  their  obligation  to  Glazier,  Luko  &  Co.  revived.  This  is  the 
honest  and  fair  view  of  the  subject,  and  we  think  it  conflicts  with  no  rule  of 
law.  The  instructions  of  the  judge  were  in  conflict  with  this  view,  and  the 
judgment  must,  therefore,  be  reversed  and  a  new  trial  granted;  and  it  is  so 
ordered.  • 

WHITE  V.  COLORADO  CENTRAL  RAILROAD  CO. 
(Circuit  Court  for  Colorado:  5  Dillon,  428-437;  8  McCrary,  55^-569.    1879.) 

Motion  by  plaintiff  for  a  new  trial. 

Opinion  by  Hallett,  J. 

Statement  op  Facts. —  On  the  1st  of  January  last,  plaintiff's  intestate 
shipped  a  lot  of  dry  goods  and  clothing  from  Georgetown  to  Denver  over  de- 
fendant's line.  The  goods  were  received  at  Denver  and  placed  in  defendant's 
warehouse  on  the  morning  of  the  3d  of  the  same  month.  Two  days  later 
they  were  destroyed  by  fire  which  originated  in  the  building  without  fault  of 
defendant.  This  action,  in  which  plaintiff  seeks  to  recover  the  value  of  the 
goods  so  destroyed,  is  founded  upon  an  alleged  liability  of  defendant  to  plaint- 
iff as  a  common  carrier  and  as  a  warehouseman.  As  to  the  first  count  in  the 
declaration,  in  which  plaintiff  sought  to  charge  defendant  as  a  common  car- 
rier, the  jury  have  found  against  the  plaintiff,  and  thus  all  questions  arising  on 
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that  count  have  been  eliminated 'from  the  case.  On  the  second  count,  in  which 
defendant  is  charged  with  negligence  as  a  warehouseman,  the  jury  found  for 
plaintiff  in  the  sum  of  $4,704.75,  and  the  motion  now  to  be  considered  is  di- 
rected against  that  verdict. 

It  seems  from  the  evidence  that  defendant's  warehouse  was  a  long  wooden 
structure  —  one  hundred  feet  or  more  in  length  —  and  that  the  company's 
offices  for  transacting  its  freight  business  were  kept  in  one  end  of  it.  These 
offices  were  divided  oflf  f nsm  the  main  building  by  partitions,  and  the  remain- 
der of  the  building  was  used  for  storing  goods.  At  about  the  center  of  the 
building,  on  each  side,  and  communicating  with  the  part  which  was  used  for 
storage,  were  large  doors,  through  which  the  goods  were  passed  when  re- 
ceived into  or  taken  out  of  the  building.  The  plaintiflfs  goods,  when  received, 
were  put  in  that  end  of  the  building  which  did  not  contain  the  office,  and,  of 
course,  at  some  distance  from  the  doors  last  mentioned.  By  the  same  train 
which  brought  plaintiffs  goods,  a  quantity  of  gunpowder,  amounting  to  about 
one  hundred  and  sixty  kegs,  was  also  received;  and  this  powder  was  put  by 
defendant  in  the  same  room  with  plaintiff's  goods,  but  upon  the  other  side  of 
the  doors  before  mentioned,  and  towards  the  offices,  which  were  in  that  end  of 
the  building.  So  that,  with  reference  to  the  doors  which  opened  through  the 
warehouse,  it  may  be  correct  to  say  that  the  offices  and  the  powder  were  in 
one  end  of  the  building,  while  the  plaintiff's  goods  were  in  the  other  end  of 
the  same  building.  But  the  powder  was,  in  fact,  pretty  near  the  door  on  that 
side  where  it  lay,  and  between  the  offices  and  the  plaintiff's  goods.  The  fire 
which  destroyed  the  building  and  the  goods,  when  first  discovered,  was  in  the 
roof  immediately  above  the  offices,  and,  of  course,  at  some  distance  from  the 
plaintiff's  goods.  Thus  it  appears  that  the  fire  was  in  one  end  of  the  building 
and  the  plaintiff's  goods  in  the  other,  while  the  powder  was  between  the  fire 
and  the  goods,  on  the  same  side  of  the  large  doors  before  mentioned  as  the 
fire.  •  This  was  the  situation  when  members  of  the  fire  department  arrived  in 
considerable  force  on  the  ground  with  their  apparatus,  for  the  purpose  of  ex- 
tinguishing the  fire.  The  weather  was  cold,  and  some  delay  occurred  before 
water  was  obtained,  but  three  or  four  streams  were  soon  brought  to  bear,  so 
that,  under  ordinary  circumstances,  the  flames  might  have  been  suppressed  be- 
fore half  the  building  was  destroyed.  One  witness  testifies  that  there  was  an 
opportunity  to  cut  off  the  fire  at  the  large  doors  before  mentioned,  by  carry- 
ing the  water  in  at  that  place  and  playing  on  the  fire  from  the  inside. 

But  nothrng  of  this  kind  was  attempted,  and,  indeed,  the  firemen  would  not 
go  within  seventy  or  eighty  feet  of  the  building  on  the  outside,  because  they 
feared  injury  from  the  powder.  Some  testimony  was  given  at  the  trial  to  show 
that  this  fear  was  unfounded,  but  if  the  experts  who  testified  on  that  point 
had  been  present  at  the  fire  to  explain  the  properties  of  gunpowder  to  the 
terrified  firemen,  it  is  doubtful  whether  the  explanation  would  have  been  en- 
tirely satisfactory.  The  theory  advanced  is  that  metallic  cans,  in  which  the 
powder  was  put,  are  so  expanded  and  cracked  by  the  heat  of  a  burning  building 
that  the  powder  escapes,  and  in  that  condition,  if  ignited,  it  produces  only  a 
flash  in  the  pan,  which  is  not  at  all  dangerous  to  those  who  are  outside  of  the 
building.  If,  however,  one  who  is  inside  the  building  swallows  the  fire,  as  one 
of  the  witnesses  said,  it  is  deadly ;  so  that  even  on  this  theory  it  was  not  safe 
to  go  into  the  building  at  the  large  doors  before  mentioned,  for  the  purpose  of 
suppressing  the  fire.  So,  too,  a  prudent  person  might  well  be  excused  from 
assuming  that  all  of  the  cans  would  be  cracked  and  laid  open  by  the  heat  so 
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as  to  render  them  harmless.  Altogether,  it  may  be  said  that  this  evidence  does 
not  prove,  nor  tend  to  prove,  that  the  powder  was  not  dangerous  to  life  in  the 
situation  where  it  was  found,  but  merely  that  the  workmen  might  have  ap- 
proached the  building  more  closely  without  danger  to  themselves.  Whether 
they  could  have  worked  more  effectively  at  a  distance  from  the  building  of 
twenty-five  or  thirty  feet  than  at  a  distance  of  eighty  feet,  does  not  appear, 
but  may  be  a  matter  of  reasonable  inference.  It  does,  however,  appear  that 
the  gunpowder  prevented  the  firemen  from  going  in  at  the  large  doors  before 
mentioned,  with  hose,  and  there  operating  against  the  fire.  All  the  witnesses 
agree  that  this  movement  would,  under  the  circumstances,  have  been  full  of 
danger,  and  it  seems  probable  that  it  \vas  not  made  for  that  reason.  One 
witness  testifies  that  he  suggested  it  to  the  firemen,  and  was  answered  that  it 
was  dangerous  to  go  there  on  account  of  the  powder.  Looking  to  the  form  of 
the  building,  the  fact  that  it  was  built  of  wood,  and  the  situation  of  plaintiffs 
goods  with  reference  to  the  fire,  it  also  seems  probable  that  the  goods  would 
have  been  saved  if  the  powder  had  not  been  stored  in  the  building.  Upon  the 
evidence  showing  or  tending  to  show  that  the  loss  of  the  goods  was  due  to  the 
presence  of  the  powder  in  the  warehouse,  the  court  charged  the  jury  as  follows: 
''As  to  the  second  cause  of  action,  the  liability  of  defendant,  if  any  exists, 
depends  upon  the  effect  of  storing  powder  in  the  warehouse,  if  any  was  stored 
there.  Tou  are  advised  that  storing  a  considerable  quantity  of  powder  in  the 
same  house  with  plaintiff's  goods  was, negligent  conduct,  and  if  the  loss  was 
occasioned  by  the  presence  of  powder  in  the  house,  the  defendant  is  liable.  In 
order  to  fix  such  liability,  however,  it  must  appear  to  you  from  the  evidence 
that  the  loss  w^as  certainly  occasioned  or  produced  by  that  cause.  If  those  who 
were  engaged  in  suppressing  the  fire  would  have  been  able  to  save  plaintiff's 
goods,  and  would  have  done  so,  if  no  powder  had  been  kept  in  the  building, 
the  defendant  may  be  held.  But  if  this  is  a  doubtful  matter,  and  it  is  uncer- 
tain whether  the  presence  of  powder  in  the  house  occasioned  the  loss,  the 
defendant  is  not  liable.  Upon  that  point  you  remember  what  the  witness  said 
about  it ;  you  determine  as  well  as  you  can  whether  this  loss  certainly  proceeded 
from  that  cause  —  from  the  presence  of  the  powder.  If  it  is  doubtful  in  your 
mind,  upon  the  evidence  here,  whether  the  loss  was  occasioned  by  that, —  that  is 
to  say,  if,  withdrawing  the  powder  from  the  house,  you  think  it  still  doubtful 
whether  the  goods  would  have  been  saved,  the  defendant  cannot  be  held  liable 
upon  that.  The  only  act  of  negligence,  as  it  seems  to  me  from  the  evidence 
here,  was  the  putting  of  the  powder  there,  and  you  must  be  able  to  ascribe 
that  loss  to  that  cause,  and  certainly  to  that,  if  you  are  to  hold  the  defendant 
upon  that.     That  is  the  position  in  which  the  matter  stands.*' 

§  7.  Storage  of  gunpowder  in  a  city  is  a  public  nuisa/nce. 

That  this  principle  is  applicable  to  ordinary  warehousemen,  would  appear  to 
be  beyond  question.  To  store  or  deposit  gunpowder  in  large  quantities  in  any 
place  in  a  city  where  it  will  endanger  life  and  property,  is  a  public  nuisance. 
Cheatham  v,  Shearon,  1  Swan,  213 ;  Myers  v,  Malcolm,  6  Hill,  292.  The  case 
in  6  Hill  shows  that  the  party  storing  the  powder  will  be  liable  for  any  damage 
that  may  result  from  it  And  the  same  view  is  expressed  in  some  of  the  text- 
books, 1  Addison  on  Torts,  308 ;  Wood  on  Nuisances,  sec."  142.  Warehouses 
are  usually,  if  not  always,  located  in  cities,  where  the  danger  from  fire  is 
great,  and,  of  course,  keepers  of  such  houses  must  provide  against  the  danger 
with  reasonable  care.  It  is  often  difficult  to  determine  whether  such  care  has 
been  used,  but  no  embarrassment  is  felt  respecting  the  point  now  under  con« 
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sideration.  With  reference  to  warehousemen  in  general,  we  have  only  to  ask 
whether  a  pradent  man  would  store  a  large  quantity  of  gunpowder  in  a  build- 
ing with  other  goods,  in  a  populous  city  —  whether  that  is  the  usual  and 
ordinary  course  of  business  —  to  decide  the  question  of  negligence. 

§8.-4  railroad  company  storing  goods  in  its  wareTwuse  until  called  for  is  a 
bailee  for  hire.  . 

But  it  is  said  that  a  railway  company  which  keeps  warehouses  for  the  con- 
venience of  the  public,  and  as  a  necessary  appendage  to  the  business  of  a  car- 
rier, is  not  to  be  put  upon  the  footing  of  ordinary  warehousemen ;  that  the 
company  is  not  a  warehouseman  by  choice,  but  through  the  negligence  of  its 
patrons,  who  will  not  take  away  their  goods  as  soon  as  they  are  received  at 
the  company's  depot ;  that  as  the  company  may  lawfully  oarry  all  things,  so 
may  it  lawfully  store  whatever  it  carries,  and  he  who  entrusts  goods  to  its 
charge  takes  upon  himself  the  risk  of  such  storage.  These  suggestions  are 
not  without  weight,  but  it  is  believed  that  they  ought  not  to  prevail  against 
the  general  rule  which  exacts  from  a  bailee  for  hire  reasonable  diligence  in  the 
care  of  property  entrusted  to  him.  That  a  railway  company,  keeping  the 
property  of  its  patrons  in  its  own  warehouse  for  a  reasonable  time,  until  it 
shall  be  called  for,  is  to  be  regarded  as  a  bailee  for  hire,  and  not  as  a  naked 
depository,  is  now  fully  settled.  Norway  Plains  Co.  v.  Boston  and  Maine  Rail- 
road, 1  Gray,  273 ;  Wharton  on  Negligence,  sec.  478.  As  such,  no  reason  is  seen 
for  relieving  it  from  the  duties  and  responsibilities  which  attach  to  that  char- 
acter of  bailment.  It  must  be  borne  in  mind  that  the  company  was  not  bound 
to  carry  the  powder  on  its  railway,  and  still  less  was  it  required  to  store  so 
dangerous  an  article  in  its  warehouse.  Boston  and  Albany  Railroad  Co.  v. 
Shanly,  107  Mass.  575 ;  Wharton  on  Negligence,  sec.  856. 

§  9.  Storing  powder  in  large  quantities  in  same  warehouse  with  goods  is  cuL- 
pahle  negligence. 

If  the  company  was  willing  to  incur  the  risk  of  carrying  powder,  it  must  be 
assumed  that  it  was  also  willing  to  take  upon  itself  the  liabilities  incident  to 
such  risk.  So,  also,  it  may  be  said  the  matter  of  storing  the  powder  was  dis- 
connected from  and  entirely  independent  of  the  carrying.  Although  the  com- 
pany had  carried  the  powder,  it  was  not  bound  to  put  it  in  its  warehouse.  The 
consignee  might  have  been  required  to  take  away  the  powder  in  the  very  hour 
of  its  arrival  at  Denver,  or  it  might  have  been  sent  to  some  warehouse  pre- 
pared and  kept  for  storing  such  articles.  Putting  it  in  the  warehouse  of  the 
company  was  a  voluntary  act,  carrying  danger  to  the  property  of  others,  and 
therefore  wrongful  in  itself.  That  it  was  not  an  exercise  of  the  reasonable  care 
in  preserving  the  plaintiffs  property  which  the  law  enjoined,  seems  to  be  too 
plain  for  argument. 

§  10.  Doctrine  as  toproximale  cause  of  loss. 

Another  objection  to  the  charge  is  that  the  powder,  if  at  all  instrumental  in 
the  destruction  of  plaintiflPs  goods,  was  not  the  proximate  cause  of  that  result. 
To  support  this  objection  insurance  cases  are  cited  in  which  it  has  been  held 
that  loss  occasioned  by  explosion  of  powder  may  be  connected  with  the  fire 
which  ignited  the  powder  as  the  proximate  cause.  Hence,  it  is  claimed  that, 
in  all  such  cases,  the  fire,  and  not  the  powder,  is  the  proximate  cause  of  loss. 
But  there  may  be,  and  usually  there  is,  more  than  one  agency  or  means  of 
producing  loss.  Take,  for  instance,  the  car  loaded  with  oil  which  escaped  from 
the  company's  servant  and  ran  down  a  steep  grade  and  came  in  collision  with 
a  locomotive^  which  set  fire  to  the  oil,  and  thence  it  was  communicated  to  the 
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plaintiflPs  house.  The  fire  and  oil  united  in  the  destruction  of  plaintiff's 
house,  and  the  cause  of  all  the  mischief  was  a  defective  break  on  the 
car.  If  there  was  negligence  in  respect  to  any  one  of  these  things,  the  person 
chargeable  with  such  negligence  was  responsible  for  the  loss.  Oil  Creek  and 
Allegheny  Eailway  Co.  v.  Keighron,  74  Pa.  St.  316.  So,  also,  where  dry  grass 
was  negligently  allowed  to  remain  in  heaps  near  defendant's  railway,  and  fire 
was  communicated  to  such  heaps  by  a  passing  engine,  and  thence  carried  by 
the  wind  a  distance  of  two  hundred  yards  to  plaintiff's  cottage,  which  was  de- 
stroyed, the  defendant  was  held  liable.  Smith  v.  London  and  Southwestern 
RaUway  Co.  Law  Rep.  6  C.  P.  14;  S.  C.  Law  Rep.  5  C.  P.  98.  The  fire  was, 
of  course,  a  cause  of  mischief,  but  the  wind  and  dry  grass  were  also  efficient 
in  communicating  the  fire  to  the  building,  and  the  negligence  was  in  respect  to 
the  grass  only.  If  defendant  had  set  the  grass  on  fire  negligently,  or  (if 
that  had  been  possible)  had  caused  the  wind  to  blow,  it  would  have  been  liable 
for  the  loss  in  the  same  manner.  On  the  same  principle,  it  was  held  in  Massa- 
chusetts that  one  who  negligently  cut  the  hose  with  which  water  was  supplied 
for  suppressing  a  fire,  was  liable  for  the  damage  occasioned  by  his  wrongful  act. 
Metallic  Compression  Casting  Co.  v.  Fitchburg  Railroad  Co.  109  Mass.  278. 
There,  as  in  the  case  at  bar,  it  was  contended  that  the  proximate  cause  of  loss 
was  the  fire,  rather  than  the  act  of  the  defendant.  But  the  court  was  of  a 
different  opinion ;  saying  that  when  a  man  cuts  off  the  hose  "  through  which 
firemen  are  throwing  a  stream  on  a  burning  building,  and  thereupon  the  build-, 
ing  is  consumed  for  the  want  of  water  to  extinguish  it,"  his  act  is  to  be  re- 
garded as  the  direct  and  efficient  cause  of  the  injury.  In  all  these  cases  it 
may  be  said  that  the  fire  is  a  proximate  cause  of  loss,  but  it  does  not  follow 
that  it  is  the  only  cause  standing  in  that  relation  to  the  result.  And  so,  while 
it  is  true  that  plaintiff's  goods  were  in  fact  destroyed  by  fire,  it  is  also  true  that  the 
gunpowder  in  the  warehouse,  by  keeping  the  workmen  from  the  fire,  may  have 
contributed  to  the  loss  in  such  way  as  will  make  it  a  proximate  cause. 
"  Negligence  may  be  the  proximate  cause  of  an  injury  of  which  it  is  not  the 
sole  or  immediate  cause."  Shearman  and  Redfield  on  Negligence,  sec.  10. 
Without^  further  discussion  of  what  appears  to  l^e  plain,  we  have  no  doubt  the 
powder  was  near  enough  to  the  loss  to  make  the  defendant  liable  for  its  neg- 
ligence in  putting  it  in  the  warehouse,  if,  as  the.  jury  have  found,  it  directly 
contributed  to  the  result;  and  this  objection  must  be  overruled. 

§  11.  Where  the  facts  are  established,  negligence  may  he  an  inference  of  law. 
The  defendant  further  relies  on  the  form  of  the  instruction,  claiming  that  the 
question  of  negligence  was  improperly  withdrawn  from  the  jury.  It  is  not 
denied,  and  it  cannot  be  successfully  claimed,  that  where  the  facts  are  estab- 
lished, negligence  may  be  an  inference  of  the  law  to  be  decided  by  the  courts. 
Shearman  t^nd  Redfield  on  Negligence,  sec.  11;  Tarwater  v.  Hannibal  and  St. 
Joseph  Railroad  Co.  42  Mo.  193 ;  Pittsburg  and  Connellsville  Railroad  Co.  v. 
McClurg,  66  Pa.  St.  294.  In  some  cases,  as  where  the  conclusion  to  be  drawn 
is  not  direct  and  certain,  the  rule  is  otherwise  (17  Wall.  663) ;  but  here  the  facts 
lead  in  but  one  direction.  It  was  admitted  at  the  trial  that  defendant's  ware- 
house was  in  the  city  of  Denver,  and  whether  powder  was  stored  there  —  al- 
though it  was  not  denied  —  was  submitted  to  the  jury  on  the  evidence.  It  is 
diflBcult  to  discover  any  other  fact  that  entered  into  the  question  of  negligence, 
unless  it  be  the  dangerous  properties  of  powder,  and  perhaps  that  is  the  point 
in  controversy.  In  the  argument  of  this  motion  at  the  bar,  counsel  were  under- 
stood as  saying  that  the  testimony  of  witnesses  at.  the  trial  had  raised  a  doubt 
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as  to  the  effect  of  powder  exploding  in  a  burning  building,  and  if  the  question 
to  be  decided  should  be  as  to  the  effect  of  such  explosion  on  the  building  itself 
and  the  contents  thereof,  their  position  would  not  be  untenable.  The  testimony 
tended  to  prove  that  neither  the  building  nor  the  goods  therein  were  much 
injured  by  the  explosions.  But  this  is  not  the  point  to  which  the  evidence  was 
directed.  As  before  explained,  the  question  was  whether  the  firemen  were 
reasonably  deterred  by  the  presence  of  powder  in  the  building  from  effective 
work  in  extinguishing  the  fire.  And  so  far  was  the  evidence  from  showing  or 
tending  to  show  that  the  firemen  were  not  so  deterred,  that  it  tended  rather  to 
establish  the  inference  of  danger  to  life  from  the  presence  of  that  article,  at 
least  as  to  all  those  who  should  attempt  to  enter  the  building.  So  that  the 
evidence  referred  to  did  not  in  any  way  affect  the  question  of  negligence,  and 
if  it  bore  on  the  other  point,  as  to  whether  the  firemen  were  in  fact  hindered 
from  operating  against  the  fire,  that  matter  was  submitted  to  the  decision  of 
the  jury  on  the  evidence. 

§  1 2.  It  is  not  necessary  to  prove  tiiat  gunpowder  is  a  dangerous  compound. 

Aside  from  this,  I  cannot  believe  that  it  is  in  any  case  necessary  or  proper 
to  ask  a  jury  to  find  whether  gunpowder  is  a  dangerous  compound.  The  fact 
is  of  universal  notoriety,  familiar  to  all  men,  and  needs  neither  finding  nor 
proof  to  establish  it.  What  would  be  thought  of  the  demand  for  such  proof 
in  a  prosecution  for  assault  with  attempt  to  kill  and  murder?  Would  it  be  said 
that  the  government  must  show  that  the  gun  was  loaded  with  powder  and  ball, 
and  that  powder  is  an  explosive  substance  capable  of  expelling  the  ball  from 
the  gun  with  great  force,  and  so  on?  Generally,  as  to  the  negligence  imputed 
to  defendant,  it  may  be  said  that  the  act  was  not  to  be  affected  by  the  circum- 
stances attending  it,  and  therefore  it  was  not  to  be  decided  by  the  jury.  If 
under  any  circumstances  the  storing  of  powder  with  other  goods  in  a  ware- 
house in  a  city  would  be  a  reasonable  exercise  of  judgment  and  discretion,  the 
rule  would  be  otherwise;  because,  if  the  circumstances  may  give  color  to  the 
act,  and  make  that  fair  and  unquestionable  which  otherwise  must  appear  to  be 
culpable,  the  jury  would  have  to  determine  whether  by  the  circumstances  the 
act  was  relieved  of  the  character  ascribed  to  it.  But  such,  it  is  believed,  can- 
not be  the  rule  as  to  any  such'misoonduct.  There  was  nothing  in  theevidence 
upon  which  the  jury  could  say  that  the  act  of  putting  powder  in  the  warehouse 
was  not  negligence,  and  therefore  there  was  nothing  to  be  determined  by  them 
on  that  point,  except  the  matter  of  putting  it  there,  which  was  left  to  them  to 
decide  on  the  evidence.  Whether  the  presence  of  the  powder  in  the  warehouse 
was  the  direct  and  efficient  cause  of  the  loss,  was  not,  ?a  it  could  not  be,  con- 
clusively shown ;  but  the  evidence- on  that  point  is  regarded  as  sufficient  to 
sustain  the  verdict.  That  was  peculiarly  a  question  for  the  jury.  Milwaukee 
Kailway  Co.  v.  Kellogg,  4  Otto,  474.  We  do  not  feel  at  liberty  to  disturb  the 
verdict  on  that  ground ;  and  we  have  not  been  able  to  discover  any  error  in  any 
part  of  the  record.     The  motion  is  denied. 

STEWART  V.  WESTERN  UNION  RAILROAD  CO. 
(Circuit  Court  for  Indiana:  4  BisseU,  863-864.    1869.) 

Charge  by  Davis,  J 

Statement  of  Facts. —  In  the  spring  of  1867  the  defendant  leased  of  the 
plaintiff  a  steamboat  called  the  Lansing,  with  a  view  of  transporting  freight 
and  passengers  from  Davenport.  Iowa,  to  Fort  Byron,  Illinois.    By  the  terms 
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of  the  contract  the  railroad  were  to  return  the  steamboat  to  the  plaintiff  at  the 
end  of  a  certain  time  in  good  condition,  paying  reasonable  compensation  for 
the  use  of  the  same.  While  the  steamboat  was  making  a  passage  from  Daven- 
port to  Port  Byron  and  had  landed  at  Hampden,  on  the  Iowa  side,  an  explosion 
took  place,  and  this  action  was  brought  to  recover  compensation  for  the  dam- 
ages sustained  in  consequence  of  the  explosion,  and  the  inability  thereby  of  the 
railroad  company  to  return  the  boat,  on  the  ground  that  the  explosion  was  the 
result  of  the  negligence  and  want  of  due  care  and  skill  of  the  employees  of 
the  company. 

§  13.  Thj6  bailee  for  hire  of  a  steamboat^  by  an  acceptance  thereof  without  ob- 
.fectiofij  waives  all  knotvn  and  visible  defects. 

The  contract  provided  that  the  boat  was  in  good  condition,  and  that  two  per- 
sons named  in  the  contract  might  or  should  determine  whether  the  boat  was  or 
was  not  in  good  condition.  It  turned  out,  in  point  of  fact,  that  these  persons 
from  some  cause  never  did  determine  whether  the  boat  was  in  the  condition 
named  in  the  contract,  but  the  boat  was  delivered  to  and  received  by  the  de- 
fendant without  objection.  If  there  was  any  defect  which  was  known  to  or 
could  be  seen  by  the  servants  of  the  defendant,  and  without  making  objections 
in  consequence  of  the  defect,  then  the  defendant  is  estopped  from  setting  it  up 
as  a  defense  to  this  action.  The  time  to  make,  that  objection  was  when  the 
boat  was  delivered,  and  that  might  have  been  urged  as  a  reason  for  non- 
acceptance. 

§  14.  ^  bailee  for  hire  is  bound  to  use  reasonable  care.  If  an  injury  results 
from  a  hidden  defect^  he  is  not  liable. 

It  was  the  duty  of  the  defendant  to  return  the  boat  according  to  the  terms 
of  the  contract,  unless  prevented  from  so  doing  by  a  misfortune  that  skill,  care 
and  diligence  could  not  prevent.  In  the  use  of  the  boat  the  defendant  was 
bound  to  exercise  all  reasonable  skill,  and  I  leave  it  as  a  question  for  the  jury 
to  determine  whether  the  explosion' was  one  which  human  skill  could  have  pre- 
vented. If  it  was  the  result  of  some  hidden,  unknown  defect,  the  defendant  is 
discharged.  The  contract  provides  that  for  extraordinary  repairs  the  plaintiff, 
the  lessor,  should  be  chargeable. 

§  15.  Interest  may  be  allowed  as  a  part  of  the  damages. 

The  question  arises  as  to  the  right  to  recover  interest.  Although  as  a  matter 
of  law  3'ou  are  not  obliged  to  give  interest,  yet  if  you  find  for  the  plaintiff, 
and  fix  upon  the  value  of  the  boat  at  the  particular  time  as  the  compensation 
due  the  plaintiff,  you  may,  by  way  of  additional  damages,  give  interest.  It  is 
optional  with  you.     ^ 

§  16.  Of  the  contmct  of  bailment — In  every  bailment  or  letting  for  hire  a  price  or  com- 
pensation for  the  hire  is  essential.  The  amount  may  not  be  stipulated;  it  may  be  a  reasonable 
compensation  or  a  ^antum  vcUebat,  but  the  contract  must  contemplate  payment  for  the  use 
of  the  thing  let  or  bailed.  Thus  where  r«  contract  stipulated  that  certain  property  was  let  to 
A.  *'for  hire,^*  no  price  for  the  hire  being  mentioned;  and  security  was  taken  for  the  return 
of  the  property  within  a  stipulated  time,  on  demand,  A.  having  the  right  within  that  time  to 
purchase,  it  was  held  that  the  contract  was  not  a  bailment    Heryford  v.  Davis,  12  Otto,  244. 

g  1 7.  A  bank  made  application  to  another  bank  to  loan  some  money  for  it,  taking  collateral 
security  therefor,  and  reqaesting  it  to  make  a  proper  charge  for  its  service.  The  latter  bank 
made  the  loan  as  requested,  but  determined,  inasmuch  as  the  former  bank  was  a  large  depos- 
itor, not  to  make  any  charge,  but  this  determination  was  not  communicated  to  the  former  bank. 
The  collaterals  received  were  deposited  in  the  burglar-proof  safe  of  the  latter  bank,  from 
which  they  were  stolen  by  burglars.  Held,  that  the  bank,  in  making  the  loan,  was  not  a 
gratuitous  bailee;  that  as  the  first  bank  coupled  the  request  to  transact  the  business  with  a 
promise  to  pay  a  reasonable  charge  therefor,  and  the  latter  bank  accepted  the  agency  without 
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communicating  th6  fact  thai  it  declined  compensation,  it  was  proper  to  assnmo  that  the 
position  of  an  agent  for  hire  was  accepted.  Second  National  Bank  v.  Ocean  National  Bank,* 
11  Blatch.,  862. 

§  18.  Where  A.  and  B.  entered  into  a  contract  nnder  which  B.  was  to  manufacture  a  cer- 
tain article  for  A.,  the  raw  material  for  such  mannfacture  to  be  furnished  by  A.,  the  profits 
to  be  divided,  etc.,  Tield,  that  raw  material  delivered  to  B.  became  his  property,  subject  to 
execution  against  him,  and  that  the  transaction  did  not  constitute  a  bailment.  Powder  Co. 
v.  Burkhardt,  7  Otto,  116.   See  §§  75,  77. 

§  19.  Where  a  bank,  in  consideration  of  a  party's  keeping  a  deposit  in  the  bank,  receives  a 
box  for  safe  keeping,  there  is  a  sufficient  consideration  to  make  the  contract  an  obligatory 
contract  of  bailment.  A  special  depositor  in  a  bank  is  not  bound  by  a  by-law  of  which  he 
had  no  notice.  He  is  entitled  to  such  security,  neither  less  nor  greater,  than  the  course  of 
business  between  him  and  the  depositary  shows  to  have  been  mutually  intended  and  ex- 
pected between  them.    White  v.  Bank,*  4  Brewster,  234.     See  §  89. 

§  20.  Bailor's  title.—  The  title  of  the  bailor  is  not  divested  by  a  sale  of  the  property  by  the 
bailee.  Stump  v.  Roberts,*  1  Cooke  (Tenn.),  350.  So  where  goods  are  entrusted  to  a  broker 
to  sell,  he  has  no  power  to  pledge  them;  and  if  he  pledges  them  to  raise  money,  the  owner 
may  recover  them  from  the  pledgee.  Although  the  possession  of  personal  chattels  is  said,  to 
Yie  prima  facie  evidence  of  property,  and  consequently  of  an  apparent  power  of  disposition, 
yet  it  is  no  less  true,  that  when  property  does  not  in  fact  exist,  possession  confers  no  right 
either  on  the  holder  himself  or  a  vendee  under  him  who  pays  a  valuable  consideration  on  the 
faith  of  such  possession.  The  only  exception  to  this  rul^  at  common  law  is  that  of  sale  in 
market  overt    Bragg  v.  Meyer,  McAl.  408.   See  §  86. 

§  21.  A  bailee  cannot  avail  himself  of  the  title  of  a  third  person  for  the  purpose  of  keeping 
the  property  for  himself,  nor  in  any  case  where  he  has  not  yielded  the  x>aramount  title;  but 
if  he  has  performed  his  legal  duty  by  delivering  the  property  to  its  true  owner,  at  his  demand, 
he  is  not  answerable  to  the  bailor.  And  there  is  no  difference  in  this  particular  between  a 
common  carrier  and  other  bailees.  It  is  not  true  that,  by  accepting  the  bailment,  the  bailee 
has  estopped  himself  from  questioning  the  right  of  the  bailcn:;  the  contract  raises  a  strong 
presumption  that  the  bailor  is  entitled,  but  the  contract  is  to  do  with  the  property  what  the 
bailor  has  directed  —  to  restore  it,  or  to  account  for  it  — and  he  does  account  for  it  when  he 
has  yielded  it  to  the  claim  of  one  who  has  right  paramount  to  that  of  the  bailor.  The  Idaho, 
8  Otto,  578. 

§  22.  Liability  of  bailee. —  A  bailee  for  hire  is  bound  to  ordinary  care  and  diligence. 
Reeves  v.  The  Constitution,  Gilp.  585.  If  he  uses  due  care,  he  is  not  liable  if  the  goods  are 
stolen.  White  v.  Bank,  4  Brewster,  234.  The  reward  paid  for  the  thing  hired  is  presumed 
to  include  not  merely  a  compensation  for  its  use,  but  also  for  the  ordinary  wear,  and  the  risk 
attending  the  employment,  unless  it  be  produced  by  an  abuse  of  it,  or  by  such  negligence  as 
brings  responsibility  upon  the  hirer.    Reeves  r.  The  Constitution,  Gilp,  585.    See  §  85. 

g  23.  A  bailee  is  responsible  for  delivering  goods  to  a  wrong  person;  but  if  care  has  been 
used  in  the  selection  of  officers  and  clerks,  he  is  not  responsible  for  a  wrong  delivery  not 
made  in  the  course  of  the  business  of  the  officer  or  clerk.    White  v.  Bank,*4  Brewster,  234. 

§  24.  Where  an  agent  was  authorized  to  collect  money,  and  transmit  it  by  mail,  or  some 
responsible  person,  receiving  a  compensation  for  his  trouble;  and  he  collected  it  and  delivered 
it  for  transmission  to  a  trustworthy  youth  of  eighteen  years  of  age,  from  whom  the  money 
was  stolen,  held,  that  the  agent  was  not  liable.    Pelham  v.  Pace,  Hemp.  228. 

§  25.  A  receiver  of  public  money  is  not  a  mere  ordinary  bailee,  and  it  is  no  defense  to  an 
action  on  his  bond  that  the  money  was  taken  from  him  by  irresistible  force.  His  liability  is 
measured  by  his  bond,  and  that  binds  him  to  pay  the  money;  a  cause,  therefore,  which  ren- 
ders it  impossible  for  him  to  pay  is  of  no  importance,  for  he  has  assumed  the  risk.  Boyden 
V.  United  States,  13  Wall.  21.    See  §  90. 

§  26.  Every  bailee  may  hold  any  one  responsible  for  destroying  or  injuring  goods  in  hi3 
possession,  but  it  cannot  be  maintained  that  he  is  responsible  for  such  destruction  or  injury 
unless  he,  by  his  negligence,  contribute  to  the  same.  Bank  of  Ky.  v.  Adams  Express  Co.  1 
Flip.  256.    See  §§  75-92. 

2.  Gratuitous  Bailee. 

TRACY  t?.  WOOD. 

(Circuit  Court  for  Rhode  Island:  3  Mason,  132-136.    1822.) 

Statement  of  Facts. —  The  facts  in  this  case  are  these :  The  defendant,  who 
;ras  a  money  broker  and  who  was  about  to  take  a  trip  from  New  York  to  Bos- 
ton, was  entrusted  with  two  bags  of  gold  to  be  carried  aJs  bailee  without  reward. 
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On  the  evening  preceding  the  voyage  he  brought  his  valise  containing  both  bags 
on  board  of  the  steamer,  and  put  it  in  a.  berth,  where  he  left  it  while  he  at- 
tended the  theater  that  evening.  He  made  inquiries  on  board,  if  the  valise 
would  be  safe,  and  was  informed  if  it  contained  articles  of  value  he  had  better 
put  it  in  charge  of  the  captain's  clerk,  who  would  put  it  under  lock  and  key. 
In  the  morning,  while  the  steamer  was  still  lying  at  the  dock  in  New  York,  one 
of  the  bags  was  found  to  be  missing,  and  the  other  was  left  by  the  defendant 
on  a  table,  in  his  valise  in  the  cabin,  for  a  few  minutes  while  he  went  on  deck 
to  send  information  of  the  supposed  robbery  to  the  plaintiffs.  The  loss  was 
generally  known,  and  there  was  a  number  of  passengers  on  board.  On  his  re- 
turn to  the  cabin  the  other  bag  was  also  missing,  and  after  a  thorough  search 
the  missing  property  was  not  found. 

§  27.  OratuUcms  bailees  are  liable  only  for  gross  negligence,  {a) 

Opinion  by  Story,  J.  I  agree  to  the  law  as  laid  down  at  the  bar,  that,  in 
cases  of  bailees  without  reward,  they  are  liable  only  for  gross  negligence.  Such 
are  depositaries,  or  persons  receiving  deposits  without  reward  for  their  care; 
and  mandataries,  or  persons  receiving  goods  to  carry  from  one  place  to  another 
without  reward.  The  latter  is  the  predicament  of  the  defendant.  He  under- 
took to  carry  the  gold  in  question  for  the  plaintiff,  gratuitously,  from  New  York 
to  Providence,  and  he  is  not  responsible  unless  he  has  been  guilty  of  gross  neg- 
ligence. Nothing  in  this  case  arises  out  of  the  personal  character  of  the  de- 
fendant, as  broker.  He  is  not  shown  to  be  either  more  or  less  negligent  than 
brokers  generally  are;  nor  if  he  was,  is  that  fact  brought  home  to  the  knowl- 
edge of  the  plaintiffs.  They  confided  the  money  to  him  as  a  broker  of  ordinary 
diligence  and  care,  having  no  other  knowledge  of  him ;  and,  therefore,  no  ques- 
tion ariees  as  to  what  would  have  been  the  case  if  the  plaintiffs  had  known  him 
to  be  a  very  careless  or  a  very  attentive  man.     Jones'  Bail.  46. 

§  28.  Gross  negligence  defi)ied. 

The  language  of  the  books,  as  to  what  constitutes  gross  negligence,  or  not, 
is  sometimes  loose  and  inaccurate  from  the  general  manner  in  which  proposi- 
tions are  stated.  When  it  is  said  that  gross  negligence  is  equivalent  to  fraud, 
it  is  not  meant  that  it  cannot  exist  without  fraud.  There  may  be  very  gross 
negligence  in  cases  where  there  is  no  pretense  that  the  party  has  been  guilty  of 
fraud;  though  certainly  such  negligence  is  often  presumptive  of  fraud.  In 
determining  what  is  gross  negligence,  we  must  take  into  consideration  what  is 
the  nature  of  the  thing  bailed.  If  it  be  of  little  value,  less  care  is  required 
than  if  it  be  of  great  value.  If  a  bag  of  apples  were  left  in  a  street  for  a  short 
time,  without  a  person  to  guard  it,  it  would  certainly  not  be  more  than  ordi- 
nary neglect.  But  if  the  bag  were  of  jewels  or  gold,  such  conduct  would  be 
gross  negligence.  In  short,  care  and  diligence  are  to  be  proportional  to  the 
value  of  the  goods,  the  temptation  and  facility  of' stealing  them,  and  the  danger 
of  losing  them.  So  Sir  William  Jones  lays  down  the  law.  "  Diamonds,  gold, 
and  precious  trinkets,"  says  he,  "ought  from  their  nature  to  be  kept  with 
peculiar  care,  under  lock  and  key;  it  would,  therefore,  be  gross  negligence  in  a 
depositary  to  leave  such  deposit  in  an  open  ante-chatober ;  and  ordinary  neglect, 
at  least,  to  let  them  remain  on  the  table,  where  they  might  possibly  tempt  his 
servants."  Jones'  Bail.  38,  46,  62.  So  in  Smith  v.  Home,  2  Moore's  R.  18,  it 
was  held  to  be  gross  negligence  in  the  case  of  a  carrier,  under  the  usual  notice 
of  not  being  responsible  for  goods  above  £5  in  value,  to  send  goods  in  a  cart 
with  one  man,  when  two  were  usually  sent  to  see  to  the  delivery  of  them.     So 

(a)  Same  poiat,  Worthington  v.  Preston,  4  Wash.  488. 
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in  Booth  v.  Wilson,  1  Barn.  &  Aid.  .59,  it  was  held  gross  negligence  in  a  gratu- 
itous bailee  to  put  a  horse  into  a  dangerous  pasture.  In  Batson  v.  Donovan,  4 
Barn.  &  Aid.  21,  the  general  doctrine  was  admitted  in  the  fullest  terms. 

§  39.  ^  bailee  without  hire  is  guiUy  of  gross  negligence  if  he  omits  to  use 
ordinary  prvdence. 

It  appears  to  me  that  the  true  way  of  considering  cases  of  this  nature  is  to 
consider  whether  the  party  has  omitted  that  care  which  bailees  without  hire, 
or  mandataries  of  ordinary  prudence,  usually  take  of  property  of  this  nature. 
If  he  has,  then  it  constitutes  a  case  of  gross  negligence.  The  question  is  not 
whether  he  has  omitted  that  care  which  very  prudent  persons  usually  take  of 
their  own  property,  for  the  omission  of  that  would  be  but  slight  negligence; 
nor  whether  he  has  omitted  that  care  which  prudent  persons  ordinarily  take  of 
their  own  property,  for  that  would  be  but  ordinary  negligence.  But  whether 
there  be  a  want  of  that  care  which  men  of  common  sense,  however  inattentive, 
usually  take,  or  ought  to  be  presumed  to  take,  of  their  property,  for  that  is  gross 
negligence.  The  contract  of  bailees  without  reward  is  not  merely  for  good 
faith,  but  for  such  care  as  persons  of  common  prudence  in  their  situation  usually 
bestow  upon  such  property.     If  they  omit  such  care,  it  is  gross  negligenca 

§  30,  Money  delivered  to  a  bailee  without  reward  is  to  be  kept  with  more  care 
than  common  propeHy. 

The  present  is  a  case  of  a  mandatory  of  money.  Such  property  is  by  all 
persons,  negligent  as  well  as  prudent,  guarded  with  much  greater  car©  than 
common  property.  The  defendant  is  a  broker,  accustomed  to  the  use  and  trans- 
portation of  money,  and  it  must  be  presumed  he  is  a  person  of  ordinary  dili- 
gence. He  kept  his  own  money  in  the  same  valise;  and  took  no  better  care 
of  it  than  of  the  plaintiffs'.  Still  if  the  jury  are  of  opinion  that  he  omitted  to 
take  that  reasonable  care  of  the  gold  which  bailees  without  reward  in  his  situ- 
ation usually  take,  or  which  he  himself  usually  took  of  such  property,  under 
such  circumstances,  he  has  been  guilty  of  gross  negligence. 

§31.  Gratuitons  bailee.—  Where  a  gratuitous  bailee  loans  money,  takes  a  mortgage,  and 
delivers  the  same  to  his  principal,  who  has  abundant  opportunity  to  record  it,  and  a  loss 
occurs  by  reason  of  non-recording,  the  bailee  is  not  liable.    Tui-ton  v.  Dufief ,  6  WaU.  430. 

§  32.  Certain  record  books  were  stolen  from  a  county,  and  the  county  officers  placed  a  sum 
of  money  in  the  hands  of  A.,  to  be  paid  to  the  person  causing  a  return  of  tlie  property,  stip- 
ulating that  a  failure  to  return  some  small  paper  or  papers  should  not  invalidate  the  agree- 
ment. Hddf  that  A.  was  a  gratuitous  bailee,  and  was  justified  in  paying  over  the  mooey  on 
a  return  of  the  books,  although  some  of  the  books  were  damaged.  £ldridge  v.  Hill,  7 
Otto,  92.     See  §  85. 

II.  Of  the  Law  of  Pledge. 

Summary— DcZiwry  of  pledge,  g§  93^95.^  Surrender  to  military  officer,  §  SQ.—  Sale  to  bona 

fldepurchaseTf  %d>T, 

§  33.  Possession  by  the  pledgee  is  of  the  very  essence  of  a  pledge.  The  pledge  may  be  rede- 
livered  to  the  pledgor  for  a  temporary  purpose  without  defeating  the  rights  of  the  pledgee;  but 
if  the  pledgee  never  had  possession,  as  in  a  case  merely  of  an  agreement  for  a  pledge,  or 
the  pledge  be  delivered  back  to  the  pledgor  absolutely,  with  power  to  substitute  other  piv)perty 
or  securities,  the  pledgee  has  no  further  rights  as  against  third  persons.  Caaey  r.  Cavaroc, 
§§88-47.    See  §62. 

§  34.  There  must  be  a  delivery  before  the  pledgee's  lien  will  attach,  bat  the  d^ivery  may 
be  either  actual  or  constructive;  the  possession  may  be  held  by  an  agent,  and  the  agent  maiy 
be  the  pledgor,  the  only  question  being  whether  the  transaction  is  bona  fide, —  A  bill  oi  sale 
intended  for  security  operates  as  a  pledge,  and  need  not  be  recorded.    Ex  parte  Fitz,  g§  48-50. 

§  35.  A  decree  of  a  probate  court,  holding  a  bailment  void  because  the  thing  pledged  had 
never  b6en  delivered,  will  not  bar  a  suit  by  the  pledgee  against  the  executor  of  the  pledgor 
to  compel  a  delivery  of  the  pledge.    Myers  v.  Dltfeza,  g§  5^,  52. 
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§  86.  Where  a  bank  is  put  in  liquidation  by  a  military  officer,  and  securities  held  in  pledge 
are  taken  and  sold  at  less  than  their  value,  the  bank  yields  to  superior  force,  and  is  not  liable. 
McLemore  t*.  Louisiana  State  Bank,  §  58. 

§  37.  Where  the  pledgee  sells  the  pledge  to  a  bona  fide  purchaser,  without  notice  of  the 
claim  of  the  pledgor,  the  pledgor  cannot  recover  the  pledge  without  tendering  the  amount 
due.  And  it  seems  that  it  would  not  be  material  that  the  note,  to  secure  which  the  pledge 
was  given,  remained  in  the  hands  of  the  pledgee,  especially  if  it  had  matured  when  suit 
^Bs  brought    Talty  v.  Freedman's  S.  &  T.  Co.  §§  54,  55.    See  §  58. 

[Notes.— See  §§66-64.] 

CASEY  V.  CAVAROC. 
(6  Otto,  467-491.     1877.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Louisiana. 

Statkment  of  Facts. —  The  National  New  Orleans  Banking  Association 
failed  October  4,  1873,  and  about  that  time  Cavaroc,  its  president,  took 
$325,000  of  its  notes  and  bills  and  deposited  them  with  his  firm,  C.  Cavaroc  & 
Son,  who  claimed  to  hold  them  as  agents  for  the  Society  de  Cr^it  Mobilier  of 
Paris,  as  security  or  pledge  to  secure  the  society  for  certain  acceptances  in  July 
previous  by  the  society  for  the  bank.  The  question  was  whether  these  secu- 
rities constituted  a  valid  pledge,  or  whether  the  arrangement  was  a  fraudulent 
preference  of  creditors.  The  bill  in  this  case  was  filed  by  the  receiver  to 
subject  these  assets  to  the  general  debts  of  the  bank,  and  upon  the  hearing 
was  dismissed.     Further  facts  appear  in  the  opinion  of  the  court. 

Opinion  by  Mb.  Justice  Bradley. 

The  substance  of  the  agreement  in  this  case,  so  far  as  necessary  to  be  con- 
sidered, was  that  the  Credit  Mobilier  should  accept  the  drafts  of  the  banking 
associatioh  to  the  amount  of  a  million  of  francs  at  ninety  days,  the  bank  agree- 
ing to  furnish  funds  to  pay  the  drafts  at  maturity,  with  the  privilege  of  a 
renewal;  and  it  was  stipulated  that  this  obligation  of  the  bank  should  be  guar- 
antied by  Cavaroc  &  Co.,  and  by  a  deposit  with  them,  for  the  use  of  the 
Credit  Mobilier,  of  first-class  securities,  of  which  deposit  the  latter  was  to  be 
advised.  This  arrangement  was  immediately  telegraphed  to  New  Orleans,  and 
the  drafts  were  drawn  on  the  12th  of  July ;  but  the  weight  of  the  evidence  is, 
that  none  of  the  collateral  securities  were  delivered  until  the  19th  of  August, — 
which  might  raise  a  question  whether  the  accommodation  acceptances  of  the 
Credit  Mobilier  could  be  considered  as  a  contemporary  consideration  therefor; 
or,  if  not,  whether  the  bank  was  at  that  time,  in  the  apprehension  of  Cavaroc 
(the  common  agent),  in  a  condition  of  solvency  and  good  credit, —  as  to  which 
an  aflBrmative  answer  could  not  well  be  given,  since  the  proof  is  quite  cleai;  that 
the  bank  was  then  struggling  with  serious  financial  difficulties,  from  which  it 
never  recovered.  Waiving  this  question,  however,  for  the  present,  we  will  pro- 
ceed to  examine  whether,  supposing  that  no  objection  arises  from  the  time 
when  this  transaction  took  place,  it  amounted  to  such  a  transfer  or  pledge  of 
the  securities  in  question  as  to  entitle  the  Credit  Mobilier  to  a  preference  upon 
them  over  the  other  creditors  of  the  bank*  at  the  time  of  its  failure.  Was 
there  such  a  delivery  and  retention  of  possession  of  the  collateral  securities  as 
to  constitute  a  valid  pledge  by  the  law  of  Louisiana?  Clearly  they  were  never 
out  of  the  possession  of  the  officers  of  the  bank,  and  were  never  out  of  the  bank 
for 'a  single  moment,  but  were  always  subject  to  its  disposal  in  any  manner 
whatever,  whether  by  collection,  renewal,  substitution,  or  exchange;  and  col- 
lections, when  made,  were  made  for  the  benefit  of  the  bank,  and  not  that  of 
the  Credit  MobiUer.  The  case  has  some  features  in  common  with,  though 
differing  in  others  from,  that  of  Clarke  v.  Iselin,  21  Wall  360,  in  which  this 
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court  held  that  collateral  securities  transferred  by  the  borrower  to  the  lender 
at  the  time  of  the  loan  were  not  divested  out  of  the  latter  by  the  mere  fact  of 
his  depositing  them  with  the  borrower  for  collection.  The  court  say :  "  Obvi- 
ously this  deposit  in  no  degree  affected  the  title  of  the  defendants  to  the  notes. 
It  merely  facilitated  collections."  The  court  then  cited  White  v.  Piatt,  a  New 
York  case  in  5  Denio,  269,  in  which  it  was  said :  "  Where  promissory  notes  are 
pledged  by  a  debtor  to  secure  a  debt,  the  pledgee  acquires  a  special  property  in 
them.  That  property  is  not  lost  by  their  being  redelivered  to  the  pledgor  to 
enable  him  to  collect  them,  the  principal  debt  being  still  unpaid.  Money 
which  he  may  collect  upon  them  is  the  specific  property  of  the  creditor.  It  is 
deemed  collected  by  the  debtor  in  a  fiduciary  capacity." 

§  38,  Possession  is  of  the  very  esseiice  of  a  pledge;  without  it  third  persons 
are  not  affected,  (a) 

The  case  of  Clarke  v.  Iselin,  being  a  New  York  case,  and  governed  by  New 
York  l<^.w,  or  the  common  law  as  understood  in  New  York,  the  authority  cited 
was  neces^rily  of  great  weight,  if  not  controlling.  When,  as  in  that  case,  the 
title  has  been  transferred  to  the  creditor,  and  the  collections  are  made  for  his 
benefit,  the  pledgor  xnerel}'  acting  as  his  servant  or  agent  in  making  them,  the 
character  of  the  security  155  not  affected  at  the  common  law  by  the  debtor  hav- 
ing actual  possession  of  the  collaterals,  there  being  no  fraud  in  the  transaction. 
In  such  case,  they  are  held  by  the  creditor  by  way  of  mortgage  as  well  as 
pledge;  and  a  mortgage  is  valid  notwithstanding  ^the  mortgagor  has  the  pos- 
session. The  difference  ordinarily  recognized  between  a  mortgage  and  a  pledge 
is,  that  title  is  transferred  by  the  former,  and  possession  by  the  latter.  Indeed, 
possession  may  be  considered  as  of  the  very  essence  of  a  pledge  (Potbier,  Nan- 
tissement,  8) ;  and  if  possession  be  once  given  up,  the  pledge,  as  such,  is  extin- 
guished. The  possession  need  not  be  actual:  it  may  be  constructive;  as  where 
the  key  of  a  warehouse  containing  the  goods  pledged  is  delivered,  or  a  bill  of 
lading  is  assigned.  In  such  case,  the  act  done  will  be  considered  as  a  token, 
standing  for  actual  delivery  of  the  goods.  It  puts  tho  property  under  the 
power  and  control  of  the  creditor.  In  some  cases,  such  constructive  delivery 
cannot  be  effected  without  doing  what  amounts  to  a  transfer  of  the  property 
also.  The  assignment  of  a  bill  of  lading  is  of  that  kind.  Such  an  assignment 
is  necessary,  where  a  pledge  is  proposed,  in  order  to  give  the  constructive  pos- 
session required  to  constitute  a  pledge;  and  yet  it  formally  transfers  the  title 
also.  In  such  a  case,  there  is  a  union  of  two  distinct  forms  of  security, —  that 
of  mortgage  and  that  of  pledge ;  mortgage  by  virtue  of  the  title,  and  pledge 
by  viHue  of  the  possession.  This  advantage  exists  when  notes  and  bills  are 
transferred  to  a  creditor  by  way  of  collateral  security.  His  possession  of  them 
gives  them  the  character  of  a  j)ledge.  Their  indorsement  if  payable  to  order, 
or  their  delivery  if  payable  to  bearer,  gives  him  the  title  also,  which  is  some- 
thing more  than  a  pledge.  This  double  title  existed  in  White  v.  Piatt  and  in 
Clarke  v.  Iselin.  Hence  the  actual  possession  of  the  securities  by  the  creditor 
was  a  matter  of  less  importance  in  those  cases. 

§  39.  The  pledge  may  he  redelivered^  temporarily,  to  the  pledgor.     {See  §  62.) 

Whether  constructive  possession  in  the  creditor  can  be  affirmed,  where  an 
article  to  which  his  only  title  is  that  of  pledge  is  actually  redelivered  to  the 
debtor,  with  general  authority  to  dispose  of  it  and  substitute  another  article  of 

(a)  The  cases  of  Casey  v.  National  Bank,*  (6  Otto,  492),  and  Case j  v.  Schuchardt,*  (Id.,  494),  were  the  same  as  the 
case  under  consideration.  The  pledgor  bank  retained  possession  of  the  securitiee,  with  power  of  oolleotion  and 
substitution,  and  it  was  held  that  the  bailment  was  of  no  effect  as  against  third  persons. 
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equal  value  in  its  place,  is  the  question  which  we  have  to  meet  in  this  case. 
Such  a  redelivery  for  a  mere  temporary  purpose,  as  for  shoeing  a  horse  which 
has  been  pledged  and  is  owned  by  the  farrier,  or  for  repairing  a  carriage  which 
has  been  pledged  and  is  owned  by  the  carriage-maker,  does  not  amount  to  an 
interruption  of  the  pledgee's  possession.  The  owner  is  but  a  mere  special 
bailee  for  the  creditor.  So,  when  the  debtor  is  employed  in  the  creditors 
service,  his  temporary  use  of  the  pledged  article  in  the  creditor's  business  does 
not  effect  a  restoration  of  the  possession  to  the  debtor.  This  is  in  accordance 
both  with  the  common  and  the  civil  law.  Eeeves  v.  Capper,  5  Bing,  N.  0.  136, 
was  a  case  of  this  kind.  A  sea-captain  pledged  his  chronometer  for  a  debt, 
lie  was  afterwards  employed  by  the  pledgee  as  master  of  one  of  his  ships,  and 
the  chronometer  was  placed  in  his  charge,  to  be  used  on  the  voyage.  It  was 
held  that  the  possession  of  the  pledgee  was  not  lost.  He  recovered  the  chro- 
nometer against  a  person  to  whom  the  master  pledged  it  a  second  tima. 

§  40.  Authorities  reviewed. 

In  Hays  v.  Eiddle,  1  Sandf.  (N".  T.)  248,  the  plaintiflf  delivered  to  the  defend- 
ant,  at  his  request,  a  convertible  bond  of  the  New  York  and  Erie  Railroad 
Company  (which  had  been  pledged  by  the  latter  to  the  former),  in  order  to 
get  it  exchanged  for  stock  of  the  same  company,  which  stock  was  to  be  re- 
turned and  substituted  for  the  bond  in  pledge.  The  defendant  never  returned 
either  the  bond  or  the  stock.  The  plaintiff  brought  an  action  of  trover 
against  him  for  the  bond,  and  recovered  its  value,  being  less  than  the  debt  for 
which  it  was  pledged.  It  being  objected  that  by  delivering  back  the  bond  to 
the  pledgor  the  plaintiff  had  lost  his  special  property  in  it  as  pledgee,  the  court 
said:  ''At  common  law,  as  a  general  rule,  the  positive  delivery  back  of  the 
possession  of  the  thing,  with  the  consent  of  the  pledgee,  terminates  his  title. 
2  Pick.  607;  15  Mass.  389.  If  the  thing,  however,  is  delivered  back  to  the 
owner  for  a  temporary  purpose  only,  and  it  is  agreed  to  be  redelivered  by  him, 
the  pledgee  may  recover  it  against  the  owner,  if  he  refuse  to  restore  it  to  the 
pledgee,  after  the  purpose  is  fulfilled.  2  Taunt.  266;  Story  on  Bailm.  sec.  299. 
So,  if  it  be  delivered  back  to  the  owner  in  a  new  character;  as,  for  example,  as 
a  special  bailee  or  agent.  In  such  case,  the  pledgee  will  still  be  entitled  to  the 
pledge,  not  only  as  against  the  owner,  but  also  as  against  third  persons.  14 
Pick.  497."  In  Macomber  v.  Parker,  14  Pick.  (Mass.)  497,  referred  to  in  the 
last  case,  the  proprietors  of  a  brickyard  contracted  it  out  on  shares  to  a  brick- 
maker,  agreeing  to  advance  the  money  requisite  to  carry  on  the  manufacture 
of  bricks,  and,  after  being  repaid  their  advances,  to  divide  the  profits  with  the 
latter.  It  was  agreed  that  the  bricks,  as  fast  as  made,  should  be  pledged  to 
the  owners  of  the  yard  as  security  for  their  advances;  but  the  brickmaker  was 
to  keep  them  in  his  charge,  and  sell  them  at  retail,  and  as  often  as  he  got  the 
amount  of  a  hundred  dollars  from  the  sales  he  was  to  deposit  it  in  bank  to  the 
credit  of  the  owners.  The  bricks  were  afterwards  attached  as  to  the  share  of 
the  maker  for  his  debts.  But  the  court  held  that  the  owners  of  the  yard  had 
not,  by  leaving  the  bricks  in  the  hands  of  the  maker,  lost  their  lien  as  pledgees 
of  the  entire  property.  They  remark :  "  To  say  that  this  limited  authority  to 
sell  the  bricks  by  retail,  in  small  sums,  on  account  of  the  plaintiffs,  was  a 
waiver  of  their  possession  of  the  residue  that  remained  in  the  kilns  in  their 
yard,  would  be  clearly  against  the  intent  and  meaning  of  the  parties,  unrea- 
sonable and  unwarranted  by  the  evidence."  Again:  ''The  special  authority 
given  by  the  plaintiffs  to  Evans  [the  brickmaker]  was  to  clothe  him  with  the 
character  of  agent  to  a  limited  extent  only,  and  no  remission  to  him  in  his 
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character  of  pledgor  of  the  plaintiffs'  right  to  retain  the  bricks  according  to 
the  agreement."  To  the  objection  that  retention  of  possession  by  the  pledgor 
"would  have  the  effect  to  deceive  those  dealing  witTi  him,  the  court  said:  "If 
the  vendor  or  the  pledgor  should  have  the  actual  possession  of  the  property 
after  it  were  pledged  or  sold,  it  would  only  be  prima  facie^  but  not  conclusive, 
evidence  of  fraud.  The  matter  might  be  explained  and  proved  to  be  for  the 
vendee  or  pledgee.  It  is  a  most  familiar  principle,  that  one  man  may  have  the 
actual  possession  or  custody^  while  another  has  the  legal  title  and  the  con- 
structive possession." 

In  this  case,  it  will  be  observed,  the  pledgees  were  joint  owners  of  the  bricks 
and  were  owners  of  the  premises  on  which  the  bricks  were  kept;  and  the 
decision  was  undoubtedly  correct.  But,  in  the  general  remarks  made  by  the 
court,  there  is  manifest,  as  in  many  other  cases,  a  tendency  to  confound  the  dis- 
tinction between  cases  in  which  the  title  is  in  the  creditor,  and  those  in  which 
his  whole  interest  depends  on  possession.  All  the  cases  cited,  however,  show 
that  a  bailment  to  the  pledgor  for  a  mere  temporary  purpose  for  the  use  of  the 
pledgee,  or  for  the  repair  and  conservation  of  the  pledge,  will  not  destroy  the 
latter's  possession ;  at  the  same  time,  they  imply  that  a  redelivery  to  the  pledgor^ 
except  for  the  special  and  temporary  purposes  indicated,  divests  the  possession 
of  the  pledgee,  and  destroys  the  pledge. 

§41.  The  doctrine  of  pledge  under  the  civil  law. 

The  civil  law,  which  is  more  particularly  our  guide  in  the  present  case,  is  ta 
the  same  general  effect;  though  it  is  more  careful  in  denouncing  the  danger  of 
losing  the  right  of  pledge  by  parting  with  any  thing  like  permanent  or  con- 
tinued possession  to  the  pledgor;  and  it  preserves  very  clearly  the  distinction 
between  pledge  and  hypothecation,  or  n^ortgage.  The  old  civil  law  of  the 
digest,  it  is  true,  was  more  indulgent,  and  permitted  the  pledge  to  be  delivered 
to  the  pledgor  without  prejudice  to  the  security,  in  a  manner  that  would  not 
be  allowed  at  the  present  day.  Thus,  in  book  XIII  of  the  digest,  title  Vll,  law 
35,  Modestinus  says:  **  A  pledge  transfers  only  the  possession  to  the  creditor^  ^ 
the  property  remaining  in  the  debtor ;  yet  the  debtor  may  have  the  use  of  it, 
either  as  a  gratuity,  or  for  hire."  And  Paulus,  in  the  same  title,  law  37,  says: 
"  If  I  lend  a  pledge  to  the  owner  thereof,  I  retain  possession  by  means  of  the 
loan ;  for  before  the  debtor  borrowed  it,  the  possession  was  not  in  him ;  and 
when  he  borrowed  it,  it  was  my  intention  still  to  retain  the  possessio.i,  and  it 
was  not  his  to  acquire  it."  Pothier's  Pandects,  vol.  VII,  p.  360.  As  to  this  law 
of  the  digest,  Mr.  Bell,  in  his  Commentaries  on  the  Scotch  Law,  remarks  as 
follows:  "Voet  very  justly  observes,  in  criticising  this  law,  that  to  permit. 
.  such  practices  were  to  endanger  the  safety  of  other  creditors,  and  to  sanction  a 
fraud  upon  the  rule  which  requires  possession  to  complete  a  real  right  to  mova- 
bles; and  that  no  true  analogy  can  hold  between  the  law  of  Rome,  where 
hypothecs  without  possession  were  admitted,  and  the  laws  of  modern  commer- 
cial nations,  in  which  the  rule  is  established  that  possession  preserves  property. 
It  is  true,"  Bell  continues,  "  that,  in  the  course  of  many  contracts,  there  is  a 
necessity  for  separating  property  and  possession;  and  that  the  mere  circum- 
stance of  goods  being  in  the  hands  of  another  on  a  temporary  contract  will 
not  deprive  the  real  proprietor  of  his  right,  in  favor  of  the  creditors  of  the 
temporary  possessor.  And  there  seems  to  be  no  doubt  that  the  right  of  a 
pledgee  will  also  be  sufficiently  strong  to  support  this  temporary  dereliction  of 
possession,  in  the  course  of  necessary  operations  on  it;  the  manufacturer,  or 
other  holder,  being  custodier  for  the  pledgee,  without  injury  to  the  real  security. 
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Bat  the  doctrine  delivered  by  Voet  is  sound,  where  the  possession  is  given  up 
without  necessity  to  the  owner  of  the  goods."  2  Bell,  Com.  (7th  ed.)  p.  22. 
The  modem  French  law,  governed  by  a  similar  policy,  has  been  put  into  a  very 
explicit  form  in  the  civil  code,  which  has  been  followed  in  the  civil  code  of 
Louisiana.  A  quotation  of  some  of  the  principal  articles,  bearing  on  this  sub* 
ject,  will  show  the  care  taken  to  require  distinct  possession  in  the  pledgee. 
§  42.  The  law  of  Loidaiana  rdatvng  to  the  privilege  of  pledge,  (a) 
Art.  3168  (Bev.  Civ.  Code  La.),  relating  to  movables,  is  as  follows:  "This 
privilege "  [namely,  that  of  pledge]  "  shall  take  place  against  third  persons, 
only  in  case  the  pawn  is  proved  by  an  act  made  either  in  a  public  form,  or  under 
private  signature:  Provided^  that  in  this  last  case  it  should  be- duly  registered 
in  the  office  of  a  aotary  public  at  a  time  not  suspicious :  Provided  aUo^  that 
whatever  may  be  the  form  of  theact,  it  mentions  the  amount  of  the  debt  as 
well  as  the  species  and  nature  of  the  thing  given  in  pledge,  or  has  a  statement 
annexed  theretoH)f  its  number,  weight  and  measure."  This  article  is  copied 
from  art.  2074  of  the  Code  Napoleon.  As  to  negotiable  securities,  the  Loui- 
siana code,  by  art.  3161,  provided  that  a  regular  transfer  by  indorsement  should 
be  sufficient.  But  by  a  subsequent  act,  passed  in  1852,  and  re-enacted  March 
15,  1855,  it  was  provided  "that  where  a  debtor  wishes  to  pawn  promissory 
notes,  bills  of  exchange,  stocks,  obligations,  or  claims  upon  other  persons,  he 
shall  deliver  to  the  creditors  the  notes,  bills  of  exchange,  certificates  of  stock, 
or  other  evidences  of  the  claims  or  rights  so  pawned ;  and  such  pawn  so  made, 
without  further  formalities,  shall  be  valid  as  well  against  third  persons  as 
against  the  pledgors  thereof,  if  made  in  good  faith."  A  question  was  made  on 
the  argument  whether  this  statute  was  in  force  in  1873,  when  the  transaction 
in  question  took  place.  Without  giving  our  reasons  at  present,  it  is  sufficient 
to  say  that  we  are  satisfied  that  the  act  was  in  force  at  that  time.  The  next 
article,  3162,  which  is  not  affected  by  the  statute,  and  which  is  copied  from  art. 
9076  of  the  Code  Napoleon,  is  important,  and  is  in  these  words:  "In  no  case 
does  this  privilege  subsist  in  the  pledge  except  when  the  thing  pledged,  if  it  be 
a  corporeal  movable,  or  the  evidence  of  the  debt,  if  it  be  a  note  or  other  obli- 
gation under  private  signature,  has  been  actually  put  and  remained  in  the  pos- 
session of  the  creditor,  or  of  a  third  person  agreed  on  by  the  parties." 

As  might  be  supposed,  this  article  has  formed  the  subject  of  much  discussion 
by  the  commentators.  Troplong  says:  "  The  pledgee  has  this  privilege  only  on 
the  condition  o£  being  possessed  of  the  thing.  This  'condition  was  expressly 
imposed  upon  him  by  art.  181  of  the  Custom  of  Paris.  This  is  reproduced  by 
art.  2102,  No.  2,  of  the  code  civil,  and  we  shall  specially  discuss  it  ia  the  com- 
mentary' on  art.  2076.  Possession  is  indispensable  to  him.  It  withdraws  the 
thing  from  the  hands. of  the  debtor  and  from  the  actions  of  creditors,  and'sets 
it  aside  in  a  privileged  situation.  '  Possidentis  melior  est  conditio?  Possession 
is  the  most  sure  foundation,  and  the  most  striking  index  of  his  privilege.  With- 
out it,  the  creditor  would  have  no  ground  for  escaping  the  law  of  contribution. 
Casaregis  says,  ^Preference  is  accorded  to  a  pledgee  on  the  thing  pledged,  be- 
cause he  has  it  in  his  own  hands.'  This  possession  ought  to  be  certain  and 
not  equivocal.  If  it  is  ambiguous,  if  the  things  pledged  have  been  so  placed 
as  to  deceive  the  other  creditors,  and  to  lead  them  to  believe  that  the  debtor 
always  continued  the  possessor,  the  pledge  would  be  endangered."  Troplong 
shows,  however,  that  this  possession  may  be  a  civil  possession,  as  where  the 

(a^  By  the  law  of  Louisiana,  in  1873,  the  actual  delivery  to  the  pledgee  of  negotiable  and  other  securities  and 
their  retention  by  liim,  constituted  a  valid  bailment.    Casey  v.  Schneider,*  6  Otto,  496. 
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delivery  is  made  by  tbe  transfer  of  a  bill  of  lading  of  goods  on  board  a  ship, 
etc.  Troplong,  Nantissement,  arts.  97-99,  The  same  author,  in  commenting 
on  art.  2076,  after  treating  of  the  absolute  necessity  of  possession  by  the  pledgee, 
in  order  to  constitute  the  relation  of  pledge,  and  after  discussing  the  different 
forms  of  possession,  actual  and  constructive,  adapted  to  the  nature  and  situa- 
tion of  the  thing  pledged,  proceeds  (Nantissement,  No.  309)  to  treat  of  the 
manner  in  which  it  may  be  in  the  hands  of  the  pledgor  without  destroying  the 
possession  and  right  of  the  pledgee.  He  says;  "Though  the  merchandise  be 
deposited  in  the  creditor's  storehouse,  it  may  still  need  the  care  of  the  debtor. 
Then  it  is  not  forbidden  to  stipulate  that  he  shall  continue  to  attend  to  it  in  the 
interest  of  the  creditor.  The  important  thing  is,  that  this  clause  does  not  cover 
a  fraud.  Aside  from  this,  the  possession  of  the  creditor  is  not  incompatible 
with  a  certain  co-operation  of  the  debtor, —  being  for  the  conservation  of  the 
thing, —  he  still  being  the  owner.  The  creditor  does  not  any  the  less  continue 
exclusive  possessor  of  the  thing.  The  debtor  is  none  the  less  dispossessed  of  it." 
He  then  gives  some  cases  by  way  of  illustration.  For  example:  In  1839, 
Morin  &  Co.,  of  Beaune,  pledged  to  Weiland  &  Co.,  of  Baden,  sixty  thousand 
bottles  of  sparkling  Burgundy,  for  a  debt.  The  wine  was  delivered  to  an  agent 
of  Weiland  &  Co.,  and  deposited  in  a  vault  hired  by  him  for  the  purpose.  It 
was  agreed  that  Morin  &  Co.  should  give  the  wine  all  necessary  care,  in  pres- 
ence of  the  agent,  who  was  to  keep  the  keys  of  the  vault.  But,  to  facilitate 
matters,  it  sometimes  happened  that  the  agent  gave  the  keys  to  Morin  &  Co. ; 
and  once,  in  1840,  the  latter  removed  some  of  the  bottles  of  wine  to  their  own 
premises.  Morin  &  Co.  having  failed,  their  assignees  (syndics)  insisted  that  the 
pledge  was  null  and  void,  because  the  debtors  were  not  dispossessed  of  the 
wine.  But  Weiland  &  Co.  having  renounced  their  privilege  on  the  wines  which 
had  been  removed,  were  sustained  by  the  highest  court  in  their  claim  to  the 
remainder.  It  was  held  that  the  special  character  of  the  wine,  and  the  diffi- 
culty of  j&nding  persons  qualified  to  take  proper  care  of  it,  were  sufficient, 
reasons  for  employing  Morin  &  Co.  to  attend  to  it;  and  the  agant's  allowing 
them  to  take  the  keys  occasionally  for  this  purpose  was  a  mere  matter  of  con- 
venience, to  facilitate  the  operations  of  the  workmen.  Troplong,  Nant.,  No. 
811;  Dalloz,  Repertoire,  vol.  XXXII,  p.  455,  art.  Nantissement.  See,  also, 
Duranton,  vol.  XVIII,  Nos.  525,  528,  531. 

A  different  result  was  had  in  another  case,  where  certain  Champagne  wines 
were  the  object  of  the  pledge,  and  the  debtor  had  reserved  the  care  of  them ; 
and,  though  the  vaults  in  which  they  were  stored  were  leased  to  the  creditors, 
they  comqiunicated  by  open  doors  with  the  other  vaults  of  the  debtors,  where 
their  w^orkmen  were  employed  on  the  wines,  and  there  was  nothing  to  indicate 
which  were  pledged,  and  which  were  not,  and  nothing  to  prevent  a  substitution 
thereof;  so  that  the  debtors  appeared  in  possession,  and  kept  up  their  credit 
thereby,  which  they  could  not  otherwise  have  done*.  Troplong,  No.  312 ;  Ricou 
et  al.  V.  Syndics  of  Joly  &  Co.  Dalloz,  Eepertoire,  Nantissement,  No.  93,  note. 
In  another  case,  it  was  decided  that  the  debtor  might  be  permitted  to  make 
sales  of  the  goods  pledged,  provided  that  they  remained  in  the  pledgee's  posses- 
sion, and  could  not  be  delivered  to  the  purchaser  without  his  consent.  Dalloz, 
No.  129.  Troplong  deduces,  from  these  and  other  cases,  the  general  conclusion 
that,  whenever  the  assistance  of  the  debtor  is  necessary  to  the  better  accom- 
plishment of  the  object  of  the  pledge,  it  ought  to  be  permitted,  provided  always 
that  it  does  not  disturb  the  possession  of  the  creditor  in  any  respect.  Nant. 
No.  313.    Dalloz  says:  "It  is  evident  that  if  the  pledge  of  movables  could, 
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without  a  delivery,  have  effect  in  regard  to  third  persons,  it  would  be  the  source 
of  great  frauds  and  deceptions.  When  the  debtor  is  obliged  to  surrender  posses- 
sion he  cannot  deceive  third  parties  dealing  with  him  by  keeping  possession  of 
the  pledged  articles  as  part  of  his  estate,  and  getting  credit  thereby."  He 
takes  special  notice  of  the  decision  that  a  pledge  is  not  valid  if  the  disposses- 
sion of  the  debtor  is  not  sufficiently  complete  to  prevent  substitution;  or  jf 
there  is  a  mere  contract  for  a  pledge,  and  not  an  actual  pledge.  Dalloz,  Rep, 
Nant.  119.  And  he  lays  down  the  principle,  that  though  a  contract  for  a  pledge 
may  be  enforced  against  the  pledgor  and  his  heirs  (Nant.  No.  121),  yet  that, 
by  the  very  words  of  the  code,  he  cannot  set  up  the  privilege  of  tbe  pledge, 
which  alone  constitutes  his  right  as  against  third  persons,  without  actual  pos- 
session, or  its  equivalent.    Nant.  119,  209. 

§  43.  Delivery  to  the  pledgor  with  power  of  collection  and  siihstituiiondefeata 
the  privilege  of  pledge  as  to  third  persona.     {See  §  62.) 

From  these  authorities  it  seems  to  be  evident  that,  in  the  French  law  at  least, 
the  text  of  which,  in  this  regard,  is  the  same  as  that  of  Louisiana,  a  delivery 
by  the  owner  of  securities  by  way  of  pledge,  followed  by  a  return  thereof  to 
him,  for  the  purpose  of  enabling  him  to  collect  them  and  apply  the  money 
to  his  own  use,  on  substituting  others  in  their  stead,  and  with  general 
liberty  of  substitution,  and  to  appear  as  the  owner  and  possessor  thereof  in  his 
dealings  with  others  (the  title  of  the  securities  not  being  transferried  to  the 
oreditort,  is  not  such  a  delivery  of  possession  as  is  necessary  to  establish  the 
privilege  due  to  a  pledge  as  to  third  persons.  It  would  be  contrary  to  the  very 
letter  oi  the  law  to  allow  such  a  transaction  to  have  that  effect.  It  would  not 
be  mere  evidence  of  fraud,  which  might  be  rebutted  by  counter  evidence ;  but 
it  would  be  contrary  to  the  rule  of  law  adopted  to  prevent  fraud.  In  other 
words,  as  to  third  persons,  it  would  not  be  a  pledge  at  all  within  the  meaning 
and  requirements  of  the  law. 

We  think  that  the  decisions  in  Louisiana  lead  to  the  same  conclusion.  In  the 
case  of  Geddes  v.  Bennett,  6  La.  Ann.  516,  the  object  of  the  pledge  was  certain 
barreb  of  whisky  in  the  warehouse  of  a  third  person.  The  creditor  allowed 
the  debtor  to  remove  them  to  his  own  premises,  upon  giving  the  following  re- 
ceipt: "Received  from  J.  &  R.  Geddes  four  hundred  and  fifty -six  barrels  of 
whisky  on  storage."  Having  the  goods  thus  in  his  own  possession,  the  debtor 
parted  with  them  to  a  third  person.  The  supreme  court,  in  an  action  brought 
by  the  pledgees  to  recover  the  whisky,  said:  ^^The  plaintiffs  have  shown  no 
compliance  with  the  articles  of  the  code,  concerning  the  form  of  the  contract 
of  pledge,  which  it  would  be  necessary  to  observe  in  order  to  enable  them  to 
recover  against  the  defendants,  who  are  third  persons;  and  our  impression  is, 
that,  under  the  circumstances  of  the  case,  the  delivery  of  the  object  pledged  to 
Bennett,  even  under  the  receipt  he  gave,  would  of  itself  defeat  the  pledge ; " 
referring  to  article  3162  of  the  code,  which  we  have  been  considering.  And  in 
the  late  case  of  D'Meza's  Succession,  26  id.  35,  Myers  &  Levy  had  made  certain 
accommodation  indorsements  for  the  deceased,  ijpon  the  faith  and  promise  of 
receiving  from  him  a  policy  of  insurance  upon  his  life,  for  which  he  had  made 
application.  Having  procured  the  policy,  he  told  them  to  call  at  his  office  and 
get  it  from  his  book-keeper,  informing  them  that  he  had  told  the  book-keeper 
it  was  for  them.  But  he  died  before  it  was  actually  delivered.  The  court  held 
that  the  policy  was  never  placed  beyond  the  control  of  D'Meza,  and  that  Myers 
&  Levy  never  had  the  requisite  possession  thereof.  "  The  book-keeper,"  say  the 
courts  "never  held  the  policy  as  agent  or  trustee  for  Myers  &  Levy.    Although 
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informed  of  his  employer's  intention  in  regard  to  one  of  the  policies  "  (he  had 
obtained  two  of  the  same  amount),  "he  was  never  instructed  to  deliver  it  "to 
Myers  &  Levy,  or  any  one  else.  There  was,  therefore,  no  delivery  of  the  policy 
to  Myers  &  Levy,  although  the  deceased  intended  to  do  so.  Consequently, 
they  never  held  it  as  a  pledge  or  collateral  security  for  their  accommodation 
indorsements."  These  cases  appear  to  us  to  govern  the  present.  The  securities 
claimed  to  have  been  pledged  to  the  Credit  Mobilier  remained  in  the  possession 
and  control  of  the  bank  until  the  time  of  its  failure.  Up  to  that  period  they 
were  not  in  such  a  condition  as  the  law  requires  for  a  pledge.  The  placing 
them  in  such  a  condition  afterwards,  by  Cavaroc's  removing  them  from  the 
bank  at  the  time  of  its  failure,  was,  in  fact,  an  attempt  to  create  a  pledge  then, 
by  assuming  the  possession  requisite  thereto;  and  a  pledge  taking  its  origin  at 
that  time  was  a  preference  forbidden  by  the  banking  act. 
§  44;  An  agreement  for  a  ^pledge  raises  no  privilege. 

It  must  not  be  overlooked  that  the  Credit  Mobilier  has  no  other  claim  to  the 
securities  in  question  but  that  of  pledge.  A  pledge,  and  possession;  which  is 
its  essential  ingredient,  must  be  made  out,  or  their  privilege  fails.  An  agree- 
ment for  a  pledge  raises  no  privilege.  There  is  no  mortgage;  for  the  title  of 
the  securities  was  never  transferred  to  them.  The  evidence  of  the  cashier  is, 
that  they  were  all  stamped  payable  to  the  order  of  the  bank,  when  discounted. 
They  were  not  indorsed  by  the  cashier  until  the  day  they  were  removed  by 
Cavaroc,  which  was  after  the  bank  had  failed.  Two  cases,  decided  by  the 
supreme  court  of  Louisiana,  have  been  cited  and  relied  on  (as  well  as  some 
other  cases  in  England  and  the  United  States),  to  show  that  an  assignee  only 
takes  the  property  assigned  exactly  in  the  plight  in  which  the  debtor  held  it, 
and  subject  to  all  the  equities  to  which  it  was  subject  in  his  hands.  The  first 
case  is  that  of  Campbell  v,  Slidell,  5  La.  Ann.  274,  in  which  a  syndic  claimed 
certain  real  estate  which  the  debtor  had  conveyed  to  a  hona  fide  purchaser,  but 
the  deed  had  not  been  duly  registered.  The  court  held  that  this  made  no  differ- 
ence. The  debtor  had  parted  with  the  title,  and,  therefore,  he  could  not  assign 
to  the  syndic  what  he  did  not  himself  own,  although  the  deed  might  be  void, 
for  want  of  registry,  as  against  a  subsequent  purchaser  in  good  faith,  or  a  subse- 
quent judgment  creditor  who  should  acquire  a  mortgage  by  recording  his  judg- 
ment. It  is  evident  that  this  case  is  unlike  the  one  now  under  consideration. 
Here  the  debtor  never  transferred  the  title ;  and  the  only  question  is,  whether 
there  was  such  an  attempt  to  pledge  as  to  raise  a  privilege, —  which,  as  we  have 
seen,  there  was  not.  The  second  case  is  that  of  Partee,  Syndic,  v.  Corning,  9  La. 
Ann.  539.  Jn  this  case,  the  debtor  had  actually  pledged  and  delivered  bills 
receivable  to  the  defendants  for  simultaneous  advances,  but  had  not  indorsed 
the  bills,  as  required  by  art.  3156.  The  court  said:  "It  is  clear  that  the  pledg- 
ors could  not  have  set  up  this  objection ;  and  we  are  of  opinion  that  the  syndic 
cannot,  upon  a  mere  naked  informality  of  this  sort,  disturb  the  pledge.  Let  it 
be  observed  that  there  is  no  pretense  that  the  pledges  were  taken  in  bad  faith, 
or  that  an  injury  was  done  to.  creditors  in  taking  them."  Here,  the  indispen- 
sable requisite  of  possession  existed.  The  other  formalities  (which  were  required 
at  that  time)  were  enjoined  by  the  article  referred  to,  it  is  true;  but  there  was 
no  declaration  that  the  pledge  should  be  void,  or  that  the  privilege  should  not 
exist  without  them.  We  do  not  think  that  these  cases  conflict  with  the  conclu- 
sion which  we  have  reached  in  this  case.  We  have  examined  the  other  author- 
ities referred  to,  among  which  are  Mitford  v.  Mitford,  9  Ves.  Jr.  86 ;  Mitchell 
V.  Winslow  2  Story,  630;  and  also  the  cases  of  Gibson  v.  Warden,  14  WalL 
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244,  and  Cook  v.  Tallis,  18  id.  332;  but  these  were  all  cases  in  which  the  cred- 
itor claiming  adverse  to  the  assignee  had  a  clear  legal  or  equitable  title  to  the 
property  claimed.  None  of  them  stood  as  the  present  case  does,  upon  the 
claim  of  a  privilege  expressly  denied  by  the  law.  We  do  not  deem  it  necessary, 
therefore,  to  go  into  a  review  of  those  cases.     They  cannot  affect  this. 

§  45.  How  far  an  assignee  far  the  beneft  of  creditors  is  liable  to  equities 
4igainst  the  debtor. 

Whilst  it  is  generally  true  that  an  assignee  for  the  benefit  of  creditors  holds 
the  property  assigned  subject  to  the  same  equities  as  the  debtor  or  assignor 
held  it,  it  is  not  universally  true.  Many  transactions  would  be  bindinop  on  the 
latter  which  would  not  be  binding  xm  the  assignee.  All  sales  and  securities 
made  for  the  actual  purpo^  of  defrauding  creditors  are  of  this  class.  By  the 
law  of  Louisiana,  a  pledge,  in  order  to  be  effective  against  third  persons,  must 
Jbe  accompanied  by  a  privilege.  It  may  be  valid  as  a  contract  between  the 
parties  without  thiis  quality,  as  held  both  in  the  French  law  (as  already  shown) 
And  in  Louisiana,  in  the  case  of  Matthews  v.  Rutherford,  7  La.  Ann.  225,  But 
art.  3162  expressly  declares  that  the  privilege  arising  from  a  pledge  does  not 
subsist  except  when  the  thing  pledged  has  been  actually  put  and  remained  in 
the  possession  of  the  creditor,  or  of  a  third  person  agreed  on  by  the  parties* 
Without  the  privilege,  or  right  of  preference,  the  Credit  Mobilier  has  no  claim 
to  bold  the  securities  in  question  as  against  the  other  creditors.  How,  then, 
-can  it  set  up  such  a  claim  Against  the  receiver?  The  receiver  does  not  repre- 
sent the  bank  alone;  he  represents  all  the  parties.  He  represents  the  law, 
which  takes  charge  of  the  property  for  the  benefit  of  all  creditors,  according  to 
their  respective  and  mutual  rights.  Suppose  no  receiver  had  been  appointed, 
and,  when  the  bank  failed,  it  had  called  the  creditors  together,  and  laid  all  its 
assets  on  a  table,  could  the  Credit  Mobiiier,  in  presence  of  the  other  creditors, 
have  laid  its  hands  on  the  securities  in  question,  and  claimed  them  by  right  of 
any  privilege  or  preference?  It  certainly  could  not  have  done  so  if  it  had  no 
privilege  as  against  them.  And  yet  this  is  precisely  the  relation  in  which  the 
parties  stood.  The  existence  of  a  receiver,  as  trustee  for  all,  did  not  change  it. 
That  one  essential  thing  which  the  law  requires  for  the  subsistence  of  the  privi* 
lege,  namely,  possession,  was  wanting.  Other  formalities  might  haye  been  dis- 
pensed with.  But,  possession  is  essential,  —  made  so  by  the  express  terms  of 
the  law.  Nearly  all  the  cases  in  France,  where  this  question  has  arisen,' have 
been  contests  between  creditors  claiming  by  way  of  pledge,  and  the  syndics  of 
the  faihng  debtor,  who  stand  in  the  place  occupied  by  the  receiver  here.  If 
there  is  any  distinction  between  them,  it  is  in  favor  of  a  firmer  right  on  the 
part  of  the  receiver  to  protect  the  interests  of  the  general  creditors.  He  is  not 
made  receiver  by  a  voluntary  assignment  of  the  bank,  but  is  appointed  by  the 
magistrate  in  invitum  the  bank,  for  the  very  purpose  of  securing  equal  justice 
to  all  its  creditors,  and  under  a  law  which  sternly  forbids  preferences.  Surely 
such  an  oflicer,  whatever  may  be  the  rule  in  the  case  of  voluntary  assignments, 
may  assert  those  rights  of  the  general  creditors,  which  the  law  itself  creates, 
without  being  subject  to  ail  the  disabilities  under  which  the  bank  would  labor 
in  combating  its  private  engagements  with  favored  creditors.  If  the  law  says, 
^'  there  shall  be  no  privilege,  as  to  third  persons,  by  a  pledge  without  posses- 
sion," there  will  be  no  need  of  a  judgment  and  execution  in  order  to  oppose 
such  a  pledge  if  only  a  creditor,  or  one  who  represents  creditors,  has  a  proper 
standing  in  court.  Insolvency  of  the  debtor,  if  a  bank,  and  the  appointment 
of  a  receiver  thereof,  will  force  the  pledgee  into  concurrence  with  the  general 
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creditors;  and  the  receiver  s  power  will  be  fully  adequate  to  the  protection  of 
their  interests  as  established  by  law.  The  case  of  Bank  of  Alexandria  v,  Her- 
bert, 8  Cranch,  36,  presents  a  state  of  things  almost  precisely  analogous  to  this. 
There,  the  trustee  of  an  insolvent  debtor  recovered  the  proceeds  of  property 
which  the  latter  had  mortgaged  to  the  bank.  The  recovery  was  had  on  the 
ground  that  the  mortgage  had  not  been  recorded  in  proper  time  under  the  law 
of  Virginia,  which  declared  that  all  deeds  and  mortgages,  though  good  between 
the  parties,. should  be  void  as  to  creditors  and  subsequent  purchasers  without 
notice,  unless  recorded  within  eight  months  from  date.  "  To  set  up  this  deed 
against  the  creditors,"  said  Mr.  Chief  Justice  Marshall,  "  would  be  to  defeat  the 
very  object  for  which  the  law  was  made," 

§  i6.  Powers  of  a  receiver  or  syndio  as  against  privileges  or  prefei^ences  of 
special  creditors. 

Indeed,  it  may  be  laid  down  as  a  general  rule,  as  well  at  the  common  law  as 
the  civil  law,  that  a  trustee,  assignee  or  syndic,  having  the  powers  and  occupying 
the  relations  which  are  sustained  by  a  receiver  under  the  national  banking 
act,  or  an  assignee  in  bankruptcy,  may  well  oppose  any  privilege  or  preference 
which  the  law  itself,  unaided  by  a  bona  fide  purchase  or  judgment,  would  re- 
gard as  void  against  the  general  creditors  in  a  direct  contest  between  them 
and  the  parties  claiming  such  privilege  or  preference;  even  though  the  debtor 
himself,  on  account  of  some  personal  disability  arising  from  his  own  acts  or 
engagements,  could  not  resist  the  claim.  That  an  assignee  in  bankruptcy  has 
this  power  cannot  well  be  doubted ;  and  since  a  national  bank  cannot  be  put 
into  bankruptcy,  but  can  only  be  wound  up  under  the  peculiar  provisions  of 
the  banking  act,  the  receiver  appointed  by  virtue  thereof  must  have  the  same 
power,  or  the  absurd  consequence  would  follow,  that  the  property  of  a  bank 
disposed  of  by  voluntary  conveyances,  or  pledges  not  good  as  to  third  persons, 
would  be  beyond  the  reach  of  creditors.  Where  the  legal  or  equitable  property 
in  a  security  passes,  and  there  is  no  express  law  invalidating  the  transfer,  the 
creditor  will  be  entitled  to  hold  it  as  well  against  the  assignee  or  receiver  as 
against  the  debtor;  because  the  assignee  only  takes  such  title  as  the  debtor  has 
at  the  time  of  the  assignment  or  insolvency.  In  that  case,  however,  the  ques- 
tion of  fraud  would  be  admissible  as  a  question  of  fact,  to  invalidate  the  trans- 
action. But,  in  the  present  case  that  question  does  not  arise;  or,  if  it  might 
be  raised,  it  is  immaterial.  The  Credit  MobiUer  claims  a  privilege  by  virtue  of 
a  pledge;  and  such  a  privilege,  as  we  have  seen,  cannot  be  maintained  as  to 
third  persons,  without  possession.  Bad  faith,  it  is  true,  would  defeat  the  pledge 
though  the  creditor  had  possession.  But  want  of  possession  is  equally  fatal, 
though  the  parties  may  have  acted  in  good  faith.  Both  are  necessary  to  con- 
stitute a  good  pledge  so  as  to  raise  a  privilege  against  third  persons.  The  re- 
quirement of  possession  is  an  inexorable  rule  of  law,  adopted  to  prevent  fraud 
and  deception ;  for,  if  the  debtor  remains  in  possession,  the  law  presumes  that 
those  who  deal  with  him  do  so  on  the  faith  of  his  being  the  unqualified  owner  of 
the  goods.  This  consideration  meets  the  objection  which  is  urged  against  the 
rule,  that  it  would  result  in  giving  to  the  general  creditors  the  benefit  of  the 
advances  made  to  the  debtor  on  the  faith  of  the  stipulated  pledge,  inasmuch  as 
the  estate  is  increased  to  the  extent  of  these  advances.  It  is  true  that  the 
estate  is  s©  increased ;  but  the  debts  and  liabilities  are  also  increased  to  the 
game  amount  by  the  demand  of  the  party  who  makes  the  advances, —  the  only 
effect  of  the  rule  being,  that  the  latter  comes  into  concurrence  with  the  other 
creditors  on  an  equality,  and  not  by  way  of  preference ;  and  if  the  latter  de- 

40 


OF  THE  LAW  OF  PLEDGE.  [g§  47,  48. 

rive  any  benefit  from  this  result,  it  must  be  remembered  that,  in  the  view  of 
the  law,  they  raigfit  not  have  given  credit  to  the  common  debtor  had  he  not 
remained  in  possession  of  the  goods,  and  appeared  to  continue  as  the  absolute 
owner  thereof.  If  the  pledge  should  be  sustained,  they  would  have  good  cause 
to  complain  that  they  had  been  deceived  by  the  acts  of  the  parties  setting  up 
the  pledge.  So  that,  on  the  question  of  relative  merit  and  demerit,  the  parties 
are  in  all  respects  equal.     It  is  on  this  principle  that  the  law  is  founded. 

§  i7.  Wk&rh  equity  will  not  consider  that  as  done  which  was  intended  to  he 
done. 

These  considerations  also  supply  an  answer  to  another  suggestion,  that 
equity  will  consider  as  done  what  the  parties  intended  should  be  done,  which 
it  is  assumed  was,  in  this  case,  a  transfer  of  the  title  of  the  securities.  Equity 
will  not  exercise  this  power  when  it  would  injure  third  persons  who  have  in- 
curred detriment,  and  acquired  consequent  rights  by  the  acts  that  are  done. 
Such  detriment  has,  in  the  view  of  the  law,  been  incurred  in  this  case,  and 
such  rights  have,  by  the  express  letter  of  the  law,  accrued.  This  suggestion 
may  also  be  answered  by  the  fact  ihat  it  cannot  be  truly  said  to  have  been  the 
intent  of  the  parties  to  transfer  the  title.  The  agreement  was  only  that  "secu- 
rities of  the  first  class  shall  be  deposited  with  the  firm  of  Messrs.  Cavaroc  & 
Son."  A  transfer  of  the  title  would  have  been  inconsistent  with  that  unre- 
stricted control  over  the  securities  which  the  bank  desired  to,  and  did,  retain, 
and  which  must  be  considered  as  having  been  assented  to  by  the  Credit  Mobilier, 
through  the  common  agent,  Cavaroc. 

On  this  ground,  therefore,  of  want  of  possession  in  the  pledgee,  or  of  a 
third  person  agreed  upon  by  the  parties,  and  of  actual  possession  and  control 
in  the  pledgor,  we  feel  compelled  to  hold  that  the  Credit  Mobilier  had  no  priv- 
ilege as  to  third  persons,  and  that  the  receiver  was  entitled  to  the  securities  in 
question.  The  decree  will,  accordingly,  be  reversed,  and  the  cause  remanded 
to  the  circuit  court  with  directions  to  enter  a  decree  in  favor  of  the  complaiur 
ant  below  in  conformity  to  this  opinion ;  and  it  is  so  ordered. 

Justices  Swayne,  Field  and  Harlan  dissented. 

EX  PARTE  FITZ  —  RE  RAWSOX,  / 

(District  Court  for  Massachusetts:  2  LoweU,  619r621.    1878.) 

Opinion  by  Lowell,  J. 

Statement  of  Facts. —  The  petitioner  lent  money  to  Rawson  &  Hittingery 
and  took  from  them  at  the^  same  time  the  notes  of  Jacob  Hittinger,  not  a 
member  of  the  firm,  and  bills  of  sale  of  certain  locomotive  engines,  then  in 
their  machine  shop  in  Cambridgeport,  as  additional  security.  Rawson  & 
Hittinger  have  become  bankrupt,  and  Jacob  Hittinger  has  paid  the  debt;  and 
the  petitioner,  acting  as  trustee  for  him,  asks  that  the  engines  or  their  proceeds 
be  now  applied  to  pay  the  debt.  Jacob  Hittinger  has  become  a  party  to  the 
petition,  and  submits  his  rights  to  the  determination  of  the  court. 

§  48.  Bill  of  sale  intended  for  security  operates  as  a  pledge  and  not  a  mort- 
gage^  and  need  not  he  recorded. 

It  was  argued  in  behalf  of  the  petitioner  that  the  bills  of  sale  were 
mortgages,  and  that  the  failure  to  record  them  would  not,  under  the  circum- 
stances of  the  case,  be  fatal  to  the  title  of  the  mortgagee,  I  take  it, 
however,  to  be  clear,  that,  by  the  law  of  Massachusetts,  as  of  the  other  states, 
the  bill  of  sale,  intended  for  security,  operated  as  a  pledge  and  not  as  a  mort- 

41 


S§  49,  50.]  BAILMENT. 

;gage,  and  neither  required  nor  admitted  of  registration.  ^  Walker  v.  Staples, 
5  Alien,  34;  Kimball  v,  Hildreth,  8  id.  167;  and,  incidentally,  Newton  v.  Fay, 
10  id.  505;  Drake  v.  White,  117  Mass.  10. 

§  i9.  Possesion  of  pledge  necessary  as  offainst  assignee  in  bankrup*^. 

As  a  general  rule,  the  pledgee  must  take  and  keep  possession  of  tiie  chattels, 
or  his  title  will  not  be  valid  against  the  assignee  in  bankruptcy.  My  decision, 
that  a  mortgagee  had  a  better  title  than  the  assignee  in  some  cases,  though  he 
neither  took  possession  nor  recorded  his  mortgage,  does  not  apply  to  pledges, 
but  turned  on  the  words  of  a  statute,  construed  with  the  aid  of  the  rule  of  the 
common  law  of  Massachusetts,  that  the  possession  of  a  mortgagor  is  consistent 
with  the  title  of  the  mortgagee.  Still,  on  the  question  of  what  is  a  sufficient 
taking  and  keeping,  the  cases  arising  under  mortgages  are  in  point. 

§  60,  There  must  he  a  delivery  before  lien  of  pledgee  wUl  attftchy  hit  the 
-delivery  unay  be  actual  or  constructive.     (See  §  62.) 

I  understand  the  law  to  be  that  there  must  be  a  delivery  before  the  pledgee's 
lien  will  attach,  but  the  delivery  ma}^  be  either  actual  or  constructive.  Meyer- 
stein  V.  Barber,  L.  R.  2  C.  P.  38,  661;  4  H.  L.  317;  Young  v.  Lambert,  L.  R. 
3  P.  C.  142.  Then,  as  to  keeping  possession,  it  may  be  kept  by  an  agent,  and 
that  agent  may  be  the  pledgor.  If  the  circumstances  make  out  a  good  reason 
for  giving  the  custody  and  apparent  control  to  the  pledgor,  there  may  not  even 
be  evidence  of  fraud;  but  at  most,  his  possession  will  only  be  evidence  either 
that  the  pledge  has  been  abandoned,  or  that  the  transaction  is  covmous.  See 
Sumner  v,  Hamlet,  12  Pick.  76;  Macomber  v,  Parker,  14  id.  497:  Hays  v.  Rid- 
dle, 1  Sandf.  248;  Way  v,  Davidson,  12  Gray,  465;  Cooper  v.  Ray,  47  I.l.  53; 
Martin  v,  Reid,  11  0.  B.  N.  S.  730;  Thayer  v.  Dwight,  104  Mass.'254;  Thorn- 
dike  V.  Bath,  114  id.  116;  Weld  v.  Cutler,  2  Gray,  195.  On  the  question  of 
fact,  whether  possession  was  taken  and  kept,  there  is,  unfortunately,  a  direct 
<5ontradiotion  between  the  only  two  witnesses  to  the  acts  done.  The  peti- 
tioner testifies  that,  soon  after  the  bills  of  sale  were  given,  he  went  to  the  shop 
of  the  pledgors,  and  in  presence  of  one  of  them,  Michael  Hittinger,  took  posses- 
sion of  every  one  of  the  engines,  put  his  hand  upon  each,  and  told  Michael 
Hittinger  to  hold  them  as  his  agent,  and  that  if  any  of  them  were  sold  he 
would  give  an  order  for  the  delivery,  Michael  Hittinger  says  that  the 
petitioner  came  over  to  the  shop,  and  one  engine  was  pointed  out  to  him,  but 
he  did  nothing  about  taking  possession,  and  gave  no  orders.  Supposing,  as  I 
^o,  that  the  witnesses  are  equally  veracious,  I  feel  bound  to  give  greater  credit 
to  the  evidence  of  the  petitioner;  because  he  cannot  be  mistaken,  and  Mr. 
Hittinger  may  have  forgotten  the  circumstances.  The  petitioner  went  to  the 
factory,  according  to  his  story,  with  a  definite  purpose,  and  must  recollect 
what  it  was,  and  what  he  did  in  pursuance  of  it.  Both  stand  before  the  court 
unimpeached,  and  with  no  serious  bias,  because  the  debt  has  been  paid  to  Mr. 
Fitz,  and  he  is  proceeding  for  the  benefit  of  a  surety;  and  Mr.  Hittinger, 
on  his  part,  has  assigned  all  his  title  by  his  petition  and  the  proceedings  in 
bankruptcy.  I  can  only  regret  that  the  parties  did  not  see  fit  to  submit  the 
decision  of  this  question  to  a  jury.  Taking  it,  as  I  feel  bound  to  do,  that  Mr. 
Fitz's  recollection  is  the  more  accurate,  it  seems  to  me,  as  matter  of  law,  that 
his  possession  was  sufficient.  I  do  not  consider  that  a  pledgee  is  bound  to 
remove  locomotive  engines,  and  put  them  into  his  house  or  into  a  warehouse. 
He  might  well  leave  them  with  the  pledgor,  to  be  finished,  or  even  to  be  sold. 
There  is  somewhat  more  danger  of  fraud  if  the  pledgor  himself  is  intrusted 
with  the  possession,  than  if  a  third  person  was  employed;  but  there  is  no 
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difference  in  principle  between  the  appointment  of  Hittinger  and  of  one  of  his 
<5leFks.  It  comes  back  to  a  question  of  fraud  or  good  faith.  Of  course,  it  is 
well  understood  that  an  assignee  in  bankruptcy  is  not  a  purchaser  without 
notice.  •  > 

It  is  argued  that  there  was  no  suflBicient  designation  of  the  particular  engine 
pledged.  I  do  not  understand  the  evidence  to  be  undisputed  on  this  point, 
Mr.  Fitz  said  that  the  engines  mentioned  in  his  bill  of  sale  could  be  easily  ^ 
picked  out  from  the  others;  and  Mr.  Hittinger  again  differed  from  him  on  this 
point.  But  this  matter  is  set  at  rest  by  the  evidence,  which  I  have  accepted  as 
accurate,  that  each  engine  was  in  fact  des'gnated  and  pointed  out  when  Mr. 
Fitz  went  over  to  the  shop  and  took  possession,  which  was  long  before  the 
liankruptcy. 

Petition  granted* 

MYERS  V.  D'MEZA. 

(Circuit  Court  for  Louisiana:  2  Woods,  160-163.    1875.) 

Statewtfnt  of  Facts. —  A  loan  was  made  upon  the  security  of  a  policy  of 
life  insurance.  Deceased  indorsed  the  policy,  but  did  not  deliver  it  in  his  life 
time;  his  executor  collected  the  money  and  held  it,  claiming'  that  it  formed 
part  of  testator's  general  assets.  The  creditor  filed  a  bill  for  a  specifiio 
performance,  to  which  there. was  a  plea  that  the  probate  court  had  decided 
against  the  complainant's  claim,  and  that  the  decision  had  been  affirmed  in  the 
supreme  court  of  the  state. 

Opinion  by  Woods,  C.  J.  The  proof  to  support  the  plea  is  a  certified  tran- 
script from  the  record  of  the  probate  conrt  of  the  parish  of  Orleans,  of  the 
opposition  of  the  complainants,  Myers  &  Levy,  to  the  provisional  tableau  of 
the  defendant  as  executor  of  A.  D.  D'Meza,  and  the  decree  of  the  supreme 
-court  rendered  on  appeal. 

The  provisional  tableau  to  which  their  opposition  was  made  shows  that 
Myers  &  Levy  were  placed  in  the  same  as  ordinary  or  general  credit- 
ors. The  opposition  to  this  tableau  represented  that  opponents  had  a  special 
lien  on  said  policy  of  $5,000,  to  secure  the  payment  of  their  debt,  and  prayed 
that  they  be  declared  to  have  a  privilege  u^on  said  life  policy,  or  the  funds 
received  thereon,  and  that  the  executor  be  ordered  to  pay  the  opponents  said 
«um  of  three  thousand  five  hundred  and  twenty-four  dollars. 

§  51.  Pledgee  rnay  enforce  delivery  of  jpledge^  aftev  a  judgment  holding  the 
hailment  void  for  want  of  delivery. 

It  seems  to  me  quite  clear  that  a  judgment  that  the  complainants  in  this 
<3ase  had  no  lien  or  privilege  on  this  fund  does  not  bar  them  from  setting  up 
4in  absolute  title  to  the  policy,  or  to  a  part  of  its  proceeds.  It  is  plain,  from 
the  opinion  of  the  supreme  court,  that  the  claim  of  the  complainants  to  a 
specific  performance  of  the  contract  of  D'Meza,  to  transfer  to  them  the  policy, 
has  never  been  adjudicated  upon.  The  supreme  court,  in  affirming  the  judg- 
ment of  the  probate  court,  dismissing  the  opposition  to  the  tableau,  say: 
*'  Whether  opponent's  remedy  were  an  action  to  enforce  the  verbal  contract, 
ivith  regard  to  the  policy,  or  a  suit  for  breach  thereof,  it  is  unnecessary  to 
decide  in  disposing  of  this  case.  But  it  is  proper  to  remark,  that  a  contract 
or  promise  to  transfer  or  deliver  a  collateral  to  secure  a  debt  resulting  from 
the  payment  by  the  indorsers  of  notes  indorsed  for  accommodation,  gives  no 
privilege  or  pledge  upon  the  collateral,  not  transferred  or  delivered  in  pursu- 
ance of  said  contract  or  promise."     Succession  of  D'Meza,  26  La.  An.  36.    It 
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appears  from  this  as  well  as  from  the  opposition  to  the  tableau,  that  the  oppo- 
nents were  setting  up  a  claim  to  the  fund  as  to  a  thing  pledged.  The  case 
went  against  them,  because  it  appeared  that  the  thing  which  was  claimed  as  a 
pledge  had  never  been  delivered.  On  this  ground  alone  the  court  decided 
against  them.  Can  there  be  any  doubt  that  a  decision  of  that  controversy 
does  not  bar  the  complainants  from  praying  a  specific  performance  of  the  con- 
tract to  deliver  the  pledge?  It  is  clear  that  this  would  be  an  entirely  different 
issue,  and  would  not  be  decided  by  a  judgment  finding  that  the  pledge  had 
never  been  delivered. 

§  62.  The  doctrine  of  res  adjudicdta. 

To  ascertain  what  is  demanded  in  a  particular  suit,  in  order  to  determine 
whether  it  is  a  bar  to  another  suit  brought,  resort  must  be  had  to  the  prayer, 
of  the  petition.  Slocomb  v.  Lizardi,  21  La.  An.  355.  The  prayer  of  the  op- 
position to  the  tableau  and  the  prayer  of  the  bill  in  this  case  differ  in  the 
relief  sought,  and  the  title  to  the  relief  sought  is  different  in  the  two  cases. 
But  the  defendant  says  that  when  a  party  has  brought  suit  upon  a  particular 
title,  and  has  been  defeated,  he  cannot  afterwards  brmg  another  suit  for  the 
same  thing  upon  another  title,  unless  he  acquired  such  title  since  the  former 
demand.  In  support  of  this  proposition,  he  cites  the  oases  of  Williams  u 
Close,  12  La.  An.  878,  and  Schaffer  v,  Scuddy,  14  id.  576.  But  these  authori- 
ties do  not  settle  the  question  raised  by  the  plea  in  bar.  It  may  well  be  held, 
that  if  a  plaintiff  has  two  titles  to  a  thing,  one  derived  from  A.  and  the  other 
from  B.,  and  he  brings  suit  tor  the  recovery  of  the  thing  to  which  his  titles 
relate,  and  offers  in  evidence  only  the  title  derived  from  A.,  and  loses  his  case, 
he  cannot  afterwards  bring  another  action,  and  set  up  the  title  derived  from 
B.  The  reason  is  that  he  might  have  used  both  titles  in  his  first  suit.  But  in 
this  case,  the  complainants  having  claimed  in  the  probate  court  to  have  a 
pledge  of  the  policy,  could  not  at  the  same  time  set  up  an  absolute  title.  Evi- 
dence to  sustain  title  w^ould  not  have  been  pertinent  to  the  issue  and  would 
have  been  excluded.  In  fact,  the  probate  court  would  not  have  had  jurisdic- 
tion of  a  suit  for  the  specific  performance  of  the  contract.  Code  of  Pr.  art. 
126.  I  am  of  opinion  that  the  controversy  presented  by  the  bill  in  this 
case  has  never  been  passed  upon,  and  it  would  be  depriving  the  complainants 
of  their  day  in  court  upon  it,  to  hold  them  concluded  by  the  proceedings  in 
the  probate  court.  The  finding  of  this  court  must,  therefore,  be  against  the 
plea  of  defendant. 

McLEMORE  v.  LOUISIANA  STATE  BANK. 
(1  Otto,  37-29.     1875.) 

Error  to  U.  S,  Circuit  Court,  District  of  Louisiana. 

Opinion  by  Mr.  Justice  Davis. 

Statement  of  Facts. —  It  is  unnecessary  to  consider  whether  in  all  respects^ 
the  charge  of  the  circuit  court  to  the  jury  was  correct,  because  the  record 
shows  the  case  of  the  plaintiff  to  be  so  fatally  defective  that  the  judgment 
below  would  not  be  reversed  for  instructions,  however  erroneous.  Brobst  v^ 
Brock,  10  Wall.  519;  Decatur  Bank  v.  St.  Louis  Bank,  21  id.  301.  The  case 
is  this:  The  plaintiff  was  the  owner  of  certain  promissory  notes  and  accept- 
ances, in  possession  of  the  commercial  firm  in  Xew  Orleans  of  which  he  was  & 
member,  which  were  pledged  by  the  firm,  in  1861  and  1862,  to  the  bank,  as  se- 
curitv  for  the  payment  of  their  promissory  notes  discounted  by  the  bank. 
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These  notes  were  not  met  at  maturity,  and,  with  the  collaterals  pledged  for 
their  payment,  remained  in  possession  of  the  bank  until  June  11,  1863,  when 
it  was  put  in  liquidation  by.  order  of  Major-General  Banks,  and  its  effects 
transferred  to  military  commissioners  appointed  to  close  it  up.  Its  officers, 
while  submitting  to  this  order  because  they  had  no  power  to  resist  it,  deemed 
it  unjust  and  oppressive,  and  entered  a  protest  against  it  on  their  minutes. 
During  the  administration  of  these  commissioners,  the  pledged  paper  was  sold 
for  less  than  its  face.  In  January,  1866,  the  military  liquidation  ceased  by 
order  of  Major-General  Canby,  and  the  effects  of  the  bank  which  were  unad- 
ministered  were  restored  to  it.  The  plaintiff,  on  the  ground  that  the  securities 
were  parted  with  illegally,  seeks  to  make  the  bank  responsible  for  the  proceed- 
ings of  the  commissioners ;  but  this  he  cannot  do.  Certainly  no  act  was  done, 
or  omitted  to  be  done,  by  it,  inconsistent  with  its  duty;  for  it  was  only  bound 
to  take  that  care  of  the  pledge  which  a  careful  man  bestows  on  his  own 
property. 

§  63.  Bank  not  liable  where  it  is  put  in  process  of  liquidation  hy  a  military 
officer^  and  securities  are  taken  and  sold  for  less  than  their  valtie. 

It  is  true,  it  was  the  duty  of  the  bank  to  return  the  pledge,  or  show  a  good  rea- 
son why  it  could  not  be  returned.  This  it  has  done  by  proof,  that  without  any 
fault  on  its  part,  and  against  its  protest,  the  pledge  was  taken  from  it  by  superior 
force.  Where  this  is  the  case,  the  common  as  well  as  the  civil  law  holds  that  the 
duty  of  the  pledgee  is  discharged.  2  Kent,  579;  Story  on  Bailments,  sec.  339; 
Commercial  Bank  v.  Martin,  1  Annual,  344.  That  the  proceedings  of  GQueral 
Banks  and  the  liquidators  appointed  by  him  constituted  "superior  force," 
which  no  prudent  administrator  of  the  affairs  of  a  corporation  could  either  re- 
sist or  prevent,  is  too  plain  for  controversy.  It  was  in  the  midst  of  war  that 
the  order  was  m^de,  and  with  an  array  at  hand  to  enforce  it.  There  was 
nothing  left  but  submission  under  protest.  Any  other  course  of  action,  under 
the  circumstances,  instead  of  benefiting,  would  have  injured,  every  one  who 
had  dealings  with  the  bank.  It  has  turned  out  that  the  plaintiff  has  suffered 
injury,  but  not  through  the  fault  of  the  officers  of  the  bank;  for  they  retained 
the  notes  and  bills  long  after  the  paper -for  which  they  were  given  as  security 
had  matured,  and  until  they  were  dispossessed  of  them  by  military  force. 
Under  such  circumstances,  they  have  discharged  every  duty  which  they  owed 
to  the  plaintiff;  and,  if  loss  has  been  occasioned  in  consequence  of  the  order 
in  question,  the  bank  is  not  responsible  for  it. 

The  judgment  is  affirmed. 

TALTY  V.  FREEDMAN'S  SAVINGS  AND  TRUST  COMPANY 
(3  Otto,  3^1-326.     1876.) 

Erbob  to  the  Supreme  Court  of  the  District  of  Columbia. 

Opinion  by  Mb.  Justice  Swayne. 

Statement  of  Facts. —  This  was  an  action  of  replevin,  prosecuted  by  the 
plaintiff  in  error.  The  judgment  was  against  him..  The  bill  of  exceptions 
discloses  all  the  evidence  given  by  both  parties.  The  facts  lie  within  a  narrow 
compass,  and,  except  as  to  one  point,  which  in  our  view  is  of  no  consequence 
in  this  case,  there  is  no  disagreement  between  them. 

Talty  had  a  claim  against  the  city  of  Washington  for  work  and  materials, 
amounting  to  $6,096.75.  He  submitted  it  to  the  proper  authority,  and  received 
the  usual  voucher.     On  the  4th  of  January,  1872,  the  claim  was  approved  by 
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the  commissioners  of  audit,  and  a  certificate  to  that  effect  was  given  to  him^ 
On  the  6th  of  that  month  he  employed  Eendig,  a  broker,  to  negotiate  a  loan 
for  him.     With  that  view  he  placed  in  EendigX hands  his  own  note  for  $3,000, 
having  sixty  days  to  run,  with  interest  at  the  rate  of  ten  per  cent,  per  annum, 
payable  to  his  own  order,  and  indorsed  by  him  in  blank.     He  also  placed  in  the 
hands  of  Kendig,  to  be  used  as  collateral,  his  claim  against  the  city,  indorsed 
in  blank  also.    The  same  day  Kendig  negotiated  the  loan  and  paid  Talty  the 
amount  of  the  note,  less  the  discount.    Kendig  sold  the  claim  against  the  city 
to  the  defendant  for  ninety-six  cents  on  the  dollar.     The  money  was  paid  to- 
hira.     The  purchase  was  made  in  good  faith,  and  without  notice  of  any  right 
or  claim  on  the  part  of  Talty.    With  the  proceeds  of  this  sale  Kendig  took  up- 
the  note.    A  few  days  before  its  maturity  Talty  called  on  Kendig  and  offered  to 
pay  the  note,  and  demanded  back  the  collateral.     Kendig  declined  to  accede 
to  the  proposition.     He  insisted  that  the  understanding  between  him  and  Talty 
was  that  he  was  to  receive  no  commission  for  negotiating  the  loan,  but  that  he 
was  to  have  instead  the  right  to  sell  or  take  the  claim  against  the  city,  if  he 
chose  to  do  so,  at  ninety  cents  ol  the  dollar.     He  offered  to  pay  Talty  for  the 
claim,  making  the  computation  at  that  rate,  and  deducting  the  amount  of  the 
note.     This  Talty  refused,  and  insisted  that  Kendig  had  no  authority  with  re- 
spect to  the  claim  but  to  sell,  in  the  event  of  default  in  the  payment  of  the 
note  at  maturity.    Each  party  testified  accordingly.    Subsequently,  and  after 
the  maturity  of  the  note,  Talty  demanded  from  the  defendant  in  error  the 
vouchers  relating  to  the  claim.     The  defendant  refused  to  give  them  up,  and 
this  suit  was  thereupon  instituted.     The  marshal  took  them  under  the  writ  of 
replevin,  and  delivered  them  to  the  plaintiff.     No  tender  was  made  by  Talty  ta 
the  defendant  in  error,  nor  to  Kendig,  and  nothing  was  said  by  him  uiK)n  the 
subject  of  paying  his  note  to  either,  except  the  offer  to  Jiendig,  as  before 
stated.    After  receiving  back  the  collateral,  Talty  was  paid  tlje  full  amount  of 
it  by  the  commissioners  of  the  sinking  fund  of  the  city.     The  only  dispute 
between  the  parties  as  to  the  facts  was  that  in  relation  to  the  authority  of 
Kendig  touching  the  claim.     Upon  this  state  of  the  evidence  the  court  in- 
structed the  jury  to  find  for  the  defendant,  and  to  assess  the  damages  at  the 
value  of  the  claim.     This  was  done,  and  judgment  was  entered  upon  the  ver- 
dict.    The  instruction  was  excepted  to. 

§  64.  Wlhere  the  pledge  u  sold  to  a  bona  fide  purchaser^  it  cannot  he  replevied 
without  tendering  the  amount  due.     {See  §  58.) 

Before  entering  upon  the  examination  of  the  merits  of  the  controversy,  it 
may  be  well  to  consider  for  a  moment  the  situation  of  the  several  parties. 
Talty  has  received  and  holds  the  proceeds  of  his  note  and  the  full  amount  of 
the  collateral.  Kendig  holds  the  note  and  the  amount  of  the  collateral,  less 
four  per  cent.  The  defendant  in  error,  the  bona  fide  purchaser  of  the  claim, 
is  out  of  pocket  the  amount  paid  for  it  to  Kendig,  and  has  the  burden  of  this 
litigation  and  the  security  afforded  by  the  replevin  bond  of  Talty.  The  ques- 
tion to  be  determined  is,  whether  a  tender  to  the  defendant  in  error  by  Talty 
of  the  amount  due  on  his  note  before  bringing  this  suit  was  indispensable  to 
entitle  him  to  recover.  • 

§  66,  Authorities  reviewed  on  the  authority  of  the  pledgee  to  pled-ge  or  aeU, 

Kendig  was  not  a  factor  with  a  mere  lien.  He  was  a  pledgee.  The  coUat-- 
eral  was  placed  in  his  hands  to  secure  the  payment  of  the  note.  It  was  ad- 
mitted by  Talty  that  Kendig  was  authorized  to  sell  it  if  the  note  were  not  paid 
at  maturity.     Kendig  had  a  special  property  in  the  collateral.    He  was  a 
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pawnee  for  the  purposes  of  the  pledge.  Judge  Story  says  (Bailm.  sees.  324- 
327),  "  The  pawnee  may  by  the  common  law  deliver  over  the  pawn  to  a  stranger 
for  safe  custody  without  consideration;  or  he  may  sell  or  assign  all  his  interest 
in  the  pawn;  or  he  may  convey  the  same  interest  conditionally,  by  way  of 
pawn,  to  another  person,  without  in  either  case  destroying  or  invalidating  his 
security.  But  if  the  pawnee  should  undertake  to  pledge  the  property  (not 
being  negotiable  securities)  for  a  debt  beyond  his  own,  or  to  make  a  transfer 
thereof  as  if  he  were  the  actual  owner,  it  is  clear  that  in  such  case  he  would  be 
guilty  of  a  breach  of  trust,  and  his  creditor  would  acquire  no  title  beyond  that 
held  by  the  pawnee."  "Whatever  doubt  may  be  indulged  in,  in  the  case  of  a 
mere  factor,  it  has  been  decided,  in  the  case  of  a  strict  pledge,  that,  if  the 
pledgee  transfers  the  same  to  his  own  creditor,  the  latter  may  hold  the  pledge 
until  the  debt  of  the  original  owner  is  discharged." 

Numerous  authorities  are  cited  in  support  of  these  propositions.  The  sub- 
ject as  to  the  point  last  mentioned  was  learnedly  examined  in  Jarvis'  Adm'r  v. 
Eodgers,  16  Mass.  389.  That  was  the  case  of  a  re-pledge  by  the  first  pledgee- 
The  ruie  of  the  text  as  to  the  rights  of  the  sub-pledgee  was  distinctly  affirmed. 
The  case  of  Lewis  v.  Mott,  36  N.^Y.  395,  was  in  some  of  its  leading  points, 
strikingly  like  the  case  before  us.  There,  Brown  had  placed  certain  collaterals- 
in  the  hands  of  Howe  to  secure  the  payment  of  two  promissory  notes  of  Brown 
held  by  Howe;  Howe  sold  thenot^  and  collaterals  to  Varnum;  Brown  offered 
to  pay  Varnum  the  amount  of  the  notes,  and  demanded  the  collaterals;  Var- 
num refused  to  give  them  up,  and  Brown  sued  for  them.  The  court  said,  "It 
must  be  conceded  that  Varnum,  by  the  purchase  of  those  securities  from 
Howe,  acquired  the  lien  and  interest  of  Howe,  whatever  that  may  have  been ;  and 
the  plaintiflTs  assignee,  to  have  entitled  himself  to  a  redelivery  of  these  securi- 
ties, must  have  tendered  the  amount  of  the  lien.  There  was  simply  an  offer 
to  pay  Varnum  the  amount  due  upon  these  notes.  It  was  unattended  with  any 
tender  of  the  amounc  due,  and  was  insufficient  to  extinguish  the  lien  and  thus 
entitle  Brown  to  the  return  of  the  notes.  .  .  .  The  offer  to  pay  is  not  the 
equivalent  for  an  actual  tender.  Bateman  v.  Pool,  15  Wend.  637;  Strong  ^» 
Black,  46  Birb.  222;  Edmonson  v.  McLeod,  16  N.  Y.  543."  '  See  also  Baldwin 
V.  Ely,  9  How.  580;  Merchants'  Bank  v.  The  State  Bank,  10  Wall.  604.  The 
English  law  is  the  same.  In  Donald  v.  Suckling,  Law  Rep.  1  Q,  B.  585,  the 
case  was  this :  A.  deposited  debentures  with  B.  as  security  for  the  payment  of 
a  bill  indorsed  by  A.  and  discounted  by  B.  It  was  agreed,  that,  if  the  bill  was 
not  paid  when  due,  B.  might  sell  or  otherwise  dispone  of  the  debentures.  Before 
the  maturity  of  the  bill,  B.  deposited  the  debentures  with  C,  to  be  held  as 
security  for  a  loan  by  him  to  B.  larger  than  the  amount  of  the  bill.  The  bill 
was  dishonored ;  and,  while  it  was  unpaid,  A.  sued  0.  in  detinue  for  the  deben- 
tures. It  was  held  that  A.  could  not  maintain  the  suit  without  having  paid  or 
tendered  to  C.  the  amount  of  the  bill.  The  case  was  elaborately  considered 
by  the  court.  See  also  Moore  v.  Conham,  Owen,  123;  Ratcliflfe  v.  Davis,  Yelv. 
178;  Johnson  v.  Gumming,  Scott's  C.  B,  N.  S.  331.  A  tender  to  the  second 
pledgee  of  the  amount  due  from  the  first  pledgor  to  the  first  pledgee  extin- 
guishes ipso  facto  the  title  of  the  second  pledgee ;  but  that  there  can  be  no  re- 
covery against  him  without  tender  of  payment  is  equally  well  settled.  Donald 
V,  Suckling,  supra;  Jarvis'  Adm'r  v.  Kodgers,  supra;  S.  0.  13  Mass.  106. 

But  it  is  suggested  that  the  note  was  in  the  hands  of  Kendig,  and  that  Talty 
could  not,  therefore,  safely  pay  the  amount  due  upon  it  to  the  holder  of  the 
collateral.    The  like  fact  existed  in  Donald  v.  Suckling.    It  is  not  adverted  to 
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in  the  arguments  of  counsel,  nor  in  the  opinions  of  the  judges  in  that  case.  It 
could  not,  therefore,  have  been  regarded  by  either  as  of  any  significance.  The 
answer  here  to  the  objection  is  obvious.  The  note,  a  few  days  before  its  ma- 
turity, was  in  the  hands  of  Kendig.  There  being  no  proof  to  the  contrary,  it 
is  to  be  presumed  to  have  remained  there.  This  suit  was  commenced  after  it 
matured.  Talty  might  then  have  paid  the  amount  due  upon  it  to  the  defend- 
ant in  error,  and  could  thereupon  have  defended  successfully  in  a  suit  on  the 
note,  whether  brought  by  Kendig  or  any  indorsee  taking  it  after  due.  He 
might  also,  after  making  the  tender,  have  filed  his  bill  in  equity,  making  Ken- 
dig and  the  savings  bank  defendants,  and  thus  have  settled  the  rights  of  all  the 
parties  in  that  litigation.  Having  sued  at  law  without  making  the  tender,  it  is 
clear  he  was  not  entitled  to  recover. 

The  instruction  given  by  the  court  to  the  jury  was,  therefore,  correct.  The 
proceeding  and  judgment  were  acqording  to  the  local  law  regulating  the  action 
of  replevin  in  the  District  of  Columbia.  In  the  discussion  here  our  attention 
was  called  only  to  the  question  of  tender;  nothing  was  said  as  to  the  rule  of 
damages  laid  down  by  the  court  below. 

There  is  another  question  arising  upon  tlje  record,  and  that  is,  whether  the 
defendant  in  error,  being  a  bona  fide  purchaser,  did  not,  under  the  circum- 
stances, acquire  the  absolute  ownership  of  the  claim.  Story  on  Agency, 
sea  127;  Addis?;.  Baker,  1  Anst.  222;  McNiel  v.  The  Tenth  National  Bank, 
46  N.  T.  325;  Fatman  v.  Lobach,  1  Duer,  624;  Weirick  v.  The  Mahoning 
County  Bank,  16  O.  St.,  297;  Fullerton  v.  *turges3,  4  Ohio  St.  529.  But  as  the 
point 'has  not  been  argued,  we  express  no  opinion  upon  the  subject. 

JvdgnierU  affirmed. 

§56.  .Tmlicial  sale  —  Tender.— Where  a  vessel  was  pledged  to  secure  a  sum  of  money, 
and  was  attached  and  sold  by  a  creditor  of  the  bailor,  and  bought  by  the  bailee,  who  found  it 
necessary  to  make  certain  repairs,  held,  in  an  action,  of  trover,  that  it  was  necessary  for  the 
bailor  to  tender  the  cost  of  repairs,  and  all  necessary  sums  advanced  by  the  defendant,  as 
well  as  the  original  debt  and  interest.     Barker  v,  Parkenhom,  2  Wash.  144 

§57.  Past  ctmsiderHtion. —  Pledges  and  mortgages  are  exceptions  to  the  general  rule  that 
a  mere  past  consideration  will  not  support  a  contract,  and  a  pledge  made  upon  a  past  consid- 
eration, if  there  still  remains  a  subsisting  liability,  Is  made  on  a  sufficient  consideration. 
In  re  Wiley,  4  Biss.  173.    See  §  72. 

§  68.  Sale  of  pledge. —  Where  a  bank  holds  property,  such  as  coin  or  certificates,  in  pledge, 
it  has  a  special  property  which  may  be  sold  or  assigned,  and  the  assignee  will  become  invested 
with  all  the  legal  Tights  which  belonged  to  the  assignor.  Such  is  the  rule  of  the  common 
law,  and  it  has  subsisted  from  an  early  period.  Merchants*  Bank  v.  State  Bank,  10  WalL  643. 
Where  bonds  were  pledged  by  a  bank,  with  power  of  sale  on  giving  notice,  and  the  bank 
failed,  closed  its  place  of  business,  and  the  pledgee  sold  the  bonds,  at  their  market  value, 
without  notice,  it  was  held  that  the  performance  of  the  condition  precedent  to  the  sale  had 
become  impossible,  and  that  the  pledgee  was  not  liable  for  a  conversion.  City  Bank  v,  Bab- 
cock,  1  Holmes,  180.    See  §§  37,  54. 

§  59.  Extent  of  the  security.— Where  a  certificate  of  debt  bound  the  obligor  "for  the  pay- 
ment of  the  sum  therein  mentioned,  with  interest,"  a  pledge  of  stock  for  the  *'  redemption  of 
the  certificate  of  debt,"  became  security  for  the  interest  as  well  as  the  principal,  and  a  fore- 
closure was  authorized  on  default  in  the  payment  of  any  instalment  of  interest.  Swasey  v. 
North  Carolina  R.  Co.*  1  Hughes,  17.    See  §  81. 

§  60.  Title  of  pled;?ee. —  The  pledgee  of  a  negotiable  instrument  is  entitled  to  the  benefit 
of  his  security  on  the  bankruptcy  of  the  pledgor.  Jerome  v,  McCarter,  7  Otto,  734.  A 
pledgee  cannot  retain  a  pledge  to  secure  other  debts  or  to  use  for  other  objects  than  those  for 
which  it  was  given.  This  principle  applies  in  cases  in  which  the  United  States  are  parties  as 
in  cases  between  individuals.     Bough  ton  v.  United  States,*  12  Ct.  of  CI.  337. 

§  61.  The  pledgee  is  not  bound  to  return  the  pledge  until  his  debt  has  been  paid;  and  this 
rule  holds  good  where  the  bailor  is  adjudged  a  bankrupt.  Yeatman  v.  Savings  Institution, 
6  Otto,  766.  Tliere  is  no  lien  at  common  law  upon  pledged  personal  property  beyond  the 
special  object  for  which  it  was  pledged,  except  (1st)  where  it  is  implied  from  the  usage  of 

48 


COLLATERAL  SECURITY.  [§§  62-67. 

trade;  (2d)  where  there  is  an  express  contract;  {3d)  from  the  manner  of  deahng  between  the 
parties;  (4th)  where  the  party  acts  as  a  factor.  But  where  a  corporation  has  by  its  charter 
a  lien  on  the  shares  of  its  stockholders  for  dues  from  such  stockholders,  and  a  stockholder 
deposits  shares  with  it  to  secure  a  debt,  the  company  has  a  lien  on  such  shares  for  other  debts 
due  from  such  stockholder.     In  re  Peebles,  2  Hughes,  397.    See  §§  81-83. 

§62.  Delivery  of  pledge. —  To  render  a  pledge  valid,  it  is  a  general  rule  that  the  thing 
pledged  must  be  delivered.  This  rule,  however,  is  subject  to  exception.  It  is  not  necessary 
that  the  possession  of  the  pledgee  should  be  actual.  Stocks,  and,  it  would  seem,  equitable 
interests,  though  incapable  of  actual  delivery,  may  be  pledged.  And  perhaps  it  may  be  safely 
asserted  that,  in  general,  when  from  the  circumstances  of  the  case  an  actual  delivery  is  im- 
possible, the  pledge  may  be  good  without  a  delivery.  So  where  a  note  was  in  the  hands  of  a 
third  party  at  the  time  it  was  pledged,  there  was  a  sufficient  delivery,  the  possession  of  such 
third  party  being  the  possession  of  the  pledgee.  In  re  Wiley,  4  Biss.  172.  And  where  notes 
deposited  as'a  pledge  are  returned  to  the  pledgor,  for  convenience  of  collection,  to  be  collected 
for  account  of  the  pledgee,  or  to  be  replaced  by  others,  such  transaction  does  not  affect  the 
title  of  the  pledgee.  Clarke  v.  Iselin,  21  Wall.  368;  Casey  v.  Societe  de  Credit  Mobilier,  2 
Woods,  77,    See  §§  33-35,  39,  43,  50. 

§  63.  Pledge  of  stock. —  To  constitute  a  pledge  of  stock  as  against  third  parties,  in  the 
absence  of  a  statutory  provision,  there  must  be  a  transfer  on  the  books  of  the  company,  or  a 
power  of  attorney  authorizing  a  transfer,  or  some  assignment  or  contract  in  writing  by  whicli 
the  holder  may  assert  title  and  compel  a  transfer  when  desired.  Merely  handing  over  the 
certificate  is  not  sufficient,  t  Where  it  was  agreed  to  pledge  certain  stock,  and  there  was  ho 
transfer  or  written  assignment,  the  stock  remaining  under  the  control  of  the  pledgor,  there  was 
no  valid  pledge  as  against  third  parties.  Nisbit  v.  Macon  Bank  &  Trust  Co.  12  Fed.  R  690. 
Stock  in  a  corporation  may  be  pledged  in  Louisiana,  and  the  pledgee  takes  it  subject  to  all 
the  liens  and  privileges  the  law  puts  upon  it.  New  Orleans  Banking  Association  v.  Wiltz,  10 
Fed.  R.  832. 

§  64.  Difference  between  a  pledge  and  a  mortgage. —  In  all  cases  where  personal  property 
is  given  as  a  security  for  a  debt  or  engagement,  accompanied  by  a  change  of  possession, 
either  actual  or  constructive,  the  transaction  better  comports  with  the  character  of  a  pledge 
than  a  mortgage;  and  where  the  transaction  imports  nothing  ihore  than  giving  a  security, 
without  a  sale  or  change  of  title  of  the  property,  the  law  favors  the  conclusion  that  it  was 
intended  as  a  pledge  and  not  a  mortgage.  So  where  plaintiff  made  advances  on  certain 
wheat  owned  by  defendant,  and  stored  in  certain  warehouses,  taking  the  warehouse  receipts 
as  security  for  the  advances,  the  receipts  stipulating  that  the  wheat  was  at  the  risk  of  the 
owner  in  case  of  flood:  Held,  that  the  transaction  amounted  to  a  pledge,  but  that  the  owner 
was  liable  for  loss  caused  by  a  flood.     Bank  of  British  Columbia  v,  Marshall,  11  Fed.  R,  19. 

III.  Collateral  Security". 

[See  Bills  and  Notes;  Debtor  and  Creditoii.] 

*    Summary — Sale  of  collaterals j  §  65.— Aofzce  of  dishonor  of  note,  §  66. —  Suit  on  original 

debt,  §  67. 

§  65.  Where  collaterals  are  deposited  with  a  bank,  with  full  power  to  sell,  and  after 
default  and  due  notice  the  bank  sells  to  its  directors,  for  more  than  the  market  value  of  the 
collaterals,  the  bailor,  especially  after  a  long  delay,  is  entitled  to  no  remedy  agaiiist  the  bank. 
Hay  ward  t?.  National  Bank,  g§  68,  69. 

§  66.  The  holder  of  a  note  as  collateral  is  not  bound  by  the  strict  rules  in  regard  to 
demand  and  notice.  If  through  his  negligence,  however,  the  amount  of  the  note  is  lost,  he 
is  liable  to  the  owner.    Westphal  v.  Ludlow,  §  70. 

§  67.  The  assignment  of  non-negotiable  instruments  as  collateral  security  does  not  sus- 
pend the  creditor's  right  to  sue  on  the  original  debt,  without  a  special  contract  to  that  effect. 
It  would  be  otherwise  in  case  of  negotiable  instruments  which  had  been  parted  with  by  the 
bailee.    Kenmiil  v.  Wilson.  §  71. 

[Notes.—  See  ^  72-74.] 

HAYWARD  V.  NATIONAL  BANK. 
(6  Otto,  611-619.     1877.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Massachusetts. 
Statement  of  Facts. —  Hayward  borrowed  money  from  a  bank,  depositing 
stocks  as  collateral  security,  with  full  discretion  as  to  the  manner  of  sale,  and 
VoL.ni-4  « 
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without  any  demand  or  notice  whatever.  Failing  to  pay,  and  continuing  in 
default  after  repeated  remonstrance,  the  bank  finally  sold  the  stocks,  which 
three  of  the  directors  agreed  to  take  at  a  full  price.  Haj'^ward  was  notified  of 
this  arrangement.  This  took  place  in  1868,  arid  in  1872  Hay  ward  filed  this 
bill  to  compel  the  bank  to  transfer  the  stock  to  him,  and  for  an  account,  etc. 
The  bill  was  dismissed. 

Opinion  by  Me.  Justice  Harlan.  This  bill  seems  to  have  been  prepared 
upon  the  supposition  that  the  bank  held  and  owned  the  nine  hundred  shares 
of  stock  in  the  -Calumet  and  Hecla  Mining  Company  at  the  commencement  of 
this  action.  It  is  evident,  however,  that  the  bank's  connection  with  the  stock 
ceased  September  8,  1868,  when  it  was  sold  to  three  of  the  bank  directors. 
After  that  date,  the  purchasers  claimed  and  controlled  the  stock  as  their  indi- 
vidual property,  paid  all  assessments  laid,  and  received  all  dividends  declared. 
The  evidence  shows  that  the  sale  to  them  was  absolute  and  unconditional;  and 
the  title  which  then  unquestionably  passed  to  them  has  ever  since  been  uni- 
formly recognized  by  the  bank  and  the  company.  If  the  appellant  is  entitled, 
upon  any  gi'ound  whatever,  to  a  transfer  of  the  stock,  such  relief  can  only  be 
given  in  a  suit  against  the  holders  of  it.  A  large  portion  of  the  very  elabo- 
rate argument  made  in  behalf  of  the  appellant  was  in  support  of  the  proposi- 
tion that  the  bank,  having  received  the  stock  in  pledge  to  secure  his  indebtedness 
to  it,  could  not,  consistently  with  settled  principles,  buy  from  itself,  and  conse- 
quently could  not  sell  to  its  directors.  If  these  principles  were  at  all  applicable 
to  this  case,  it  would  only  follow  that  the  bank,  by  violating  its  duty,  had 
become  liable  to  him  for  the  value  of  the  stock.  But  such  liability  is  not 
charged,  nor  is  such  relief  asked.  The  specific  relief  sought  is  a  decree  requir- 
ing the  bank  to  transfer  the  stock  to  him, —  a  thing  now  beyond  its  power  to 
do.  It  is  true  that  the  bill  contains  a  general  prayer  for  such  relief  as  may  be 
consistent  with  equity  and  good  conscience;  but  we  incline  to  the  opinion  that 
its  whole  frame  and  structure  are  inconsistent  with  a  right  in  this  suit  to  a 
decree  for  the  value  of  the  stock,  even  if  the  facts  justified  any  such  relief. 
1  Dan.  Ch.  Pr.  (3d  Am.  ed.)  382 ;  Chalmers  et  ux.  v.  Chambers,  6  Har.  &  J. 
(Md.)  29;  Hobson  v.  McArthur,  10  Pet.  182;  English  v.  Foxall,  2  id.  595; 
Thoraason  v.  Smithson,  7  Port.  (Ala.)  144;  Driver  v.  Fortner,  5  id.  9;  Strange 
V.  Watson,  11  Ala.  324. 

§  68.  Of  the  right  of  a  hanh  to  sell  coUateraU  to  its  directors. 
But,  waiving  the  consideration  last  mentioned,  we  discover  nothing  in  the  evi- 
dence which  would  entitle  Hay  ward  to  a  decree  against  the  bank  in  any  form 
of  proceeding.  The  bank  had  the  unquestionable  right  to  sell  the  stock  in  sat- 
isfaction of  his  indebtedness.  It  is  equally  clear,  that,  with  his  assent,  the  stock 
could  have  been  taken  by  the  bank  in  discharge  of  such  indebtedness,  or  sold 
to  any  of  its  directors.  Where  such  assent  is  clearly  shown,  and  the  sale  to 
them  was  unattended  by  circumstances  of  fraud,  unfairness,  or  imposition,  we 
perceive  no  sound  reason  why  it  should  not  be  upheld,  especially  after  an  un- 
reasonable and  unexplained  lapse  of  time,  without  objection  or  complaint  by 
him.  Prior  to  the  sale,  he  was  often  requested  by  the  bank  to  take  up  his 
notes,  and  meet  the  assessments  upon  the  stock.  He  failed  to  do  either,  and  the 
bank  was  compelled  to  provide  for  the  assessments.  The  indulgence  extended 
to  him  by  the  bank  was  characterized  by  the  utmost  liberality.  It  was  all  that 
he  could  have  expected  or  demanded.  When,  therefore,  he  was  informed  (as 
we  do  not  doubt  he  was)  of  the  settled  purpose  of  the  bank  to  sell  the  stock, 

and  of  the  proposition  of  the  three  directors  to  purchase  it,  it  was  his  duty,  if 
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he  disapproved  of  the  latter  arrangement,  to  give  expression,  in  some  form,  to 
that  disapproval.     So  far  from  expressing  disapproval,  the  weight  of  the  evi- 
dence is  that  he  gave  his  consent.    It  is  quite  certain  that  the  directors  made 
the  purchase  in  the  belief  that  he  had  been  advised  of  their  proposition,  and 
had  assented  to  its  acceptance  by  the  bank.     The  most  favorable  construction 
for  him  which  can  be  put  upon  the  evidence  is,  that  he  was  silent  when  notified 
of  the  proposition,  and  made  no  objection  to  its  acceptance.     His  silence,  how- 
ever, under  the  circumstances,  taken  in  connection  with  his  subsequent  conduct, 
should  be  held  as  conclusive  as  if  he  had  originally  assented,  in  express  terms, 
to  the  sale.     If  it  be  suggested  that,  after  having  been  informed  of  the  propo- 
sition of  the  directors,  sufficient  time  was  not  allowed  him  for  deliberation 
before  the  sale  was  made,  and  if  he  could  have  repudiated  it  for  that  reason, 
and  reclaimed  the  stock,  there  is  still  no  satisfactory  explanation  of  his  course 
after  he  learned  that  a  sale  had  actually  occurred.     He  was  promptly  advised 
of  it,  and  of  the  amount  realized  therefrom.     He  received,  at  the  same  time,  an 
itemized  account,  showing  the  amount  claimed  by  the  bank  upon  the  original 
loans,  as  well  as  for  interest  and  for  advances  to  meet  assessments.    That 
account,  it  is  true,  contained  no  statement,  in  terms,  of  the  sale,  nor  did  it  give 
the  names  of  the  purchasers.     But  he  admits,  in  his  cross-examination,  that  he 
was  informed  by  the  person  who  delivered  the  account  that  the  stock  had  been 
sold,  and  that  he  understood  the  credit  of  $39,257.16  to  denote  the  sum  realized 
from  such  sale.     There  was  no  other  mode,  as  he  well  knew,  by  which  he  could 
become  entitled  to  so  large  a  credit.     He  disputed  no  item  in  the  account,  ex- 
pressed no  disapproval  of  what  had  been  done,  and  made  no  complaint  to  the 
bank  of  its  action.    Although  he  was  well  acquainted  with  the  bank  officers, 
and  met  them  frequently  after  the  sale,  often  upon  terms  of  familiar  intercourse, 
he  made  no  inquiry  on  the  subject.     He  gave  no  intimation  either  of  dissatis- 
faction or  of  any  purpose  to  repudiate  the  sale  and  look  to  the  bank  for  the 
value  of  the  stock.     lie  says  that  he  felt  "  too  castaway  to  speak  to  anybody ; 
couldn't  help  himself,  nor  pay  the  loan ;  cared  very  little  about  any- 
thing."    If,  as  soon  as  he  was  notified  of  the  sale,  he  had  the  right  to  repudiate 
it,  and  compel  the  bank  to  recover  the  stock,  such  a  course  would  have  profited 
him  nothing,  since  the  three  directors  paid  more  for  the  stock  than  it  was  then 
worth ;  and  the  bank,  under  its  express  authority  to  sell,  could  have  put  it  at  once 
upon  the  market.   It  was  this  consideration  which  perhaps  induced  him  to  remain  - 
silent  and  inactive  for  more  than  three  years  and  a  half.    During  all  that  period 
he  neither  paid,  nor  offered  to  pay,  any  interest  to  the  bank,  although  his 
present  suit  rests  upon  the  basis  that  the  bank  had  an  unsettled  account  with 
him,  embracing  a  valid  subsisting  debt,  iipon  which,  he  now  concedes,  it  is  eur 
titled  to  interest;  and  he  permitted  the  bank  and  the  purchasing  directors  lo 
act  in  the  belief  that  he  was  content  with  their  action,  and  that  the  money 
realized  from  the  sale  had  been  properly  applied  to  the  payment  of  his  indebted- 
ness.    Although  all  the  time  conversant  with  the  market  value  of  such  stock, 
he  made  no  demand  upon  the  company  for  dividends  declared,  nor  did  he  pro- 
test against  the  payment  of  them  to  others.     Finally,  the  extraordinary  ad- 
vance in  the  market  price  of  the  stock  caused  him  to  break  the  silence  which 
he  had  so  long  and  so  persistently  maintained,  and,  in  March,  1872,  he  formally 
notified  the  bank  of  his  desire  and  purpose  to  redeem  the  stock,  although  he 
knew,  or  could  have  ascertained  upon  inquiry,  either  at  the  bank  or  at  the  office 
of  the  company  in  Boston,  that  the  bank  had  not  held  or  controlled  the  stock 
in  any  form,  directly  or  indirectly,  after  the  sale  in  September,  1868. 
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The  facts  present  insuperable  obstacles  to  any  decree  in  favor  of  the  appeU 
lant.  If  the  sale  made  by  the  bank  was  originally  impeachable  by  him,  the 
right  to  question  its  validity  was  lost  by  his  acquiescence.  He  was  in  a  condi- 
tion, immediately  after  the  sale,  to  enforce  such  rights  as  the  law  gave  him,  as 
he  was  fully  apprised  of  their  nature,  and  of  all  the  material  facts  of  the  case, 
lie  now  claims  that  the  sale  was  in  derogation  of  his  rights  and  injurious  to 
his  interests ;  and  yet  his  conduct  was  uniformly  inconsistent  with  any  purpose 
to  repudiate  the  sale  or  assert  ownership  of  the  stock.  His  course  was  contin- 
uously such  as  to  induce  a  reasonable  belief  of  his  fixed  determination  to  abide 
by  the  action  of  the  bank.  He  remained  silent  when  he  should  have  spoken. 
He  wiU  not  be  heard  now,  when  he  should  be  silent.  He  must  be  held  to  have 
waived  and  abandoned  the  right,  if  any  he  had,  to  impeach  the  transaction  of 
September  8,  1868.  But  the  appellant  is  equally  concluded  by  the  lapse  of 
time,  during  which  that  transaction  has  been  allowed  to  stand,  without  any 
effort  upon  his  part  to  impeach  it.     It  must  now  be  regarded  as  unimpeachable. 

§  69.   Courts  of  equity  always  discountenance  laches  and  neglect. 

Courts  of  equity  often  treat  a  lapse  of  time,  less  than  that  prescribed  by  the 
statute  of  limitations,  as  a  presumptive  bar,  on  the  ground  "  of  discouraging 
stale  claims,  or  gross  laches,  or  unexplained  acquiescence  in  the  assertion  of  an 
adverse  right."  2  Story,  Eq.  Jur.  sec.  1520.  In  Smith  v.  Clay,  Amb.  645, 
Lord  Camden  said :  "  A  court  of  equity,  which  is  never  active  in  relief  against 
conscience  or  public  convenience,  has  always  refused  its  aid  to  stale  demands, 
when  the  party  has  slept  upon  his  right,  and  acquiesced  for  a  great  length  of 
time.  Nothing  can  call  forth  this  court  into  activity  but  conscience,  good  faith, 
and  reasonable  diligence.  When  these  are  wanting,  the  court  is  passive,  and 
does  nothing.  Laches  and  neglect  are  always  discountenanced."  These  doc- 
trines have  received  the  approval  of  this  court  in  numerous  cases.  Twin  Lick 
Oil  Co.  V.  Marbury,  91  U.  S.  587;  Badger  v.  Badger,  2  Wall.  87;  Marsh  v. 
Whitmore,  21  id.  178;  Ilarwood  v.  Railroad  Company,  17  id.  79.  In  the  last- 
named  case,  this  court  said,  that,  without  reference  to  any  statute  of  limita- 
tion, equity  has  adopted  the  principle  that  the  delay  which  will  defeat  a 
recovery  must  depend  upon  the  particular  circumstances  of  each  case.  The 
question  of  acquiescence  or  delay  may  often  be  controlled  by  the  nature  of  the 
property  which  is  the  subject  of  litigation.  "  A  delay  which  might  have  been 
of  no  consequence  in  an  ordinary  case,  may  be  amply  sufficient  to  bar  relief 
when  the  property  is  of  a  speculative  character,  or  is  subject  to  contingencies, 
or  where  the  rights  and  liabilities  of  others  have  been  in  the  mean  time  varied. 
If  the  property  is  of  a  speculative  or  precarious  nature,  it  is  the  duty  of  a  man 
complaining  of  fraud  to  put  forward  his  complaint  at  the  earliest  possible  time. 
He  cannot  be  allowed  to  remain  passive,  prepared  to  affirm  the  transaction  if 
the  concern  should  prosper,  or  to  repudiate  it  if  that  should  prove  to  his  advan- 
tage." Kerr,  Mistake  and  Fraud  (Bump's  ed.),  pp.  302,  306;  Twin  Lick  Oil  Co. 
V.  Marbury,  supra. 

If  Hay  ward  was  defrauded  of  his  stock, —  if  the  title  did  not  pass  from  him 
or  the  bank  because  of  the  peculiar  relations  which  the  purchasers  held  to  him 
and  the  property ;  if  he  had  the  right  originally  upon  any  ground  to  repudiate 
the  sale  and  reclaim  the  stock, —  it  was  incumbent  upon  him,  by  every  consid- 
eration of  fairness,  to  act  with  diligence,  and  before  any  material  change  in  the 
circumstances  and  in  the  value  of  the  stock  had  intervened.  No  sufficient  rea- 
son is  given  for  the  delay  in  suing.  His  poverty  or  pecuniary  embarrassment 
was  not  a  sufficient  excuse  for  postponing  the  assertion  of  his  rights.    He  must 
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be  deemed  to  have  made  a  final  election  not  to  diisturb  the  sale  of  1868;  and  a 
court  of  equity  should  not  permit  him,  under  the  circumstances,  to  recall  that 
election.  Upon  the  grounds,  then,  both  of  acquiescence  and  lapse  of  time,  he 
should  be  held  to  have  forfeited  all  right  to  relief  in  a  court  of  equity. 

For  the  reasons  given,  and  without  discussing  other  questions  of  minor  im- 
portance, the  decree  should  be  affirmed;  and  it  is  so  ordered. 

WESTPHAL  V.  LUDLOW. 
(Circuit  Court  for  Minnesota;  2  McCrary,  505-508.    1881.) 

Statement  of  Facts. —  The  defense  to  this  suit  was  the  alleged  negligence 
of  the  i^laintiff  in  failing  to  collect  a  note  which  defendant  had  placed  in  his 
hands  as  collateral  security. 

§  70.  Holder  of  note  as  coUateral  not  hound  hy  strict  rules  of  notice  of  dis- 
honor.    {See  §  73.)  *  '  . . 

Opinion  by  Nelson,  D.  J.  The  plaintiffs  are  not  held  to  the  strict  rules  in 
regard  to  the  presentment  at  maturity  of  the  note  taken  as  collateral  security, 
and  notice  of  non-payment  to  his  debtor.  The  note  was  not  received,  although 
indorsed  by  the  defendant,  upon  the  condition  that  they  would  use  such  dili- 
gence. It  does  not  represent  the  original  debt,  and  to  hold  the  defendant  it  is 
not  necessary  that  the  plaintiffs  should  regularly  proceed  to  have  the  note  pre- 
sented and  protested.  It  was  not  a  satisfaction  and  extinguishment  of  the 
original  debt,  and  a  failure  to  give  notice  of  non-payment  will  not  necessarily 
defeat  a  recovery.  If,  however,  by  the  neglect  and  laches  of  the  plamtiffs  the 
defendant  was  injured  and  the  amount  of  the  note  lost,  he  may  plead  such 
negligence  as  a  defense,  for  in  such  case  the  plaintiffs  would  be  bound,  as 
trustees  or  agents,  to  see  that  the  defendant  did  not  suffer  loss  on  their  ac- 
count. Was  the  note  lost  through  the  plaintiffs'  negligence?  Defendant  urges 
that  the  insolvency  of  the  maker  occurred  after  its  maturity,  and  if  he  had 
been  informed  of  its  non-payment  he  could  have  secured  himself.  The  evi- 
dence, as  interpreted  by  me,  does  not  prove  that  the  insolvency  of  the  maker 
occurred  after  the  note  matured. 

The  maker,  in  his  testimony,  says  his  financial  condition  at  the  maturity  of 
the  note  was  the  same  as  December  5th,  when  several  judgments  were  con- 
fessed by  him  in  favor  of  other  creditors,  and  there  is  no  evidence  to  the  con- 
trary. He  certainly  had  not  sufficient  property  to  pay  his  debts,  and  thus,  I 
think,  was  insolvent  at  the  maturity  of  the  note.  Judge  Washington,  in  Gal-  • 
lagher's  Ex'rs  v.  Eoberts,  2  Wash.  191,  says  Buller  lays  down  the  true  rule  in 
his  Nisi  Prius  (ed.  1806),  p.  182:  "If  a  note  is  indorsed  for  a  precedent  debt, 
and  a  receipt  was  given  as  for  so  much  money  when  the  note  shall  be  paid, 
and  the  creditor  neglects  to  apply  to  the  maker  in  time,  and  by  his  laches  the 
note  is  lost,  the  precedent  debt  is  extinguished ; "  but  if  it  is  kept  without  de- 
mand and  insolvency  takes  place,  the  creditor  who  receives  it  must  lose.  See 
also  2  How.  (IT.  S.)  45Y.  This  doctrine  determines  this  case.  The  note  taken 
as  collateral  security  matured  November  17,  1878.  The  defendant  knew  it 
was  unpaid  November  29th,  when  he  quieted  the  plaintiffs  by  writing  them 
that  Cole  would  pay  it  soon.  There  is  no  direct  evidence  of  a  demand 
made  for  payment  at  maturity,  and  if  it  is  conceded  that  he  was  not  applied 
to  in  time,  there  is  not  in  addition  laches  which  damaged  the  defendant.  Cole 
was  insolvent,  in  fact,  when  the  note  matured,  and  the  ordinary  mode  of  legal 
proceedings  would  not  save  the  debt.    There  is  no  evidence  to  show  that  a 
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writ  of  attachment  could  have  been  obtained,  and  even  the  defendant,  who 
lived  near  Cole,  says  that  he  was  not  aware  of  his  insolvency  at  that  time,  and 
doubted  it  as  late  as  December,  when  the  levies  were  made. 

Judgment  will  be  entered  for  the  plaintiffs  for  the  amount  claimed. 

KEMMIL  V.  WILSON. 
(Circuit  Ck)urt  for  Pennsylvania:  4  Washington,  808,  809.     1823.) 

Statement  of  Facts. —  Suit  on  a  promissory  note.  It  was  contended  by 
defendant  that  plaintiff  could  not  sue  on  the  note  until  he  had  used  all  neces- 
sary means  to  compel  payment  of  two  certain  recognizances  which  had  been 
assigned  to  him  as  collateral  security. 

§  71.  Collateral  security  does  not  bar  or  postjpone  a  suit  on  the  original 
contract.     {See  §  74.) 

Charge  by  Washington,  J.  These  recognizances  were  assigned  to  the  plaint- 
iff expressly  as  collateral  security,  and  consequently  they  cannot  be  considered 
as  payment,  or  satisfaction  of  the  original  debt,  or  as  operating  even  to  suspend 
the  plaintiff's  remedy  to  enforce  the  payment  of  it.  This  consequence  may  be 
produced,  we  admit,  by  a  special  contract  to  that  effect;  but  none  such  exists 
in  this  case.  The  plaintiff  is  not  bound  by  the  terms  of  the  assignment  to 
collect  the  amounts  of  the  recognizances,  much  less  to  pursue  legal  means  to 
enfoi'ce  payment  of  them.  They  are  to  be  collected  as  he  may  think  proper; 
and  when  collected  an  appropriation  of  the  money  is 'made.  If  the  plaintiff's 
right  to  sue  for  his  original  debt  is  suspended  at  all,  it  w^ould  be  difficult  to  say 
at  what  time,  or  upon  what  contingency,  the  suspension  could  be  removed. 
The  contract  points  out  none,  nor  has  the  defendant's  counsel  undertaken  to 
suggest  any.  If  the  evidence  of  debt  assigned  to  the  creditor  be  negotiable, 
and  has  been  parted  with  by  him,  he  cannot  recover  upon  the  original  debt, 
because  the  debtor  might,  in  such  a  case,  be  twice  charged.  But  that  is  very 
different  from  the  present  case.  These  recognizances  are  not  assignable,  so  as 
to  enable  the  assignee  to  sue  upon  them  in  his  own  name.  By  payment  of  the 
original  debt  due  to  the  plaintiff,  the  defendant  becomes  in  equity,  as  he  is  in 
law,  the  owner  of  these  recognizances,  and  entitled  to  collect  their  amount,  or 
to  enforce  payment  of  them.  If  the  plaintiff  has  received  any  part  of  their 
amount,  the  defendant,  upon  proving  the  same  (and  it  is  for  him  to  prove  it), 
would  be  entitled  in  this  suit  to  a  credit  pro  tanto.  But  no  evidence  of  this 
sort  has  been  offered.  The  plaintiff  is  therefore  entitled  to  a  verdict  for  his 
whole  demand. 

Verdict  accordingly. 

§  72.  Past  consideration. —  It  seems  now  to  be  agreed,  that  if  there  was  a  present  consid- 
eration at  the  time  of  tlie  transfer,  independent  of  the  previous  indebtedness,  a  party  acquir- 
ing a  negotiable  instrumeut  before  its  maturity  as  a  collj^teral  security  to  a  pre-existing  debt, 
without  knowledge  of  the  facts  which  impeach  the  title  as  between  the  antecedent  parties, 
thereby  becomes  a  holder  in  the  usual  course  of  business,  and  that  his  title  is  complete,  so 
that  it  will  be  unaffected  by  any  prior  equities  between  other  parties,  at  least  to  the  extent  of 
the  previous  debt  for  which  it  is  held  as  collateral.  Ooodman  v,  Simonds,  30  How.  371;  Rail- 
road Co.  V.  National  Bank,  12  Otto,  21;  Swift  v.  Tyson,  16  Pet.  1;  McCarty  v.  Boots,  21  How. 
482;  Lanning  v,  Lockett,  10  Fed.  R.  453.     See  §  57. 

§  73.  Demand  and  notice. —  Where  a  note  is  received,  the  proceeds  to  be  applied  in  dis- 
charge of  a  debt,  the  holder  must  use  due  diligence  as  to  demand  and  notice,  or  he  will  make 
the  note  his  own;  but  he  wiU  only  be  liable  to  the  party  injured  for  the  damages  actually  sus- 
tained. AUen  V,  King,  4  McL.  128;  Foote  v.  Brown,  2  McL.  369.  Where  a  note  is  deposited 
as  collateral  security,  and  for  collection,  it  falls  within  the  law  of  agency,  and  the  agent  is 
only  bound  to  use  due  diligence  to  collect  the  same;  it  does  not  fall  within  the  strict  rules  of 
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commercial  law  applicable  to  commercial  paper,  in  respect  to  demand  and  notice.    Lawrence 
V.  McCalmot,  2  How.  426.    See  §§  70,  8a. 

§  74.  Remedy  on  original  debt.— It  is  a  settled  principle  of  equity  that  a  creditor  holding 
collaterals  is  not  boimd  to  apply  them  before  enforcing  his  dii'ect  remedies  against  the  debtor. 
Lewis  V.  United  States,  2  Otto,  628.    See  §  71. 


IV.  Miscellaneous. 

[Under  this  head  wDl  be  found  a  variety  of  cases  properly  belonging  to  the  subject  of  BaUment,  but  not  capable 
of  a  more  accurate  dassiflcation.] 

§  75.  Bailment. — Where  property  is  delivered  to  a  party  for  his  own  use  and  consumption, 
and  it  is  understood  that  the  identical  property  is  not  to  be  returned,  either  in  its  original  or 
altered  shape,  but  that  property  of  the  same  kind  will  be  returned,  or  the  property  paid  for, 
as  in  the  case  of  storage  of  grain  in  a  warehouse,  the  transaction  is  a  sale  and  not  a  bailment. 
RahUly  v.  Wilson,  8  Dill.  420.    See  §  la 

§  76.  Where  T.  agreed  to  run  W.'s  boat  for  a  certain  period,  and  by  the  terms  of  the  agree- 
ment the  earnings  of  the  boat  were  to  be  applied  to  the  payment  of  expenses,  insurance,  and 
a  certain  sum  to  W.,  the  remainder  to  be  divided,  it  was  held  that  until  the  first  three  items 
were  paid  T.  was  only  a  bailee  or  agent,  after  which  T.  and  W.  became  partners.  Ward  v. 
Thompson,  Newb.  95. 

§  77.  Man iif act u E'er. — A.  delivered  wool  and  yam  to  B.  to  be  manufactured  into  cloth 
under  a  specific  agreement,  the  wool,  yarn  and  cloth  to  be  continuously  the  property  of  A. 
After  commencing  the  work  the  goods  all  passed  into  the  hands  of  C,  B.'s  assignee  in  bank- 
ruptcy, in  the  sliape  of  dyed  wool,  mixed  with  shoddy,  and  woolen  yarns  in  the  various 
stages  of  manufacture  into  cloth.  Tlie  assignee  finished  the  manufacture,  prior  to  which  A. 
made  a  demand  for  the  goods,  offering  to  pay  charges.  Held,  in  an  action  of  trover  by  A., 
that  an  offer  to  pay  charges  was  sufficient,  without  a  tender  of  a  specific  amount,  and  that 
A.  was  entitled  to  recover  the  proceeds  of  the  goods,  less  expenses  and  charges.  Aborn  v. 
Mason,  14  Blatch.  405.   See  §  IB. 

§  78.  Contract  to  pack  iiork. —  Where  a  party  undertakes  to  pack  pork  for  another,  and 
his  skill  and  experience  in  that  business  are  relied  upon,  he  is  bound  to  due  diligence.  If  a 
part  of  the  pork  proves  unsound,  the  measure  of  damages  is  the  difference  between  the  price 
at  which  it  sold  and  the  price  of  sound  pork.    Forman  v,  l^Iiller,  5  McL.  218. 

§  79.  Consignee. —  Where  a  party  accepts  a  consignment  of  goods,  with  the  accompanying 
bill  of  lading,  and  a  draft  drawn  against  the  goods,  with  instructions  to  deliver  the  goods 
when  the  draft  is  paid,  the  transaction  is  a  bailment,  and  the  title  of  the  owner  is  not  trans- 
ferred. Dows  V.  Nat.  £xch.  Bank,  1  ,Otto,  618.  Where  a  party  accepts  goods  under  instruc- 
tions not  to  deliver  them  to  the  purchaser  without  payment  or  security,  if  he  delivers  them 
contrary  to  the  instructions  he  is  liable.  No  man  can  compel  another  to  render  him  acts  of 
friendsMp  or  services  of  any  kind,  whether  gratuitously  or  with  a  view  to  a  remuneration; 
but  if  the  person  applied  to  consents  to  render  the  service,  and  undertakes  the  business,  he  is 
bound  to  act  in  conformity  to  the  terms  on  which  the  request  was  made.  Walker  v.  Smith, 
1  Wash.  152. 

§  80.  Bills  and  notes. —  A  party  accepting  a  loan  of  a  note  must  use  due  diligence  to  collect 
it;  and  if  the  debt  is  lost  through  his  negligence,  he  is  liable  to  the  owner.  Higbie  v.  Hop- 
kins, 1  Wash.  230.  Where  a  bailee  of  a  note  voluntarily  delivered  the  same  to  an  attorney 
at  law  for  collection,  it  was  held  that  he  parted  with  all  interest  in  the  note,  and  could  not 
maintain  a  suit  against  the  attorney  for  negligence  in  failing  to  collect  the  note,  ete.  Sevier 
V.  Holliday,  Hemp.  160.  Where  a  party  holds  a  bill  as  collateral,  and  refuses  to  return  it  or 
to  make  any  effort  to  collect  it,  he  is  liable  for  the  loss  that  may  happen  from  such  negli- 
gence.   Childs  V.  Corp.  1  Paine,  285.    See  §  73. 

§  81.  Bankruptcy  —  Creditor's  lien. —  Where  the  pledgor  of  stock  becomes  bankrupt,  the 
pledgee  may  seU,  and  pay  the  surplus  into  court,  without  obtaining  leave  of  court.  In  re 
Grinnell,*  9  N.  B.  R.  137.  Where  a  note  is  assigned  as  security,  and  the  creditor  obtains  judg- 
ment upon  it,  his  right  to  resort  to  the  security  is  not  defeated  by  judgment  against  the 
debtor,  and  a  scire  facias  against  the  bail  and  discharge  on  a  ca.  sa.  Hartshorn  v,  Mclver, 
1  Or.  C.  C.  421.    See  §§  60,  61. 

§  82.  Where  a  creditor  is  in  a  privileged  relation,  which  thus  gives  him  a  general  lien,  and 
the  debtor,  on  receiving  an  advance  or  other  accommodation  from  such  creditor,  deposits 
with  him  a  particular  security,  specially  intended  or  appropriated,  or  even  pledged  to  meet 
such  advance,  or  to  cover  such  accommodation,  the  security  is  subject  not  only  to  a  particu* 
lar  lien  for  the  advance  or  liabilitv,  but  also  to  the  creditor's  general  lien.    This  general  lien 
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is  a  right  of  retention,  which  attaches  at  once,  and  becomes  ultimately  available  for  his  ben- 
efit, if  there  is  a  surplus  of  the  value  of  the  particular  security,  and  such  surplus  is  needed 
in  order  to  cover  any  deficiencies.    Sparhawk  r.  Drexel,*  12  N.  B.  R.  459. 

§  83.  Ou  the  bankruptcy  of  a  firm,  a  creditor  who  holds  property  of  one  member  as  secu- 
rity for  a  firm  debt,  may,  and  must,  at  the  request  of  the  separate  creditors,  prove  his  whole 
debt,  without  deduction,  against  the  joint  assets;  but  the  deficiency,  after  disposing  of  the 
security,  must  be  proved  against  the  separate  assets  of  the  pledgor.  In  re  May,*  17  N.  B.  R. 
192.    See  §§60,  61. 

§  84.  Charter-party. —  Where  the  whole  capacity  of  a  ship  is  let  by  charter-party,  the 
owner  is  not  a  common  carrier,  but  a  bailee  to  traniqx>rt  for  hire,  and  as  such  he  is  bound  to 
the  use  of  ordinary  skill  and  care.    Lamb  v.  Parkman,  1  Spr.  353. 

§  86.  Where  a  vessel  was  hired  by  government  officers  on  behalf  of  the  government,  but 
the  contract  was  void  because  not  reduced  to  writing  as  required  by  law,  it  was  held  that  the 
owner  was  entitled  to  recover  a  quantum  meruit  for  the  services  of  the  vessel,  but  the  im- 
plied contract  being  simply  one  of  bailment  for  hire,  he  could  not  recover  for  the  loss  of  his 
vessel  without  proving  negligence;  that  a  bailee  for  hire  is  only  responsible  for  ordinary  dili- 
gence, and  liable  for  ordinary  negligence  in  the  care  of  the  property  bailed.  Clark  v.  United 
States,  5  Otto,  539.    See  §§  27,  81. 

§  86.  Pledge  by  bailee. — Where  a  party  with  whom  goods  are  deposited  for  safe  keeping 
pledges  them,  with  intent  to  convert  the  proceeds  to  his  own  use,  the  pledgee  obtains  no  title 
as  against  the  owner.  Goottlieb  v.  Hartman,*  8  Col.  Ty.  58.  In  Louisiana  a  factor  cannot 
pledge  the  property  of  his  principal  for  his  own  debts.  Insurance  Co.  t;.  Kiger,  18  Otto,  855. 
And  this  seems  to  be  the  general  doctrine.  Evans  v.  Potter,  2  Gall.  18;  Van  Amringe  v. 
Peabody,  1  Mason,  440;  Warner  v.  Martin,  11  How.  209.  See  §20.  See,  also,  Agency,  where 
the  cases  will  be  found  in  full. 

S  87.  Hire  of  slaves. —  Slaves  were  hired  by  a  master  and  part  owner  of  a  vessel  as  mari« 
ners,  at  the  usual  wages,  and  escaped  in  a  foreign  port.  The  plaintiff  contended  that  the 
master  had  violated  his  instructions  in  going  to  the  port  at  which  the  slaves  escaped,  but  it 
was  held  that  the  port  was  one  of  the  contingent  termini  of  the  voyage,  and  therefore  within 
the  hazards  to  which  the  plaintiff  knew  his  property  might  be  exposed.  Beverly  v.  Brooke, 
2  Wheat.  100. 

§  88.  A  slave  was  hired  for  a  year,  and  within  ten  days  after  the  hiring  was  arrested  for 
theft  and  imprisoned  for  the  remainder  of  the  year.  Hddy  that  the  loss  fell  upon  the  hirer. 
Scott  V.  Bartleman,  2  Cr.  C.  C.  318. 

§  89.  Banks. —  If  a  bank  is  accustomed  to  receive  a  certain  class  of  deposits.  an4  this  is 
known  to  and  acquiesced  in  by  its  officers,  and  the  property  deposited  is  lost  by  the  gross 
carelessness  of  the  bailee,  a  liability  ensues  in  like  manner  as  if  the  deposit  had  been  author- 
ized by  the  terms  of  its  charter.  This  doctrine  applies  to  national  banks,  and  they  will  not 
be  permitted  to  plead  vltra  vires.  Gross  negligence  on  the  part  of  a  gratuitous  bailee,  though 
not  a  fraud,  is  in  legal  effect  the  same  thing.  National  Bank  v,  Graham,  10  Otto,  702. 
Where  a  bank  collects  money  as  the  agent  of  another  bank,  and  places  it  with  its  own  funds, 
giving  credit  to  the  principal  for  the  amount,  the  money  becomes  the  property  of  the  collect- 
ing bank,  and  it  must  bear  the  loss  resulting  from  a  depreciation  in  the  value  of  the  money. 
Marine  Bank  v.  Fulton  Bank,  2  Wall.  252.  National  banks  may  take  a  pledge  of  bonds  and 
other  personal  chattels  as  security  for  money  loaned.  Pittsburg,  etc.  Car  Works  v.  State  Nat. 
Bank,*  2  Cent.  L.  J.  692;  8  Ch.  Leg.  News,  41.     See  §  19. 

§  90.  Officers.—  It  has  been  repeatedly  held  that  a  receiver  of  public  money  is  not  an  ordi- 
nary bailee  for  hire;  that  his  liability  is  determined  by  the  condition  of  his  bond.  It  is 
accordingly  held  that  he  is  liable  where  the  money  is  stolen  from  him.  United  States  r. 
Prescott,  8  How.  578;  United  States  v.  Morgan,  11  How.  154;  United  States  v,  Dashiel,  4  Wall. 
182.  Also  where  he  was  attacked  in  his  office,  and  the  money  taken  from  him  by  force. 
Boyden  v.  United  States,  18  Wall.  17.  Also  where  he  neglected  to  pay  the  money  over  at  the 
proper  time,  and  it  was  taken  from  him  by  agents  of  the  confederate  government.  Bevans 
V.  United  States,  13  Wall.  56;  Halliburton  v.  United  States,  13  Wall.  68.  But  in  United  States 
V.  Thomas,  15  Wall.  337,  it  was  held  that  a  receiver  of  pubUc  money  was  not  liable  where 
the  money  was  taken  from  him  by  agents  of  the  rebel  government,  without  any  fault  or 
negligence  on  his  part.  The  previous  cases  are  reviewed  in  this  case,  and  the  conclusion 
reached  that  the  officer  is  not  liable  at  all  events,  but  that  he  may  be  released  from  liability 
on  his  bond  by  overruling  necessity.  In  United  States  v.  Freeman,  1  Woodb.  &  M.  45,  money 
Was  advanced  to  Freeman,  an  officer  of  the  marine  corps,  to  be  used  in  the  Florida  war,  and 
deposited  by  him  in  bank,  and  lost  through  the  insolvency  of  the  bank.  He  had  no  orders 
where  to  make  his  deposits,  but  it  was  contended  in  defense  that  he  deposited  in  a  bank 
selected  by  the  government  for  its  collecting  and  disbursing  officers.  Hdd,  on  the  authority 
of  United  States  v.  Prescott^  aiprOy  that  he  was  liable.    See  §  25. 
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§91.  Prize.— Where  a  capture  has  actually  taken  place,  with  the  assent  of  the  commo- 
dore, express  or  implied,  the  prizemaster  may  be  considered  as  bailee  to  the  use  of  the  whole 
squadron  who  are  to  share  in  the  prize  money.    The  Eleanor,  2  Wheat.,  357. 

§  92.  Antichresis. —  In  Louisiana,  where  a  conveyance  of  land  is  made,  and  the  grantee 
executes  an  agreement  that  in  default  of  payment  of  a  certain  sum  by  a  day  named  the  land 
shall  be  sold,  and  the  proceeds  applied  to  the  payment  of  the  sum  named,  and  any  balance  to 
be  paid  to  the  grantor,  and  providing  for  a  reconveyance  on  payment  within  the  time,  this 
constitutes  a  pledge  of  immovables,  or  what  is  called  in  Louisiana  an  antichresis,  Livingston 
V.  Story,  11  Pet.,  351. 

Consult  the  titles  AGENCY;  BANES;  Carriers;  Consignor  and  Consignee;  Innkeepers; 
Warehousemen. 

As  to  the  duties  of  Factors  and  Brokers,  see  Agency. 

As  to  the  hire  of  Vessels  by  the  Government,  see  Government  ;  Maritime  Law. 

As  to  authority  of  the  Master  to  hypothecate  Vessel  or  Cargo,  see  Maritihb  Law,  sab-title 
Hypotliecation, 

Ab  to  the  liability  of  Officers,  see  Bonds,  sub-title  Official;  Officers. 


BANK  CHECKS. 
See  Banes;  Bills  and  Notes. 


BANK  NOTES. 
See  Money. 


BANKRUPTCY. 
See  Insolvent  and  Banerupt  Laws. 


BANKS.* 

[See  Banks,  National.] 


I.  Powers  op  the  Bank,  §§  1-60. 

II.  Directors,  §§  61-68. 
IIL  Stock,  §§  6»-91. 
IV.  Cashier,  §§  92-148. 

V.  Banker  and  Depositor,  §§  149-181. 
VL  Checks,  §g  182-190. 


VII.  Banker's  Lien,  §§  191-193. 
VIII.  Collections,  §§  194r-245. 
IX.  Forged  Paper,  §g  246-259. 
X.  Certificate  of  Deposit,  i 
XI.  Suits,  §§  264-310. 
XIL  Miscellaneous,  §§  311-839. 


260-268. 


I.  Powers  of  the  Bank. 

Summary  —  How  charter  is  construed,  §  1. — Powers  of  United  States  Bank,  §  2. —  Corporate 
seal,  §  %,— Right  to  establish  sab-offi^,  §  4.—  When  draft  is  void,  %  5. 


§  1.  In  construing  the  charter  of  a  bank,  the  ordinary  meaning  of  the  language  used  must 
be  presumed  to  be  intended,  unless  it  would  manifestly  defeat  the  object  intended  to  be  ac- 
complished.    Minor  v.  Mechanics*  Bank  of  Alexandria,  §§  6-19. 

§  2.  The  Bank  of  the  United  States  had  power  to  discount  commercial  paper.  Fleckner  v* 
Bank  of  the  United  States,  §§  20-27. 

*  Edited  by  F.  Q.  Ball,  Esq.,  of  the  Chicago  Bar. 
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§  3.  Acts  of  a  corporation  are  binding,  although  no  corporate  seal  be  used  to  authenticate 
ihe  same.    Ibid. 

§  4.  Where  the  act  of  incorporation  of  a  bank  confers  upon  it  power  to  deal  in  exchange 
without  restriction,  the  purchase  by  it  of  bills  of  exchange  at  another  city  is  lawful.  And 
for  the  purpose  of  making  such  pj^rchases  it  may  establish  an  agency  in  a  part  of  the  state 
other  than  that  of  its  location.     Bank  v.  Beach,  g§  28-^. 

^  o,  A  draft  issued  by  a  bank  in  direct  violation  of  its  charter  is  absolutely  void.  Such  a 
draft,  even  if  accepted  by  the  creditor,  is  no  payment.  Davis  r.  Bank  of  River  Raisin,  §  81. 
See  §84. 

[NOTKS.—  See  §§  8^-80.] 

MINOR  V.  THE  MECHANICS'  BANK  OF  ALEXANDRIA. 
(1  Peters,  46-88.    1828.) 

Opinion  by  Mr.  Justice  Story. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  circuit  court  of  the  Dis- 
trict of  Columbia,  sitting  at  Alexandria.  The  plaintiffs  in  error  were  original 
defendants  in  the  cause,  and  the  suit  is  now  before  this  court  upon  the  judg- 
ment of  the  court  below,  upon  certain  pleas  of  the  defendants,  to  which  there 
was  a  demurrer;  and  also  upon  the  instructions  given  and  refused  by  the  court 
upon  the  trial  of  certain  issues  of  fact,  joined  by  the  parties.  The  action  is 
debt  upon  an  oflScial  bond,  given  by  Philip  11.  Minor,  cashier  of  the  bank,  and 
by  four  other  persons  as  his  sureties,  with  condition  that  Minor  "  shall  well  and 
truly  execute  the  duties  of  cashier  "  of  the  bank,  and  was  originally  brought 
against  all  the  parties  to  the  bond.  The  declaration  proceeds  for  the  penalty 
of  the  bond,  without  any  notice  of  the  condition,  and  avers,  by  way  of  breach, 
the  non-payment  of  the  penalty.  The  sureties,  after  oyer  of  the  bond  and  con- 
dition (which  thereby  became  part  of  the  declaration),  severed  themselves  from 
the  principal,  and  pleaded  nine  several  pleas.  To  the  first  two  of  these  pleas 
demurrers  were  put  in;  and  the  court  below,  upon  consideration,  gave  judg- 
ment upon  the  demurrers  in  favor  of  the  bank;  and  the  correctness  of  this 
decision  constitutes  the  first  subject  of  inquiry.  Exceptions  have  been  taken, 
both  to  the  matter  and  the  form  of  these  pleas,  and  if  the  matter  of  them,  or 
either  of  them,  might  constitute  a  good  bar  to  the  action,  it  may  then  be  neces- 
sary to  consider  whether  that  matter  is  pleaded  with  due  propriety  and  cer- 
tainty, according  to  the  established  rules  of  pleading,  so  as  to  escape  objection 
upon  general  demurrer.  Both  of  them  are,  in  effect,  though  not  in  form,  spe- 
cial pleas  of  nul  tiel  corporation.  The  first  plea  in  substance  avers  that,  by  the 
charter  granted  by  the  act  of  congress  of  the  16th  of  May,  1812,  c.  87  (2  Stats, 
at  Large,  735),  the  capital  stock  of  the  bank  was,  by  the  charter,  fixed  and 
limited  to  consist  of  $500,000,  honu  fide;  that  the  whole  capital  stock  was  not 
hona  fide  filled  up  and  subscribed  for;  but,  on  the  contrary,  by  a  collusion  be- 
tween the  commissioners  under  whose  direction  the  subscriptions  were  taken 
and  the  subscribers,  a  large  portion  of  the  capital  stock,  to  wit,  eighteen  thou- 
sand shares,  amounting  to  $180,000,  were  filled  up  by  false  and  colorable  sub- 
scriptions; the  ostensible  subscribers,  after  payment  of  the  first  instalments, 
were  fraudulently  permitted  to  withdraw  the  same,  and  future  payments  by 
them  were  dispensed  with,  while  the}'-  were  still  rated  and  held  out  as  stock- 
holders, for  the  purpose  of  colorably  filling  up  the  subscription  of  the  whole 
capital  stock  and  electing  a  board  of  directors,  and  that  in  this  manner  and  by 
these  means,  and  by  no  other,  the  bank  was  put  into  operation. 

This  plea  is  meant  to  rest  upon  two  grounds  to  sustain  its  legal  propriety. 
First,  that  the  subscription  of  the  whole  capital  stock  of  $500,000  was  a  condi- 
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tioD  precedent  to  the  putting  of  the  bank  into  operation  as  a  corporation.  Sec- 
ondly, that  the  collusion  between  the  commissioners  and  the  subscribers  for  the 
eighteen  thousand  shares,  being  fraudulent,  made  their  subscriptions  a  mere  nul- 
lity. Various  answers  have  been  given  at  the  bar  to  the  legal  sufficiency  of 
the  matters  thus  pleaded.  In  the  first  place,  it  is  said  that  the  defendants  are 
estopped  by  the  bond  to  deny  the  legal  existence  of  the  corporation.  In  the 
next  place,  that  the  chaHer  does  not  make  the  subscription  of  the  whole  capi- 
tal stock  a  condition  precedent  to  the  establishment  of  the  bank.  In  the  next 
place,  that  the  question  whether  the  bank  was  regularly  and  bona  Jide  put  into 
operation  is  matter  not  inquirable  into  in  a  suit  of  this  nature,  but  only  upon  a 
qiu>  warranto^  instituted  by  the  government.  And,  in  the  last  place,  that  the 
whole  stock  being  in  fact  subscribed,  the  fraudulent  intention  and  acts  of  the 
parties  did  not  make  the  subscription  of  the  eighteen  thousand  shares  a  nullity. 
Let  us  then  consider  what  is  the  true  construction  of  the  charter  itself,  upon 
the  points  raised  at  the  argument,  supposing  it  to  have  been  (which  in  terms  it 
is  not)  incorporated  into  the  plea,  and  therefore  judicially  before  us.  The  first 
section  of  the  act  of  the  16th  of  May,  1812,  o.  87,  provides:  "That  the  sub- 
scribers to  the  Mechanics'  Bank  of  Alexandria,  their  successors  and  assigns,  shall 
be  and  hereby  are  created  and  made  a  body  politic,  by  the  name  and  style  of 
the  Mechanics'  Bank  of  Alexandria;  and  by  such  name  and  style  shall  be  and 
are  hereby  made  able  and  capable  in  law,  to  have,  purchase,  etc.,  lands,  etc., 
etc.,  and  the  same  to  sell,  etc.,  to  sue  and  be  sued,  etc.,  etc. ;  subject  to  the  rules, 
regulations,  restrictions,  limitations  and  provisions  hereinafter  prescribed  and 
declared."  In  this  section  there  is  no  limitation  as  to  the  number  of  the  sub- 
scribers necessary  to  constitute  the  corporation.  The  subscribers,  whether 
many  or  few,  are  declared  to  be  incorporated ;  and,  unless  there  be  some  re- 
striction or  limitation  elsewhere  in  the  act,  it  is  most  manifest  that  the  court 
cannot  intend  that  any  particular  amount  of  subscriptions  is  indispensable. 

§  6.   Canstrv^tion  of  hank  charter;  ordinary  meaning  of  language  presumed  • 
to  be  intended,  unless  it  would  defeat  the  object  of  the  provisions.    Meaning  of 

The  second  section  proddes:  "That  the  capital  stock  of  said  corporation 
may  consist  of  $500,000,  divided  into  shares  of  $10  each,  and  shall  be  paid  in 
the  following  manner:  that  is  to  say,  $1  on  each  share  at  the  time  of  subscrib- 
ing, $1  on  each  share  at  sixty  days,  and  $1  on  each  share  ninety  days  after  the 
time  of  subscribing;  the  remainder  to  be  called  for  as  the  president  and  direct- 
ors may  deem  proper,  provided  they  do  not  call  for  any  payment  in  less  than 
thirty  days,  nor  for  more  than  $1  on  each  share  at  any  one  time."  The  argu- 
ment of  the  defendant  is,  that  "  may,"  in  this  section,  means  "  must ;"  and 
reliance  is  placed  upon  a  well-known  rule  in  the  construction  of  public  statutes, 
where  the  word  "  may  "  is  often  construed  as  imperative.  Without  question, 
such  a  construction  is  proper  in  all  cases  where  the  legislature  mean  to  impose 
a  positive  and  absolute  duty,  and  not  merely  to  give  a  discretionary  power. 
But  no  general  rule  can  be  laid  down  upon  this  subject,  further  than  that  that 
exposition  ought  to  be  adopted  in  this  as  in  other  cases  which  carries  into  effect 
the  true  intent  and  object  of  the  legislature  in  the  enactment.  The  ordinary, 
meaning  of  the  language  must.be  presumed  to  be  intended,  unless  it  would 
manifestly  defeat  the  object  of  the  provisions.  Now  we  cannot  say  that  there 
is  au}^  leading  object  in  this  charter  which  will  be  defeated  by  construing  the 
word  "may"  in  its  common  sense  as  imparting  a  power  to  extend  the  capital 
stock  to  $500^000,  and  not  an  obligation  that  it  shall  be  that  sum  and  none 
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other.  It  is  by  no  means  clear,  from  this  section,  that  the  legislature  contem- 
plated that  there  should  be  a  capital  of  $500,000  on  which  the  bank  was  to 
commence  or  carry  on  its  operations.  On  the  contrary,  three  instalments  only 
are  required  to  be  absolutely  paid  in,  and  the  residue  of  the  capital  stock  is  to 
be  paid  in  only  when  the  president  and  directors  may  deem  it  proper;  so  that 
the  capital  stock,  except  at  the  discretion  of  the  board,  may  never  extend 
beyond  the  amount  of  $150,000  for  any  practical  purposes,  either  as  security  to 
the  public  or  as  the  basis  of  discounts.  Now  the  plea  itself  does  not  attempt 
to  deny  that  all  but  eighteen  thousand  shares  of  the  stock  were  hoiia  fide  sub- 
scribed for,  so  that,  for  aught  that  appears,  the  capital  stock  on  which  the  bank 
carried  on  its  operation  may  have  far  exceeded  that  sum.  It  has  been  urged 
that  public  policy  requires  such  an  imperative  construction  of  the  clause  for  the 
public  security.  But  it  is  a  suflScient  answer  to  that  suggestion,  that  no  such 
public  policy  is  avowed  or  can  be  inferred  from  the  general  terms  of  the 
act.  When  the  legislature  intends  to  restrict  the  capital  stock  of  a  bank,  or  to 
require  any  portion  of  stock  or  stockholders  to  be  indispensable  for  its  legal 
existence  and  operations,  it  is  not  uncommon  to  incorporate  such  a  restriction 
into  the  charter.  The  omission  to  do  so  is  quite  as  significant  that  the  legisla- 
ture did  not  deem  such  a  restriction  subservient  to  any  manifest  public  policy. 

§  7.  The  suhscription  of  the  whole  of  the  capital  stock  not  a  condition  precedent 
to  corporate  existence  of  hanJc^  unless  so  provided  in  charter. 

The  legislature  might  w^ell  presume,  after  prescribing  the  maximum  to  which 
the  capital  stock  should  extend,  that  the  actual  capital  to  be  employed  might 
safely  be  left  to  the  discretion  of  the  stockholders  or  its  agents.  The  thirteenth 
section  of  the  charter  contains  provisions  for  the  security  of  the  public  against 
over  issues  by  the  bank,  and  if  any  such  restriction  had  been  intended,  as  the 
argument  supposes,  it  would  naturally  have  found  a  place.  It  declares  that  no 
stockholder  shall  be  answerable  for  any  losses,  deficiencies  or  failure  of  the  cap- 
ital stock  for  any  larger  sum  than  the  amount  of  the  stock  belonging  to  him, 
excepting  that  if  the  total  amount  of  the  debt  of  the  bank  shall  exceed  twice 
the  amount  of  its  capital  stock,  over  and  above  deposits,  then  the  ^^irectors 
shall,  in  their  private  capacities,  be  liable  for  the  excess;  and  if  the  directors  shall 
not  have  property  to  pay  the  amount  of  the  excess,  then  every  stockholder 
shall  be  liable  for  their  deficiencies,  in  proportion  to  their  shares  in  the  bank. 
Whether,  therefore,  the  capital  stock  be  great  or  small,  if  there  be  debts  due 
from  the  bank  exceeding  twice  the  amount  of  the  capital  stock,  which  may 
fairly  be  construed  to  mean  the  capital  stock  actually  paid  in,  the  stockholders 
become  ultimately  liable  for  the  excess;  and  this  liability  furnishes,  if  not  an 
ample,  at  least  a  reasonable  security  against  the  public  evils  which  the  argu- 
ment supposes  might  result  from  not  requiring  the  whole  capital  to  be  sub- 
scribed for.  At  all  events,  we  cannot  perceive  any  clear  legislative  intention  to 
make  the  subscription  of  the  whole  capital  stock  a  condition  precedent  to  the 
corporate  existence  of  the  bank,  and  unless  it  is  so  made  by  the  charter,  the 
matter  of  the  plea  falls  and  cannot  sustain  the  defense. 

§  8.  Fravdvlent  subscribers  to  the  capital  stock  of  a  bank  are  bound  by  their 
suhscriptionSy  but  they  cannot  avail  themselves  of  the  fraud. 

If,  however,  this  interpretation  of  the  charter  could  not  be  supported,  and  the 
subscription  of  the  whole  capital  stock  were  a  condition  precedent,  the  result, 
so  far  as  the  first  plea  goes,  would  not  be  varied.  The  fraud  and  collusion  as- 
serted in  that  plea,  if  admitted  in  its  fullest  manner,  does  not  lead  to  the  con- 
clusion which  it  seeks  to  establish.    If  the  subscription  were  fraudulently  made 
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with  a  view  to  evade  the  provisions  of  the  charter,  the  law  will  hold  the  parties 
bound  by  their  subscriptions,  and  compellable  to  comply  with  all  the  terms  and 
responsibilities  imposed  upon  them,  in  the  same  manner  as  if  they  were  hona 
jidfi  subscribers.  It  will  not  make  the  subscription  itself  a  nullity,  but  it  will 
deprive  the  subscribers  of  the  power  of  availing  themselves  of  the  same.  The 
third  section  of  the  act  manifestly  contemplates  cases  of  fraudulent  subscrip- 
tion, and  provides  '^  that  all  the  subscriptions  and  shares  obtained  in  conse- 
quence thereof  shall  be  deemed  and  held  to  be  for  the  sole  and  exclusive  use 
and  benefit  of  the  persons  subscribing,  or  in  whose  behalf  the  subscriptions 
respectively  shall  be  declared  to  be  made,  at  the  time  of  making  the  same; 
and  all  bargains,  contracts,  promises,  agreements  and  engagements  in  anywise 
contravening  this  provision  shall  be  void;  and  the  person,  etc.,  subscribing,  etc., 
shall  have,  enjoy  and  receive  tbo  share  or  shares  respectively,  etc.,  and  all  the 
interest  and  emoluments  thence  arising,  as  freely,  fully  and  absolutely  as  if 
they  had  severally  and  respectively  paid  the  consideration  therefor,  any  such 
bargain,  etc.,  to  the  contrary  notwithstanding."  This  section  seems  to  us  con- 
clusive upon  the  point.  It  avoids  all  bargains  contravening  the  provisions  in 
respect  to  subscriptions,  and  gives  to  the  subscriptions  the  same  effect  as  if  they 
were  hona  jide  made  for  the  real  use  and  benefit  of  the  subscribers;  and  inde- 
pendently of  this  provision,  it  would  be  extremely  difiicult  to  maintain,  upon 
general  principles  of  law,  that  a  private  fraud  between  the  original  subscribers 
and  commissioners  could  be  permitted  to  be  set  up,  to  the  injury  of  subsequent 
purchasers  of  the  stock,  who  became  hona  fide  holders,  without  any  participa- 
tion or  notice  of  the  fraud.  For  these  reasons  we  are  of  opinion  that  the  mat- 
ter of  the  first  plea,  even  if  it  had  been  well  pleaded,  would  constitute  no  bar 
to  the  action. 

§  9.  Pleading;  certainty  required;  aUegationa  of  fraud;  assignment  of  hreac/ies 
in  suit  on  hond. 

The  second  plea  is  disposed  of  by  the  construction  of  the  charter  already  in- 
timated, and  is  further  open  to  fatal  objections  from  its  deficiency  of  proper 
averments  and  want  of  legal  certainty.  It  makes  no  averment  of  the  amount 
of  the  capital  stock,  or  of  the  necessity  of  the  whole  being  subscribed  for  be- 
fore the  bank  is  to  be  put  in  operation.  It  asserts  no  fraudulent  combination 
or  subscription;  but  in  the  most  general  terms,  without  any  certainty  as  to 
facts  or  circumstances,  alleges  that  the  capital  stock  was  not  filled  up  by  any 
subscription,  opened  and  conducted  in  pursuance  of  the  act,  so  as  to  entitle  the 
subscribers  to  bring  the  action ;  and  that  the  subscribers  did  unjustly  and  un- 
lawfully arrogate  to  themselves  the  corporate  name,  style  and  privileges,  with- 
out the  capital  stock  having  been  filled  up  by  subscription  or  the  corporation 
having  been  constituted  and  composed  of  actual  subscribers,  pursuant  to  the 
directions  of  the  act.  In  point  of  substance  as  well  as  form  it  is  bad,  upon  the 
established  rules  of  pleading.  This  view  of  the  case  renders  it  wholly  unnec- 
essary to  consider  the  point  made  as  to  the  estoppel  and  the  necessity  of  a  quo 
warranto;  on  which,  therefore,  we  give  no  opinion. 

The  third  and  fourth  pleas  are  intended  to  be  pleas  of  general  performance; 
the  third  is  so,  in  fact,  and  pursues  the  condition  of  the  bond.  The  fourth  is 
argumentative,  and  assumes  a  particular  legal  interpretation  of  the  condition; 
that  is  to  say,  that  the  condition  covers  only  wilful  defaults  and  breaches  of 
duty,  and  is  no  security  for  competent  skill  and  reasonable  diligence  in  the  dis- 
charge of  duty,  but  only  for  honesty.  To  these  pleas  special  replications  were 
filed,  assigning  special  breaches  of  duty,  upon  which  the  parties  were  at  issue, 
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and  upon  this  and  all  the  other  issues  in  the  cause  the  jury  returned  a  verdict 
for  the  plaintiffs.  No  exception  has  been  taken  to  the  sufficiency  of  these  rep- 
lications. The  fifth  plea  states  a  general  performance  of  duty,  in  obedience  to 
and  in  pursuance  of  the  "  directions,  rules,  orders,  usages  and  customs  of  trade 
and  business,  ordained,  established  and  practiced  in  the  said  bank,  by  the 
authority  of  the  said  president  and  directors."  It  is,  therefore,  argumentative, 
and  supposes  that  compliance  with  the  rules,  orders,  usages,  etc.,  established 
and  practiced  by  the  president  and  directors,  whatever  they  may  be,  whether 
within  the  scope  of  their  power  or  not,  would  be  a  good  and  true  discharge  of 
duty.  To  this  plea  a  general  replication  was  put  in,  "  that  the  said  cause-  of 
action,  in  the  declaration  mentioned,  did  accrue,  as  in  the  said  declaration  and 
breaches  are  set  forth,  without  this,  that  the  matters  set  forth  in  the  said  plea 
are  true,"  and  this  the  plaintiffs  pray  may  be  inquired  of  by  the  country ;  and 
the  defendants  joined  in  the  issue;  lipon  which  a  verdict  was  found  in  favor  of 
the  plaintiffs.  An  exception  has  been  taken  at  the  argument  to  this  replica- 
tion, upon  the  ground  that  it  ought  to  have  assigned  a  special  breach,  and  that 
the  omission  is  not  cured  by  the  verdict.  There  is  no  question  that  the  replica- 
tion is  not  drawn  with  technical  accuracy  and  correctness;  and  if  the  plea  be  a 
good  plea  of  general  performance,  it  is  clear,  both  upon  principle  and  authority, 
that  a  special  breach  ought  to  have  been  assigned  in  the  replication;  and  the 
objection,  if  insisted  upon  by  way  of  demurrer,  for  that  cause,  would  have  been 
insuperable.  The  reason  is  that  the  law  requires  every  issue  to  be  founded 
upon  some  certain  point,  that  the  parties  may  come  prepared  with  their  evi- 
dence, and  not  be  taken  by  surprise,  and  the  jury  may  not  be  misled  by  the 
introduction  of  various  matters.  A  covenant  or  condition  for  general  perform- 
ance is  broken  by  any  single  omission  of  duty,  and  no  inconvenience  can  arise 
from  stating  the  particular  breach  with  suitable  certainty.  But  it  does  not  follow 
that,  if  not  so  stated,  the  objection  may  be  taken  in  any  stage  of  the  suit.  The 
rule  as  to  certainty  in  pleadings  is  framed  for  the  benefit  of  the  parties,  and 
may  be  waived  by  them,  and  in  many  cases,  both  at  common  law  and  by  the 
statute  of  jeofails^  defects  in  this  particular  are  cured  by  a  verdict.  It  is  true 
that  in  a  declaration  upon  a  covenant  for  general  performance  of  duty,  if  no 
breach  be  assigned,  or  a  breach  which  is  bad,  as  not  being  in  point  of  law 
within  the  scope  of  the  covenant,  the  defect  is  fatal,  even  after  verdict.  Com. 
Dig,  Plead.,  14.  But  that  is  not  the  present  case.  Here  the  declaration  does 
assign  a  good  breach  by  the  non-payment  of  the  penal  sum  stated  in  the  bond. 
The  defendants  disclose  the  condition  of  the  bond  upon  oyer,  and  set  up  a  gen- 
eral performance  of  it;  and  the  replication,  though  inartificially  drawn,  puts  in 
issue  the  whole  matter  of  the  defense,  and  denies  the  performance  of  it.  The 
verdict  has  found  that  the  condition  was  not  performed,  and  consequently,  upon 
the  whole  record,  the  non-payment  of  the  penal  sum  is  admitted,  and  the  excuse 
for  it  is  negatived.  The  replication,  then,  does  assert  a  breach,  though  in  too 
general  a  form.  It  ought  to  have  assigned  a  special  breach ;  but  the  general 
breach  includes  it,  and  the  verdict  having  found  the  general  breach,  there  is, 
upon  principle,  no  reason  shown  against  the  plaintiff's  right  of  recover3^  It 
is  exactly  like  the  case  of  a  declaration  upon  a  general  covenant  of  the  like 
nature,  where  a  particular  breach  ought  to  be  assigned ;  and  yet,  if  a  general 
breach  be  assigned,  the  defect  is  cured  by  a  verdict  for  the  plaintiff.  Com. 
Dig.,  Plead.,  48.  The  objection,  then,  to  .the  replication  to  the  fifth  plea  can- 
not now  be  sustained. 
It  is  not  necessary  to  notice  the  remaining  pleas  upon  which  issues  were 
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joined,  because  a  verdict  has  been  found  in  all  of  them  in  favor  of  the  plaint- 
iflFs,  however  liable  to  objection  some. of  them  may  be,  and  particularly  the 
seventh  plea  of  non  damnijicatus,  as  an  answer  to  the  declaration.  They  set 
up  special  defenses,  and  the  plaintiffs  were  not  bound  to  do  more  than  traverse 
them.  The  instructions  of  the  court,  given  and  refused  at  the  trial,  consti- 
tute the  next  subject  of  inquiry.  It  is  conceded  that  if  the  instructions  given 
on  the  prayer  of  the  plaintiffs  were  correct,  as  to  the  issues  on  the  third  and 
fourth  pleas,  the  qualifications  annexed  to  them  by  the  court  in  their  applica- 
tions to  the  other  issues  were  psrfectly  proper. 

§  10.  If  a  cashier  fails  to  account  for  funds^  the  jury  may  infer  that  he  has 
misapplied  them. 

The  first  instruction  is,  in  substance,  that  if  Minor,  upon  his  leaving  the 
bank,  failed  to  pay  over  or  to  account  to  the  bank  for  any  portion  of  the  moneys 
of  the  bank  received  by  him  as  cashier,  then  the  jury  may  and  ought  to  infer 
that  the  moneys  so  unaccounted  for  were  wilfully  wasted  by  Minor,  or  applied 
to  his  own  use ;  and  under  such  circumstances  the  defendants  are  liable  for  the 
same.  We  can  perceive  no  error  in  this  instruction ;  the  presumption  of  a 
wilful  waste  or  misapplication  of  the  funds  of  the  bank  by  the  cashier  was  a 
natural  conclusion  from  his  failure  to  pay  over  or  account  for  the  same.  It 
was  not  put  to  the  jury  as  a  presumption  incapable  of  being  rebutted  by  evi- 
dence showing  a  loss  by  negligenca  or  accident.  If  such  a  loss  actually  oc- 
curred, it  was  incumbent  on  the  cashier  to  prove  it,  and  his  total  omission  to 
offer  any  such  proof,  which,  from  the  nature  of  the  case,  must  be  more  within 
his  own  power  than  that  of  the  bank,  ought  to  lead  the  jury  to  the  presump- 
tion of  the  non-existence  of  any  such  negligence  or  accidental  loss. 

§  11.  "  Well  and  tindy  to  execute  the  duties  of  the  office^^  includes  honesty^  red- 
sonable  skilly  and  diligence.     Sureties  liable  for  wilful  misapplication. 

It  has  been  argued  that  this  instruction  is  the  more  material  and  injurious  to 
the  defendants  because  it  proceeds  in  the  latter  part  upon  a  misconstruction  of 
the  true  import  of  the  condition  of  the  bond.  The  condition  that  Minor  shall 
"well  and  truly  execute  the  duties  of  cashier"  of  the  bank  is  said  to  be 
merely  a  stipulation  for  honesty  in  the  discharge  of  the  duties,  and  not  for 
skill,  capacity,  or  diligence.  We  are  of  a  different  opinion.  "Well  and  truly 
to  execute  the  duties  of  the  office  "  includes  not  only  honesty,  but  reasonable 
skill  and  diligence.  If  the  duties  are  performed  negligently  and  unskilfully, 
if  they  are  violated  from  want  of  capacity  or  want  of  care,  they  can  never  be 
said  to  be  "  well  and  truly  executed."  The  operations  of  a  bank  require  dili- 
gence,  with  fitness  and  capacity,  as  well  as  honesty,  in  its  cashier;  and  the 
security  for  the  faithful  discharge  of  his  duties  would  be  utterly  illusory  if  we 
were  to  narrow  down  its  import  to  a  guaranty  against  personal  fraud  only.  The 
remarks  already  made  dispose  of  the  second  and  third  instructions  prayed  for 
by  the  plaintiffs.  These  instructions,  in  substance,  declare  that  the  sureties  are 
liable  upon  the  bond  for  any  wilful  or  permissive  misapplication  of  the  moneys 
of  the  bank,  which  the  cashier  knowingly  made  or  suffered  without  authority, 
whereby  the  same  moneys  have  been  lost  to  the  bank.  There  seems  no  ground 
upon  which  to  rest  any  reasonable  objection  to  such  a  direction  to  the  jury. 

§  12.  ^  custom  to  allow  customers  of  a  hank  to  overdraw  is  illegal^  aiid  can- 
not  be  supported  by  any  act  or  vote  of  the  board  of  directors.  A  cashier  allows 
overdrafts  at  his  peril. 

We  may  now  proceed  to  the  consideration  of  the  three  instructions  prayed 
for  in  behalf  of  the  defendants.    The  first  is,  in  substance,  that  if  it  were  the 
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established  usage  and  practice  of  the  bank  that  the  cashier  might,  in  his  dis- 
cretion, permit  customers  to  overdraw,  and  to  have  checks  and  notes  charged 
up  without  present  funds  in  the  bank;  and  for  the  cashier  to  receive  and  pass 
as  cash,  checks  and  drafts  upon  other  banks;  and  if  the  balances  appearing 
against  such  persons,  charged  in  the  books  of  the  bank,  arose  out  of  the  exer- 
cise of  such  discretion  by  the  cashier,  in  the  course  of  the  ordinary  trans- 
actions of  the  bank,  and  pursuant  to  the  established  usage  and  course  of 
business  there  adopted,  and  generally  known  to  the  president  and  directors, 
practiced  and  continued  with  their  knowledge  for  a  series  of  years,  from  the 
commencement  of  the  bank  to  the  termination  of  Minor's  oashiership,  though 
the  existence  of  such  balances,  or  the  particular  circumstances  attending  them, 
were  not  formally  communicated  to  the  board  of  directors,  the  jury  may  infer 
the  approbation,  assent  and  acquiescence  of  the  president  and  directors  as  to 
such  usage  and  course  of  business.  The  refusal  of  this  instruction  is  matter  of 
no  small  embarrassment  and  difficulty  to  this  court,  from  the  terms  in  which  it 
is  couched,  and  the  issues  on  the  sixth,  eighth  and  ninth  pleas,  to  which  alone 
it  can  be  properly  applied.  Those  issues  put  to  the  jury  the  question  whether 
the  acts  of  the  cashier,  whatever  might  be  their  character  or  kind,  were  or 
were  not  done  by  the  wrong,  connivance  and  permission  of  the  president  and 
directors  of  the  bank.  The  point  of  the  instruction  is  that  the  established 
usage  aud  practice  of  the  bank  for  a  long  period,  known  to  the  president  and 
directors,  does  afford  a  presumption  of  the  approbation,  assent  and  acquies- 
cence of  the  president  and  directors,  as  to  such  usage  and  practice,  though  the 
balances  resulting  therefrom  were  not  formally  communicated  to  the  directors. 
From  the  shape  of  the  prayer,  it  is  undoubtedly  meant  that  such  usage  and 
practice  was  known  to  the  president  and  directors  as  a  board,  and  in  their  offi- 
cial character,  and  received  their  approbation  as  such.  In  a  general  view,  with 
reference  to  the  principles  of  the  law  of  evidence,  we  are  not  prepared  to  admit 
that  such  a  presumption  could  not  ordinarily  arise.  The  ordinary  usage  and 
practice  of  a  bank,  in  the  absence  of  counter  proof,  must  be  supposed  to  result 
from  the  regulations  prescribed  by  the  board  of  directors,  to  whom  the  charter 
and  by-laws  submit  the  general  management  of  the  bank  and  the  control  and 
direction  of  its  officers.  It  would  be  not  only  inconvenient,  but  perilous,  for 
the  customers,  or  any  other  persons  dealing  with  the  bank,  to  transact  their 
business  with  the  officers  upon  any  other  presumption.  The  officers  of  the 
bank  are  held  out  to  the  public  as  having  authority  to  act  according  to  the 
general  usage,  practice  and  course  of  their  business;  and  their  acts,  within 
the  scope  of  such  usage,  practice  and  course  of  business  would,  in  general,  bind  the 
bank  in  favor  of  third  persons  possessing  no  other  knowledge.  In  the  case  of 
The  Bank  of  the  United  States  v.  Dandridge,  12  Wheat.,  64,  the  subject  was 
under  the  consideration  of  this  court,  and  circumstances  far  less  cogent  than 
the  present  to  found  a  presumption  of  the  official  acts  of  the  board  were  yet 
deemed  sufficient  to  justify  their  being  laid  before  the  jury,  to  raise  such  a  pre- 
sumption. If,  therefore,  the  usage  and  practice  alluded  to  in  the  instruction  were 
within  the  legitimate  authority  of  the  board,  and  such  as  its  written  vote  might 
justify,  there  would  be  no  question  in  this  court  that  it  ought  to  have  been  given. 
The  pertinency  of  such  a  presumption  to  these  issues  cannot  admit  of  dispute. 
But  the  real  difficulty  remains  to  be  stated.  Assuming  that  the  court,  upon 
these  issues,  ought  to  have  given  the  instruction  prayed  for,  the  question  is 
whether,  upon  the  whole  record,  that  is  such  an  error  as  now  justifies  this  court 
in  a  reversal  of  the  judgment.    If  the  instruction  had  been  given,  and  there- 
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upon  a  verdict  upon  these  issues  had  been  found  for  the  defendants,  could  any 
judgment  have  been  given  upon  these  issues  in  favor  of  the  defendants?  or 
ought  the  judgment,  non  obstante  veredicto^  to  have  been  for  the  plaintiflfs?  If 
it  ought,  then  the  error  becomes  wholly  immaterial,  since  in  no  event  could *the 
instruction  in  point  of  law  have  benefited  the  defendants.  Upon  deliberate 
consideration,  we  are  of  opinion  that  the  pleas  on  which  these  issues  are  founded 
are  substantially  bad.  They  set  up  a  defense  for  the  cashier  that  his  omission 
"well  and  truly  to  perform"  the  duties  of  cashier  was  by  the. wrong,  conniv- 
ance and  permission  of  the  board  of  directors.  The  question  then  comes  to 
this :  whether  ^ny  act  or  vote  of  the  board  of  directors,  in  violation  of  their 
own  duties  and  in  fraud  of  the  rights  and  interest  of  the  stockholders  of  the 
bank,  could  amount  to  a  justification  of  the  cashier,  who  was  a  partioeps 
criminis.  We  are  of  opinion  that  it  could  not.  However  broad  and  general 
the  powers  of  the  direction  may  be  for  the  government  and  management  of  the 
concerns  of  the  bank,  by  the  general  language  of  the  charter  and  by-laws,  those 
powers  are  not  unlimited,  but  must  receive  a  rational  exposition.  It  cannot  be 
pretended  that  the  board  could  by  a  vote  authorize  the  cashier  to  plunder  the 
funds  of  the  bank,  or  to  cheat  the  stockholders  of  their  interest  therein.  N"o 
vote  could  authorize  the  directors  to  divide  among  themselves  the  capital  stock, 
or  justify  the  ofiicers  of  the  bank  in  an  avowed  embezzlement  of  its  funds. 
The  cases  put  are  strong,  but  they  demonstrate  the  principle  only  in  a  more 
forcible  manner.  Every  act  of  fraud,  every  known  departure  from  duty,  by 
the  board,  in  connivance  with  the  cashier,  for  the  plain  purpose  of  sacrificing 
the  interest  of  the  stockholders,  though  less  reprehensible  in  morals  or  less  per- 
nicious in  its  effects  than  the  cases  supposed,  would  still  be  an  excess  of  power, 
from  its  illegality,  and,  as  such,  void  as  an  authority  to  protect  the  cashier  in 
his  wrongful  compliance.  Now,  the  very  form  of  these  pleas  sets  up  the  wrong 
and  connivance  of  the  board  as  a  justification,  and  such  wrong  and  connivance 
cannot  for  a  moment  be  admitted  as  an  excuse  for  the  misapplication  of  the 
funds  of  the  bank  by  the  cashier. 

The  instruction  prayed  for  proceeds  upon  the  same  principles  as  the  pleas. 
It  supposes  that  the  usage  and  practice  of  the  cashier,  under  the  sanction  of  the 
board,  would  justify  a  known  misapplication  of  the  funds  of  the  bank.  What 
is  that  usage  and  practice,  as  put  in  the  case?  It  is  a  usage  to  allow  customers 
to  overdraw,  and  to  have  their  checks  and  notes  charged  up,  without  present 
funds  in  the  bank.  Stripped  of  all  technical  disguise,  the  usage  and  practice 
thus  attempted  to  be  sanctioned  is  a  usage  and  practice  to  misapply  the  funds 
of  the  bank,  and  to  connive  at  the  withdrawal  of  the  same,  without  any  security, 
in  favor  of  certain  privileged  persons.  Such  a  usage  and  practice  is  surely  a 
manifest  departure  from  the  duty  both  of  the  directors  and  the  cashier,'  as  can- 
not receive  any  countenance  in  a  court  of  justice.  It  could  not  be  supported  by 
any  vote  of  the  directors,  however  formal;  and,  therefore,  whenever  done  by 
the  cashier,  is  at  his  own  peril,  and  upon  the  responsibility  of  himself  and  his 
sureties.  It  is  anything  but  "  well  and  truly  executing  his  duties  as  cashier." 
This  view  of  the  matter  disposes  of  this  embarrassing  point,  and  also  of  the 
second  instruction  prayed  for  by  the  defendants,  which  substantially  turns  upon 
the  hke  considerations. 

§  1 3.  A  cdshier^a  hond  covers  aU  defaults  in  duties  annexed  to  the  office  from 
time  to  time  under  authority  of  the  charter  and  hy-laws. 

The  third  instruction  prayed  for,  in  effect,  was  that  the  court  would  instruct 
the  jury  that  the  defendants  are  not  chargeable  in  this  action  for  the  conduct 
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of  Minor  in  the  duties  distinctly  appertaining  to  the  office  of  teller,  whilst  he 
was  cashier  in  the  bank,  although  those  duties  were  duly  assigned  to  him;  be- 
cause it  constituted  a  distinct  office,  and  the  accounts  and  proceedings  of  the 
teller  were  at  all  times  kept  distinct,  and  in  separate  books  from  those  of  the 
cashier.  In  our  judgment,  this  instruction  was  properly  refused.  By  the  fifth 
article  of  the  second  section  of  the  by-laws  of  the  bank,  the  duties  of  the  cash- 
ier are  generally  pointed  out;  and  among  other  things  it  is  provided  that  he 
shall  "do  and  ^rforra  all  other  duties  that  may  from  time  be  required  of  him 
by  the  president  or  board  of  directors  relative  to  the  affairs  of  the  institution." 
On  the  appointment  of  Minor  as  cashier,  who  had  previously  acted  as  teller, 
the  directors  passed  a  vote  "that  the  present  officers  of  the  bank  do  the  whole 
duties  of  the  bank."  From  the  other  circumstances  of  the  case,  the  inference 
is  irresistible  that  the  duties  of  teller  were,  under  this  vote,  assigned  to  the 
cashier.  If  so,  then  the  performance  of  these  duties  constituted  thenceforth 
a  part  of  the  duties  of  the  cashier,  as  such ;  and  as  much  so  as  if  they  had  been 
originally  affixed  to  the  office  of  cashier.  There  is  nothing  in  the  nature  of  the 
duties  of  teller  incompatible  with  those  of  cashier.  On  the  contrary,  as  is  well 
known,  cashiers  often  perform  the  functions  of  both.  The  circumstance  that  the 
office  of  teller  and  distinct  accounts  and  b6oks  were  still  kept  up  does  not  vary 
the  legal  result.  It  was  a  ra^atter  of  mere  convenience  and  regularity  for  the 
government  of  the  bank,  in  its  own  business,  and  probably  had  no  higher  or 
other  origin  than  to  preserve  the  same  forms  and  series  of  accounts  which  the 
bank  had  adopted  at  its  first  institution.  The  office  of  teller  had  a  nominal 
but  not  a  real  existence;  and,  from  the  time  of  the  union  of  the  duties  in  the 
cashier,  as  such,  there  was  a  legal  extinguishment  of  the  separate  official  char- 
acter. If  the  cashier  had  originally  had  the  duties  of  book-keeper  and  account- 
ant assiofned  to  him,  and,  in  consequence  thereof,  had  kept  distinct  account  books 
in  the  bank,  no  one  would  have  imagined,  because  he  kept  separate  account 
books  as  cashier,  for  his  own  convenience,  or  according  to  the  ordinary  usage 
of  banks,  that  he  would  not,  under  his  bond,  have  been  responsible  for  mal- 
conduct  in  keeping  the  general  account  books  of  the  bank  to  its  loss  or  in- 
jury. The  bond  of  the  cashier  must  be  construed  to  cover  all  defaults  in  duty 
which  are  annexed  to  the  office  from  time  to  time,  by  those  who  are  authorized 
to  control  the  affairs  of  the  bank;  and  sureties  are  presumed  to  enter  into  the 
contract  with  reference  to  the  rights  and  authorities  of  the  president  and  di- 
rectors under  the  charter  and  by-laws. 

§  14,  Joinder  of  joint  obligors  in  q,  hond;  right  to  enter  nolle  prosequi  as  to 
one;  nature  and  effect  of  a  nolle  prosequi. 

The  remaining  inquiry  is  as  to  the  effect  of  the  noUe  prosequi^  which  the 
plaintiffs  entered  against  Minor  after  he  had  pleaded,  and  after  judgment  was 
given  against  the  sureties  in  favor  of  the  plaintiffs,  upon  all  the  pleadings  inter- 
posed by  the  sureties.  The  pleas  of  Minor  were,  mutatis  mutandis^  the  same 
as  the  third,  fourth,  fifth,  seventh  and  ninth  pleas  put  in  by  the  sureties;  and  the 
question  arises  whether,  under  such  circumstances  (no  objection  to  the  judg- 
ment appearing  to  have  been  made  by  the  sureties),  this  proceeding  is  an  error 
for  which  that  judgment  ought  to  be  reversed.  It  is  material  to  state  that  the 
bond  on  which  the  suit  is  brought  is  a  joint  and  several  bond.  Under  such  cir- 
cumstances, the  plaintiff  might  have  commenced  suit  against  each  of  the 
obligors  severally,  or  a  joint  suit  against  them  all.  But  in  strictness  of  law,  he 
has  no  right  to  commence  a  suit  against  any  intermediate  number.  He  must 
sue  all  or  one.     The  objection,  however,  is  not  fatal  to  the  merits,  but  is  plead- 
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able  in  abatement  only ;  and  if  not  so  pleaded,  it  is  waived  by  pleading  to  the 
merits.  The  reason  is  that  the  obligation  is  still  the  deed  of  all  the  obligors 
who  are  sued,  though  not  solely  their  deed ;  and,  therefore,  there  is  no  variance 
in  point  of  law  between  the  deed  declared  on  and  that  proved.  It  is  still  the 
joint  deed  of  the  parties  sued,  although  others  have  joined  in  it.  This  doctrine 
is  laid  down,  and  very  clearly  illustrated,  in  Mr.  Sergeant  Williams'  note  to 
the  case  of  Cabell  v.  Vaughan,  1  Saund.,  291,  note  2,  where  all  the  leading  au- 
thorities are  collected.  If,  therefore,  the  present  suit  had  been  brought  against 
the  four  sureties  only,  and  they  had  omitted  to  take  the  exception  by  a  plea  in 
abatement,  .the  judgment  in  this  case  would  have  been  unimpeachable.  Is  the 
legal  predicament  of  the  plaintiflFs  changed  by  having  sued  all  the  parties,  and 
subsequently  entered  a  nolle  prosequi  against  one  of  the  obligors?  If  not  in 
general,  then  is  there  any  legal  diflference,  where  the  party  in  whose  favor  the 
noUe  prosequi  is  entered  is  not  a  surety,  but  a  principal  in  the  bond?  not,  in- 
deed, so  named  in  the  bond,  but  the  suretyship  resulting  as  a  necessary  infer- 
ence from  the  nature  and  terms  of  the  condition.  These  questions  must  be 
decided  by  authority^,  if  any  such  exist;  if  none  can  be  found,  then  they  must 
be  decided  by  analogy  and  principle.  It  may  be  proper  in  this  view  again  to 
notice  the  fact  that  this  suit  is  on  a  joint  and  several  bond;  that  the  defend- 
ants severed  in  their  pleas  from  the  principal;  that  the  trial  of  the  issues  (which 
undoubtedly  ought  to  have  been,  by  the  regular  course  of  practice,  deferred 
until  the  cause  was  at  issue  as  to  all  the  parties,  or  the  steps  of  the  law  taken  to 
bring  them  into  default)  does  not  appear  upon  the  record  to  have  been  opposed, 
and  that  no  motion  was  made  in  arrest  of  judgment,  or  for  a  postponement, 
until  a  trial  of  the  issues  upon  the  pleas  of  the  principal  might  have  been  had. 
"What  would  have  been  the  proper  proceedings  under  such  circumstances,  whether 
to  try  all  the  issujs  by  the  same  jury,  and  have  damages  assessed  at  the  same 
time  against  all  the  defendants;  or  whether  therq  might  have  bean  several  trials 
and  several  assessments  of  damagas;  and  whether,  if  such  several  assessments 
had  been  made,  and  differed  in  amount,  any,  and  what,  judgment  ought  to 
have  been  entered,  are  points  upon  which  the  court  does  not  think  it  necessary 
to  give  any  opinion. 

The  nature  and  effect  of  a  nolle  prosequi  was  not  well  defined  or  understood 
in  early  times,  and  the  older  authorities  mvolve  contradictory  conclusions.  In 
some  cases  it  was  considered  in  the  nature  of  a  retraxit^  operating  as  a  full  re- 
lease and  discharge  of  the  action,  and,  ot'  course,  as  a  bar  to  any  future  suit. 
In  other  cases  it  was  held  not  to  amount  to  a  retraxit^  but  simply  to  an  agree- 
ment not  to  proceed  further  in  that  suit,  as  to  the  particular  person  or  cause  of 
action  to  which  it  was  applied.  And  this  latter  doctrine  has  been  constantly 
adhered  to  in  modern  times,  and  constitutes  the  received  law.  In  cases  of  tort 
against  several  defendants,  though  they  all  join  in  the  same  plea,  and  are  found 
jointly  guilty,  yet  the  plaintiff  may,  after  verdict,  enter  a  nA)lle  prosequi  as  to 
some  of  them,  and  take  judgment  agamst  the  rest.  The  reason  is  said  to  be 
that  the  action  is  in  its  nature  joint  and  several,  and,  as  the  plaintiff  might 
originally  have  commenced  his  suit  against  one  only,  and  proceeded  to  judg- 
ment and  execution  against  him  alone,  so  he  might,  after  verdict  against  several, 
elect  to  take  his  damages  against  either  of  them.  A  fortiori^  the  same  doctrine 
applies  where  the  defendants  sever  in  their  pleas.  Indeed,  in  tort^  as  we  shall 
hereafter  see,  it  does  not  seem  to  have  been  denied  that  cases  might  exist, 
in  which,  if  the  defendants  severed  in  their  pleas,  the  plamtiff  might,  after 
judgment  against  one,  have  entered  a  nolle  prosequi  as  to  the  others.     The 
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doubt  was,  whether  he  could  do  so  before  judgment,  which  was  finally  settled 
in  favor  of  the  right,  and  in  such  cases,  where  several  damages  were  assessed 
against  the  diflferent  defendants,  the  difficulty  was  afterwards  cured  by  entering 
a  noUe prosequi  as  to  all  but  one  defendant.  And  in  the  same  manner  a  mis- 
joinder of  improper  parties  is  sometimes  aided.  The  authorities  on  this  subject 
will  be  found  summed  up  with  great  accuracy  in  a  note  of  Mr.  Sergeant  Will- 
iams to  the  case  of  Salmon  v.  Smith,  1  Saund.,  207,  note  2.  In  the  same  note 
the  learned  editor  adds:  "If  an  action  is  brought  upon  any  contract  against 
several  defendants,  who  join  in  their  pleas,  and  a  verdict  is  found  against  them, 
it  is  apprehended  the  plaintiff  cannot  enter  a  noUe  prosequi  against  any  of  them ; 
because  the  contract  being  joint,  the  plaintiff  is  compellable  to  bring  his  actioa 
against  all  the  parties  thereto,  and  he  shall  not,  by  entering  a  noUe  prosequi^ 
prevent  the  defendants,  against  whom  the  recovery  has  been  had,  from  calling 
upon  the  other  defendants  for  a  ratable  contribution." 

So  far  as  this  reason  goes,  it  is  inapplicable  to  the  present  case ;  for  the  defend- 
ants are  entitled  not  only  to  a  ratable,  but  a  full,  contribution  over  for  the  en- 
tire sum  against  the  party  in  whose  favor  the  nolle  prosequi  has  been  entered; 
and  consequently  the  nolle  prosequi  does  not  touch  their  rights.  It  is  observ- 
able, also,  that  the  language  is  qualified  by  the  words  "  who  join  in  their  pleas," 
which  are  printed  in  italics,  and  may,  therefore,  fairly  be  presumed  to  have  beea 
inserted  by  the  learned  editor  ex  industria^  with  a  view  to  point  out  an  implied 
distinction  between  cases  where  there  is  a  severance,  and  where  there  is  a 
joinder  in  the  pleas.  If  there  be  any  such  distinction,  it  is  favorable  to  the 
present  case;  for  the  plaintiffs  severed  in  their  pleas  from  their  principal.  The 
learned  editor  proceeds  to  state  that  ^^if  in  such  actions  the  defendants  sever 
in  tbeir  pleas,  as  where  one  pleads  some  plea  which  goes  to  his  personal  dis- 
charge, such  as  bankruptcy  n-e  unques  executor,  and  the  like,  not  to  the  action  of 
the  writ,  the  plaintiff  may  enter  a  nolle  prosequi  as  to  him,  and  proceed  against 
the  others;  for  with  respect  to  the  bankruptcy,  the  statute  of  10  Ann,  c.  5, 
makes  the  other  defendant,  who  is  not  a  bankrupt,  liable  for  the  whole  debt, 
and,  therefore,  in  that  particular  instance,  the  case  is  exactly  the  same  as  where 
an  action  is  joint  and  several.  So  the  plea  of  n^  unques  executor  does  not  deny 
the  cause  of  action,  but  only  that  he  is  one  of  the  representatives  of  the  testa- 
tor. When  the  defendants  sever  in  their  pleas,  with  this  limitation  as  to  the 
extent  of  the  pleas  in  action  upon  contracts,  it  is  immaterial  what  is  the  form 
of  the  action;  for  the  plaintiff  may  enter  a  nolle  prosequi  against  any  of  them 
before  verdict,  and  proceed  against  the  rest."  The  learned  editor  is  fully  borne 
out  in  the  general  position  here  stated,  by  the  case  of  Noke  et  al,  v.  Ingham, 
Wilson,  89,  to  which  he  refers.  The  only  question  is,  whether  there  is  any 
such  qualification  upon  it  as  that  the  plea  should  be  one  going  exclusively  in 
personal  discharge  and  not  to  the  merits.  That  is  the  point  of  real  difficulty. 
The  case  in  1  Wilson,  89,  was  upon  several  promises  made  by  the  defendants  as 
partners.  One  of  them  pleaded  a  former  judgment,  and  issue  being  taken  upon 
the  replication  of  md  tid  record,  judgment  was  given  against  him,  and  a  writ 
of  inquiry  of  damages  awarded  and  final  judgment.  The  other  defendant 
pleaded  his  bankruptcy,  and  upon  this  issue  was  joined ;  and  afterwards  the 
plaintiff  entered  a  nolle  prosequi  as  to  him.  Upon  error  brought,  the  principal 
objection  was  that  the  nolle  prosequi,  upon  a  joint  contract  of  two,  was  a  dis- 
charge of  both.  Mr.  Chief  Justice  Lee  said:  "It  is  agreed  on  all  hands  that, 
in  trespass  against  several,  the  plaintiff  may  enter  a  7iolle  prosequi  as  to  one, 
and  that  will  not  discharge  the  other;  and  therefore  I  cannot  see  why  it  may 
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not  be  done  in  this  case ;  and  I  do  not  see  how  so  proper  an  advantage  can  be 
taken  upon  the  statute  of  Ann,  as  to  the  bankrupt,  as  is  now  taken  by  the  entry 
of  this  nolle prosequV^  Wright,  J.,  was  of  the  same  opinion,  and  so  was  Den- 
nison,  J. ;  and  the  latter  added  that  "  the  plea  of  the  bankrupt  is  not  a  plea  to 
the  action,  but  only  a  personal  discharge ;  but  that  if  one  defendant  was  to 
plead  a  plea  that  was  to  go  to  the  action  of  the  writ,  he  thought  it  might  then 
have  a  different  consideration;  but  that  this  is  not  the  case  here.  This  case  is 
exactly  the  same  as  when  an  action  is  joint  and  several;  for  the  statute  10 
Ann,  c.  15,  has  made  the  partner  not  a  bankrupt  liable  for  the  whole  debt. 
This  case  is  the  very  same  as  to  this  matter  of  entering  a  noUe  prosequi  as  if  it 
had  been  trespass  against  several  defendants." 

It  is  apparent  from  this  summary  of  the  reasoning  of  the  court,  that  the  case 
turned  upon  the  consideration  that  the  contract,  by  the  operation  of  the  statute 
of  Ann,  was  several  as  well  as  joint;  and  all  the  court  concurred  that,  under 
such  circumstances,  the  noUe  prosequi  would  be  good,  being  governed  in  the 
analogy  to  trespass,  where  the  cause  of  action  was  several  as  well  as  joint. 
"What  was  stated  by  Dennison,  J.,  was  not  the  exclusive  ground  of  his  particu- 
lar opinion,  but  only  a  suggestion  that  the  case  might  be  (not  would  be)  differ- 
ent upon  a  plea  to  the  merits.  Now  the  general  reasoning  comes  very  close  to 
the  case  at  bar;  for  here  the  bond  is  several  as  well  as  joint,  and  an  action 
might  have  been  maintained  severally  against  the  defendants;  and  what  is  not 
immaterial  to  be  copsidered,  all  the  parties  were  retained  who  had  joined  in 
their  pleas,  and  between  whom  there  existed  a  right  of  mutual  contribution. 
Even  in  the  case  of  bankruptcy  the  practice  is,  in  England,  to  require  all  the 
joint  contractors  to  be  sued,  as  is  proved  by  the  case  of  Bovill  v.  Wood,  2 
Maul.  &  Selw.,  23,  which  makes  it  really  less  strong  than  a  joint  and  several 
contract.  The  case  of  Moravia  and  another  v.  Hunter  and  Glass,  2  Maul.  & 
Selw.,  444,  which  has  been  relied  on  at  the  bar,  was  ass^impsit  against  four  de- 
fendants, two  of  whom  were  not  served;  D.,  one  of  the  other  defendants, 
pleaded :  1.  li^on  asmmpsit  2.  A  special  plea  of  bankruptcy.  3.  A  general 
plea  of  bankruptcy,  as  to  whom  the  plaintiff  entered  a  nolle  prosequi.  The 
other  defendant  pleaded  non  assumpsit,  and  a  verdict  was  found  against  him. 
The  form  of  the  noUe prosequi  was,  that  the  plaintiffs,  inasmuch  as  they  "can- 
not deny  the  several  matters  above  pleaded  by  the  said  D.,  freely  here  in  court 
confess  that  they  will  not  further  prosecute  their  suit  against  him."  It  was 
moved,  in  arrest  of  judgment,  that  the  noUe prosequi,  so  entered,  had  confessed 
the  non  assumpsit,  as  well  as  the  other  pleas,  and  therefore  the  other  defend- 
ant was  also  discharged;  and  the  distinction  of  Dennison,  J.,  in  Noke  v.  Ingham, 
1  Wils.  R,  89,  was  relied  on.  But  the  court  held  that  the  nolle  prosequi  was, 
in  effect,  only  a  confession;  that,  as  far  as  regards  D.,  he  had  a  defense  in  the 
matters  pleaded  by  him.  This  ca^  does  not,  in  terms,  overrule  the  distinction, 
but  it  does  establish  that  the  court  upheld  the  nolle  prosequi,  notwithstanding 
the  pleadings  did  set  up  a  plea  to  the  merits,  and  not  merely  a  personal  dis- 
charge. The  contract  does  not  appear  to  have  been  joint  and  several ;  and  to 
have  arrived  at  its  conclusion,  the  court  must  have  considered  that  the  con- 
fession of  the  plaintiffs,  that  they  could  not  deny  the  several  matters  above 
pleaded,  ought  not  to  be  deemed  an  admission  of  the  truth  of  the  pleas,  except 
so  far  as  to  waive  further  proceedings  in  the  suit  against  the  party  who  sets 
them  up  as  a  defense.  This  conforms  to  the  definition  given  in  the  book  of  a 
noUe prosequi.  "It  is,"  as  Sergeant  Williams  states,  1  Saund.  R,  207-,  n.  2,  "a 
partial  forbearance  by  the  plaintiff  to  proceed  any  further  as  to  some  of  the 
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defendants,  or  to  part  of  the  suit,  but  still  he  is  at  liberty  to  go  on  as  to  the 
rest." 

These  are  the  only  cases  in  England,  which  the  researches  of  counsel  have 
brought  to  our  notice,  bearing  directly  on  the  point  before  the  court;  and  upon 
looking  into  the  elementary  treatises  and  books  of  practice,  we  have  not  beea 
able  to  find  any  more  general  doctrine.  Indeed,  the  latter  confine  themselves 
exclusively  to  the  enunciation  of  the  principles  above  stated,  with  the  qualifica- 
tions annexed  to  them  in  these  authorities,  as  see  1  Chit:  PL,  32,  33,  546 ;  Com. 
Dig.  PL,  X,  2,  3,  5;  1  Tidd's  Prac.,  630;  2  Arch.  Prac,  219,  220;  2  Lilly  Prac. 
Keg.,  280.  ■  In  America,  the  cases  have  gone  a  step  further.  In  Hartness  v. 
Thompson,  5  John.,  160,  where  an  action  was  brought  against  three  upon  a  joint 
and  several  promissory  note,  and  there  was  a  joint  plea  of  non  assumpsit^  and  the 
infancy  of  the  defendants,  that  was  set  up  at  the  trial;  it  was  held  no  ground  for 
a  non-suit;  but  the  plaintiff,  upon  a  verdict  found  in  his  favor  against  the  other 
two  defendants,  might  enter  a  nolle  prosequi  as  to  the  infant,  and  take  judg- 
ment upon  the  verdict  against  the  others.  In  Woodward  v.  Newhall,  1  Pick., 
500,  in  the  supreme  court  of  Massachusetts,  upon  a  joint  contract  and  suit, 
against  two  persons,  one  of  whom  pleaded  infancy,  it  was  held  that  a  noUe 
prosequi  might  be  entered  as  to  the  infant,  and  the  suit  prosecuted  against  the 
other  defendant.  These  decisions  were  admitted  to  be  against  the  cases  of  Chand- 
ler V.  Parkes,  3  Esp.,  76,  and  Jaflfray  v,  Frebain,  5  Esp.,  47,  but  the  court  thought 
the  practice  adopted  by  themselves  was  most  convenient,  and  therefore  gave  it 
a  judicial  sanction.  These  cases  were  distinguishable  from  that  in  1  Wils.,  89, 
in  the  fact  that  the  plea  went  not  only  in  personal  discharge,  but  proceeded 
upon  a  matter  which  established  an  original  defect  in  a  joint  contract;  whereas 
the  plea  of  bankruptcy  was  for  matter  arising  afterwards.  The  distinction  was 
not  thought  to  be  sound.  Indeed,  the  court  seem  to  have  considered  the  ques- 
tion rather  as  a  matter  of  practice,  to  be  decided  upon  convenience  and  policy, 
than  as  matter  of  principle. 

Hitherto  the  question  has  been  discussed  as  if  the  nolle  prosequi  had  been 
entered  before,  when  in  fact  it  was  entered  after,  judgment  against  the  defend- 
ants. The  next  inquiry  is,  whether  this  creates  any  substantial  diflference  in 
the  case.  In  Lover  v,  Salkeld,  2  Salk.,  455,  in  trespass  against  two  defendants 
and  verdict  for  the  plaintiff,  one  being  an  infant,  the  plaintiff  took  judgment 
against  the  other  and  entered  a  non  pros,  after  the  judgment  against  the  in- 
fants, and  took  out  execution  upon  the  judgment.  Upon  error  brought  it  was 
objected  that  a  non  pros,  could  not  be  entered  after  judgment,  for  the  judgment 
could  not  vary  from  the  demand  of  the  writ.  It  was  argued  on  the  other  side 
that  torts  were  several,  and  that  a  non  pros,  might  be  entered  after  as  well  as 
before  judgment,  and  cases  to  this  effect  were  cited.  Lord  Holt  is  reported  to 
have  said  that  he  supposed  there  were  interlocutory  judgments,  wherein  it 
might  well  be,  but  a  final  judgment  differed,  for,  that  being  once  wrong,  a 
subsequent  entry  would  not  set  it  right.  The  case  was,  however,  adjourned, 
and  nothing  more  appeara  of  it.  This  case  is  not  very  accurately  reported,  and 
it  may  have  been  that  the  judgment  was  joint  and  the  nolle  prosequi  afterwards, 
which  would  remove  the  objection  to  its  authority.  The  circumstance  of  its 
being  adjourned  shows  that  the  doctrine  thrown  out  bj''  Lord  Holt  was  not  de- 
liberately considered  by  him,  and  was  deemed  not  clear.  In  truth,  it  is  directly 
against  the  case  of  Parker  v.  Lawrence,  decided  in  the  exchequer  chamber  and 
reported  in  Hobart,  70.  That  was  trespass  against  three;  one  pleaded  not 
guilty  and  the  other  two  a  justification,  to  which  the  plaintiff  replied,  and  there 
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was  a  demurrer  to  the  replication.  Pending  the  demurrer  the  issue  was  tried, 
and  damages  and  judgment  given  against  him.  After  judgment,  the  plaintiff  en- 
tered a  noUe prosequi  against  the  other  two,  and  a  writ  of  error  was  afterwards 
brought  by  all  three;  and  it  was  alleged  for  error  that  the  TwUe  prosequi  dis- 
charged all  three.  It  was  agreed  by  the  court  (in  conformity  with  the  doctrine 
then  prevailing)  that  if  the  nolle  prosequi  had  been  before  judgment  it  would 
have  discharged  the  whole  action;  and  so  it  would  if  the  judgment  had  been 
against  them  all,  and  then  the  plaintiff  had  entered  a  nolle  prosequi  against  the 
other  two,  for  a  non-suit  or  release  or  other  discharge  of  one  discharges  the 
rest.  But  here  the  action  was  at  an  end  as  to  the  one  by  the  judgment  against 
him,  and  no  judgment  was  had  against  the  others;  so  that  they  were  divided 
from  him,  and  are  not  subject  to  the  damages  found  against  him.  It  was  ad- 
judged that  he  was  not  discharged,  and  there  was  no  error.  This  case  is  of 
great  authority,  having  been  deliberately  decided  by  a  very  high  court.  It  is 
cited  as  authority  by  Chief  Baron  Comyns  in  his  Digest,  Plead.,  X,  5,  who  also 
cites  Plead.,  X,  3,  the  case  in  Salkeld,  as  one  in  which  there  was  a  final  judg- 
ment against  all  the  defendants.  The  reason  of  the  thing  would  seem  entirely 
in  favor  of  the  judgment  in  Hobart,  and  it  stands  supported  by  a  much  earlier 
case,  in  the  year  books,  14  Edw.  IV;  Brooks,  Abridg.  Tresp.  PL,  331.  If  the 
plaintiff  may,  in  any  case,  recover  a  judgment  against  one  on  a  joint  action 
against  two  who  sever  in  their  pleadings,  it  is  wholly  immaterial  to  the  regu- 
larity and  effect  of  that  judgment  m  what  stage  of  the  cause  the  suit  has 
ceased  to  be  prosecuted  against  the  other.  It  is  sutScient  that  in  the  event  the 
judgment  is  consistent  with  the  general  principles  of  the  action.  If  a  nolle 
prosequi  may  be  entered  after  verdict  and  before  judgment  without  discharging 
the  other  party,  there  is  no  gocxl  reason  why  it  may  not  be  done  after  judgment, 
when  there  has  been  no  proceeding  which  binds  the  plaintiff  to  consummate  a 
judgment  against  the  party  whom  he  wishes  to  dismiss.  In  each  case  the  judg- 
ment upon  the  whole  record  is  consistent  with  the  writ. 

The  result  of  this  examination  into  authorities  is  that  there  is  no  decision  ex- 
actly in  point  to  the  present  case;  that  there  is  no  distinction  between  entry  of 
a  noUe  prosequi  before  and  the  entry  after  judgment,  applicable  to  the  present 
facts.  That  the  authorities,  and  particularly  the  American,  proceed  upon  the 
ground  that  the  question  is  matter  of  practice,  to  be  decided  upon  considera* 
tions  of  policy  and  convenience,  rather  than  matter  of  absolute  principle;  and 
that  therefore  this  court  is  left  at  full  liberty  to  entertain  such  a  decision  as  its 
own  notions  of  general  convenience  and  legal. analogies  would  lead  it  to  adopt* 
We  are  of  opinion  that,  where  the  defendants  sever  in  their  pleadings,  a  nolle 
prosequi  ought  to  be  allowed.  It  is  a  practice  which  violates  no  rules  of  plead- 
ing, and  will  generally  subserve  the  public  convenience.  In  the  administration 
of  justice,  matter  of  form  not  absolutely  subjected  to  authority  may  well  yield 
to  the  substantial  purposes  of  justice. 

Dissenting  opinion  by  Mr.  Justice  Johnson. 

The  facts  appearing  upon  the  records,  from  the  count,  pleas  and  replications, 
are  these:  This  action  was  on  a  bond  given  for  the  faithful  discharge  of  the 
office  of  the  cashier  by  Philip  H.  Minor.  It  was  joint  and'  severaL  The  de- 
fendants craved  oyer  jointly,  and  pleaded  performance,  to  which  the  plaintiff 
replied.  They  afterwards  had  leave  to  withdraw  the  joint  pleas;  and  the  four 
securities  jointly  filed  various  pleas,  to  which  plaintiff  replied,  and,  issue  beinjf 
taken,  proceeded  to  trial,  and  obtained  this  verdict.     After  the  verdict,  the 
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principal  to  the  bond  was  ruled  to  plead,  and  he  then  files  a  variety  of  pleas, 
similar  in  effect  to  those  pleaded  by  the  securities.  The  court  then  gave  judg- 
ment upon  the  verdict,  and  the  plaintiff's  attorney  enters  this  nolle  jjroBcqui; 
and  judgment  is  given  for  the  principal  on  the  bond.  That  the  plaintiffs  take 
nothmg  by  their  bill,  but,  for  their  false  clamor,  be  in  mercy,  and  that  the  de- 
fendant go  thereof,  without  day,  and  receive  his  costs.  It  was  insisted  by  tha 
defendants  that,  in  this  state  of  the  pleadings  and  record,  the  plaintiffs  ought 
not  to  have  had  judgment  below;  that  there  is  error,  and  the  judgment  should 
be  reversed.  What  further  order  this  court  would  be  bound  to  render  upon  a. 
reversal,  it  is  not  material  to  inquire.  I  readily  assent  to  the  doctrine  that,  ia 
adjudicating  upon  questions  of  practice,  a  court  should  have  regard  to  public 
convenience;  but  it  would  be  extending  this  principle  to  the  violation  of  its 
own  spirit  and  intent,  if  carried  to  the  extent  of  overturning  known  established 
rules,  both  of  law  and  practice.  To  this  extent,  it  appears  to  me,  the  present 
decision  goes;  and  that  this  judgment  cannot  be  affirmed  without  shaking  as 
well  established  principles  as  adjudged  cases,  and  opening  a  door  to  inconven- 
iences which  must  soon  compel  this  court*  to  retrace  its  steps.  The  judgment, 
as  it  stands  below,  is  against  four  out  of  five  joint  and  several  co-obligors;  and 
the  obligor  omitted,  or  rather  who  has  judgment  in  his  favor,  is  the  cashier,  for 
whose  good  conduct  in  office  the  other  three  became  bound.  Now,  this  judg- 
ment is  either  a  bar  to  a  future  suit  against  the  principal,  or  it  is  not.  If  a  bar, 
then  the  record  exhibits  the  inconsistent  case  of  four  being  made  liable  for  one 
who  was  not  liable  himself.  And  if  it  is  not  a  bar,  then,  by  possibility,  it  may 
be  established  by  the  verdict  of  a  future  jury  that  the  co-obligor,  for  whose 
misfeasance  alone  these  defendants  have  had  judgment  against  them,  had,  in 
fact,  committed  no  misfeasance.  A  rule  of  practice  that  may  lead  to  such  con- 
sequences cannot  rest  upon  public  convenience. 

§  15.  Where  a  joint  contract  is  under  seal,  aU  the  Joint  obligors  must  he  sued 
together,  if  at  aU, 

Nor  is  it  more  easy  to  reconcile  it  to  principle.  No  authority  need  be  cited 
to  establish  that,  wherever  judgment  ought  to  have  been  arrested  below,  thia 
court  is  bound  to  reverse  for  error.  Now,  this  judgment  is  against  one  of  the 
canons  of  the  law  of  contracts.  It  was  at  the  option  of  the  plaintiff  whether 
to  treat  the  bond  as  a  joint  or  several  contract.  He  has  elected  to  treat  it  aft 
joint,  and  must,  therefore,  abide  by  the  law  of  joint  contracts,  as  to  both  right 
and  remedy;  and  upon  these,  when  under  seal,  it  is  an  invariable,  rule  that  all 
must  be  sued,  if  all  have  sealed  t^e  instrument  and  are  in  life. 

§  1 6.  Nonjoinder  of  co-obligors;  plea  in  abatement 

It  is  true  that,  in  general,  the  non-joinder  of  co-obligors  must  be  pleaded  in 
abatement;  but  it  would  be  oppressive  and  inconsistent  to  apply  this  rule  to  a 
case  in  which  it  was  impossible  to  plead  in  abatement,  and  that  was  precisely 
this  case,  since  the  discharge  of  the  principal  from  the  action  was  produced  by 
the  act  of  the  plaintiff,  after  judgment,  at  a  time  when  it  was  impossible,  by 
any  form  of  pleadings,  for  the  defendants  to  avail  themselves  of  this  right.  But 
this  case  comes  within  an  exception  to  the  general  rule  on  the  subject  of  pleas 
in  abatement,  since,  by  the  plaintiff's  own  showing  in  his  declaration  and  repli- 
cation, all  the  co-obligors  named  in  the  instrument  sealed  it,  and  were  in 
life  at  the  commencement  and  close  of  the  suit.  This  distinction,  if  it  be  nec- 
essary to  cite  authority  for  it,  clearly  appears  from  comparing  the  case  of  Eice- 
V.  Shute,  5  Burr.,  2611,  with  the  case  of  Hermer  and  Moore,  noticed  in  the  re- 
port of  that  case.    In  the  one,  it  was  necessary  to  plead  in  abatement,  because 
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the  facts  did  not  appear  on  record  which  were  necessary  to  maintain  the  de- 
fense. In  the  other,  the  judgment  was  arrested,  because  the  facts  of  the 
plaintiffs  own  showing  made  out  that  he  ought  not  to  have  judgment;  which 
were,  all  had  sealed  the  instrument,  and  all  were  alive.  It  cannot  be  ques- 
tioned that,  in  a  joint  contract  by  five,  where  all  remain  equally  bound,  all  in 
life,  and  all  within  reach  of  the  process,  more  especially  where  they  have  been 
all  actually  arrested,  the  plaintiff  must  recover  against  all  or  none.  This  is 
that  case,  and  yet  the  plaintiff  is  allowed  here  to  take  judgment  against  four, 
and  discharge  the  fifth,  the  principal,  by  noUe prosequi^  after  judgment. 

§  17.  ^Vhere  several  joint  obligors  are  sued^  and  a  nolle  prosequi  is  entered  as 
to  one  before  trials  the  others  may  plead  it  puis  darrein  continuance. 

It  cannot  be  doubted  that,  had  this  nolle  prosequi  been  entered  before  trial, 
the  defendants  must  have  been  permitted  to  plead  it,  puis  darrein  cojitintiance, 
and  that  the  plea  must  have  been  sustained.  And  what  reason  is  there  for 
placing  them  in  a  worse  situation,  by  suffering  the  noUe  prosequi  to  be  entered 
after  judgment?  It  is  said  they  severed  in  pleading,  and  suffered  the  cause  to 
go  to  trial  without  objection.  But  was  it  in  the  power  of  these  defendants  to 
compel 'their  co-.obligors  to  join  them  in  pleading?  Or,  if  the  plaintiff  chose 
to  proceed  erroneously  to  trial,  were  the  defendants  under  any  obh'gation  to 
arrest  him  and  set  him  right?  It  was  his  own  folly  if  he  ruled  them  to  trial,  or 
consented  to  go  to  trial,  or  committed  any  other  error  in  proceeding  to  judg- 
ment. 

§  18.  Where  there  are  several  defendants  in  a  joint  action  on  a  contract^  a 
nolle  prosequi  as  to  one  is  a  ba/r  as  to  him. 

I  have  stated  it  to  be  not  indispensable,  in  my  view  of  the  subject,  that  the 
nolle  prosequi  should  be  a  bar  in  this  case  to  a  new  suit  against  the  principal. 
The  derangement  of  the  rights  and  liabilities  of  the  parties,  produced  by  it, 
appears  a  sufficient  objection  both  to  the  principle  and  practice.  For,  certainly, 
it  goes  to  enable  a  plaintiff  to  recover,  by  this  device,  against  parties  who 
otherwise  could  have  defeated  his  action  by  suitably  pleading.  By  a  novel 
practice,  as  it  relates  to  joint  contracts,  he  is  here  permitted  to  evade  an  im- 
portant legal  principle.  But,  if  this  nolle  prosequi  can  be  shown  to  be  a  bar  to 
his  action  against  the  principal  co-obligor,  it  would  seem  to  be  incontestable 
that  this  judgment  ought  to  be  reversed.  And  I  am  yet  to  learn  that,  in  a 
joint  action  in  contract  against  several,  a  nolle  prosequi  as  to  the  whole  action 
against  one  is  not  a  bar  as  to  him.  The  cases  are  very  few  in  the  books  in 
which  the  effects  of  a  nolle  prosequi^  in  such  a  case,  have  been  tried  by  the  only 
sufficient  test  —  a  plea  in  bar,  to  a  suit  upon  the  same  contract.  But,  as  far  as 
they  have  gone;  they  maintain  the  bar.  If  a  bar,  in  cases  in  which  the  suit  is 
against  a  single  defendant,  there  can  be  no  reason  assigned  why  it  should  not  be  a 
bar  as  against  one  of  the  several  defendants.  And  to  this  point,  Beecher's  Case^ 
reported  in  8  Coke,  58.  Croke,  James,  211,  is  direct  and  positive.  That  was  a 
suit  upon  a  bond,  and  the  judgment  there  is  nearly  in  the 'words  of  the  judgment 
in  this  case.  On  a  second  action  upon  the  same  contract,  Ihis  was  held  to  be  a 
bar;  and  it  became  necessary  to  remove  the  judgments,  by  a  writ  of  error,  for 
some  technical  informalities,  before  this  obligee  could  recover  in  the  original  con- 
tract. It  is  true  that  Sergeant  Williams  has  said,  in  his  note  to  1  Saund.,  207  a^ 
"that  a  nolle  prosequi  is  now  held  to  be  no  bar  to  a  future  action  for  the  same 
cause,  except  in  those  cases  where,  from  the  nature  of  the  action,  judgment  and 
execution  against  one  is  a  satisfaction  of  all  the  damages  sustained  by  the 
plaintiff."    And,  by  reference  to  the  next  page  of  his  note,  it  appears  that  the 
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•exception  here  introduced  is  intended  to  embrace  actions  for  torts;  and,  there- 
fore, his  rule  is  intended  to  apply  to  actions  on  contracts.  But  the  authorities 
he  cites  are  far  from  bearing  him  out  in  his  doctrine.  The  case  of  Cooper  v. 
Tiffin,  3  T.  R,  511,  upon  which  he  relies,  decides  nothing  but  a  question  of 
-costs;  and  the  position  that  a  nolle  prosequi  is  no  more  than  a  discontinuance, 
and  the  party  may  sue  again,  is  only  an  obiter  dictum^  in  case  where  the  point 
was  not  presented.  So,  also,  of  his  other  cases,  in  1  Wils.,  89.  The  facts  did 
not  raise  the  question  on  the  effect  of  the  nolle  prosequi^  as  to  the  defendant 
who  was  discharged  by  it;  and  the  judges,  in  considering  whether  the  plaintiff 
<30uld  have  judgment  against  some  of  the  joint  contractors,  where  the  other 
was  discharged  by  bankruptcy,  expressly  decide  upon  the  ground  that  he,  being 
discharged  by  law,  leaving  the  other  bound  for  the  debt,  produced  an  analogy 
between  that  case  and  the  case  of  a  suit  in  trespass,  where  one  only  might  be 
sued  separately.  But  it  is  said,  and  so  Sergeant  Williams  asserts,  "  that  the 
true  nature  and  extent  of  a  nolle  prosequi^  in  civil  cases,  was  not  accurately 
defined  and  ascertained  until  modern  times." 

My  own  opinion  is,  from  all  the  investigation  I  have  been  able  to  make,  that 
it  was  muph  better  understood  in  former  times  than  it  is  at  this  day.  That,  if 
it  were  now  better  understood,  we  should  perceive  fewer  of  those  inconsistencies 
which  are  supposed  to  exist  in  the  decisions  on  this  subject.  Thus  Sergeant 
^Villiams  has  mixed  up  the  cases  on  torts  with  those  on  contracts  in  such  a 
manner  as  could  only  produce*  con  fusion.  To  sustain  the  doctrine  that  a  noUe 
prosequi,  in  an  action  of  debt,  is  a  bar  to  another  suit  on  the  same  bon  I,  he 
-quotes  Green  v,  Charnock,  Croke,  Eliz.,  762,  which  was  trespass  quire  clatisum 
f  regit  And  for  other  cases  which,  he  says,  establish  the  principle,  '*that  a 
noUe prosequi  is  not  of  the  nature  of  a  retraxit  or  a  release;  but  an  agreement 
only,  not  to  proceed  as  to  some  of  the  defendants  on  a  purt  of  the  suit."  With- 
out I'estricting  the  doctrine  to  any  class  of  cases,  he  cites  a  string  of  author- 
ities, in  every  one  of  which  the  decisions  were  in  actions  of  trespass  or  tort. 
Yet,  it  pannot  be  contended  that  the  use  of  the  nolle  prosequi  in  cases  of  tort, 
in  which  the  defendants  may  be  joined  and  disjoined  at  the  pleasure  of  the 
plaintiff,  can  afford  precedent  or  authority  for  the  use  of  it  in  cases  of  joint 
oontrajt;  in  which  the  law,  regarding  the  nature  of  the  contract  and  the  rights 
of  the  parties,  imposes  on  the  plaintiff  the  obligation  to  sue  them  jointly.  To 
me  it  appears  that  there  is  abundant  authority  to  prove  that  the  nolle  prosequi^ 
though  entered  by  attorney  with  the  judgment  that  defendant  eat  sinedie^  has 
the  effect  of  a  retraxit.  Lord  Coke  certainly  places  them  on  the  same  foot, 
both  in  his  Institutes,  1  Inst.,  139,  and  his  comment  upon  Beecher's  Case,  8  Rep. ; 
and  in  both  instances  he  describes  the  nolle  prosequi  as  one  of  two  kinds  of  re- 
traxit^ appropriate  to  different  cases,  but  both  producing  a  bar.  And  yet  in 
one  only  is  the  term  retraxit  introduced  into  the  entry  of  judgment.  See,  also, 
2  Rolle's  Abridg.,  No^  Prosequi, 

In  Green  v,  Charnock,  Cro.  Eliz.,  762,  they  are  certainly  treated  as  synony- 
mous  and  equivalent.  That  was  trespiis^  qtiare  clausum  frer/it  against  C.  and  S. 
S.  made  default,  and  judgment  of  nil  dicit  was  then  taken  against  him.  C. 
pleaded  in  bar,  plaintiff  replied,  etc.,  and  judgment  in  demurrers  for  plaintiff. 
A  nolle  prosequi  was  then  entered  against  S.,  and  writ  of  inquiry  and  judgment 
against  C.  And  the  case  proceeds:  "Thereupon  they  brought  error,  and  the 
error  assigned  was,  because  this  nolle  prosequi  is  against  one,  when  judgment 
is  taken  against  both ;  being  that  a  retraxit  against  one  is  as  strong  as  a  release 
against  the  one,  the  which  being  to  one  defendant,  is  a  good  discharge  to  both." 
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^o,  again,  in  the  case  of  Dennis  v.  Payn,  Cro.  Car.,  651,  P.  and  P.  gave  their 
joint  and  several  bond  to  D.,  who  sued  the  one  severally,  and,  after  plea,  entered 
a  retraxit  He  afterwards  brought  suit  upon  the  bond  against  the  other  P., 
who  pleaded  the  retrascit  to  the  first  in  bar.  There  was  no  question  made  upon 
its  being  a  bar,  either  direct  or  by  estoppel;  as  to  the  obligor  first  sued,  it  is,  in 
terms,  admitted.  But  the  benefit  of  that  discharge  was  claimed  by  the  second 
P.,  and  on  this  the  judges  divided,  one  maintaining  that  its  effect  was  that  of 
A  release,  and  the  other,  that  of  an  estoppel,  only  to  be  taken  advantage  of  by 
him  in  w^hose  favor  it  was  entered;  and  Croke,  who  held  it  to  be  an  escoppel, 
identifies  it  with  a  noUe  prosequi^  by  observing  that  it  is  *'^  quasi  an  agreement 
that  he  will  no  further  prosecute;  non  vtilt  ulterius  prosequL'^^  So  that  both 
admit  it  to  be  a  bar  against  the  one  discharged.  So  in  Hobart,  70,  and  in  3 
Kebble,  332,  p.  31,  in  the  year  1674,  noUe  prosequi  and  retraxit  are  considered 
as  synonymous.  So  in  Silley's  Practical  Register,  in  1719,  a  nolle  prosequi  is 
defined  thus:  "This  is  that  the  plaintiff  will  proceed  no  further  in  his  action, 
and  may  be  as  well  before  as  after  verdict;  and  is  stronger  against  the  plaintiff 
than  a  non-suit,  for  a  non-suit  is  a  default  for  non-appearance,  but  this  is  a 
voluntary  acknowledgment  that  he  hath  no  cause  of  action."  Title  NoUe 
Pros.  So  Sergeant  SalEeld,  who  comes  down  in  the  time  of  Queen  Ann, 
refers  to  Beecher's  Case  for  the  law  of  retraxit^  and  gives  the  definition  of  re- 
traxit in  the  words  of  the  entry  of  a  nolle  prosequi.  Title  Retraxit.  3  Salk. 
So  in  4  Wood,  87,  in  the  year  1691,  it  is  distinctly  asserted  that  an  entry  **  of  a 
venit  hie  in  curia^  et  fatitur  hie  in  curia^  with  a  judgment  that  defendant  eat 
unde  sine  die,^'  is  equivalent  to  a  retraxit.  At  what  period  a  different  idea 
begun  to  prevail,  I  have  not  been  able  to  discover;  certainly  I  can  find  no  ad- 
judged case  to  support  it.  In  the  case  of  Walsh  v.  Bishop,  in  Cro.  Car.,  239, 
243,  referred  to  by  Sergeant  Williams  as  introducing  a  different  doctrine,  is 
directly  against  him.  That  was  an  action  of  trespass  and  battery  against  two; 
they  severed  in  pleading,  and,  after  verdict  against  both,  a  nolle  prosequi  was 
entered  against  one,  and  the  other  moved  it  in  arrest  of  judgment.  In  that 
case,  it  is  admitted,  in  terms,  by  tj;ie  court,  that  as  to  the  one  the  nolle  prosequi 
was  an  absolute  bar.  And  by  reference  to  the  same  case,  in  page  239,  it  will  be 
seen  that  the  argument  rested  upon  the  right  of  a  plaintiff  to  proceed  against 
one  of  the  several  defendants  in  trespass. 

If  this  plaintiff  ever  had  a  right  to  proceed  against  these  four  defendants  in 
originating  this  suit,  I  should  have  felt  no  doubt.  That  is  the  case  in  trespass; 
that  is  the  case  where  one  defendant  is  bankrupt,  or  an  infant,  or  pleads  ne 
tinqv-es  executor.  1  Wils.,  89 ;  3  Espin.,  76.  There  is  a  modern  book  of  practice 
of  great  respectability  (I  mean  Sellon,  title  Nolle  Prosequi)^  in  \vhich  this 
doctrine  is  summed  up  to  my  entire  satisfaction.  The  form  of  the  entry  is 
there  given  in  words,  and  conforms  entirely  to  the  entry  in  this  case,  except 
that  the  words  are  here  added,  that  *'  the  plaintiffs  take  nothing  by  their  bill, 
but  for  their  '  false  clamors  be  in  mercy;'  "  which  can,  at  least,  detract  nothing 
from  the  effects  of  the  judgment.  Yet  it  is  there  laid  down,  as  the  law  of  his 
dav,  that  such  a  judgment,  when  it  goes  to  the  whole  cause  of  action,  operates 
in  effect  as  a  retraxit.  The  judgment  in  this  case  goes  to  the  whole  cause  of 
action,  and,  as  between  the  plaintiff  and  the  cashier,  is  of  the  same  effect  as  if 
there  had  been  no  other  defendant  to  the  action.  In  a  subsequent  part  of  the 
article,  the  same  author  (Sellon)  recognizes  the  distinction  between  cases  of 
trespass  or  tort  and  cases  of  contract,  and  lays  down  the  rights  of  the  parties 
in  each,  in  accordance  with  the  views  I  entertain  on  the  subject,  to  wit:  that  if 
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the  nolle  prosequi  be  entered,  so  as  to  produce  any  derangement  in  the  rights 
of  the  defendants  to  deprive  them  of  a  legal  defense,  or  subject  them  to  in- 
creased difficulties  or  liabilities,  it  is  error.  The  case  in  Maule  &  Selwyn,*which 
was  supposed  to  have  overruled  the  previous  decisions,  is  in  perfect  accordance 
with  them ;  for,  although  the  defendant  had  pleaded  non  assumpsit^  he  had  also 
pleaded  his  discharge  as. a  bankrupt.  On  the  contrary,  if  the  language  of  the 
court  in  that  case  be  considered  as  affording  the  true  rationcUe  of  the  entry  of 
the  nolle  prosequi,  it  would  be  fatal  to  the  plaintiffs  in  this  cause.  The  court 
say  it  amounts  to  an  acknowledgment  that  the  one  defendant  had  a  defense. 
But  what  defense  did  this  co-obligor  set  up  that  the  other  defendants  ought  to 
have  the  benefit  of?  His  pleas  were,  in  terms,  those  which  had  been  pleaded 
by  these  co-obligors.  If  this  confession  of  plaintiffs  went  to  those  pleas,  then 
were  these  defendants  discharged,  since  the}'^  could  not  be  liable  if  he  was  not 
guilty.  It  is  a  question  of  no  importance  — one  of  no  influence  upon  the  law  of 
the  case,  whether  a  noils  prosequi  may  be  entered  before  or  after  judgment,  or 
when  it  may  be  entered,  otherwise  than  as  it  affects  the  legal  relations  of  the 
parties  and  the  rules  which  govern  suits  at  law. 

§  1 9.    Whe7i  a  n^olle  prosequi  can  he  entered. 

And  here,  I  think,  I  may  very  confidently  maintatn  that  in  no  case  can  a 
noUe  prosequi  be  legally  entered,  as  to  one  of  the  defendants,  unless  the  suit 
might  originally  have  been  maintained  against  those  who  remain,  or  unless  the 
remaining  defendants  might  have  availed  themselves  of  pleading  the  non-joinder 
of  their  co-obligor,  if  their  rights  were  affected  by  his  exclusion  from  the  ac» 
tion.  In  the  first  class  are  comprised  all  actions  of  tort,  in  which  no  prejudice 
is  done  to  the  defendants,  since  their  co-defendant  need  not  originally  have 
been  made  a  party.  And  I  may  add,  also,  the  case  of  bankrupts  and  infants, 
both  of  whom,  when  joint  contractors,  may  be  admitted  as  defendants  upon 
declaring  against  their  co-obligors,  according  to  the  truth  of  the  case.  They 
may,  also,  without  prejudice  to  their  co-defendants,  be  discharged  by  nolle 
prosequi;  but  even  as  to  them  it  seems  the  precedents  imposed  a  restriction ; 
for  it  is  not  permitted,  if  they  have  blended  their  fate  with  that  of  their  co- 
defendants  by  joining  in  their  pleas.  They  have,  then,  waived  their  privilege. 
If  their  pleas  impart  no  waiver  of  their  privilege,  the  right  of  the  plaintiff  to 
his  noUe  prosequi,  as  to  them,  is  conceded,  because  the  relations  of  the  parties 
are  not  altered,  nor  their  rights  in  any  way  prejudiced.  But  I  conceive  the 
nolle  prosequi  cannot  be  entered  at  any  point  of  time  when  it  would  place  the 
defendants  in  a  worse  situation  or  deprive  them  of  any  advantage  of  making 
their  defense.  Surely  the  precedents  for  entering  the  nolle  prosequi  after  judg- 
ment in  actions  of  trespass  against  some  defendants,  and  going  on  to  levy  sat- 
isfaction from  the  rest,  can  afford  no  precedent  here,  since  it  is,  in  the  one  case^ 
what  the  law  enjoins;  in  the  other,  what  it  forbids.  Nor  are  the  precedents 
of  cases  in  which  the  one  defendant  never  was  bound  or  is  discharged  by  op- 
eration of  law,  without  discharging  the  other,  any  better  authority.  In  all 
these  cases  the  relative  rights  and  liabilities  of  the  parties  remain  the  same. 
No  legal  absurdities  can  ensue,  and  no  more  is  given  against  them  by  the  judg- 
ment than  what  could  have  been  legally  claimed  of  them  by  the  action. 

There  is  one  curious  result  produced  by  this  decision  which  is  not  among  the 
least  of  the  objections  to  rendering  a  judgment  for  the  defendant  in  error.  It 
cannot  be  contested,  and  the  whole  argument  is  admitted,  that  if  the  discharge 
of  the  principal  produce  a  bar  in  his  favor,  this  judgment  should  be  reversed 
lor  error.     But  the  conclusion  that  it  is  no  bar  is  now  to  be  deduced  from  a 
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String  of  decisions,  in  every  one  of  which  Sergeant  Williams  himself  admits 
that  no  recovery  could  be  had  against  the  defendant  who  has  been  discharged 
by  the  nolle  prosequi.  It  is  true  he  attributes  this  bar  to  the  nature  of  the  ac- 
tion ;  but  this  is,  at  least,  acknowledging  that  the  material  question  in  the  tres- 
pass cases  never  could  arise  in  the  present  case.  In  the  only  case,  however, 
even  in  trespass,  in  which  the  question  in  this  case  came  distinctly  before  the 
court,  I  mean  the  case  of  Green  v.  Charnock,  Croke,  Eliz.,  762,  in  which  there 
was  an  interlocutory  judgment  against  S.,  and  judgment  pronounced  against 
C,  and  a  nolle  prosequi  as  to  S.,  it  was  adjudged  that  the  noUe  prosequi  as  to 
S.  was  a  release  to  him,  and  therefore  to  C. ;  and  the  judgment  against  0.  was 
revereed  in  error  brought,  and  yet  there  they  did  not  join  in  the  pleading.  If, 
in  the  present  case,  the  defendants  had  all  pleaded,  whether  jointly  or  sever- 
ally, and  verdict  had  been  for  the  one  defendant,  on  any  plea  to  the  merits,  it 
is  clear  that,  notwithstanding  a  verdict  had  passed  for  the  plaintiff  against  the 
remaining  four,  he  could  not  have  had  judgment.  1  Saund.,  217.  And  the  dis- 
tinction between  the  actions  of  debt  and  trespass  on  this  point  has  been,  until 
now,  considered  as  known  and  established.  1  Plow.,  66,  6;  8  Rep.,  120,  133; 
2  Lilly  Ab.,  210,  107.  Upon  the  whole,  I  am  very  clear  that  this  judgment 
ought  to  be  reversed,  and  judgment  below  entered  for  defendants. 

Judgment  affirmed^  with  costs. 

FLECKNBR  v,  BANK  OF  THE  UNITED  STATES. 
(8  Wheaton,  338-864.     1823.) 

E«ROR  to  U.  S.  District  Court,  District  of  Louisiana. 

Opinion  by  Mr.  Justice  Story. 

Statement  of  Facts. —  The  Bank  of  the  United  States  brought  an  action  in 
the  district  court  for  Louisiana  district,  against  William  Fleckner  (the  plaintiff 
in  error),  upon  a  promissory  note  of  Fleckner,  dated  the  26th  of  March,  1818, 
for  the  sum  of  $10,000,  payable  to  one  John  Nelder,  or  order,  on  the  1st  of 
March,  1820,  for  value  received;  and  the  bank,  in  their  declaration  by  petition, 
made  title  to  the  same  note  through  several  mesne  indorsements,  the  last  of 
which  was  that  of  the  president,  etc.,  of  the  Planters'  Bank  of  New  Orleans, 
through  their  cashier,  as  agent.  The  answer  of  Fleckner  sets  up  several 
grounds  of  defense:  1.  That  the  Bank  of  the  United  States  purchased  the  note 
in  question  from  the  Planters'  Bank,  which  was  a  trading  within  the  prohibi- 
tions of  its  charter.  2.  That  the  transfer  was  usurious,  it  having  been  made  in 
consideration  of  a  loan  or  discount  to  the  Planters'  Bank,  upon  which  more 
than  at  the  rate  of  six  per  cent,  per  annum  was  taken  by  the  Bank  of  the 
United  States.  3.  That  the  cashier  of  the  Planters'  Bank  had  no  authority  to 
make  the  transfer.  4.  That  the  making  of  the  promissory  note  was  not  a 
mercantile  transaction,  or  governed  by  mercantile  usages  or  laws,  because  it 
was  given  as  a  part  consideration  for  the  purchase  by  Fleckner  of  a  plantation 
and  slaves  from  Nelder,  and  that  the  notary  before  whom  the  sale  was  exe- 
cuted and  recorded,  wrote  on  the  note  "  ne  varieiu?%^^  by  which  every  holder  of 
the  note  might  know  it  was  not  a  mercantile  transaction,  and  could  obtain 
knowledge  of  the  circumstances  under  which  it  was  given.  And  the  answer 
proceeds  to  state  that  Nelder  had  no  title  to  a  part  of  the  plantation  and 
slaves,  and  that  the  note  ought  not  to  be  paid  until  the  title  was  made  good; 
and  it  then  prays  that  the  matters  thus  alleged  and  put  in  issue  may  be  inquired 
of  by  a  jury.    The  issue  was  joined,  and  on  trial  the  jury  found  a  verdict  for 
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the  Bank  of  the  United  States:  and  the  cause  now  comes  b3fore  us  upon  a 
writ  of  error,  and  a  bill  of  exceptions  taken  at  the  trial.  The  various  grounds^ 
assumed  by  the  answer,  which  are  substantially  the  same  as  taken  by  the  ex- 
ceptions, will  be  considered  by  the  court  in  the  order  in  which  they  have  been 
mentioned. 

§  20.  There  is  no  violation  of  charter  by  Bank  of  United  States  in  discounting^ 
a  promissory  note. 

And,  first,  as  to  the  alleged  violation  of  the  charter  by  the  Bank  of  the 
United  States  in  purchasing  the  note  in  question.  The  act  of  congress  of  the 
10th  of  April,  1816,  c.  44,  incorporating  the  bank,  in  the  ninth  rule  of  the  fun- 
damental articles,  declares  (s.  11,  art.  9;  3  Slats,  at  Laroje,  272)  that  "the 
said  corporation  shall  not,  directly  or  indirectly,  deal  or  trade  in  any  thing 
except  bills  of  exchange,  gold  or  silver  bullion,  or  in  the  sale  of  goods  really 
and  truly  pledged  for  money  lent,  and  not  redeemed  in  due  time,  or  goods 
which  shall  be  the  proceeds  of  its  lands.  It  shall  not  be  at  liberty  to  purchase 
any  public  debt  whatsoever,  nor  shall  it  take  more  than  at  the  rate  of  six  per 
centum  per  annum  for  or  upon  its  loans  or  discounts."  It  certainly  cannot  be  a 
just  interpretation  of  this  clause  that  it  prohibits  the  bank  from  purchasing  any 
thing  but  the  enumerated  articles,  for  that  would  defeat  the  powers  given  in 
other  parts  of  the  act.  The  seventh  section  declares  that  the  bank  shall  have 
capacity  to  purchase,  receive,  etc.,  lands,  etc.,  goods,  chattels  and  effects,  of 
whatsoever  kind,  nature  and  quality,  to  an  amouni  not  exceeding  tifty-five 
millions  of  dollars,  and  the  same  to  sell,  grant,  demise,  alien  and  dispose  of. 
And  where  the  act  means  to  prohibit  purchases  of  an\'  particular  thing,  it 
uses  the  very  term,  as  in  the  prohibition  of  purchasing  any  public  debt  in 
this  very  clause.  And  certainly  there  is  no  pretense  to  say  that,  if  discounting 
promissory  notes  be  a  purchase  in  point  of  law,  it  could  have  been  the  legisla- 
tive intention  to  include  such  an  act  in  the  prohibition.  It  is  notorious  that 
banking  operations  are  always  carried  on  in  our  country  by  discounting  notes. 
The  late  Bank  of  the  United  States  conducted,  and  all  the  state  banks  now 
conduct,  their  business  in  this  way.  The  principal  profits  of  banks,  and,  in- 
deed, the  only  thing  which  makes  them  more  valuable  than  private  stock, 
arises  from  this  source.  The  legislature  cannot  be  presumed  ignorant  of  these 
facts;  and  it  would  be  absurd  to  suppose  that  it  meant  to  create  a  bank  with- 
out any  powers  to  carry  on  the  usual  business  of  a  bank.  The  act  contemplates 
throughout  an  authority  to  make  loans  and  discounts.  It  provides  expressly 
for  the  establishment  of  offices  of  discount  and  deposit;  and  the  very  clause 
now  under  consideration  recognizes  the  power  of  the  bank  to  make  loans 
and  discounts,  and  restricts  it  from  taking  more  than  six  per  cent,  on  such 
loans  or  discounts.  But  in  what  manner  is  the  bank  to  loan?  What  is  it  to 
discount?  Has  it  not  a  right  to  take  an  evidence  of  the  debt  which  arises 
from  the  loan?  If  it  is  to  discount,  must  there  not  be  some  chose  i?i  action  or 
written  evidence  of  a  debt,  payable  at  a  future  time,  which  is  to  be  the  subject 
of  the  discount?  Nothing  can  be  clearer  than  that,  by  the  language  of  the 
commercial  world  and  the  settled  practice  of  banks,  a  discount  by  a  bank 
means,  ex  vi  terfnini,  a  deduction  or  drawback  made  upon  its  advances  or  loans 
of  money  upon  negotiable  paper  or  other  evidences  of  debt,  payable  at  a  future 
day,  which  are  transferred  to  the  bank.  We  must  suppose  that  the  legislature 
used  the  language  in  this  its  appropriate  sense;  and  if  we  depart  from  this  settled 
construction,  there  is  none  other  which  can  be  adopted  which  would  not  defeat 
the  great  objects  for  which  the  charter  was  granted,  and  make  it,  as  to  the 
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stockholders,  a  mere  mockery.  If,  therefore,  the  discounting  of  a  promissory 
note,  according  to  the  usage  of  banks,  be  a  purchase  within  the  meaning  of  the 
ninth  rule  above  stated  (upon  which  serious  doubts  may  well  be  entertained),  it 
is  a  purchase  by  way  of  discount,  and  permitted,  by  necessary  inference,  from 
the  last  clause  in  that  rule. 

Tiie  true  interpretation,  however,  of  that  rule  is,  not  that  it  prohibits  pur- 
chases generally,  but  that  it  prohibits  buying  and  selling  for  the  purposes  of 
gain.  It  aims  to  interdict  the  bank  from  doing  the  ordinary  business  of  a 
trader  or  merchant  in  buying  or  selling  goods,  etc.,  for  profit,  and  uses  the  words- 
"deal"  and  '* trade"  in  contradistinction  to  purchases  made  for  the  accommo- 
dation or  use  of  the  bank,  or  resulting  from  its  ordinary  banking  operations. 
And  that  this  is  the  true  sense  of  the  rule  is  strongly  evinced  by  the  twelfth 
section  of  the  act,  which  enforces  a  penalty  for  the  violation  of  this  very  rule.  It 
enacts  that  if  the  bank,  "  or  any  person  or  persons  for  or  to  the  use  of  the  same, 
shall  deal  or  trade  in  buying  or  selling  goods,  wares,  merchandise  or  commod- 
ities whatsoever,  contrary  to  the  provisions  of  this  act,  all  and  every  person, 
etc.,  shall  forfeit,  etc.,  treble  the  value  of  the  goods,  etc.,  in  which  such  dealing- 
and  trading  shall  have  been."  The  words  dealing  and  trading  are  used  aa 
equivalent  in  meaning,  and  they  are  connected  with  "goods,  wares,  mer- 
chandises an:l  commodities,"  wfiich  words,  in  mercantile  language,  are  always 
used  with  reference  to  corporeal  substances,  and  never  to  mere  ehoaes  in  action. 
And  as  there  is  no  reason  to  suppose  that  the  penalty  was  not  intended  to 
be  coextensive  with  the  prohibitions  of  the  ninth  rule,  the  exception  of  bills  of 
exchange  in  that  rule  was  either  inserted  ex  mc^ori  cautela  or  designed  to  au- 
thorize the  purchase  and  sale  of  bills  of  exchange  at  a  price  above  their  par 
valu?.  At  all  events,  doubtful  phraseology  of  this  sort  cannot  be  admitted  i;o 
overrule  a  clear  legislative  intention  of  authorizing  discounts;  and  if  so,  as 
there  are  no  words  restricting  the  discounts  to  any  particlar  kind  of  paper,  the 
right  must  equally  apply  to  all  kinds. 

Tlie  evidence  in  the  case  shows  that  the  note  in  question  was  discounted  for 
the  Planters'  Bank  by  the  Bank  of  the  United  States,  and  after  dcilucting,  for 
the  time  the  note  was  to  run,  a  sum  equal  to  the  rate  of  six  per  cent,  per 
annum,  the  residue  was  carried  to  the  credit  of  the  Planters'  Bank,  which  it 
seems  was  then  indebted  to  the  Bank  of  the  United  States  in  a  large  sum  of 
money.  It  is  immaterial  to  the  decision  of  the  point  now  under  consideration, 
whether  the  discount  was  for  this  purpose  or  not,  for  whether  the  proceeds  were 
to  be  paid  over,  or  carried  to  the  general  credit  of  the  party,  or  applied  to  the 
payment  of  a  pre-existing  debt,  the  transaction  was  still  in  substance  a  dis- 
Ci'Unt,  and,  therefore,  not  within  the  prohibitions  of  the  ninth  rule  of  the  char- 
ter- The  district  judge,  therefore,  who  sat  at  the  trial,  was  perfectly  correct  in 
refusing  to  charge  the  jury,  as  the  counsel  for  Fleckner  requested,  "that  the 
receiving  the  transfer  of  the  said  promissory  note,  and  the  payment  of  the 
amount  in  account,  as  stated  in  the  evidence,  was  a  dealing  in  notes,  and  such 
dealing  was  contrary  to  the  provisions  of  the  act  incorporating  the  said  bank." 
And  he  was  equally  correct  in  charging  the  jury  "  that  the  acceptance  of  an 
indorsed  note  in  payment  of  a  debt  due  is  not  a  trading  in  things  prohibited 
by  the  act."  And  this  was  the  whole  of  his  charge  on  this  point  brought  up 
by  the  exceptions.  It  may  be  added,  upon  this  point,  that  even  if  the  bank 
had  violated  the  rule  above  stated,  by  this  particular  transaction,  it  is  not  easy 
to  pirceive  how  that  objection  could  be  available  in  favor  of  Fleckner.  The 
act  has  not  pronounced  that  such  a  violation  makes  the  transaction  or  contract 
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ipso  facto  void ;  but  has  punished  it  by  a  specific  penalty  of  treble  the  value.  It 
would  therefore  remain  to  be  shown  how,  if  the  bank  had  a  general  right  to 
discount  notes,  a  contract  not  made  void  by  the  act  itself  could,  on  this  account, 
be  avoided  by  a  party  to  the  original  contract,  who  was  not  a  party  to  the  sub- 
sequent transfer. 

§  21.  DUcounting  from  face  of  a  note  the  interest  for  ike  time  the  note  has  to 
run  is  not  usury. 

The  next  point  arising  on  the  record  is,  whether  the  discount  taken  in  this 
case  was  usurious.  It  is  not  pretended  that  interest  was  deducted  for  a  greater 
length  of  time  than  the  note  had  to  run,  or  for  more  than  at  the  rate  of  six 
per  cent,  per  annum  on  the  sum  due  by  the  note.  The  sole  objection  is  the  de- 
duction of  the  interest  from  the  amount  of  the  note  at  the  time  it  was  dis- 
counted ;  and  this,  it  is  said,  gives  the  bank  at  the  rate  of  more  than  six  per 
cent,  upon  the  sum  actually  carried  to  the  credit  of  the  Planters'  Bank.  If  a 
transaction  of  this  sort  is  to  be  deemed  usurious,  the  same  principle  must  apply 
with  equal  force  to  bank  discounts  generally,  for  the  practice  is  believed  to  be 
universal;  and,  probably  few,  if  any,  charters  contain  an  express  provision 
authorizing,  in  terms, .the  deduction  of  the  interest  in  advance  upon  making 
loans  or  discounts.  It  has  alwaj^s  been  supposed  that  an  authority  to  discount, 
or  make  discounts,  did,  from  the  very  force  of  the  terms,  necessarily  include 
an  authority  to  take  the  interest  in  advance.  And  this  is  not  only  the  settled 
opinion  among  professional  and  commercial  men,  but  stands  approved  by  the 
soundest  principles  of  legal  construction.  Indeed,  we  do  not  know  in  what 
other  sense  the  word  discount  is  to  be  interpreted.  Even  in  England,  where  no 
statute  authorizes  bankers  to  make  discounts,  it  has  been  solemnly  adjudged  that 
the  taking  of  interest  in  advance  by  bankers,  upon  loans  in  the  ordinary  course 
of  business,  is  not  usurious. 

§  22.  The  taking  of  usurious  interest  is  a  violation  of  the  charter  of  the  hanky 
hut  the  debtor  cannot  set  it  up. 

If,  indeed,  the  law  were  otherwise,  it  would  not  follow  that  the  transfer  to 
the  bank  of  the  present  note  would  be  void,  so  that  the  maker  of  the  note 
could  set  it  up  in  his  defense.  The  statute^  of  usury  of  the  states,  as  well 
as  of  England,  contain  an  express  provision  that  usurious  contracts  shall  be 
utterly  void ;  and  without  such  an  enactment,  the  contract  would  be  valid,  at 
least  in  respect  to  persons  who  were  strangers  to  the  usury.  The  taking  of  in- 
terest by  the  bank  beyond  the  sum  authorized  by  the  charter  would,  doubtless, 
be  a  violation  of  its  charter,  for  which  a  remedy  might  be  applied  by  the  govern- 
ment ;  but  as  the  act  of  congress  does  not  declare  that  it  shall  avoid  the  con- 
tract, it  is  not  perceived  how  the  original  defendant  could  avail  himself  of  this 
ground  to  defeat  a  recovery.  The  opinion  of  the  district  judge  that  the  dis- 
count taken  in  this  case  was  not  usurious,  and  would  not  defeat  the  right  of  re- 
covery of  the  plaintiffs,  was,  therefore,  unexceptionable  in  point  of  law. 

The  next  point  is,  whether  the  indorsement  of  the  note,  by  the  cashier  of 
the  Planters'  Bank,  was  suflBcient  to  transfer  the  property  to  the  original  plaint- 
iffs. The  evidence  on  this  point  was,  that  the  board  of  directors  of  the  Plant- 
ers' Bank,  on  the  21st  of  October,  1818,  passed  a  resolution,  "that  the 
president  and  cashier  be  authorized  to  adopt  the  most  eflfectual  measures  to 
liquidate,  the  soonest  possible,  the  balance  due  to  the  office  of  discount  and  de- 
posit in  this  city  [New  Orleans],  as  well  as  all  others  presently  due,  and  which 
may  in  the  future  become  due  to  any  banks  of  the  cit3\"  The  indorsement 
was  made  to  the  Bank  of  the  United  States  on  the  5th  of  September,  1819; 
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«»nd  before  the  commencement  of  this  suit,  namely,  on  the  27th  of  June,  1820, 
the  board  of  directors  of  the  Planters'  Bank  passed  a  resolution,  to  which  the 
corporate  seal  is  annexed,  declaring  that  the  two  notes  of  the  defendant  (of 
which  the  present  note  was  one)  *'  were  indoraed  by  the  late  cashier  of  the 
Planters'  Bank,  by  authority  of  the  president  and  directors,  and  delivered  to 
the  office  of  discount  and  deposit  of  the  Bank  of  the  United  States,  and  the 
amount  passed  to  the  credit  of  the  Planters'  Bank,  and  that  the  said  board  of 
directors  do  hereby  ratify  and  confirm  the  said  act  of  their  said  cashier  as  the 
act  of  the  president,  directors  and  company  of  the  Planters'  Bank."  The  act 
incorporating  the  Planters'  Bank  has  been  examined  by  the  court;  and  as  to 
the  appointment  of  the  cashier,  and  the  authority  of  the  board  of  directors,  it 
does  not  differ  materially  from  acts  incorporating  other  banks. 

§  23«  Acts  done  hy  the  cashier  of  a  hank  in  the  ordinary  course  of  his  business 
<j^e  ptnma  facie  evidence  of  authority. 

It  authorizes  the  president  an*  directors  to  appoint  a  cashier  and  other  offl- 
<^rs  of  the  bank,  and  gives  the  president  and  directors,  or  a  majority  of  them, 
"  full  power  and  authority  to  make  all  such  rules  and  regulations  for  the  gov- 
ernment of  the  affairs  and  conducting  the  business  of  the  said  bank  as  shall 
not  be  contrary  to  this  act  of  incorporation."  Act  of  15th  April,  1811;  1 
Martin's  Dig.,  668  et  seq.  It  contains  no  regulations  as  to  the  duties  of  the 
cashier,  nor  any  express  authority  for  the  corporation  to  make  by-laws.  The 
whole  business  of  the  bank  is  confided  entirely  to  the  directors,  and  of  course 
with  them  it  would  rest  to  fix  the  duties  of  the  cashier  or  other  officers. 
"Whether  they  have  in  fact  made  any  regulations  on  this  subject  does  not  ap- 
pear; but  the  acts  of  the  cashier,  done  in  the  ordinary  course  of  the  business 
actually  confided  to  such  an  officer,  may  well  be  deemed  prima  facie  evidence 
that  they  fell  within  the  scope  of  his  duty, 

§  24.  Acts  of  a  corporation  binding  although  no  corporate  seal  was  used. 

The  first  objection  urged  against  this  evidence  is,  that  the  corporation  could 
not  authorize  any  act  to  be  done  by  an  agent  by  a  mere  vote  of  the  directors, 
but  only  by  an  appointment  under  its  corporate  seal.  And  the  ancient 
doctrine  of  the  common  law,  that  a  corporation  can  only  act  through  the 
instrumentality  of  its  common  seal,  has  been  relied  upon  for  this  purpose. 
"Whatever  may  be  the  original  correctness  of  this  doctrine,  as  applied  to  cor- 
porations existing  by  the  common  law,  in  respect  even  to  which  it  has  been 
-certainly  broken  in  upon  in  modern  times,  it  has  no  application  to  corporations 
<5reated  by  statute,  whose  charters  contemplate  the  business  of  the  corporation 
to  be  transacted  exclusively  by  a  special  body  or  board  of  directors.  And  the 
acts  of  such  body  or  board,  evidenced  by  a  written  vote,  are  as  completely 
binding  upon  the  corporation,  and  as  complete  authority  to  their  agents,  as  the 
most  solemn  acts  done  under  the  corporate  seal.  In  respect  to  banks,  from  the 
very  nature  of  their  operations  in  discounting  notes,  in  receiving  deposits,  in 
paying  checks,  and  other  ordinary  and  daily  contracts,  it  would  be  impracti- 
cable to  affix  the  corporate  seal  as  a  confirmation  of  each  individual  act.  And 
if  a  general  authority  for  such  purposes,  under  the  corporate  seal,  would  be 
binding  upon  the  corporation  because  it  is  the  mode  prescribed  by  the  common 
law,  must  not  the  like  authority,  exercised  by  agents  appointed  in  the  mode 
prescribed  by  the  charter,  and  to  whom  it  is  exclusively  given  by  the  char- 
ter, be  of  as  high  and  solemn  a  nature  to  bind  the  corporation?  To  sup- 
pose otherwise  is  to  suppose  that  the  common  law  is  superior  to  the  legislative 
authority,  and  that  the  legislature  cannot  dispense  with  forms,  or  confer 
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authorities,  which  the  common  law  attaches  to  general  corporations.  Where 
corporations  have  no  specific  mode  of  acting  prescribed,  the  common  law- 
mode  of  acting  may  be  properly  inferred;  but  every  corporation  created 
by  statute  may  act  as  the  statute  prescribes,  and  the  common  law  cannot  con- 
trol, by  implication,  that  which  the  legislature  has  expressly  sanctioned.  In- 
deed, this  very  point  has  been  repeatedly  under  the  consideration  of  this  court; 
and  in  the  case  of  The  Bank  of  Columbia  v,  Patterson,  7  Cranch,  29^,  and  The 
Mechanics'  Bank  of  Alexandria  v.  The  Bank  of  Columbia,  5  Wheat.,  323,  prin- 
ciples were  established  which  settle  the  point  that  the  corporation  may  be 
bound  by  contracts  not  authorized  or  executed  under  its  corporate  seal,  and  by 
contracts  made  in  the  ordinary  discharge  of  the  official  duty  of  its  agents  and 
officers.  We  have  no  doubt,  therefore,  upon  the  principles  of  the  comincm  law^ 
that  a  vote  of  the  board  of  directors  of  the  Planters'  Bank  was  as  full  au- 
thority for  any  act  of  this  nature,  to  bind  the  corporation,  as  if  it  had  passed 
under  the  common  seal.  ^ 

But  it  is  to  be  recollected  that  the  rights  and  authorities,  and  mode  of  trans- 
acting business,  of  the  Planters'  Bank,  depend  not  upon  the  common  law,  but 
upon  the  charter  of  incorporation,  and  where  that  is  silent,  upon  the  principles 
of  interpretation  and  doctrines  of  the  civil  law  which  have  been  adopted  ia 
Louisiana.  The  civil  code  of  that  state  declares  that  as  corporations  cannot 
personally  transact  all  that  they  have  a  right  legally  to  do,  wherefore  it  be- 
comes necessary  for  every  corporation  to  appoint  some  of  their  members,  to 
whom  they  may  intrust  the  direction  and  care  of  their  affairs,  under  the  name 
of  mayor,  president,  syndics,  directors,  or  others,  according  to  the  statutes  and 
qualities  of  such  corporations;  it  further  declares  that  the  attorneys  in  fact,  or 
officers  thus  appointed,  have  their  respective  duties  pointed  out  by  their  nom- 
ination, and  exercise  them  according  to  the  general  regulations  and  particular 
statutes  of  the  corporation ;  that  these  officers,  by  contracting,  bind  the  com- 
munities to  which  they  belong,  in  such  things  as  do  not  exceed  the  limits  of  the 
administration  which  is  intrusted  to  them;  and  that  if  the  powers  of  such  offi- 
cers have  not  been  expressly  fixed,  they  are  regulated  in  the  same  manner  as 
those  of  other  mandatories.  Civil  Code  Louisiana,  tit.  10,  c.  2,  arts.  13,  14. 
This  is  all  that  is  contained  upon  the  subject  now  under  consideration  in  the 
title  of  the  code  professing  to  treat  of  corporations  and  their  rights,  powers 
and  privileges.  There  is  nothing  which  in  the  slightest  degree  points  to  the 
necessit}'-  of  using  a  corporate  seal  in  appointing  agents  or  authorizing  corpo- 
rate acts;  and  the  fair  inference  deducible  from  the  silence  of  the  code  is,  that 
it  do's  not  contemplate  any  such  formality  as  essential  to  the  validity  of  any 
official  acts  done  by  the  officers  of  the  corporation ;  and  gives  such  acts  a  bind- 
ing authority  if  evidenced  by  a  vote. 

§  26.  The  cashier  is  the  officer  of  a  hank  hy  whom  the  moneyed  operations  are 
conducted. 

We  may  then  dismiss  this  point,  as  to  the  necessity  of  the  corporate  seal,  and 
proceed  to  consider  another  objection  stated  by  the  counsel  for  the  original  de- 
fendant. It  is,  that  the  cashier  had  no  authority  to  make  this  transfer;  that 
the  resolution  of  the  21st  of  October,  1818,  did  not  confer  it  originally,  and 
that  the  subsequent  ratification  by  the  resolution  of  the  27th  of  June,  1820, 
does  not  give  any  validity  to  an  ineflfectual  and  unauthorized  transfer.  We  are 
very  much  inclined  to  think  that  the  indorsement  of  notes  like  the  present,  for 
the  use  of  the  bank,  falls  within  the  ordinary  duties  and  rights  belonging  to  the 

cashier  of  the  bank,  at  least  if  his  oflSce  be  like  that  of  similar  institutions,  and 
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his  rights  and  duties  are  not  otherwise  restricted.  The  cashier  is  usually  in- 
trusted with  all  the  funds  of  the  bank,  in  cash,  notes,  bills,  etc.,  to  be  used 
from  time  to  time  for  the  ordinary  and  extraordinary  exigencies  of  the  bank. 
He  receives  directly,  or  through  the  subordinate  officers,  all  moneys  and  notes. 
He  delivers  up  all  discounted  notes  and  other  property  when  payments  have 
been  duly  made.  He  draws  checks,  from  time  to  time,  for  moneys  wherever 
the  bank  has  deposits.  In  short,  he  is  considered  the  executive  o^oer,  through 
whom  and  by  whom  the  whole  moneyed  operations  of  the  bank  in  paying  or 
receiving  debts,  or  discharging  or  transferring  securities,  are  to  be  conducted. 
It  does  not  seem  too  much,  then,  to  infer,  in  the  absence  of  all  positive  restric- 
tions, that  it  is  his  duty  as  well  to  apply  the  negotiable  funds  as  the  moneyed 
capital  of  the  bank,  to  discharge  its  debts  and  obligations.  And  under  these 
circumstances  the  provision  of  the  civil  code  already  cited  may  be  justly  ap- 
plied, that  where  his  powers  are  not  otherwise  fixed,  they  are  to  be  regulated 
as  other  mandatories,  or  rather  as  other  agents  and  factors.  In  point  of  prac- 
tice it  is  understood,  and  was  so  stated  by  one  of  the  learned  counsel,  whose 
knowledge  and  experience  upon  this  subject  entitle  his  statement  to  the  high- 
est credit,  that  these  duties  are  ordinarily  performed  by  the  cashiers  of  banks. 
And  general  convenience  and  policy  would  dictate  this  arrangement  as  most 
salutary  to  the  interests  of  the  banks.  And  it  may  be  added  that  the  very  act 
done  by  the  cashier  in  this  case  with  the  approbation  of  the  bank,  affords  some 
presumption  that  it  was  not  a  usurped  authority.  But  waiving  this  considera- 
tion, let  us  attend  to  the  actual  features  of  this  case  upon  the  evidence.  It  is 
true  that  the  resolution  of  the  21st  of  October  does  not  directly  and  in  terms 
authorize  this  transfer.  It  is  not  a  resolution  conferring  a  joint  authority  to 
the  president  and  cashier  to  indorse  any  note  for  the  bank.  It  simply  requires 
them  to  take  measures  to  liquidate  the  balance  due  to  the  original  plaintiffs  and 
other  banks.  It  is  merely  directory  to  them,  and  leaves  them  to  decide  as  to 
the  time,  the  mode,  and  the  means.  As  they  were  not  restricted  in  these  re- 
spects, they  had  a  resulting  right  to  employ  any  of  the  funds  of  the  bank  for 
this  purpose,  and  the  negotiable  paper  of  the  bank  was  equally  within  the 
scope  of  the  authority  as  the  cash  funds,  if  they  should  deem  it  proper  to  use 
them.  They  were  at  liberty  to  raise  money  for  this  purpose  from  the  general 
funds  in  any  way  which  the  ordinary  course  of  business  would  justify,  and 
which  they  should  deem  the  most  effectual  measures.  They  might,  therefore, 
agree  that  the  cashier  should  indorse  the  note  in  question,  and  should  procure 
it  to  be  discounted  at  the  Bank  of  the  United  States,  and  the  proceeds  to  be 
carried  to  their  credit.  The  presumption  that  this  was  an  exercise  of  authority 
sanctioned  by  the  president,  as  well  as  contemplated  by  the  directors,  is  almost 
irresistibly  proved  by  the  fact  that  the  Planters'  Bank  has  never  complained 
of,  but  ratified  and  approved  the  whole  transaction. 

§26.  ''Liquidate''  defined. 

Some  criticism  has  been  employed  on  the  meaning  of  the  word  "  liquidate  " 
in  the  resolution  above  stated.  It  is  said  to  mean,  not  a  payment,  but  an  ascer- 
tainment of  the  debts  of  the  bank.  We  think  otherwise.  Its  ordinary  sense, 
as  given  by  lexicographers,  is  to  clear  away,  to  lessen  debts.  And  in  common 
parlance,  especially  among  merchants,  to  liquidate  a  balance,  means  to  pay  it; 
and  this,  we  are  satisfied,  was  the  sense  in  which  the  words  were  used  in  this 
resolution,  and  consequently  that  the  appropriation  of  this  note  to^the  pay- 
ment of  the  debt  was  within  the  scope  of  the  authority  given  to  the  president 
and  cashier.    But  if  this  were  susceptible  of  doubt,  we  think  that  the  subse- 
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qaent  resolution  of  the  directors,  of  the  27th  of  June,  1820,  is  conclusive.  That 
resolution  is  not  a  mere  ratification  of  the  transfer,  but  declares  that  the  in- 
dorsement was  made  by  the  cashier  on  the  4:th  of  September,  1819,  by  authority 
of  the  president  and  directors.  It  is  therefore  a  direct  and  positive  acknowl- 
edgment of  its  original  validity,  binding  on  the  bank;  and  if  so,  it  is  binding 
upon  all  other  persons  who  have  not  an  adverse  interest.  But  if  it  were  only 
a  ratification^ it  J^vould  be  equally  decisive.  No  maxim  is  better  settled  in  rea- 
son and  law  than  the  maxim  omnis  ratihahitio  retrotrahitur,  et  mandato  priori 
equiparatur;  at  all  events,  where  it  does  not  prejudice  the  rights  of  strangers. 
And  the  civil  law  does  not,  it  is  believed,  differ  from  the  common  law  on  this 
subject.  See  Civil  Code  of  Louisiana,  tit.  3,  c.  6.,  s.  4.  We  think,  then,  that 
the  transfer  in  this  case  was  made  upon  sufficient  authority;  and  that  there- 
fore the  opinion  of  the  district  judge  affirming  the  same  doctrine  was  perfectly 
correct. 

§  27.  27ie  wards  "  ne  varietur  "  written  on  a  note  do  not  restrict  negotiability. 

The  next  point  made  by  the  counsel  for  the  original  defendant  is  that  the 
writing  of  the  words  "n^  varietur  ^^  upon  the  note  restricted  its  negotiability. 
It  appeared  in  evidence  that  the  note  in  question  was  given  as  a  part  considera- 
tion for  the  purchase  money  of  a  plantation  and  slaves,  purchased  by  Fleck- 
ner  of  Nelder.  The  instrument  of  conveyance  was  drawn,  executed  and 
recorded  before  a  notary  public,  according  to  the  usage  in  countries  governed 
by  the  civil  law.  The  notary,  upon  the  giving  of  this  and  other  notes  for  the 
purchase  money  by  Fleckner,  wrote  on  each  note  the  words  in  question.  There 
is  not  the  slightest  evidence  that,  by  the  law  or  custom  of  Louisiana,  the  intro- 
duction of  these  words  affects  the  negotiability  of  these  notes;  and  without 
proof  of  such  law  or  usage,  this  court  certainly  cannot  infer  the  existence  of 
such  an  extraordinary  and  inconvenient  doctrine.  Upon  the  face  of  the  trans- 
action, we  should  suppose  that  the  words  were  written  merely  for  the  purpose 
of  ascertaining  the  identity  of  the  notes;  and  the  statement  at  the  bar,  that  this 
is  the  explanation  given  by  a  very  learned  notary,  confirms  this  supposition. 
The  opinion  of  the  district  jiidge  upon  this  point,  also,  asserting  that  the  words 
did  not  create  any  restriction  upon  the  negotiability  of  the  note,  is,  as  far  as  we 
have  any  knowledge,  a  true  exposition  of  the  law.  It  is  unnecessary  to  pursue 
this  subject  further.  The  judgment  of  the  court  below  is  affirmed  with  interest 
and  costs. 

CITY  BANK  OF  COLUMBUS  v.  BEACH. 
(Circuit  Court  for  New  York:  1  Blatchford,  425-437.    1849.) 

Statement  of  Facts. —  The  plaintiff  bank  was  located  at  Columbus,  Ohio,  and 
had  power,  among  other  things,  to  "  buy,  sell  and  discount  bills  of  exchange." 
By  the  laws  of  Ohio,  banks  were  "  authorized  to  commence  and  carry  on  the 
business  of  banking  at  the  places  severally  designated  in  their  certificates  of 
association."  This  action  was  brought  on  two' bills  of  exchange,  drawn  on  the 
defendants  at  Auburn,  New  York,  and  purchased  by  plain tiflf's  agent  at  Cleve- 
land. The  agent  testified  that  he  bought  the  bills  for  the  purpose  of  remitting 
funds  of  the  plaintiff  to  New  York.  The  court  was  asked  to  charge  that  the 
plaintiff  *was  not  entitled  to  recover  on  the  two  bills,  because  they  were  pur- 
chased contrary  to  law.  The  charge  was  refused.  Verdict  for  plaintiff. 
Motion  for  a  new  trial. 
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§  28.  Where  the  act  of  incorporation  of  a  hank  confers  upon  it  power  to  deal 
in  exchange  without  restriction^  the  purchase  hy  it  of  biUs  at  another  city  is  lawful, 

Opinioa  by  Nelson,  J. 

The  acts  under  which  the  bank  became  a  corporation  conferred  upon  it  the 
power  to  deal  in  exchange,  without  restriction,  and  hence  the  purchase  of  bills 
at  the  city  of  Cleveland,  for  the  purpose  of  remitting  the  proceeds  of  paper  be- 
longing to  the  bank  collected  at  that  place,  or  even  the  dealing  generally  in  ex- 
change at  that  place  by  an  agent,  with  the  funds  thus  collected  and  remitted, 
was  not  in  contravention  of  the  charter  of  the  bank,  or  of  any  law  of  the  state 
of  Ohio.  1  think  this  case  falls  within  the  principle  of  the  cases  of  The  Bank 
of  Augusta  V,  Earle,  13  Pet.,  519,  and  of  The  Tombigbee  Railroad  Co.  v.  Knee- 
land,  4  How.,  16,  and  that  a  new  trial  ought  not  be  granted. 

Opinion  by  CoNKLma,  J. 

If,  according  to  the  true  interpretation  of  the  plaintiffs'  charter,  it  in  fact 
conferred  on  them  no  power  to  purchase  bills  of  exchange  at  the  place  and 
in  the  manner  stated  in  the  bill  of  exceptions,  then  it  follows  that  no  title  was 
in  this  instance  acquired  in  virtue  of  such  purpose,  which  can  be  enforced  in  a 
court  of  justice.  It  was  from  their  charter  that  the  plaintiffs,  as  a  body  corpor 
rate,  derived  their  existence  and  their  capacity  to  make  contracts  of  any  kind, 
and  it  is  to  this,  therefore,  that  recourse  must  be  had  to  ascertain  the  limits  of 
their  capacity,  and  thus  to  determine  whether  or  not  it  extended  to  the  con- 
tracts in  question.  It  is  conceded  that  the  plaintiffs  had  the  power,  granted  to 
them  by  their  charter,  of  buying  and  selling  bills  of  exchange.  But  it  is 
insisted  by  the  defendants'  counsel  that,  under  this  general  grant  of  authority, 
the  plaintiffs  had  no  right  to  establish  an  agency  for  the  purpose  of  dealing  in 
bills  of  exchange,  and  by  that  means  to  carry  on  that  business  elsewhere  than 
at  Columbus,  in  the  manner  they  are  described  by  the  witness  Morrison  to  have 
done  at  Cleveland.  In  answer  to  this  objection  it  is  argued  in  behalf  of  the 
plaintiffs,  in  the  first  place,  that  they  are  not  by  their  charter  restricted  to  Co- 
lumbus as  the  place  at  which  their  franchise  is  to  be  exercised;  but  that  they 
are  at  liberty  to  establish  their  bank  at  any  place  in  the  state  of  Ohio.  This 
proposition,  I  think,  cannot  be  maintained.  It  is  essential  to  the  convenience 
and  security  of  the  public  that  every  bank  should  have  a  fixed,  known  and  per- 
manent place  of  business,  where  it  is  bound  to  fulfil  all  its  engagements,  and 
where  those  who  have  dealings  with  it  may  safely  resort  for  the  purpose  of  ful- 
filling theirs.  Bank  charters,  moreover,  are  not  granted  for  the  benefit  of 
stockholders,  but  for  the  sake  of  those  engaged  in  the  productive  and  in  mer- 
cantile pursuits ;  and  though  a  bank  may  be  wanted  at  one  place,  it  may  be 
unnecessary  at  another.  Persons  who  apply  to  the  legislature  for  a  banking 
charter  always  deem  it  necessary,  therefore,  to  designate  the  place  at  which  it 
is  proposed  to  establish  their  bank,  and  to  set  forth  the  need  of  banking  facili- 
ties at  that  place;  and  a  charter  is  granted  or  withheld,  according  to  the  opin- 
ion of  the  legislature  respecting  the  truth  or  sufficiency  of  such  representations. 
It  may,  I  imagine,  be  safely  added,  also,  that  bank  charters  are  never  intention- 
ally granted  with  power  to  the  corporators  to  select,  ad  libitum,^  their  place  of 
business.  The  legislature  of  Ohio,  by  the  act  of  February  24,  1845,  evinced  a 
strong  degree  of  solicitude  on  this  very  point.  The  design  of  that  act  was  to 
supersede  the  necessity  of  special  legislation  for  the  purpose  of  establishing 
banks  from  time  to  time  at  places  where  they  might  be  required,  by  providing 
prospectively  for  the  voluntary  formation  of  banking  associations.     But  in 
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order,  as  far  as  possible,  to  secure  a  proper  distribution  of  these  institutioos,  the 
act  divides  the  state  into  twelve  districts  and  prescribes  the  maximum  amount  of 
banking  capital  which  may  be  employed  in  each,  and  the  maximum  number  of 
banks  which  may  be  established,  not  only  in  each  of  these  districts,  but  also 
in  each  of  the  counties  of  which  they  are  composed.  It  is  true  that  the  City 
Bank  of  Columbus  was  not  formed  under  this  act,  nor  did  the  act  restrain  the 
legislature  of  Ohio  from  disregarding  its  policy  by  incorporating  a  bank  teu 
days  afterwards  without  a  local  habitation.  But  it  is  very  improbable  that  this 
was  intended  to  be  done.  A  Saving  Institution  had  already,  for  several  years, 
been  in  being,  carrying  on  its  business,  it  is  presumed,  as  its  name  indicates,  at 
the  city  of  Columbus.  This  institution,  by  the  act  of  March  6,  1846,  was  con- 
verted into  a  bank,  under  the  name  of  The  City  Bank  of  Columbus,  and,  un- 
questionably, without  any  intention  of  authorizing  a  change  of  location.  But, 
in  reality,  this  question  is  of  little  importance,  for  the  bank  was,  in  fact,  estab- 
lished at  Columbus,  and  it  would  be  idle  to  assert  that  the  corporation  had  a 
right,  at  the  same  time,  to  set  up  another  bank  at  Cleveland.  It  is  equally 
clear,  also,  that  the  legislature  intended  to  place  this  bank,  when  organized,  oa 
the  same  footing,  in  all  respects,  as  the  "  independent "  (in  contradistinction  to 
the  "  branch  ")  banks,  to  be  found  under  the  act  of  February  24,  1845.  This 
design,  indeed,  appears  to  be  sufficiently  declared  in  the  first  and  third  sections, 
above  recited,  of  the  act  of  March  6,  1845.  It  is  very  unlikely,  moreover,  that 
it  should  have  been  intended  so  soon  to  innovate  upon  a  system  so  elaborately 
devised  as  that  established  by  the  preceding  general  act.  The  contrary  pre- 
sumption derives  additional  strength  from  the  solicitude  manifested  in  the  sixty- 
eighth  and  sixty-ninth  sections,  by  the  inducements  they  hold  out  to  bring  the 
existing  banks  therein  named  under  the  provisions  of  the  act. 

It  follows,  therefore,  that  the  question  before  the  court  depends  upon  the 
same  principles  that  would  govern  it  if  it  concerned  a  bank  formed  under  the 
general  banking  act  of  Ohioj  instead  of  one  owing  its  existence  to  a  separate 
statute.  This  point,  however,  appears  to  me  to  be  less  important  than  it  seemed 
to  be  considered  by  the  counsel  at  the  argument.  It  is  true,  the  act  of  February 
24,  i845,  evinces  an  anxious  desire  to  secure  a  proper  distribution  of  banking 
capital  among  the  several  districts  and  counties  of  the  state,  and  it  requires  the 
several  associations  which  may  be  formed  under  it  to  designate  beforehand  the 
particular  place  at  which  they  propose  to  establish  their  bank,  and,  having  done 
so,  limits  them  henceforth  to  the  place  selected.  But  it  is  to  be  recollected  that 
the  act  provides  forUhe  establishment,  from  time  to  time,  of  a  great  number 
of  banks,  without  any  further  exercise  of  legislative  discretion;  and  I  am  unable 
to  discern,  in  the  scheme  of  distribution  adopted,  anything  more  than  an  at- 
tempt to  do  at  once,  prospectively,  what  the  legislature  would  otherwise  have 
been  required  to  do  by  successive  acts  —  that  is  to  say,  to  adapt  the  supply  of 
bank  facilities  in  different  parts  of  the  state  to  the  exigencies  of  each,  as  far  as 
they  could  be  foreseen.  Viewed  in  this  light,  those  provisions  of  the  act  upon 
which  so  much  stress  was  laid  ought  to  have  no  mfluence  on  the  decision  of 
the  question  before  the  court,  for  they  impose  no  restrictions  with  respect  to 
locality  not  usually  imposed  by  separate  acts  of  incorporation,  and  import  no 
state  policy  affecting  the  rights  of  the  plaintiffs. 

§  29«  ^  hank  having  power  to  deal  in  exchange^  without  express  restriction  a^a 
to  place^  may  esUMish  an  agency  for  such  purpose  in  a  part  of  the  state  other 
than  that  of  its  location. 

The  question,  then,  is  resolved  into  the  simple  inquiry  w^hether  a  state  bank, 
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having  power  by  its  charter  to  deal  in  bills  of  exchange,  without  any  express 
restricLion  as  to  place,  can  lawfully  establish  an  agency,  for  the  purpose  of 
buying  and  selling  bills  of  exchange,  in  a  part  of  the  state  other  than  that  of 
its  location.  It  was  argued,  indeed,  by  the  plaintiflfs'  counsel,  that  the  pur- 
chases of  these  two  bills  of  exchange,  coming,  as  they  do,  separately  before  the 
court,  are  to  be  regarded  as  isolated  acts,  and,  as  such,  free  from  objection, 
whatever  might  be  thought  of  the  right  of  plaintifiFs  to  establish  an  agency  at 
Cleveland  for  the  purpose  of  dealing  in  exchange.  But  these  purchases  were 
shown  by  the  witness  Morrison  to  constitute  parts  of  a  series  of  similar  acts, 
performed  by  him  as  the  agent  of  the  plaintiifs,  by  them  constituted  for  this 
express  purpose;  and  to  adjudge  all  these  acts  to  be  severally  lawful,  and 
admit  them  at  the  same  time  to  have  been  collectively  contrary  to  law,  would 
seem  to  be  inconsistent.  But,  whether  they  are  to  be  considered  individually 
or  collectively,  unless  it  can  be  shown  that  a  bank  may  lawfully  do  without, 
what  it  cannot  lawfully  do  within,  the  limits  of  the  state  whence  it  derived  its 
corporate  existence,  the  question  before  the  court  has  already  been  authorita- 
tively answered  by  the  supreme  court  of  the  United  States,  in  the  cases  of  The 
Bank  of  Augusta  v.  Earle,  13  Pet.,  619,  and  of  The  Tombigbee  Railroad  Co. 
V.  Kneeland,  4  IIow.,  16.  In  the  first  of  these  cases  the  question  was  whether 
a  bank  incorporated  by  the  legislature  of  the  state  of  Georgia,  and  established 
at  Augusta  in  that  state,  having  power  conferred  upon  it  in  general  terms  by 
its  charter  to  deal  in  bills  of  exchange,  could  lawfully  buy  bills  of  exchange  ia 
the  state  of  Alabama,  through  an  agent  employed  there  for  that  purpose.  The 
€ourt  decided  that  it  could.  The  case  was  in  all  respects  essentially  like  the 
present,  except  that  in  that  case  the  bill  of  exchange  on  which  the  suit  was 
founded  was  purchased  by  the  Georgia  bank  in  another  state,  instead  of  a  dif- 
ferent place  in  the  same  state.  The  case  decides,  therefore,  that,  if  the  City 
Bank  of  Columbus  had  employed  its  agent  and  purchased  these  bills  at  Mobile, 
instead  of  Cleveland,  its  title  would  have  been  indisputable.  Is  its  title,  then, 
to  be  held  invaUd,  because  the  purchases  were  made  within  the  limits  of  the 
state  of  Ohio? 

§  30.  Corporation  defined. 

A  corporation  is  a  legal  entity,  endowed  with  those  faculties  only  with 
which  the  legislature  have  seen  fit  to  invest  it.  The  power  to  purchase  bills  of 
exchange  is,  by  the  statutes  of  Ohio,  conferred  on  the  plaintiflfs,  as  it  was  by 
the  statute  of  Georgia  on  the  Bank  of  Augusta,  in  general  terms,  without  re- 
striction as  to  place.  If  this  grant  imports  a  capacity  to  deal  in  exchange, 
through  an  agent  appointed  for  that  purpose,  in  other  states,  by  what  sound 
principle  of  construction  can  it  be  maintained  that  the  grant  confers  no  power 
to  do  the  same  thing  in  any  part  of  the  state  of  Ohio?  If,  indeed,  the  statute, 
while  conferring  the  power,  had  also,  in  terms,  forbidden  its  exercise  within 
the  state  of  Ohio,  elsewhere  than  at  Columbus,  it  may  be  conceded  that  this 
.action  could  not  be  maintained;  and  it  would  then  be  impertinent  to  inquire 
whether,'  notwithstanding  this  restriction,  the  plaintiflfs  might  not,  according  ta 
the  doctrine  of  the  case  of  The  Bank  of  Augusta  v.  Earle,  lawfully  send  an 
agent  into  another  state  to  purchase  bills  of  exchange.  But,  in  the  absence  of 
any  such  restriction,  I  am  unable  to  distinguish  the  present  case  from  that* 
Indeed,  the  principal  question  in  that  case  was,  not  whether  the  bank  possessed 
a  more  extensive  power  to  make  contracts  out  of  the  state  of  Georgia  thaa 
within  it,  but  whether  it  had  the  capacity  to  contract  beyond  the  limits  of  that 
state  at  all.     The  question  turned  upon  the  comity  of  nations,  supposed  to  be 
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recognized  by  the  laws  of  the  several  states  with  respect  to  each  other,  and 
upon  certain  provisions  contained  in  the  constitution  of  Alabama.  It  was, 
however,  deemed  necessary,  before  proceeding  to  the  consideration  of  these 
points,  to  determine  first  the  extent  of  the  power  to  deal  in  bills  of  ex- 
change conferred  on  the  bank  by  its  charter;  for,  said  the  chief  justice,  in  pro- 
nouncing the  judgment  of  the  court,  "it  may  be  safely  assumed  that  a 
corporation  can  make  no  contracts,  and  do  no  acts,  either  within  or  without 
the  state  which  creates  it,  except  such  as  are  authorized  by  its  charter;  and 
those  acts  must  also  be  done  by  such  officers  or  agents,  and  in  such  manner  as 
the  charter  authorizes."  After  laying  down  this  fundamental  principle,  the 
court  proceeded  to  observe:  "The  charter  of  the  Bank  of  Augusta  authorizes 
it,  in  general  terms,  to  deal  in  bills  of  exchange,  and  consequently  gives  it  tjbe 
power  to  purchase  foreign  bills  as  well  as  inland  —  in  other  words,  to  purchase 
bills  payable  in  another  state;  and  the  general  power  to  purchase  biljs,  without 
any  restriction  as  to  place,  by  its  fair  and  natural  import  authorized  the  bank 
to  make  such  purchases  wherever  it  was  found  most  convenient  and  profitable 
to  the  institution,  and  also  to  employ  suitable  agents  for  that  purpose.  The 
purchase  of  the  bill  in  question  was,  therefore,  the  exercise  of  one  of  the 
powers  which  the  bank  possessed  under  its  charter,  and  was  sanctioned  by 
the  law  of  Georgia  creating  the  corporation,  so  far  as  that  state  could  authorize 
^  corporation  to  exercise  its  pawers  beyond  the  limits  of  its  own  jurisdiction.''" 
Now,  it  seems  quite  clear  from  this  language,  that  the  general  grant  of  power 
to  deal  in  exchange,  contained  in  the  charter  of  the  Bank  of  Augusta,  was  con- 
sidered by  the  court  sufficient  to  warrant  the  exercise  of  this  power  at  any 
place  within  the  state  of  Georgia,  and  that,  if  this  had  been  found  to  be  other- 
wise, all  further  inquiry  would  have  been  deemed  unnecessary.  But  it  is  need- 
less to  dwell  longer  upon  this  point.  All  that  was  urged  at  the  argument,  to 
prove  that  the  plaintiffs  had  unlawfully  assumed  to  exercise  their  banking  fran- 
chise through  their  agency  at  Cleveland,  is  fully  answered  by  the  case  of  The 
Bank  of  Augusta  v,  Earle,  and  the  other  cases  embraced  in  the  same  report ; 
and  especially  by  the  subsequent  case  of  The  Tombigbee  Railroad  Co.  v.  Knee- 
land,  in  which  the  doctrines  of  the  former  case  were  reasserted  and  more 
strongly  applied. 

My  opinion,  therefore,  is,  that  the  motion  for  a  new  trial  ought  to  be  denied. 


DAVIS  V.  BANK  OF  RIVER  RAISIN. 
(Circuit  Court  for  Michigan:  4  McLean,  387,  388.     1848.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  This  is  an  action  of  assumpsit,  the  general  issue  being 
pleaded.  The  defendants  gave  to  the  plaintiffs  a  draft  of  the  Bank  of  Brest  for 
$2,000.  It  was  understood,  at  the  time,  that  the  draft  was  received  by  the' 
plaintiffs  in  payment  of  a  debt  due  them  by  the  defendant.  The  Bank  of  Brest 
was  insolvent,  and  no  part  of  the  draft  was  ever  received.  The  plaintiffs  con- 
tend, if  the  draft  was  received  in  payment,  it  could  not  operate  as  such,  be- 
cause the  Bank  of  Brest  was  organized  under  the  general  banking  law  of 
Michigan,  which  the  supreme  court  of  the  state  has  held  to  be  unconstitutional. 
But  if  the  bank  was  a  corporation,  the  draft  was  void,  it  having  been  issued  ia 
express  violation  of  the  law. 
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§  31,  A  draft  isatied  by  a  hank  in  express  moldtion  of  its  charter  is  absolutely 
void. 

It  is  not  material  ta  inquire  whether  this  Bank  of  Brest  was  organized  or 
not.  It  is  enough  to  know  that  it  was  one  of  a  large  batch  of  banks  estab- 
lished under  a  general  law  of  Michigan,  which  was  recommended  to  the  popu- 
lar sanction,  and  that  numerous  banks  were  organized  under  it,  all  of  which 
turned  out  to  be  banks  without  .capital.  They  were  all  subject  to  what  was 
called  the  "safety  fund  act,"  which,  by  the  thirty-first  section,  provided  that 
"  no  moneyed  corporation,  subject  to  this  act,  shall  issue  any  bill  or  note  of  the 
Bald  corporation,  unless  the  same  shall  be  made  payable  on  demand  and  without 
interest."  The  draft  in  question  was  in  violation  of  that  law,  as  it  was  not 
made  payable  on  demand.  It  was,  therefore,  an  instrument  which  the  corpora- 
tion had  no  right  to  create,  and  being  void,  it  cannot  be  considered  as  payment 
to  the  plaintiff.  And  the  court  so  instructed  the  jury,  who  found  for  the  plaint- 
iff.    Judgment.     Weed  et  al,  v.  Snow,  3  McL.,  265. 

§  82.  What  is  a  bank. —  Having  a  place  of  business  where  deposits  are  received  and  paid 
out  on  checks,  and  where  money  is  loaned  on  security,  is  the  substance  of  the  business  of  a 
banker.     Warren  v.  Shook,  1  Otto,  710.     See  §§  86,  332. 

§  33.  Tllipn  statute  goes  into  efftxst. —  Where  a  law  provides  that  banking  corporations 
which  are  afterwards  created  shall  have  no  power  to  issue  notes  not  payable  on  demand  and 
without  interest,  a  bank  which  was  created  on  the  same  day  is  within  the  provisions  of  the 
act.     Weed  r.  Snow,  8  McL.,  267. 

§  34.  Void  drafts. —  Where  a  bank  is  prohibited  from  issuing  any  bill  or  note  payable  other- 
wise than  on  demand,  without  interest,  and  it  accepts  drafts  before  they  are  signed  by 
the  maker,  and  which  are  evidently  intended  to  circulate,  and  which  are  issued  by  the  bank 
substantially  in  payment  of  its  debts,  such  drafts  are  void  as  having  been  drawn  in  violation 
of  law.    Weed  v.  Snow,  8  McL.,  267.    See  g§  5,  34,  40,  59. 

§  35.  Offi<*ers  bound  to  know  condition  of  assets.—  Members  of  the  board  of  directors  of  a 
branch  bank  are  presumpd  to  know  the  value  of  the  assets ;  and  where  two  of  them,  with 
other  parties,  become  joint  purchasers  of  such  assets  from  the  parent  bank,  all  the  purchasers 
are  chargeable  with  notice  of  the  condition  of  such  assets.  Lyman  v.  Bank  of  United  States, 
12  How.,  245. 

§  36.  What  is  not  a  bank. —  A  company  whose  only  business  is  investing  its  own  capital  in 
mortgage  securities  on  real  estate  and  selling  such  mortgages  with,  its  guaranty,  and  which 
does  not  collect  or  receive  any  deposit  of  money  subject  to  be  paid  or  remitted  by  draft,  check 
or  order,  nor  receive  deposits,  issue  notes,  or  make  any  discounts  whatever,  is  not  a  bank 
within  the  meaning  of  the  word  used  in  R.  S.,  3407,  relating  to  the  revenue.  (Approving  S. 
C,  16  Alb.  L.  J.,  16.)    Selden  r.. Equitable  Trust  to.,  4  Otto,  419.     See  §  32. 

g  37.  A  corporation  loaning  its  own  funds  upon  notes  and  mortgages  is  not  thereby  a  bank- 
ing corporation.     Oregon  &  W.  T.  &  I.  Co.  v.  Rathbun,  5  Saw.,  85. 

g  38.  Statute  as  to  set-off  valid.—  A  state  statute,  which  enacts  that  the  outstanding  bills 
of  a  bank  shall  be  applied  as  an  offset  to  any  judgment  of  the  bank  against  a  debtor,  is 
valid,  at  least  between  the  bank  and  the  debtor.  But  it  seems  that  if  the  rights  of  other  cred- 
itors of  the  bank  intervened,  who  had  the  right  to  demand  that  the  judgment  be  paid  in  legal 
tender,  the  case  might  be  different.     Blount  v.  Windley,  5  Otto,  178. 

g  39.  Ultra  vires. —  Where  a  bank  issues  notes  in  violation  of  its  charter,  or  of  the  public 
law,  such  notes  are  void  ab  initio,  and  are  equally  so  in  the  hands  of  a  bona  fide  holder.  All 
persons  dealing  with  the  paper  of  a  bank  are  presumed  to  know  the  provisions  of  the  public 
law  applicable  thereto.  If  the  bank  exceeds  its  powers  its  acts  are  void,  and  a  want  of  no- 
tice is  no  defense.    Root  v.  Wallace,  4  McL.,  9.     See  g  178. 

g  40.  Void  bank  notes. —  Notes  issued  by  a  bank  in  violation  of  law  are  void,  and  being 
void  ab  initio  are  void  in  the  hands  of  an  innocent  holder.  Root  v.  Godard,  3  McL.,  103 ;  Root 
V,  Wallace,  4  McL.,  9.    See  5^§  34,  59. 

§  41.  Void  discounts.—Under  a  state  law  which  forbade  unincorporated  banks  to  make  dis- 
counts, if  such  an  institution  discounts  a  note  and  assigns  it  to  its  secretary,  such  assignment 
is  void,  and  no  action  is  maintainable  by  him  thereon ;  and  this  though  the  note  is  payable  in 
another  state.     McClintick  v.  Cummins,  3  McL.,  160. 

§  42.  Vested  rights.—  The  charter  of  a  bank  gave  it  jwwer  to  acquire  and  dispose  of  goods,, 
chattels  and  effects,  **  of  what  kind  soever,  nature  and  quality,"  and  the  power  to  discount 
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bills  and  notes.  Held,  that  under  this  provision  the  bank  had  the  right  to  sell  notes  discounted 
by  it,  and  that  a  law  passed  subsequently  which  prevented  the  bank  from  transferring  any 
bill  or  note,  or  other  evidence  of  debt,  was  a  violation  of  the  contract  contained  in  the  above 
clauses  of  the  charter.  Planters*  Bank  of  Mississippi  v.  Sharp,  6  How.,  320.  See  §§  46,  47, 
68,  82. 

§•43.  Power  of  nnincorporated  bank. —  It  seems  that  an  unincorporated  bank  has  power  to 
incur  and  pay  indebtedness.    Ibid. 

§  44.  Power  of  bank  over  di videndfl.— Upon  the  death  of  a  stockholder  of  the  Bank  of 
Washington  who  was,  at  the  time  of  his  death,  indebted  to  the  United  States  and  also  to  the 
bank,  the  bank  has  no  rig;ht  to  offset  dividends  accruing  after  his  death  against  his  indebted- 
ness to  it.     Brent  r.  Bank  of  Washington,  2  Cr.  C.  C,  518. 

§  45.  Banking  contrary  to  statnti*.— The  statute  of  Tennessee  of  1827,  to  prohibit  private 
banking,  covers  and  prohibits  all  transactions  relating  to  the  organization  and  carrying  on  of 
such  banks,  and  a  bill  of  exchange  drawn  in  Tennessee  on  a  party  in  Mississippi,  which  is  in- 
tended by  both  parties  to  be  in  furtherance  of  such  a  scheme  for  illegal  banking,  is  void  as  to 
the  drawer  in  the  hands  of  a  party  with  notice.     Davidson  v.  Lanier,  4  Wall.,  454. 

^  46.  Law  impairing  obligation  of  contract.—  The  provision  of  a  bank  charter,  that  the 
bank  shall  set  aside  six  per  cent,  of  its  semi-annual  dividends  for  the  use  of  the  state,  and 
that  the  sum  thus  set  aside  shall  be  in  lieu  of  all  taxation,  is  a  contract  within  the  inhibi- 
tion of  the  constitution  relating  to  the  passage  of  laws  impairing  the  obligation  of  contracts^ 
Jefferson  Branch  Bank  v.  Skelly,  1  Black,  448 ;  Piqua  Branch  Bank  r.  Enoop,  16  How.,  377. 
See  g§  42,  330,  833. 

g  47.  What  18  not  a  vesteil  right.— The  general  banking  law  of  New  York  provided  that 
stockholders  should  be  liable  for  the  debts  of  the  bank  to  the  amount  of  their  stock  only, 
unless  the  articles  of  incorporation  should  otherwise  provide.  Held,  that  by  incorporating 
this  article  into  their  articles  of  association  the  stockholders  could  give  it  ho  additional  effect, 
and  that  it  did  not  thereby  become  a  contract  so  that  the  legislature  could  not  change  the 
general  banking  law  so  as  to  make  stockholders  personally  responsible,  when  in  the  general 
law  power  was  given  to  alter  or  repeal  it  at  any  time.  Sherman  v.  Smith,  1  Black,  590. 
See  §§  42,  58. 

§  48.  flanking  at  common  l.-tw. —  At  common  law  the  right  of  banking  and  all  its  ramifi- 
cations belouged  to  individual  citizens,  and  might  be  exercised  by  them  at  their  pleasure. 
Bank  of  Augusta  v.  Earle,  18  Pet.,  595. 

§  49.  Seal.—  Although  in  Kentucky  a  corporation  can  assume  under  seal  only,  yet  where 
by  its  act  of  incorporation  a  bank  is  empowered  to  receive  money  on  deposit  without  giving 
its  written  obligation  to  repay  it,  assumpsit  will  lie  for  such  deposit  when  the  promise  of  the 
bank  is  without  seal.     Bank  of  Kentucky  v.  Webster,  2  Pet.,  318.    See  the  case,  ^  265-269. 

^50.  Organization,  presumption. —  Where  the  charter  of  a  bank  prescribed  that  it  should 
give  notice  of  its  organization  on  or  before  a  certain  day,  and  it  is  afterwards  found  in  oper- 
ation, it  must  be  presumed  that  it  was  organized  on  that  date  and  that  it  had  power  to  enter 
into  a  contract  after  that  date.     Bank  of  United  States  v.  Lyman,  1  Blatch.,  299. 

^51.  Power  to  discount. —  The  power  conferred  by  a  provision  of  a  bank  charter  "  to  dis- 
count upon  banking  principles  ^'  refers  to  the  taking  of  interest  in  advance,  and  is  not  a  pro- 
hibition against  taking  a  higher  rate  than  six  per  cent.  M'Lean  v,  Lafayette  Bank,  3  McL., 
697. 

§  52.  A  bank  authorized  by  its  charter  to  discount  notes  has  incidental  authority  to  dispose 
of  such  notes  if  no  limitation  on  such  authority  is  apparent  in  its  charter.  Planters'  Bank  of 
Mississippi  v.  Sharp,  6  How.,  324. 

§  53.  Bank  most  pay  its  bills.— It  is  the  duty  of  a  bank  to  pay  its  bills  in  specie  on  de- 
mand, if  such  demand  is  made  at  the  bank  within  the  usual  banking  houi*s.  Every  bank  is 
bound  either  to  have  its  specie  weighed  or  counted  and  ready  for  delivery,  or  to  have  servants 
sufficient  to  count  and  weigh  it,  and  to  pay  it  out  for  all  demands  made  during  the  usual 
banking  hours.     Suffolk  Bank  v,  Lincoln  Bank,  3  Mason,  2. 

§  54.  T(*nfler. —  Where  a  bank  presents  to  another  bank  a  quantity  of  the  latter's  bills,  it  is 
not  a  good  tender  to  offer  in  return  the  bills  of  the  former,  or  a  fortiori,  the  bills  of  another 
bank.    Ibid, 

§  55.  Bills  of  credit. —  Where  a  banl£  is  incorporated  by  a  state,  with  the  usual  officers  and 
the  usual  powers  of  a  bank,  with  the  power  to  sue  and  be  sued,  and  with  a  capital  stock 
pledged  for  the  redemption  of  its  bills,  such  bills  are  not  bills  of  credit  within  the  prohibition 
of  the  constitution,  even  though  the  state  is  the  sole  stockholder  of  the  bank,  and  entitled  to 
all  its  profits.    Briscoe  v.  Bank  of  Kentucky,  11  Pet.,  317. 

§  56.  It  seems  the  only  thing  which  prev^ents  bills  issued  by  state  banks  from  being  bills  of 
credit  within  the  inhibition  of  the  constitution,  when  a  state  m  the  sole  stockholder,  is  the 
fact  that  such  bills  do  not  rest  upon  the  credit  of  the  state,  but  on  that  of  the  bank,  and  that, 
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should  a  charter  provide  that  the  state,  in  such  a  ca«e,  might  at  any  time  withdraw  its  capital, 
then  the  bills  of  the  bank  would  be  bills  of  credit,  and  could  not  be  issued  under  the  consti- 
tution.    Curran  v.  State  of  Arkansas,  15  How.,  317. 

§  57.  The  charter  of  a  state  bank-  provided  that  its  capital  should  be  a  certain  sum,  and 
that  it  should  not  commence  the  transaction  of  business  Until  one-half  that  sum  was  deposited 
in  its  vaults.  This  sum  was  raised  by  the  sale  of  the  bonds  of  the  state ;  the  credit  of  the 
state  was  pledged  to  pay  the  notes,  and  the  state  was  the  only  stockholder  of  the  bank.  The 
bank  could  sue  and  be  sued,  and  had  the  ordinary  powers  of  a  bank.  The  president  and 
board  of  directors  were  elected  annually  by  the  legislature,  and,  in  certain  cases,  they  became 
liable  personally.  The  bills  of  the  bank  were  payable  in  specie  on  demand,  and  were  signed 
by  the  president  and  cashier.  Held,  by  the  supreme  court,  that  such  bills  were  not  bills  of 
-credit  within  the  meaning  of  the  inhibition  of  the  constitution.  Darrington  v.  State  Bank 
of  Alabama,  13  How.,  15. 

§58.  When  charter  is  a  contract. —  Where  a  state  is  the  sole  stockholder  in  a  bank,  its 
charter  as  a  whole  cannot  be  deemed  to  be  a  contract  within  the  clause  of  the  constitution 
prohibiting  the  passage  of  a  law  impairing  its  obligation.  But  certain  of  its  provisions  may 
constitute  such  a  contract.  If  the  charter  provides  that  the  state  shall  transfer  to  the  bank 
certain  state  funds  and  the  proceeds  of  certain  state  bonds  as  a  capital  stock,  and  provides 
^hat  this  shall  be  held  to  meet  its  liabilities,  then  such  capital  stock  becomes  a  trust  fund ; 
^nd  having  invited  the  public  to  give  credit  to  it  undertem  assurance  that  it  had  been  placed 
there  for  the  purpose  of  paying  the  liabilities  of  the  bank,  a  contract  arises  whenever  credit 
is  given  by  any  person  to  the  bank.  The  charter,  followed  by  the  deposit  of  the  capital 
stock,  amounts  to  an  assurance,  held  out  to  the  public  by  the  state,  that  any  one  who  shall 
trust  the  bank  may  rely  on  that  capital  for  payment.  As  soon,  therefore,  as  a  person  parts 
with  his  property  on  the  faith  of  this  state  of  facts,  the  transaction  has  all  the  elements  of  a 
binding  contract,  and  the  state  cannot  withdraw  such  fund,  or  any  part  of  it,  without  im- 
pairing the  obligation  of  the  contract.  CuiTau  v.^State  of  Arkansas,  15  How.,  813.  See 
^  42,  46,  47. 

§  59.  When  disconnted  notes  are  void. —  Where  a  safe  deposit  and  saving  institution  does 
a  general  banking  business  contrary  to  law  and  its  charter,  notes  discounted  by  it  in  the 
regular  course  of  such  illegal  business  are  void,  and  cannot  be  presented  as  a  claim  in  bank- 
ruptcy against  the  estate  of  the  bankrupt.  In  re  Jaycoz,  12  Blatch.,  213.  Nor  can  a  claim 
for  the  money  loaned  be  maintained  against  such  estate.  S.  C,  13  Blatch.,  75.  See  §§  5,  34, 
40,59. 

§  60.  When  bank  is  estopped.-— Where,  by  the  established  usage  of  a  bank,  its  actuary  was 
held  out  to  the  public  as  having  power  to  borrow  money  for  its  use,  and  he,  acting  bona  fide 
and  according  to  established  usage,  borrowed  money  for  the  bank  and  afterwards  transferred 
certain  securities  held  by  it  in  satisfaction  of  the  debt,  it  was  held  that  the  creditor  took  a 
-^ood  title  to  such  securities,  and  that  he  could  hold  them  against  the  commissioners  ap- 
pointed to  wind  up  the  affairs  of  the  bank.    Creswell  v.  Lanahan,  11  Otto,  851, 

II.  Directors. 

§  61.  Who  may  be  directors. —  A  writ  of  mandarmis  was  applied  for  to  compel  the  defend- 
-ant  bank  to  admit  petitioners  as  directors,  in  place  of  certain  named  persons  who  were  not 
practical  mechanics  in  actual  practice.  Held,  that  it  is  not  necessary  that  any  of  the  directors 
should  be  mechanics  in  actual  practice.     Gray  v.  Mechanics'  Bank,*  2  Or.  C.  C,  51. 

§  62.  Liability  of  directors. —  Under  the  act  of  1837  the  directors  of  a  bank  are  liable  for 
all  excess  of  debts  above  three  times  the  amount  of  the  capital  stock  paid  in.  and  also  for  all 
deficits  occasioned  by  the  insolvency  of  the  bank.    White  v.  Howe,*  3  McL.,  111.    See  §  35. 

§  %'6,  When  bank  is  bound  by  knowledge  of  president. —  If  the  president  of  a  bank,  who  is 
also  the  president  of  a  railway  company,  declines  on  account  of  such  relationship  to  take  any 
part  in  t^.e  proposed  discounting  by  the  bank  of  a  note  indorsed  by  the  railway  company,  then 
his  knowledge  of  any  facts  relating  to  such  note  does  not  bind  the  bank ;  otherwise  if  he  takes 
part  in  such  discounting.    W^aynesville  National  Bank  v.  Irons,  8  Fed.  R.,  8. 

§  64.  Bank  i*<  owner  of  indorsed  paper,  when. —  Where  a  bank  loans  money  on  business 
paper  Indorsed  to  it,  it  will  be  presumed,  on  the  bankruptcy  cf  the  borrower,  that  the  bank 
holds  such  paper  as  owner,  and  not  as  collateral  security.    Inre  Weeks,*  13  N.  B.  R.,  270. 

§  65.  President,  bound  to  know  what.— The  president  of  a  bank  is  bound  to  know  all  the 
facts  about  the  affairs  of  the  bank  which  are  disclosed  by  its  books  and  records,  or  can  be  as- 
certained on  close  inquiry.  He  cannot  be  heard  in  law  to  say  that  he  did  not  know  these 
things.  It  is  his  duty  to  know  them,  and  the  law  will  conclusively  presume  that  he  did  know 
them.     Main  v.  Mills,  6  Biss.,  103. 
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§  66.  Mortgage  taken  by  president.—  Where  the  president  of  a  hank  takes  a  mortgage  ia 
his  own  name  to  secure  the  payment  of  loans  made  by  the  bank  at  his  instance,  it  seems  that 
the  bank  becomes  the  creditor  of  the  mortgagee,  and  the  president  is  surety  for  the  debt,  and 
he  may  be  compelled  to  surrender  the  seQurities  to  the  bank,  and  may  be  held  in  equity  for  the 
debt.     Ripley  u.  Harris,  3  Biss.,  202. 

§  67.  Fi*andal(*nt  acts  of  directors. — Where  the  cashier  and  director  of  a  bank  take  its  prop- 
erty, and  for  their  own  fraudulent  purposes  place  it  in  the  sub- treasury  of  the  United  States 
to  cover  the  defalcation  of  a  government  official,  the  ownership  of  the  bank  is  not  divested^ 
and  the  act  of  the  cashier  and  director  does  not  make  the  bank  a  party  to  the  fraud.  First 
National  Bank  of  Newton  v.  United  States,*  16  Ct.  CI ,  73. 

§  68.  Directors  are  trn?tee«.— The  directors  of  a  bank  are  trustees  for  the  benefit  of  the 
stockholders,  depositors  and  creditors  of  the  bank,  and  as  such  are  personally  liable  for  frauds 
and  losses  resulting  from  their  gross  neglect  of  their  trust  as  such  directors.  Trustees  v,  Boa- 
seiux,  3  Fed.  R.,  833.    See  g§  2«5.  289,  294,  309,  310. 

III.  Stock. 

§  69.  Capital  of  bank  must  be  kept  intact.— A  bank  is  bound  to  keep  its  capital  stock  in- 
tact. If  there  is  any  reduction  of  tl^  capital  funds,  the  bank  can  bring  suit  against  any  one 
who  has  appropriated  them  wrongfully,  or  if  the  bank  does  not,  any  creditor  or  party  ag- 
grieved may  do  so.     Main  v.  Mills,  6  Biss.,  104. 

§  70.  The  capital  stock  is  a  trust  fnnd.—  The  capital  stock  of  an  incorporated  bank  is 
deemed  a  trust  fund  for  all  the  debts  of  the  corporation,  and  no  stockholder  is  entitled  to  any 
share  of  such  stock  till  all  the  debts  of  the  corporation  are  paid ;  and  if  a  stockholder  obtains 
any  of  such  capital  stock  he  becomes  pro  rata  liable  to  contribute  to  the  payment  of  its 
debts.  This  rule  is  not  changed  by  the  fact  that  a  state  is  the  sole  stockholder  of  such  bank. 
The  obligation  of  the  contracts  of  the  bank,  and  the  equitable  rights  of  its  creditors,  are  in  no 
way  affected  by  the  fact  that  a  sovereign  state  paid  in  its  capital  and  consequently  became 
entitled  to  its  profits.  When  paid  in  and  vested  in  the  corporation,  the  capital  stock  became 
chargeable  at  once  with  the  trusts,  and  subject  to  the  uses  declared  and  fixed  by  the  charter, 
to  the  same  extent  and  for  the  same  reasons  as  it  would  have  been  if  contributed  by  private 
persons.     Curran  v.  State  of  Arkansas,  15  How.,  308. 

§  71.  The  capital  stock  of  a  bank  is  a  trust  fund  for  the  payment  of  the  creditors  of  the 
bank,  and  where  a  bank  divides  three-fourths  of  its  capital  stock  among  its  stockholders  and 
the  residue  is  insufficient  for  the  redemption  of  its  outstanding  bills,  the  holders  of  such  bills 
may  follow  the  capital  stock  into  the  hands  of  those  who  have  received  it.  If  all  the  stock- 
holders cannot  be  brought  before  the  court,  those  which  are  brought  before  the  court  are 
liable  only  for  a  share  of  the  bills  held  by  the  plaintiff  proportioned  to  the  share  which  each 
has  received  of  the  capital  stock.     Wood  v.  Dummer,  3  Mason,  311. 

§  72.  Though  a  state  is  the  sole  stockholder  in  a  state  bank,  it  cannot,  by  statute,  after  the 
bank  becomes  insolvent,  appropriate  its  assets  to  the  payment  of  the  debts  of  the  state.  Such 
assets  are  a. trust  fund  exclusively  for  the  benefit  of  the  bank.  Barings  v.  Dabney,  19  Wall.» 
9.    See  §90. 

§  73.  Ri^ht  to  collect  nnpaid  .subscriptions  passes  to  assiarnee.— The  liability  of  stock- 
holders of  a  bank  upon  their  unpaid  subscriptions  is  that  of  debtors  to  the  bank,  and  is  a  claim 
which  passes  to  the  assi;]:nee  of  the  property  and  credits  of  the  bank.  And  where  creditors 
of  the  bank  have  procured  tlie  appointment  of  an  assignee,  and  have  been  parties  to  a  suit  to^ 
compel  such  assignee  to  close  up  the  trust,  but  have  taken  no  steps  to  compel  him  to  collect 
the  balance  due  on  such  subscriptions,  the  decree  discharging  the  assignee  is  a  bar  to  proceed- 
ings by  such  creditors  to  collect  such  balance.     Terry  v.  Anderson.  5  Otto,  636. 

§  74.  Liability  of  stockholders. —  Stockholders  having  unpaid  balances  of  subscription 
standing  against  them  are  liable  therefor  to  the  creditors  of  the  bank,  though  they  have 
each  redeemed  their  share  of  the  bills  of  the  bank.  Marsh  v.  Burroughs,  1  Woods,  473.  See 
§§  44.  47,  270. 

§  75.  Right  of  stockholder  to  vote.— A  stockliolder  of  a  bank,  who  has  pledged  his  stock 
to  the  bank  as  collateral  security  for  the  payment  of  his  notes  not  yet  due,  has  a  right  to  vote 
as  a  stockholder  at  an  election  of  directo:*s.     Scholfield  v.  Union  Bank,  2  Cr.  C.  C,  115. 

§  76.  Riglits  of  the  bank  as  against  partnei*s  holding  its  stock.—  The  members  of  a  bank- 
rupt firm  were  stockholders  in  a  bank,  a  by-law  of  which  provided  that  if  any  stockholder 
should  owe  the  bank  anything,  such  debt  should  be  a  charge  upon  the  stock,  and  that  it  might 
be  sold  to  satisfy  the  debt.  Held^  that  the  bank  had  a  right  to  apply  the  proceeds  of  such 
stock  to  the  satisfaction  of  the  debts  of  the  coimrtnership  due  to  it,  and  also  to  the  satisfac- 
tion of  the  debts  of  the  individual  partners.     In  re  Bigelow,  2  Ben.,  471. 
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§  77.  Rights  of  stoekl'olfl^rs  ninler  Tmliana  statnte. —  Under  the  general  banking  act  of 
Indiana,  no  suit  can  be  maintained  against  the  stockholder  of  a  bank  upon  bank  notes  regu- 
larly issued  and  protested,  unless  it  is  shown  that  the  funds  of  the  bank  are  exhausted,  and 
that  the  stock  deposited  with  the  auditor  of  the  state  to  secure  the  redemption  of  the  circula* 
tion  of  the  bank  is  also  exhausted.    Toucey  v.  Bo  wen,  1  Biss.,  88. 

§  78.  Transfer  niUAt  be  made  to  jmss  title  of  stfick.—  The  delivery  of  bank  stock  to 
the  cashier,  which  by  its  t«rms  is  only  transferable  upon  the  books  of  the  corporation,  with  a 
request  that  he  tranafer  it  to  another  party,  passes  no  title  to  such  stock  unless  the  tninsfer  is 
actually  made  upon  the  books.     Brown  v.  Adams,  5  Biss.,  181. 

g  79.  Between  parties  an  irregular  transfer  passes  title  to  stock.—  The  provision  in  the 
■charter  of  a  bank,  that  no  transfer  of  its  stock  shall  be  valid  unless  made  upon  the  books  of 
the  bank,  is  designed  for  the  protection  of  the  bank  and  of  purchasers  without  notice,  but  as 
between  vendor  and  vendee  a  transfer  not  in  conformity  to  such  provision  will  pass  the  equita« 
ble  title  and  divest  the  vendor  of  all  interest  therein.     Black  v.  Zacharie,  8  How.,  518. 

§  SO.  Though  the  charter  of  a  bahk  provides  that  stock  shall  be  transferred  only  on  the 
books  of  the  bank,  and  in  a  certain  way,  and  that  the  bank  has  a  lien  on  such  stock  for  all 
debts  due  from  the  stockholder  to  the  bank,  yet  an  equitable  assignment  of  such  stock  may 
be  made,  &onajfide,  in  any  other  way,  unless  a  paramount  lien  exists.  M'Lean  v.  Lafayette 
Bank,  3  McL.,  604. 

§81.  Lien  on  stock  for  debt  is  waived  by  taking  collateral. —  Though  a  bank,  by  its  charter, 
has  a  lien  on  the  stock  of  any  stockholder  for  the  amount  of  his  indebtedness  to  it,  yet  where 
the  bank  accepts  collateral  security  from  such  debtor  the  statutory  lien  is  waived.  Ibid,  See 
§§85,91. 

§  82.  Statute  rreatinsT  lien  on  stock  is  valid.—  A  state  statute  making  the  stockholders  of 
A  bank  personally  liable  for  the  debts  of  the  bank  incurred  after  its  passage  is  not  a  law  im- 
pairing the  obligation  of  a  contract  within  the  meaning  of  the  federal  constitution.  Sherman 
V.  Smith,  1  Black,  594.     See  §  42. 

§  83.  Where  the  charter  ho  provides  the  debts  of  the  holder  most  be  paid  before  trans- 
fer.—  Where  the  charter  of  a  bank  provides  that  transfers  of  stock  shall  not  be  made  while  the 
bolder  is  indebted  to  the  bank  on  any  demand  past  due  without  the  consent  of  the  president 
and  directors,  an  action  will  not  lie  against  the  bank  for  its  refusal  to  transfer  a  small  portion 
of  the  stock  of  a  stockholder  before  a  debt  due  from  him  to  the  bank  is  satisfied,  though  the 
amount  of  the  balance  of  the  stock  is  far  in  excess  of  the  debt.  Pierson  v.  Bank  of  Wash- 
ington, 8  Cr.  C.  C,  834. 

§  84.  Bank  must  have  nrvtice  of  transfer  baford  third  parties  are  bonnd.—  Where  the 
charter  of  a  bank  provides  that  stock  shall  be  transferable  at  the  bank,  the  clause  is  con- 
strued to  mean  at  the  bank  only,  and  the  delivery  of  the  stock  certificate  with  a  power  of  at- 
torney confers  no  title  as  far  as  the  bank  is  concerned;  and  the  interest  of  the  owner  may  be* 
attached  in  the  hands  of  the  bank,  notwithstanding  such  transfer,  unless  the  shares  were 
transferred  at  the  bank,  or  the  bank  had  notice  of  the  transferee's  title  before  the  attach- 
ment.    Williams  v.  Mechanics*  Bank  of  New  Haven,  5  Blatch.,  61. 

§  85.  Where  the  charter  of  a  bank  provides  that  stock  shall  only  be  transferred  upon  its 
books,  and  that  the  bank  shall  have  a  lien  on  the  stock  for  debts  due  to  it  from  the  holder,  no 
person  can  acquire  a  legal  title  to  any  shares  except  upon  a  regular  transfer  according  to  the 
rulee  of  the  bank ;  and  if  any  person  takes  an  equitable  assignment,  it  must  be  subject  to  the 
righta  of  the  bank,  and  he  is  bound  to  take  notice  of  the  provisions  of  the  charter  relating  to 
such  transfer.  Neither  does  the  bank  waive  its  lien  by  taking  other  security  of  the  share- 
holder.   Union  Bank  v.  Laird,  2  Wheat.,  898.    See  §§  81,  91. 

§  86.  Liability  of  stockholders  for  debts  of  bank. —  Where  the  charter  of  a  bank  provides 
-^'that  the  persons  and  property  of  the  stockholders  shall  at  all  times  be  liable,  pledged  and 
bound  for  the  redemption  of  the  bills  and  notes  of  the  bank  at  any  time  issued,  in  propor- 
tion to  the  number  of  shares  that  each  individual  may  hold  and  possess,"  such  stockholders 
.are  liable  as  principals  and  not  as  sureties,  and  are  liable  for  the  full  amount  of  bills  pre- 
sented to  the  bank  and  not  paid,  even  though  the  funds  of  the  bank  in  the  hands  of  the  €is- 
signee  are  not  exhausted.     Hatch  v.  Burroughs,  1  Woods,  443.     See  g§  44,  47. 

§  87.  Unpaid  subscriptions  are  a  tru^t  fiind.->The  unpaid  subscnptions  of  stockholders 
in  a  bank  are  a  trust  fund  for  the  benefit  of  the  creditors  of  the  bank.  The  power  to  call  in 
such  unpaid  balance,  or  not,  is  not  within  the  discretion  of  the  bank,  and  such  stockholders 
are  liable  for  such  unpaid  balance  at  the  suit  of  creditors  who  have  exhausted  their  other 
remedies.     Marsh  v.  Burroughs,  1  Woods,  468. 

§  88.  When  transfer  of  stock  will  be  comp»-lled. —  The  charter  of  a  bank  provided  that  its 
original  subscriptions  should  be  made  only  in  the  name  of  the  real  party  in  interest,  that  all 
transfers  of  stock  should  be  made  upon  the  books  of  the  bahk,  and  that  no  stock  should  be 
transferred  If  the  holder  was  indebted  to  the  bank,  unless  by  consent  of  the  president  and  di- 
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rectors.  A  person  held  stock  in  his  own  name  on  the  books  of  the  bank,  but,  as  was  known 
to  the  bank,  he  held  it  only  as  trustee.  Both  trustee  and  cestui  qwe  trust  desired  the  transfer 
of  such  stock  to  the  cestui  que  trusty  but  the  bank  refused  to  make  the  transfer,  on  the  ground 
that  the  trustee  was  indebted  to  the  bank  on  a  private  debt.  Held^  that  such  refusal  on  the 
part  of  the  bank  was  unjustifiable,  and  that  equity  would  compel  the  transfer.  Mechanics'^ 
Bank  of  Alexandria  v.  Seton,  1  Pet.,  307. 

§  89.  A  court  of  equity  will  compel  a  bank  to  open  its  transfer  books,  and  permit  a  trans* 
fer  of  its  stock,  which  it  has  refused.     Ibid, 

%  90.  State  cannot  take  asseU  until  dc$bts  are  paid,  althonsrh  it  be  the  sole  stockhnldf  r. — 
Where  a  state  furnishes  all  the  capital  of  a  bank,  and  is  its  only  stockholder,  it  can  withdraw^ 
no  part  of  such  capital  when  the  bank  becomes  insolvent,  any  more  than  a  private  stock- 
holder. When  a  bank  becomes  insolvent  its  capital  no  longer  belongs  to  the  stockholders,  but 
becomes  a  trust  fund  for  the  payment  of  its  debts.  So  where  a  state,  which  is  the  sole  stock— 
holder  of  a  bank  which  becomes  insolvent,  passes  any  law  which  withdraws  any  part  of  the 
capital  of  the  bank,  or  which  disposes  of  it  in  any  way  other  than  for  the  benefit  of  the  cred- 
itors of  the  bank,  such  law  is  a  violation  of  the  implied  contract  that  the  capital  stock  shall  be 
applied  only  to  the  debts  of  the  bank,  and  is  consequently  unconstitutional.  Curran  v.  State 
of  Arkansas,  15  How.,  815;  Barings  v,  Dabney,  19  Wall.,  9.  See  §  72.  The  fact  that  tbe- 
bonds  of  the  state  were  sold  to  furnish  the  capital  of  the  bank  does  not  make  the  state  a 
creditor  so  that  the  capital  may  be  used  in  payment  of  such  bonds  to  the  exclusion  of  those 
holding  the  bank*s  unredeemed  bills.  Nor  can  the  state  divest  the  bank  of  its  title  to  its  lands 
and  revest  it  in  the  state.    Ibid, 

§  91.  Bank  has  no  lien  on  its  8tock  —  The  Union  Bank  of  Alexandria,  before  incorpora- 
tion, and  while  it  was  a  private  banking  firm,  had  no  Uen  on  the  shares  of  a  stockholder  for 
his  debts  to  it    Neale  v.  Janney,  2  Or.  G.  C,  189.    See  §§  81,  85,  287,  288,  818-820.    See  COR- 

FOBATIONS. 

IV.  Cashier. 

Summary — Powers  and  duties  of,  §§  92,  94,  98.— Banfc  liable  for  money  had  and  received^ 
§  93. —  Cannot  bind  bank  by  indorsement  of  his  own  paper,  §  95. — Can  receive  nothing 
but  money ^  §  96. —  Power  to  indorse  and  transfer  securities,  §  97. 

§  92.  A  cashier,  without  being  thereunto  specially  authorized  by  the  board  of  directors, 
cannoc  bind  his  bank  by  a  letter  representing  that  the  bank  has  empowered  one  of  the  direct- 
ors to  contract  on  its  behalf.  The  cashier  is  the  executive  officer  of  the  bank  by  whom  its 
funds  are  kept,  its  debts  received  and  paid,  and  its  securities  taken  and  transferred.  United 
States  V,  City  Bank  of  Columbus,  §i^  99,  100. 

§  93.  If  the  cashier,  without  authority  to  so  do,  purchases  coin  for  his  bank,  and  it  act* 
ually  goes  into  the  bank,  the  latter  is  liable  for  money  had  and  received,  notwithstanding 
such  lack  of  authority  upon  his  part.     Merchants'  Bank  v.  State  Bank,  §§  101-118. 

§  94.  Where  the  act  of  the  cashier  is  within  the  power  of  the  bank,  and  within  the  apx>ar- 
ent  sphere  of  his  duties,  any  limitation  upon  his  authority  would  not  affect  those  to  whom 
Buch  limitation  was  unknown.    Ibid,    See  §§  127,  128. 

§  95.  The  cashier  cannot  bind  his  bank  as  an  accommodation  indorser  of  his  own  promis- 
sory note.  There  are  no  presumptions  in  favor  of  any  such  delegation  of  power ;  and  a 
purchaser  of  such  paper  takes  it  with  notice  of  a  possible  want  of  power.  West  St.  Louis 
Savings  Bank  v,  Shawnee  County  Bank,  §  119.     See  g  126. 

§  96.  A  cashier,  by  virtue  of  his  office,  in  the  settlement  of  a  debt  due  the  bank,  can  take 
nothing  but  money.  His.  authority  is  a  limited  one.  When  he  acts  outside  of  that  limit,  his 
authority,  like  that  of  any  other  agent,  must  be  shown.  Sandy  River  Bank  t?.  Merchants', 
etc.,  Bank,  §  120.     See  §  321. 

§  97.  The  defendant  bank  loaned  some  money  to  C,  and  took  as  collateral  security  what 
purported  to  be  a  certificate  for  two  hundred  shares  of  stock.  The  certificate  was  originally 
a  genuine  certificate  for  two  shares.  C.  subsequently  paid  the  loan,  and  the  cashier  of  the 
bank  transferred  to  him  the  certificate,  with  the  usual  printed  form  of  transfer  on  the  back, 
signed  by  the  cashier  officially.  C.  afterwards  obtained  a  loan  from  M.,  the  plaintiff,  and 
gave  him  the  certificate  as  security.  C.  was  declared  a  bankrupt,  and  M.  sued  the  bank  for 
the  damages  sustained.  Held,  that  the  act  of  the  cashier  was  within  the  scope  of  his  author- 
ity, and  that  the  bank  was  liable.  Matthews  v,  Massachusetts  National  Bank.  §§  121-125.  See 
§§  138,  246,  247. 

§  98.  The  acts  of  a  cashier,  within  the  scope  of  the  general  usage,  practice  and  course  of 
business,  will  in  general  bind  the  bank  in  favor  of  third  persons  having  no  other  knowledge. 
The  signature  of  the  cashier  in  this  case  was  the  signature  of  the  bank,  and  so  far  a  warranty 
of  the  genuineness  of  the  certifi<5ate  as  to  estop  the  bank  from  setting  up  the  forgery.    Ibid^ 

[Notes.— See  §§  12^148.] 
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UNITED  STATES  v.  CITY  BANK  OF  COLUMBUS. 
(21  Howard,  356-366.     1858.) 

£rrob  to  TJ.  S.  Circuit  Court,  Southern  District  of  Ohio. 

§  99.  Cashier  has  not  authority  to  hind  the  hank  hy  a  Utter  representing  that 
a  director  has  authority  from  the  hatik  to  contract  on  its  hehalf. 

Opinion  by  Mr.  Justice  Wayne. 

Statement  of  Facts. —  The  only  question  arising  on  this  record  is  whether 
the  court  erred  in  so  much  of  the  charge  to  the  jury  as  is  set  out  in  the  bill  of 
exceptions.  Objections  were  taken  in  the  course  of  the  trial  to  testimony,  but 
no  exceptions  were  taken  to  the  rulings  of  the  court  upon  them.  The  declara- 
tion in  the  case  contained  two  counts,  one  of  them  alleging  that  a  contract  had 
been  made  between  the  City  Bank  of  Columbus  and  the  United  States,  by 
which  the  bank  agreed,  on  the  1st  November,  1856,  to  transfer  $100,000  of  the 
public  money  from  New  York  to  New  Orleans  by  the  1st  of  January,  1851, 
free  of  charge;  and  the  other  account  for  money  had  and  received  by  the  bank 
for  the  use  of  the  United  States.  The  charge  given  by  the  court  was  confined 
to  the  first  count.  The  bill  of  exceptions  sets  out  the  following  evidence, 
which  was  introduced  by  the  United  States  to  show  a  contract  with  the  banlc 
The  following  letter  was  written  by  the  cashier  of  the  bank: 

Cmr  Bank  of  Columbus, 
Columbus,  Ohio,  26th  October,  1850. 

Sib:  The  bearer.  Colonel  William  Miner,  a  director  of  this  bank,  is  author- 
ized, on  behalf  of  this  institution,  to  make  proposals  for  the  purchase  of 
United  States  stocks  to  the  amount  of  $100,000.  He  is  also  authorized,  if  con- 
sistent with  the  rules  of  the  treasury  department,  to  contract,  on  behalf  of 
this  institution,  for  the  transfer  of  money  from  the  east  to  the  south  or  west,, 
for  the  government. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

Hon.  Thomas  Cor  win,  Thomas  Moodie,  Cashier. 

Secretary  of  Treasury,  Washington  City. 

This  letter  was  presented  by  Mr.  Miner  to  Mr.  Corwin  on  the  1st  of  Novem- 
ber, 1850.   On  the  same  day  Mr.  Corwin  wrote  to  Mr.  Miner  the  following  letter: 

Treasury  Department,  November  1,  1850. 

Sir:  Your  proposition  of  this  date,  to  transfer  $100,000  from  New  York  or 
Philadelphia  to  New  Orleans,  by  the  1st  January  next,  free  of  charge  to  the 
department,  is  accepted.  You  will  receive  herewith  a  transfer  draft  on  the- 
assistant  treasurer  at  New  York,  in  favor  of  the  assistant  treasurer  at  New 
Orleans,  for  $100,000,  with  the  authority  indorsed  to  make  the  payment  at 
New  York  to  you.  I  am,  very  respectfully, 

Thomas  Corwin,  Secretary. 

This  was  followed  by  an  undertaking  for  the  transfer  of  $100,000  for  the^ 
government  from  New  York  to  New  Orleans. 

Washington  City,  November  1,  1850. 

This  will  certify  that  I  have  contracted  with  the  United  States  treasury,  as 
the  agent  of  the  City  Bank  of  Columbus,  to  transfer  $100,000  from  New  York 
to  New  Orleans,  to  be  deposited  in  the  treasury  at  the  latter-named  city  by 
the  1st  day  of  January,  1851,  free  of  charge.  I  have,  in  pursuance  of  said 
contract,  tiiis  day  received  a  draft  in  my  own  hand  for  $100,000  on  the  treas- 
ury at  New  York  city,  which  is  to  be  accounted  f of  in  said  contract. 

William  Miner. 
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Miner  received  the  draft  and  cashed  it  in  person  on  the  2d  ]!^overaber,  1850  ; 
but  what  he  did  with  it  no  one  knows,  or  this  record  does  not  show.  It  is  cer- 
tain that  it  was  not  repaid  in  New  Orleans  according  to  the  contract;  and  there 
are  no  proofs  on  this  record  which  can  raise  a  presumption  that  the  Bank  of 
Columbus  ever  received  a  dollar  of  it.  There  is  proof  that  Miner  was  all  that 
time  a  director  of  the  bank,  and  that  Moodie,  who  gave  him  the  letter  to  the 
secretary  of  the  treasury^,  was  the  cashier,  and  that  he  signed  his  name  to  the 
letter  as  cashier,  and  that  the  letter  had  been  copied  into  the  letter  book  of 
the  bank.  A  by-law  of  the  bank  was  also  put  in  proof  to  show  that  it  might 
be  inferred  from  it  that  he  had  authority,  as  cashier,  to  empower  Mr.  Miner,  as 
a  director  of  the  bank,  to  enter  into  such  a  contract  as  he  had  made  with  the 
secretary  of  the  treasury.  The  by-law  is:  "A  committee  of  two  shall  be  ap- 
pointed every  six  months  to  advise  with  the  president  and  cashier.  In  their 
absence,  all  the  ordinary  business  of  the  bank  may  be  done  by  the  president 
and  cashier;  and  if  either  of  them  be  not  present,  then  by  the  other  alone;  but 
any  discount,  negotiation,  or  contract,  whether  made  by  the  board  or  commit- 
tee, is  to  be  done  by  the  consent  of  all  present."  It  was  also  shown  that  there 
had  not  been  a  meeting  of  the  directors  in  either  July  or  August,  1850.  That 
there  had  been  a  meeting  on  the  21st  September,  1850,  and  another  November 
4,  1850,  nine  days  before  the  cashier  gave  his  letter  to  Miner,  and  three  days 
after  the  date  of  Miner's  contract  to  transfer  the  money  from  New  York  to 
New  Orleans.  The  minutes  of  the  bank,  as  kept  by  the  cashier,  of  the  meet- 
ings of  the  directors,  do  not  show  any  intention  upon  the  part  of  the  directors 
to  enter  into  a  contract  for  the  purpose  of  baying  stock  of  the  United  States, 
or  for  the  transmission  of  the  money  of  the  United  States  from  the  east  to  the 
south  or  west,  as  Moodie  expresses  it  in  his  letter;  or  that  after  the  negotiation 
of  Miner,  and  his  receiving  the  money  from  the  assistant  treasurer  in  New 
York,  that  the  directors  or  president  of  the  bant  had  any  knowledge  of  the 
transaction  until  after  Miner's  default  to  pay  the  amount  at  New  Orleans. 
Moodie  testifies  that  he  wrote  the  letter  of  the  26th  of  October,  1850,  for  Miner 
to  negotiate  with  the  secretary  of  the  treasury,  without  the  knowledge  of  the 
;president  or  any.  of  the  directors  of  the  bank,  except  Miner  himself,  and  that 
the  fact  that  such  a  letter  had  been  written  was  not  communicated  by  him 
ito  any  of  the  directors  until  January  after,  though  he  had  caused  a  copy 
of  it  to  be  put  in  the  letter  book.  All  of  the  directors,  at  the  time  of  the 
transaction,  have  sworn  that  Moodie  had  not  been  authorized  by  the  board  or 
•by  any  of  themselves  to  constitute  Miner  such  agent;  that  they  had  no  knowl- 
edge of  Moodie's  letter,  and  that  they  never  sanctioned  the  same.  And  there 
is  other  testimony  m  the  case,  that  Moodie,  as  cashier,  had  not  the  power  to 
depute  Miner  for  any  such  purpose,  and  that  it  would  not  have  been  done  but 
by  a  resolution  of  the  board  of  directors.  Upon  this  evidence,  and  some  other 
which  it  is  not  material  to  notice,  the  court  charged  the  jury.  After  they  had 
retired,  and  consulted  for  some  time,  they  came  into  the  court  and  asked  for 
further  instructions,  and  the  court  gave  them  the  following  charge  in  reference  ' 
to  the  contract  set  out  in  the  first  count  of  the  declaration:  "That  if  they 
should  find  that  the  letter  written  by  Moodie  was  his  own  act,  and  had  been 
given  without  the  knowledge  or  authority  of  the  board  of  directors,  or  any  of 
them  individually,  except  Miner,  and  that  the  agency  of  Miner  was  not  consti- 
tuted by  or  known  to  the  board  of  directors,  or  the  directors  individually,  or 
any  of  them  except  Miner,  but  was  the  act  of  the  cashier  alone;  and  if  they 
should  find  that  Moodie  had  no  power  as  cashier,  except  such  as  belonged  to 
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the  office  of  cashier  generally,  or  such  as  are  given  by  the  charter  or  by  the 
by-law  or  other  law  or  usage  of  the  said  bank,  that  the  defendant  was  not 
concluded  by  that  letter,  and  is  not  bound  by  the  contract  made  by  Miner, 
without  some  subsequent  ratification  of  the  same,  though  the  secretary  had,  in 
contracting  with  Miner,  relied  upon  it  as  the  act  of  the  bank." 

§  100.  Cases  defining  the  powers  and  duties  of  cashier. 

To  this  charge  the  plaintiff  excepted,  and,  on  account  of  that  exception  alone, 
the  case  has  been  brought  to  this  court  by  writ  of  error.  In  our  opinion,  no 
charge  could  have  been  more  comprehensive  of  the  merits  of  the  case,  more 
precise  in  its  application  to  the  particulars  of  the  testimony  introduced  by  the 
plaintiff  and  the  defendant,  or  more  expressive  of  what  the  law  is  upon  such  a 
state  of  facts.  It  is  all  that  the  litigants  could  have  expected,  and  is  liberal  to 
both.  It  is  also  in  coincidence  wnth  the  views  generally  entertained  of  the  powers 
and  duties  of  the  cashiers  of  banks,  by  those  most  familiar  with  the  manage- 
ment and  business  of  banks,  and  perfectly  so  with  such  as  have  been  expressed 
by  this  court  in  previous  reported  cases.  In  Fleckner  v.  The  Bank  of  the 
United  States,  8  Wheat.,  338,  356,  357,  this  court  said,  the  charter  authorizes 
the  president  and  directors  to  appoint  a  cashier  and  other  officers  of  the  bank, 
and  gives  the  president  and  directors,  or  a  majority  of  them,  full  power  and 
authority  to  make  all  such  rules  and  regulations  for  the  government  of  the 
affairs  and  conducting  the  business  of  said  bank  as  shall  not  be  contrary  to  the 
act  of  incorporation.  It  contains  no  regulations  as  to  the  duties  of  cashiers; 
with  the  directors  it  would  rest  to  fix  the  duties  of  cashier  or  other  officers. 
Whether  they  have  made  any  regulation  upon  this  subject  does  not  appear; 
but  the  acts  of  the  cashier,  done  in  the  ordinary  course  of  the  business  actually 
confided  to  such  an  officer,  may  well  be  deemed  prima  facie  evidence  that  they 
fell  within  the  scope  of  his  duty.  In  the  case  of  Bank  of  the  United  States  v. 
Dunn,  6  Peters,  51,  the  court  would  not  permit  the  president  and  cashier  of  the 
bank  to  bind  it  by  their  agreement  with  the  indorser  of  a  promissory  note, 
that  be  should  not  be  liable  on  his  indorsement.  It  said  it  is  not  the  duty  of 
the  cashier  and  president  to  make  such  contracts,  nor  have  they  power  to  bind 
the  bank,  except  in  the  discharge  of  their  ordinary  duties.  All  discounts  are 
made  under  the  authority  of  the  directors,  and  it  is  for  them  to  fix  any  condi- 
tions which  they  may  think  proper  in  loaning  money.  The  court  defines  the 
cashier  of  the  bank  to  be  an  executive  officer,  by  whom  its  debts  are  received 
and  paid,  and  its  securities  taken  and  transferred,  and  that  his  acts,  to  be  bind- 
ing upon  a  bank,  must  be  done  within  the  ordinary  course  of  his  duties.  His 
ordinary  duties  are  to  keep  all  the  funds  of  the  bank,  its  notes,  bills,  and  other 
choses  in  action,  to  be  used  from  time  to  time  for  the  ordinary  and  extraordi- 
nary exigencies  of  the  bank.  He  usually  receives  directly,  or  through  the  sub- 
ordinate officers  of  the  bank,  all  moneys  and  notes  of  the  bank,  delivers  up  all 
discounted  notes  and  other  securities  when  they  have  been  paid,  draws  checks 
to  withdraw  the  funds  of  the  bank  where  they  have  been  deposited,  and,  as  the 
executive  officer  of  the  bank,  transacts  most  of  its  business. 

The  term  ordinary  business,  with  direct  reference  to  the  duties  of  cashiers  of 
banks,  occurs  frequently  in  English  cases,  and  in  the  reports  of  the  decisions  of 
our  state  courts,  and  in  no  one  of  them  has  it  been  judicially  allowed  to  com- 
prehend a  contract  made  by  a  cashier,  without  an  express  delegation  of  power 
from  a  board  of  directors  to  do  so,  which  involves  the  payment  of  money, 
unless  it  be  such  as  has  been  loaned  in  the  usual  and  customary  way.  Nor  has 
it  ever  been  decided  that  a  cashier  could  purchase  or  sell  the  property,  or  create 
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an  agency  of  any  kind  for  a  bank  which  he  had  not  been  anthorized  to  make 
by  those  to  wboni  has  been  confided  the  power  to  manage  its  business,  both 
ordinary  and  extraordinary.  The  case  of  Kirk  v.  Bell  (12  Eng.  Com.  L.  R, 
389),  and  that  of  Hoyt  v,  Thompson,  were  very  appropriately  cited  by  the 
counsel  of  the  appellee,  in  this  connection;  and  we  think  the  safe  rule  in  all 
instances  of  acts  done  by  the  officers  of  corporate  companies,  or  by  those  who 
have  the  management  of  their  business,  from  which  contracts  are  alleged  to 
have  been  made,  is  to  test  that  fact  by  an  inquiry  into  the  corporate  ability 
which  has  been  given  to  them  and  to  their  subordinate  officers,  or  which  the 
directors  of  the  company  can  confer  upon  the  latter  to  act  for  them.  Such  waa 
the  view  of  this  court  when  it  decided,  in  the  case  of  The  Bank  of  the  United 
States  V.  Dunn  (6  Pet.),  that  a  release  given  by  its  president  and  cashier  to  the 
indorser  of  a  promissory  note,  of  his  liability  upon  it,  did  not  bind  the  bank, 
neither  nor  both  having  any  authority  to  make  contracts  of  that  kind.  The 
case  before  us  is  one  in  which  a  cashier  acts  alone,  and  in  which  he  testifies  that 
he  did  so  without  any  consultation  with  the  president  or  directors  of  the  com- 
pany, and  of  which  they  had  no  information  from  him  of  the  transaction  until 
after  the  failure  of  Miner  to  pay  the  money  in  New  Orleans.  The  act  under 
which  the  City  Bank  of  Columbus  became  a  corporation  does  not,  in  any  part 
of  it,  give  any  power  to  a  cashier  to  act  independently  of  the  directors.  Na 
specific  power  is  given  to  the  directors  to  appoint  a  cashier.  In  the  general 
power  given  to  the  directors  to  appoint  officers  to  do  the  ordinary  business  of 
the  bank,  they  have  an  authority  to  appoint  a  cashier,  and  such  an  appointment 
is  a  limitation  of  that  officer's  executive  function  in  doing  the  business  of  the 
bank.  It  cannot  be  pretended  that  the  directors,  as  a  whole,  or  any  one  of 
them,  except  Miner,  consented  to  the  cashier's  designation  of  Miner  for  any 
such  purpose  as  was  concluded  between  them,  to  induce  the  secretary  to  believe 
that  Miner  was  the  agent  of  the  bank,  either  to  buy  stock  of  the  United  States 
or  to  enter  into  contracts  for  the  transmission  of  money,  free  of  charge,  to  those 
posts  where  the  United  States  should  designate  it  to  be  put.  Such  a  power  in 
the  secretary  of  the  treasury  is  a  necessary  one  for  the  transaction  of  the  busi- 
ness of  the  government,  pervading,  as  it  does,  every  part  of  the  country.  The 
exercise  of  it,  however,  requires  great  care  and  caution  in  the  selection  of  agents 
for  such  a  purpose,  and  no  authority  short  of  the  most  certain  should  be  talcen 
to  establish  the  representative  character  of  any  one  for  a  private  company  or 
corporation  to  enter  into  such  a  contract  with  the  secretary. 

The  United  States,  as  plaintiff  in  this  action,  has  failed  to  establish  the  con- 
tract which  it  alleges  in  its  declaration  had  been  made  with  the  City  Bank  of 
Columbus,  for  the  transmission  of  money;  and  we  direct  the  judgment  givea 
in  the  court  below  to  be  affirmed. 

MERCHANTS*  BANK  v.  STATE  BANK 
(10  Wallace,  604^76.     1870.) 

Error  to  U.  S.  Circuit  Court,  District  of  Massachusetts. 

The  facts  are  stated  in  the  opinion,  and  in  the  dissenting  opinion. 

§  101*  Instruction  that  plaintiff  is  not  ejititled  to  recover,  when  proper. 

Opinion  by  Mr.  Justice  Swayne. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Massachusetts.  The  plaintiff  in  error  was  the  plaintiff  in  the  court 
below.     It  appears,  by  the  bill  of  exceptions,  that,  upon  the  evidence  in  behalf 
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of  the  plaintiff  being  closed,  the  defendant's  counsel  moved  the  court  to  instruct 
the  jury  that  it  was  not  sufficient  to  warrant  them  to  find  a  verdict  for  the 
plaintiff  upon  either  of  the  counts  in  the  declaration.  This  instruction  was 
given.  The  jury  found  for  the  defendant.  The  plaintiff  excepted,  and  has 
brought  that  instruction  here  for  review.  This  renders  it  necessary  to  exam* 
ine  the  entire  case  as  presented  in  the  record.  According  to  the  settled  prac* 
tice  in  the  courts  of  the  United  States,  it  was  proper  to  give  the  instruction,  if 
it  were  dear  the  plaintiff  could  not  recover.  It  would  have  been  idle  to  proi- 
ceed  further  when  such  must  be  the  inevitable  result.  The  practice  is  a  wise 
oncL  It  saves  time  and  costs;  it  gives  the  certainty  of  applied  science  to  the 
results  of  judicial  investigation ;  it  draws  clearly  the  line  which  separates  the 
provinces  of  the  judge  and  the  jury,  and  fixes  where  it  belongs  the  responsibilr 
ity  which  should  be  assumed  by  the  court.  The  facts  disclosed  in  the  bill  of 
exceptions  are  neither  numerous  nor  complicated.  The  defendant  called  no 
witnesses.  There  is  no  conflict  in  the  testimony.  The  questions  which  it  is 
our  duty  to  examine  are  questions  of  law.  None  are  made  upon  the  pleadings, 
and  it  is  unnecessary  to  consider  them.  It  is  sufficient  to  remark  that  the 
declaration  is  so  framed  as  to  meet  the  case  in  every  legal  aspect  which  it  can 
assume. 

Statement  of  Facts. —  On  the  26th  of  February,  1867,  Fuller,  the  plaintiff's 
cashier,  received  from  the  Second  National  Bank  of  Boston  $200,000  of  gold 
certificates,  and  paid  the  bank,  upon  their  delivery,  the  amount  of  their  face 
and  a  premium  of  twenty-five  per  cent.  Payment  was  made  in  currency  and 
legal  tender  notes.  The  next  day  he  received  from  the  same  bank  $200,000 
more  of  like  certificates,  and  paid  for  them  at  the  same  rate  in  currency  and  a 
ticket  of  credit  by  the  Merchants'  Bank  in  favor  of  the  National  Bank  for 
$175,000.  Both  transactions  were  pursuant  to  an  arrangement  with  Mellen, 
Ward  &  Co.,  brokers,  in  Boston.  The  market  premium  upon  gold  at  that 
time  was  forty  per  cent.  It  was  understood  between  Fuller,  the  cashier,  and 
Mellen,  Ward  &  Co.  tliat  the  latter  might  receive  the  same  amount  of  gold 
from  the  Merchants'  Bank,  at  any  time  thereafter,  by  paying  the  amount  ad- 
vanced, compensation  for  the  trouble  the  bank  had  incurred,  and  interest  at 
the  rate  of  six  per  cent.  There  had  been  like  transactions  upon  those  terms 
between  the  parties  prior  to  that  time.  The  president  of  the  bank  was  cour 
suited  in  advance  as  to  both  the  purchases  from  the  Second  National  Bank, 
and  approved  them.     The  following  testimony  is  taken  from  the  record : 

"  Greorge  H.  Davis  testified  as  follows:  I  am  the'  paying  teller  of  the  Mer- 
chants' Bank.  From  about  the  1st  of  January,  1867,  and  previous  to  the  23d 
of  February,  the  bank  several  times  received  gold  or  gold  certificates  from 
Mellen,  Ward  &  Co.,  for  which  it  paid  currency  at  the  rate  of  $125  for  $100  in 
gold.  At  that  time  they  had  deposited  in  the  bank  about  $90,000  in  gold.  No 
note,  memorandum  or  check  was  taken,  connected  with  it  in  any  way.  The 
gold  was  added  to  the  gold  of  the  bank;  on  my  cash  book  it  was  added  to  the 
item  of  gold,  and  the  gold  was  mixed  with  the  gold  of  the  bank  in  the  vault. 
If  it  consisted  of  certificates,  they  were  put  in  a  pocket-book  kept  in  ray  trunk 
with  other  certificates  and  bills.  (The  paying  tellei^'s  book  was  put  in,  and 
•  from  the  entries  in  it  on  the  26th,  27th  and  28th  of  February,  1867,  it  appeared 
that  the  gold  received  from  Mellen,  Ward  &  Co.  was  added  to  the  gold  of  the 
bank.)"  On  the  28th  day  of  February,  Carter,  of  the  firm  of  Mellen,  Ward 
&  Co.,  and  Smith,  the  cashier  of  the  State  Bank,  called  together  at  the  Mer- 
chants' Bank.     Carter  said  to  Fuller,  "  We  have  come  in  for  gold.'^    Smith,  the 
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cashier,  said,  "  We  have  come  to  get  an  amount  of  gold,"  and  that  he  would 
"  pay  for  it  by  certifying  these  checks,"  referring  to  two  papers  which  Carter 
held  in  his  hand.  The  teller  handed  Fuller  eighty-four  gold  certificates  of 
$5,000  each,  making  the  sum  of  $430,000.  Fuller  announced  the  amount. 
Smith  said  that  was  the  amount  wanted  and  the  amount  covered  by  the 
checks.  He  received  the  certificates,  certified  the  checks,  and  handed  them  over 
to  the  plaintiflF*s  cashier.  They  were  drawn  by  Mellen,  Ward  &  Co.  upon  the 
State  National  Bank  in  favor  of  Fuller,  the  plaintiflfs  cashier,  or  order,  and  were 
certified,  "Good;  C.  H.  Smith,  cashier."  One  was  for  $250,000  and  the  other 
for  $275,000.  Smith  thereupon  left  the  bank  with  the  certificates  in  his  pos- 
session. Nothing  was  said  by  Fuller  to  Carter,  or  by  Carter  to  Fuller,  in  rela- 
tion to  the  checks,  and  Fuller  did  not  know  what  checks  Smith  referred  to 
until  they  were  delivered  to  him.  Smith  did  not  certify  or  deliver  the  checks 
until  he  had  got  possession  and  control  of  the  funds  upon  which  his  certificates 
were  apparently  founded,  and  this  was  known  to  the  plaintiffs  agent  when  he 
received  the  checks.  Later,  on  the  same  day.  Smith  and  Carter  called  again 
at  the  Merchants'  Bank.  Fuller  was  absent.  Smith  received  $60,000  more  of 
gold  and  gold  certificates  from  the  teller,  and  gave  in  return  a  check  for 
$75,000,  drawn  by  Mellen,  Ward  &  Co.  on  the  State  Bank,  payable  to  "  gold 
or  bearer."  Like  the  two  previous  checks,  it  was  certified,  *'  Good ;  C.  H. 
Smith,  cashier."  This  arrangement  was  in  pursuance  of  the  same  agreement 
as  that  under  which  the  gold  certificates  were  delivered  in  the  earlier  part  of 
the  day.    Both  transactions  were  alike  within  its  scope. 

On  the  1st  of  March,  Havens,  the  president  of  the  Merchants'  Bank,  called 
at  the  State  Bank  and  complained  that  Smith  had  not  paid  the  checks.  Smith 
said  he  was  going  out  to  get  the  money.  Havens  inquired,  "  Didn't  you  have 
the  money  —  the  gold?  Were  not  gold  certificates  delivered  to  you?"  He 
answered,  "  Yes;  I  had  them  here,  but  they  are  not  here  now.  I  am  going  out 
to  get  it,  and  will  come  in  and  attend  to  it."  Subsequently,  in  the  same  con- 
versation, he  said,  "  You  hold  the  State  Bank."  Later  in  the  day  Havens 
called  upon  Stetson,  the  president  of  the  State  Bank.  Stetson  denied  that 
Smith  was  authorized  to  certify  the  checks,  and  appealed  to  a  director  who 
was  present.  The  director  was  silent.  In  an  account  ivhich  Fuller  rendered 
to  Mellen,  Ward  &  Co.  after  their  failure,  showing  the  disposition  of  various 
collaterals  which  Mellen,  Ward  &  Co.  had  deposited  from  time  to  time  with 
the  Merchants'  Bank,  the  amount  paid  for  gold  was  put  down  as  a  loan,  and 
interest  was  charged;  but  in  his  testimony  before  the  jury  he  denied  that  the 
money  was  loaned,  and  insisted  that  the  gold  was  bought  by  the  Merchants' 
Bank.  The  agreement  between  Mellen,  Ward  &  Co.  and  the  Merchants'  Bank 
rested  wholly  in  parol.  No  written  voucher  was  given  or  received  on  either 
side  touching  any  of  the  transactions  between  the  parties.  The  record  dis- 
closes nothing  else  in  this  connection  which  it  is  material  to  consider. 

The  State  Bank  was  organized  under  the  act  of  congress  "  to  provide  a  na- 
tional cufrency,"  etc.,  of  the  3d  of  June,  1864.  13  Stat,  at  Large,  99.  The 
eighth  section  of  that  act  authorizes  such  associations,  by  their  directors,  to 
appoint  a  cashier  and  other  officers,  and  to  exercise,  "  under  this  act,  all  such 
incidental  powers  as  shall  be  necessary  to  carry  on  the  business  of  banking  by 
discounting  and  negotiating  promissory  notes,  drafts,  bills  of  exchange  and 
other  evidences  of  debt;  by  receiving  deposits;  by  buying  and  selling  exchange, 
coin  and  bullion;  by  loaning  money  on  personal  security;  by  obtaining,  issuing 
and  circulating  notes  according  to  the  provisions  of  this  act,"  etc.    It  is  further 
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, .  • 
provided  that  the  directors  may,  by  by-laws,  reguUite  the  manner  in  which  its 

business  shall  be  conducted  and  its  franchises  *er^dyB^ ;  and  that  its  general 
business  shall  be  transacted  at  an  office  "  located  ih*  tild  place  specified  in  its 
organization  certificate."  The  fifth  of  the  articles  of  assbbjajiion  authorizes  the 
board  of  directors  to  appoint  a  cashier  and  such  other  ofe'c^as  may  be  neces- 
sary, and  to  define  their  duties.  The  seventh  by-law  declares  tfiat  the  cashier 
"shall  be  responsible  for  the  moneys,  funds  and  other  valual)teslt!Jf'«Jihe  bank, 
and  shall  give  bond,"  etc.  The  seventeenth  by-law  requires  th'&t-]all  '^con- 
tracts, checks,  drafts,  receipts,  etc.,  shall  be  signed  by  the  cashier  or  .,by  the 
president,  and  that  all  indoreements  necessary  to  be  made  by  the  bank  shaKJ^e 
tinder  the  hand  of  the  cashier  or  president,"  unless  absent.  The  by-laws* coi' 
tain  nothing  further  upon  this  subject.  The  directors  failed  to  define  mora 
specifically  the  powers  and  duties  of  the  cashier. 

Smith,  the  defendant's  cashier,  exercised  habitually  very  large  powers  with- 
out any  special  delegation  of  authority.  An  account  was  kept  on  the  books 
of  the  bank  with  him  as  cashier,  which  represented  these  transactions,  and 
printed  blank  checks  were  kept  in  the  bank  to  facilitate  them.  The  checks  given 
by  him  for  the  proceeds  of  bills  discounted  and  for  the  purchase  of  exchange 
during  the  five  months  preceding  the  23d  of  February,  1867,  amounted  in  the  ag- 
gregate to  two  and  a  half  millions  of  dollars.  This  was  exclusive  of  his  clearing 
house  checks.  His  checks  for  money  borrowed  of  other  banks,  during  the  six 
months  preceding  the  same  23d  of  February,  amounted  to  $l,5i7,000.  A 
large  number  of  the  cashiers  of  other  banks  in  Boston  were  examined,  and  testi- 
fied that  they  exercised  the  same  powers  under  like  circumstances.  There  is 
no  proof  that  either  they  or  Smith  ever  certified  checks.  It  is  not  shown  what 
became  of  the  gold.  Perhaps  some  light  is  thrown  on  the  subject  by  the  re- 
mark of  the  president  of  the  Merchants'  Bank  to  the  president  of  the  State 
Bank,  ^'  that  the  latter  had  better  go  to  the  sub-treasury,  and  that  he  would 
perhaps  find  his  gold  there."  We  find  no  reason  to  doubt  that  both  banks,  as 
represented  by  their  cashiers,  acted  in  entire  good  faith  throughout  the  trans- 
actions, until  they  were  closed  by  the  delivery  of  the  last  of  the  certified 
checks.  Neither  could  then  have  anticipated  the  difficulties  and  the  conflict 
v^hich  subsequently  arose. 

The  first  question  presented  for  our  consideration  is,  what  was  the  title  of 
the  plaintiff,  and  what  were  the  rights  of  Mellen,  Ward  &  Co.,  in  respect 
to  the  gold  certificates  delivered  by  the  Second  National  Bank  to  the  Mer- 
chants'* Bank?  No  very  searchmg  analysis  of  the  facts  disclosed  is  necessary 
to  enable  us  to  find  a  satisfactory  answer  to  this  inquiry.  It  does  not  appear 
that  Mellen,  Ward  &  Co.  had  any  connection  with  the  certificates  received 
from  the  Second  National  Bank  until  after  the  plaintiff  took  the  action  which 
they  invoked,  and  cam«  into  possession  of  the  property. 

§  102.  Where  a  hank  made  a  contract  for  the  purchase  and  delivery  of  gold 
certificates^  hut  it  was  not  agreed  that  the  identical  certificates  shovid  he  delivered^ 
the  hank  cannot  he  regarded  as  holding  the  certifi^cates  in  pledge. 

The  Merchants'  Bank  applied  for  them,  bought  them,  paid  for  them,  received 
them,  and  deposited  them  with  its  other  assets  of  like  character.  It  does  not 
appear  that  any  special  mark  was  put  upon  them,  or  that  anything  was  done 
to  distinguish  them  from  the  other  effects  of  the  bank  with  which  they  were 
mingled.  Upon  the  face  of  the  transaction  it  was  a  simple  sale  by  the  Second 
National  Bank,  whereby  the  entire  title  and  property  became  vested^  in  the 
plaintiff.    But  gold  was  then  at  a  premium  of  forty  per  cent,  in  currency. 
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The  Merchants'  Bank  paid,  ljut\t wen ty-five,  according  to  the  contract  between 
the  bank  and  Mellen,  W^xd'^  Co.  The  latter  were  to  pay,  and  it  is  to  be  pre- 
sumed did  pay,  the.^aitional  fifteen  per  cent.  This  was  a  part  of  the  con- 
sideration upon  w.liiiSi'lhe  Merchants'  Bank  entered  into  the  contract.  It  is 
evident  that- the*- ijadk  did  not  agree  to  deliver  to  Mellen,  "Ward  &  Co.  the 
identical  ffgld'vertificates  which  were  purchased,  but  gold,  or  its  equivalent  in 
certificate^;.JtQ  -Ihe  same  amount,  and  any  gold  or  any  certificates  would  have 
satisfied  (the*  contract.  The  bank  cannot,  therefore,  be  regarded  as  holding  the 
cei:tilBofl.tes  in  pledge.  The  want  of  the  element,  that  the  identical  certificates 
,  V'et^'to  be  delivered,  is  conclusive  against  that  view  of  the  subject.  If 
'Stellen,  Ward  &  Co.  had  tendered  performance  and  called  for  gold,  and  tbe 
bank  had  failed  to  respond,  Mellen,  Ward  &  Co.  could  have  sustained  an 
action  for  the  breach  of  the  contract.  But  they  could  not  have  maintained 
detinue,  trover  or  replevin  against  the  bank.  The  real  character  of  the  trans- 
action was  that  the  bank  took  the  title  and  entire  property,  but  Mellen,  Ward 
<&  Co.  had  the  right  to  purchase  from  the  bank  the  like  amount  of  gold,  or  its 
equivalent  in  certificates,  according  to  the  terms  of  the  contract,  which  were, 
that  they  should  pay  what  the  bank  ptiid,  compensation  for  its  trouble,  and 
interest  from  the  time  the  purchase  by  the  bank  was  made. 

In  respect  to  the  $60,000  of  gold  and  gold  certificates  delivered*  by  the  teller 
in  the  absence  of  the  cashier,  and  the  excess  of  gold  certificates  over  $400,000 
delivered  by  the  cashier,  the  facts  are  substantially  the  same  as  those  in  regard 
to  the  $400,000,  except  that  the  excess  of  certificates  and  what  was  delivered 
by  thB  teller  had  reference  to  gold  and  gold  certificates  deposited  in  the  bank  by 
Mellen,  Ward  &  Co.  This  difference  is  not  material.  With  this  qualifica- 
tion the  same  remarks  apply  which  have  been  made  touching  the  $400,000  of 
certificates,  and  we  are  led  to  the  same  legal  conclusions.  The  transactions 
between  the  State  Bank  and  the  Merchants'  Bank  were  apparently  of  the  same 
character  as  that  between  the  Merchants' Bank  and  the  Second  National  Bank. 
What  the  understanding  between  Mellen,  Ward  &  Co.  and  the  defendant  was 
Is  not  disclosed  in  the  evidence.  But  it  is  fairly  to  be  inferred  that  it  was  the 
same  as  that  between  them  and  the  Merchants'  Bank.  When  the  arrangement 
was  proposed  by  Carter  to  Fuller,  on  the  22d  of  February,  Carter  said  that 
"  when  the  gold  was  taken  from  the  Merchants'  Bank  he  thought  it  would  go 
through  some  other  bank  or  banks."  The  assent  of  Mellen,  Ward  &  Co.  to  the 
sale  to  the  State  Bank  by  the  Merchants'  Bank  extinguished  their  claim  upon 
the  latter.  The  Merchants'  Bank  certainly  had  a  title  of  some  kind,  and  what- 
ever it  was  it  passed  to  the  State  Bank  unless  the  contract  was  void,  because 
the  State  Bank  had  no  corporate  power,  or  its  cashier  had  no  authority  to  make 
the  purchase.  The  act  of  congress  expressly  authorizes  the  banks  created  under 
it  to  buy  and  sell  coin.    No  question  of  ultra  vires  is  therefore  involved. 

§  103.  T/ie  holder  of  a  pledge  has  a  special  property  which  may  he  sold  and 
assigned;  and  the  assignee  becomes  invested  with  all  the  legal  rights  of  the  assignor. 

If  the  Merchants'  Bank  held  the  certificates  as  a  pledge,  it  had  a  special 
property  which  might  be  sold  and  assigned.  The  assignee  in  such  cases  be- 
comes invested  with  all  the  legal  rights  which  belonged  to  the  assignor.  Such 
is  the  rule  of  the  common  law,  and  it  has  subsisted  from  an  early  period.  Mores 
V.  Conham,  Owen,  123;  Anon.,  2  Salk.,  522;  Coggs  v,  Bernard,  3  id.,  268; 
"Whitaker  v.  Sumner,  20  Pick.,  399,  405 ;  Thompson  v.  Patrick,  4  Watts,  415 ; 
Story  on  Bailra.,  §  324.  But  we  are  entirely  satisfied  with  the  other  view  we  have 
expressed  upon  the  subject.    Modus  et  conventio  vincunt  l^em.    It  is  insisted  by 
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the  defendant's  counsel  that  the  transaction  was  a  loan  to  Mellon,  Ward  &  Co* 
As  the  bank  parted  with  its  title,  if  there  were  a  loan  in  the  eye  of  the  law,  it 
would  not  in  any  wise  affect  the  conclusions  at  which  we  have  arrived. 

§  lft4.  If  a  cashier^  witfiout  authority^  buy  coin  for  his  bank  wnd  the  hank 
receive  it^  then  the  bank  is  liaUe/br  money  had  and  received, 

Eecurring  to  the  subject  of  the  authority  of  the  cashier  of  the  State  Bank  to 
make  the  purchase,  and  excluding  from  consideration  for  the  present  the' certi- 
fied checks,  three  views,  we  think,  may  be  properly  taken  of  the  case  in  this 
aspect: 

1.  If  the  certificates  and  the  gold  actually  went  into  the  State  Bank,  as  was 
■admitted  by  Smith  to  Havens,  then  the  bank  was  liable  for  money  had  and 
received,  whatever  may  have  been  the  defect  in  the  authority  of  the  cashier  to 
make  the  purchase,  and  this  question  should  have  been  submitted  to  the  jury. 

2.  It  should  have  been  left  to  the  jury  to  determine  whether,  from  the  evi- 
dence as  to  the  powers  exercised  by  the  cashier,  with  the  knowledge  and  acqui- 
escence of  the  directors,  and  the  usage  of  other  banks  in  the  same  city,  it 
might  not  be  fairly  inferred  that  Smith  had  authority  to  bind  the  defendant  by 
the  contract  which  he  made  with  the  Merchants'  Bank. 

§  105.  Rights  of  a  party  dealing  with  a  corporation. 

3.  Where  a  party  deals  with  a  corporation  in  good  faith — the  transaftion  is 
not  ultra  vires — and  he  is  unaware  of  any  defect  of  authority  or  other  irregular- 
ity on  the  part  of  those  acting  for  the  corporation,  and  there  is  nothing  to  excite 
suspicion  of  such  defect  or  irregularity,  the  corporation  is  bound  by  the  con- 
tract, although  such  defect  or  irregularity  in  fact  exists.  If  the  contract  can. 
be  valid  under  any  circumstances,  an  innocent  party  in  such  a  case  has  a  right 
to  presume  their  existence,  and  the  corporation  is  estopped  to  deny  them. 
The  jury  should  have  been  instructed  to  apply  this  rule  to  the  evidence  before 
them.  The  principle  has  become  axiomatic  in  the  law  of  corporations,  and  by 
no  tribunal  has  it  been  applied  with  more  firmness  and  vigor  than  by  this  court. 
Supervisors  v.  Schetick,  5  Wall,  784;  Knox  Co.  v.  Aspinwall,  21  How.,  589; 
Bissell  V.  Jefferson  ville,  24  id.,  288;  Moran  v.  Commissioners,  2  Black,  722; 
Gelpcke  v,  Dubuque,  1  Wall,  203 ;  Mercer  Co.  v.  Hacket,  id.,  93 ;  Mayor  v^ 
Lord,  9  id.,  414;  Koyal  British  Bank  v.  Turquand,  6  Ell.  &  Black.,  Q.  B.  &  Ex., 
327 ;  The  Farmers'  Loan  and  Trust  Co.  v,  Curtis,  3  Seld.,  466 ;  Stoney  v.  Ameri- 
can Life  Ins.  Co.,  11  Paige,  635;  Society  for  Savings  v.  New  London,  29  Conn., 
174;  Commonwealth  v.  The  City  of  Pittsburg,  34  Penn.  St.,  497;  Common- 
wealth v.  Allegheny  County,  37  id.,  287. 

§  106.  Corporations  are  liable  for  their  torts. 

Corporations  are  liable  for  every  wrong  of  which  they  are  guilty,  and  in 
such  cases  the  doctrine  of  ultra  vires  has  no  application.  Philadelphia  &  Bal- 
timore Kailroad  Co.  v.  Quigley,  21  How.,  209;  Green  v.  London  Omnibus  Co., 
7  C.  B.,  N.  8.,  290;  Life  and  Fire  Ins.  Co.  v.  Mechanic  Fire  Ins.  Co.,  7  Wend.,  31. 

§  107.  Corporations  a^e  liable  for  the  acts  of  their  servants. 

Corporations  are  liable  for  the  acts  of  their  servants  while  engaged  in  the 
business  of  their  employment  in  the  same  manner  and  to  the  same  extent  that 
individuals  are  liable  under  like  circumstances.  Hanger  v.  The  Great  Western 
Eailway  Co.,  5  House  of  Lords  Cases,  72;  Thayer  v,  Boston,  19  Pick.,  511; 
Frankfort  Bank  v.  Johnson,  24  Me.,  490;  Angell  &  Ames  on  Corp.,  §§  382,  388. 
Estoppel  m  pais  presupposes  an  error  or  a  fault  and  implies  an  act  in  itself 
invalid.  The  rule  proceeds  upon  the  consideration  that  the  author  of  the 
misfortune  shall  not  himself  escape  the  consequences  and  cast  the  burden  upoa 
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another.  Swan  v.  The  British  North  Australasian  Company,  7  Harlst.  &  Nor., 
603 ;  Hern  v,  Nichols,  1  Salk.,  289.  Smith  was  the  cashier  of  the  State  Bank. 
As  such  he  approached  the  Merchants'  Bank.  The  bank  did  not  approach  him. 
Upon  the  faith  of  his  acts  and  declarations  it  parted  with  its  property.  The 
misfortune  occurred  through  him,  and  as  the  case  appears  in  the  record,  upoa 
the  plainest  principles  of  justice  the  loss  should  fall  upon  the  defendant.  The 
ethics  and  the  law  of  the  case  alike  require  this  result.  Dezell  v.  Odell,  3  Hill, 
216. 

§  108.  JSe  who  trusts  another  with  powers  that  enable  him  to  commit  a  fraud 
ought  to  suffer^  rather  than  the  injured  party. 

Those  who  created  the  trust,  appointed  the  trustee  and  clothed  him  with  the 
powers  that  enabled  him  to  mislead,  if  there  were  any  misleading,  ought  ta 
suffer  rather  than  the  other  party.  Farmers'  and  Mechanics'  Bank  of  Kent 
Co.  V,  Butchers'  and  Drovers'  Bank,  16  N.  Y.,  133;  Welland  Canal  Co.  v.  Hath- 
away, 8  Wend.,  480.  In  the  Bank  of  the  United  Statfss  v.  Davis,  2  Hill,  465, 
Nelson,  Chief  Justice,  said :  "  The  plaintiflfs  appointed  the  director  and  held 
him  out  to  their  customers  and  the  public  as  entitled  to  confidence.  They 
placed  him  in  a  position  where  he  has  been  enabled  to  commit  this  fraud."  The 
director  had  fraudulently  appropriated  the  proceeds  of  a  bill  discounted  for  the 
draweif.  It  was  held  the  drawer  was  not  liable.  The  reasoning  of  Justice 
Selden  in  the  Farmers'  and  Mechanics'  Bank  of  Kent  Co.  t>.  The  Butchers'  and 
Drovers'  Bank,  supra^  is  also  strikingly  apposite  in  the  case  before  us.  He 
said :  ^^  The  bank  selects  its  teller  and  places  him  in  a  position  of  great  re- 
sponsibility. Persons  having  no  voice  in  his  selection  are  obliged  to  deal  with, 
the  bank  through  him.  If,  therefore,  while  acting  in  the  business  of  the  bank 
and  within  the  scope  of  his  employment,  so  far  as  is  knoion  or  can  he  seen  ht/ 
the  party  dealing  with  him^  he  is  guilty  of  misrepresentation,  ought  not  the 
bank  to  be  responsible?"  The  same  principle  was  applied  in  the  New  York  & 
New  Haven  Kailroad  Co.  v.  Schuyler,  38  Barb.,  Supreme  Court,  636;  S.  C, 
affirmed,  34  N.  T.,  30.  It  was  explicitly  laid  down  by  Lord  Ifolt,  in  Hern  v. 
Nichols,  1  Salk.,  289.  He  there  said:  "  For  seeing  somebody  must  be  a  loser 
by  this  deceit,  it  is  more  reason  that  he  that  employs  and  puts  trust  and  confi- 
dence in  the  deceiver  should  be  a  loser  than  a  stranger,"  "  and  upon  this 
the  plaintiff  had  a  verdict."  Smith,  by  his  conduct,  if  not  by  his  declarations^ 
avowed  his  authority  to  buy  the  certificates  and  gold  in  question  from  the 
Merchants'  Bank,  and  the  bank,  under  the  circumstances,  had  a  right  to  believe 
him. 

§  109.  BanJc  checTcs  are  not  inland  hills  of  exchange^  hut  have  many  of  their 
properties. 

We  have  thus  far  examined  the  controversy  as  if  the  certified  checks  were 
void  or  had  not  been  given.  It  remains  to  consider  that  branch  of  the  case. 
Bank  checks  are  not  inland  bills  of  exchange,  but  have  many  of  the  properties 
of  such  commercial  paper,  and  many  of  the  rules  of  the  law  merchant  are 
alike  applicable  to  both.  Each  is  for  a  specific  sum  payable  in  money.  In  both 
cases  there  is  a  drawer,  a  drawee,  and  a  payee.  Without  acceptance  no  action 
can  be  maintained  by  the  holder  upon  either  against  the  drawer.  The  chief 
points  of  difference  are  that  a  check  is  always  drawn  on  a  bank  or  banker.  No 
days  of  grace  are  allowed.  The  drawer  is  not  discharged  by  the  laches  of  the 
holder  in  presentment  for  payment,  unless  he  can  show  that  he  has  sustained 
some  injury  by  th^  default.  It  is  not  due  until  payment  is  demanded,  and  the 
statute  of  limitations  runs  only  from  that  time.    It  is  by  its  face  the  appropri- 
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ation  of  so  much  money  of  the  drawer  in  the  hands  of  the  drawee  to  the  pay- 
ment of  an  admitted  liability  of  the  drawer.  It  is  not  necessary  that  the 
drawer  of  a  bill  should  have  funds  in  the  hands  of  the  drawee.  A  check  in 
such  case  would  be  a  fraud.  Grant  on  Banking,  89,  90 ;  Keene  v.  Beard,  8  C. 
B.,  N.  S.,  372;  Serle  v,  Norton,  2  Moody  &  Eob.,  404,  n.;  Boehm  v.  Sterling,  7 
Term,  430;  Alexander  v.  Burchfield,  7  Man.  &  Grang.,  1067.  All  the  authori- 
ties, both  English  and  American,  hold  that  a  check  may  he  accepted,  though 
acceptance  is  not  usual  Eobson  v,  Bennett,  2  Taunt.,  395 ;  Grant  on  Banking, 
89;  Ch.  on  Bills,  10th  ed.,  261 ;  Boyd  v.  Emmerson,  2  Adolph.  &  Ell.,  184;  Kilsby 
■».  Williams,  5  Barn.  &  Aid.,  816;  Story  on  Promissory  Notes,  §§  489,  490. 

§  1 1 0.  The  cefiification  hy  a  hank  that  a  check  ia  good  is  equivalent  to  acceptance. 

By  the  law  merchant  of  this  country  the  certificate  of  the  bank  that  a  check 
is  good  is  equivalent  to  acceptance.  It  implies  that  the  check  is  drawn  upon 
Bufiicient  funds  in  the  hands  of  the  drawee,  that  they  have  been  set  apart  for 
its  satisfaction,  and  that  they  shall  be  so  applied  whenever  the  check  is  presented 
for  payment.  It  is  an  undertaking  that  the  check  is  good  then,  and  shall  con- 
tinue good,  and  this  agreement  is  as  binding  on  the  bank  as  its  notes  of  circula- 
tion, a  certificate  of  deposit  payable  to  the  order  of  the  depositor,  or  any  other 
obligation  it  can  assume.  The  object  of  certifying  a  check,  as  regards  both 
parties,  is  to  enable  the  holder  to  use  it  as  money.  The  transferee  takes  it  with 
the  same  readiness  and  sense  of  security  that  he  would  take  the  notes  of  the 
bank.  It  is  available  also  to  him  for  all  the  purposes  of  money.  Thus  it  con- 
tinues to  perform  its  important  functions  until  in  the  course  of  business  it  goes 
l)ack  to  the  bank  for  redemption,  and  is  extinguished  by  payment.  It  cannot 
be  doubted  that  the  certifying  bank  intended  these  consequences,  and  it  is  liable 
accordingly.  To  hold  otherwise  would  render  these  important  securities  only 
a  snare  and  delusion.  A  bank  incurs  no  greater  risk  in  certifying  a  check  than 
in  giving  a  certificate  of  deposit.  In  well-regulated  banks  the  practice  is  at  once 
to  charge  the  check  to  the  account  of  the  drawer,  to  credit  it  in  "  a  certified  check 
account,"  and  when  the  check  is  paid  to  debit  that  account  with  the  amount. 
Nothing  can  be  simpler  or  safer  than  this  process.  The  practice  of  certifying 
checks  has  grown  out  of  the  business  needs  of  the  country.  They  enable  the 
holder  to  keep  or  convey  the  amount  specified  with  safety.  They  enable  persons 
not  well  acquainted  to  deal  promptly  with  each  other,  and  they  avoid  the  delay 
and  risks  of  receiving,  counting  and  passing  from  hand  to  hand  large  sums  of 
money.  It  is  computed  by  a  competent  authority  that  the  average  daily  amount 
of  such  checks  in  use  in  the  city  of  New  York,  throughout  the  year,  is  not 
less  than  one  hundred  millions  of  dollars.  We  could  hardly  inflict  a  severer 
blow  upon  the  commerce  and  business  of  the  country  than  by  throwing  a  doubt 
upon  their  validity.  Our  conclusions  as  to  their  legal  effect  are  supported  by 
authorities  of  great  weight.  Bickford  v.  First  National  Bank,  42  111.,  238; 
Willets  V.  Phoenix  Bank,  2  Duer,  121;  Barnet  v.  Smith,  10  Foster,  N.  IL,  256; 
Meads  v.  Merchants'  Bank,  25  N.  Y.,  143;  Farmers'  and  Mechanics'  Bank  v. 
Butchers'  and  Drovers'  Bank,  4  Duer,  219;  affirmed,  14  N.  Y.,  624;  Brown  v. 
Leckie,  43  111.,  497;  Girard  Bank  v.  Bank  of  Penn  Township,  39  Penn.  St.,  92. 
Congress  has  made  them  the  subject  of  taxation  by  name.   13  Stat,  at  Large,  278. 

§  1 11.  Where  the  act  of  the  cashier  is  within  the  powers  of  the  hank  itself^ 
any  limitation  of  his  authority  will  not  affect  those  to  whom  the  limitation  is 
unknown. 

But  it  is  strenuously  denied  that  the  cashier  had  authbrity  to  certify  the 
checks  in  question.    To  this  there  are  two  answers :  1.  In  considering  the  ques- 
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tion  of  his  authority  to  buy  the  gold,  the  evidence  that  he  had  given  his  checks 
for  loans  to  his  bank,  and  for  the  proceeds  of  discounts,  was  fully  considered. 
Our  reasoning  and  the  authorities  cited  upon  that  subject  apply  here  with  equal 
force.  We  need  not  go  over  the  same  ground  again.  The  questions  whether 
the  requisite  authority  was  not  inferable,  and  whether  the  principle  of  estoppel 
in  pais  did  not  apply,  should  in  this  connection  also  have  been  left  to  the  jury. 
2.  As  before  remarked,  the  organic  law  expressly  allowed  the  bank  to  buy 
coin  and  bullion.  We  have  also  adverted  to  the  provisions  of  the  by-laws,  that 
the  cashier  shall  be  responsible  ^^  for  the  moneys,  funds  and  all  other  valuables 
of  the  bank;"  and  that  ^'all  contracts,  checks,  drafts,  receipts,  etc.,  shall  be 
signed  either  by  the  cashier  or  president."  The  power  of  the  bank  to  certify 
■checks  has  also  been  sufficiently  examined.  The  question  we  are  now  consid- 
ering is  the  authority  of  the  cashier,  tt  is  his  duty  to  receive  all  the  funds 
which  come  into  the  bank,  and  to  enter  them  upon  its  books.  The  authority 
to  receive  implies  and  carries  with  it  authority  to  give  certificates  of  deposit 
and  other  proper  vouchers.  Where  the  money  is  in  the  bank  he  has  the  same 
authority  to  certify  a  check  to  be  good,  charge  the  amount  to  the  drawer,  ap- 
propriate it  to  the  payment  of  the  check,  and  make  the  proper  entry  on  the 
books  of  the  bank.  This  he  is  authorized  to  do  virtiUe  officii.  The  power  is 
inherent  in  the  office.  Wild  v.  The  Bank  of  Passamaquoddy,  3  Mason,  506; 
Burnham  v.  Webster,  19  Me.,  234;  Elliot  v.  Abbot,  12  K  H.,  656;  Bank  of 
Vergennes  v.  Warren,  7  Hill,  91;  Lloyd  v.  The  West  Branch  Bank,  15  Penn. 
St.,  172;  Badger  v.  The  Bank  of  Cumberland,  26  Me.,  428;  Bank  of  Kentucky 
V,  The  Schuylkill  Bank,  1  Parsons'  Select  Cases,  182 ;  Fleckner  v.  Bank  of  the 
United  States,  8  Wheat.,  360. 

The  cashier  is  the  executive  officer,  through  whom  the  whole  financial  oper- 
ations of  the  bank  are  conducted.  He  receives  and  pays  out  its  moneys,  col- 
lects and  pays  its  debts,  and  receives  and  transfers  its  commercial  securities. 
Tellers  and  other  subordinate  officers  may  be  appointed,  but  they  are  under  his 
direction,  arid  are,  as  it  were,  the  arms  by  which  designated  portions  of  his  vari- 
ous functions  are  discharged.  A  teller  may  be  clothed  with  the  power  to  cer- 
tify checks,  but  this  in  itself  would  not  aflfect  the  right  of  the  cashier  to  do 
the  same  thing.  The  directors  may  limit  his  authority  as  they  deem  proper, 
but  this  would  not  affect  those  to  whom  the  limitation  was  unknown.  Com- 
mercial Bank  of  Lake  Erie  v,  Norton,  1  Ilill,  501 ;  Bank  of  Vergennes  v.  War- 
ren, 7  id.,  94;  Beers  v.  The  Phoenix  Glass  Company,  14  Barb.,  358;  Farmers' 
and  Mechanics'  Bank  u  Butchers'  and  Drovers'  Bank,  14  N.  Y.,  624;  North  River 
Bank  v.  Aymar,  3  Hill,  262,  268;  Barnes  v,  Ontario  Bank,  19  N.  Y.,  166,  166. 
The  foundation  upon  which  this  liability  rests  was  considered  in  an  earlier  part 
of  this  opinion.  Those  dealing  with  a  bank  in  good  faith  have  a  right  to  pre- 
sume integrity  on  the  part  of  its  officers,  when  acting  within  the  apparent 
sphere  of  their  duties,  and  the  bank  is  bound  accordingly.  In  Barnes  v.  The 
Ontario  Bank,  19  N.  Y.,  156,  the  cashier  had  issued  a  false  certificate  of  de- 
posit. In  the  Farmers'  and  Mechanics'  Bank  v.  The  Butchers'  and  Drovers'  Bank, 
14  N.  Y.,  624;  S.  C,  16  N.  Y.,  133,  and  in  Mead  v.  The  Merchants'  Bank  of 
Albany,  25  K  Y.,  143,  the  teller  had  fraudulently  certified  a  check  to  be  good. 
In  each  case  the  bank  was  held  liable  to  an  innocent  holder. 

§  112,  The  nation^  currency  act  of  1861^^  as  to  the  place  of  hushiessof  hanksy 
does  not  invalidate  checks  certijuid  hy  a  cashier  away  from  his  hanking  house. 

It  is  objected  that  the  checks  were  not  certified  by  the  cashier  at  his  bank- 
ing house.    The  provision  of  the  act  of  congress  as  to  the  place  of  business  of 
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the  banks  created  under  it  must  be  construed  reasonably.  The  business  of 
every  bank,  away  from  its  ofBce  —  frequently  large  and  important  —  is  un- 
avoidably done  at  the  proper  place  by  the  cashier  in  person,  or  by  correspond- 
ents or  other  agents.  In  the  case  before  us,  the  gold  must  necessarily  have 
been  bought^  if  at  all,  at  the  buying  or  the  selling  bank,  or  at  some  third  locality. 
The  power  to  pay  was  vital  to  the  power  to  buy,  and  inseparable  from  it. 
There  is  no  force  in  this  objection.  Bank  of  Augusta  v.  Earle,  13  Pet.,  519; 
Pendleton  v.  Bank  of  Kentucky,  1  T.  B.  Munroe,  182. 

§  11 8.  A  certified  check  does  not  require  an  additional  stamp. 

It  is  also  objected  that  each  of  the  checks,  after  being  certified,  required  an 
additional  stamp.  The  act  of  congress  relating  to  the  subject  directs  certified 
checks  to  be  included  in  the  circulation  of  the  bank  for  the  purpose  of  taxa- 
tion. 13  Stat,  at  Large,  278,  ch.  173,  §  110.  This  is  a  conclusive  answer  to 
the  objection.  In  Brown  v,  London,  1  Levinz,  298,  judgment  in  a  suit  upon 
two  accepted  bills  of  exchange  was  arrested  after  verdict  because  "entire  dam- 
ages "  were  given,  and  the  count,  upon  one  of  the  bills,  failed  to  aver  that  by 
the  custom  of  merchants  and  others  trading  in  England  the  acceptor  was 
obliged  to  pay.  This  was  in  1671.  Other  decisions  in  this  class  of  cases,  not 
less  remarkable,  are  familiar  to  those  versed  "in  the  learning  of  the  elder  re- 
ports. The  law  inerchant  was  not  made.  It  grew.  Time  and  experience,  if 
slower,  are  wiser  law  makers  than  legislative  bodies.  Customs  have  sprung 
from  the  necessities  and  the  convenience  of  business  and  prevailed  in  dura- 
tion and  extent  until  they  acquired  the  force  of  law.  This  mass  of  our  juris- 
prudence has  thus  grown,  and  will  continue  to  grow,  by  successive  accretions. 
We  have  disposed  of  this  case  as  it  is  before  us.  How  far  it  may  be  changed 
in  its  essential  character,  if  at  all,  by  a  full  development  of  the  evidence  on 
both  sides  in  the  further  trial,  which  will  doubtless  take  place,  it  is  not  for  us 
to  anticipate.  ^ 

The  judgment  below  is  reversed,  and  a  venire  de  novo  awarded. 

Mb.  Justice  Miller  took  no  part  in  the  decision. 

.  Dissenting  opinion  by  Ma.  Justice  Clifford,  Mr.  Justice  Davis  concurring. 
Persons  uniting  to  form  an  association  for  carrying  on  the  business  of  bank- 
ing are  required,  as  a  condition  precedent  to  their  right  to  do  so,  to  make  an 
organization  certificate,  specifying,  among  other  things,  the  name  assumed,  by 
the  association,  the  place  where  its  operations  of  discount  and  deposit  are  to 
be  conducted,  designating  the  state,  territory,  or  district,  and  also  the  particu- 
lar county  and  city,  town  or  village,  and  shall  transmit  the  same,  duly  ackno wi- 
nged, to  the  comptroller  of  the  currency,  to  be  recorded  and  carefully  preserved 
in  his  office;  and  the  provision  is  that  the  usual  business  of  the  association 
shall  be  transacted  at  an  oSice  or  banking  house  located  in  the  place  specified 
in  their  organization  certificate.  13  Stat,  at  Large,  101.  Such  an  association, 
when  duly  organized,  have  a  succession  by  the  name  designated  in  the  organi- 
sation certificate  for  the  period  of  twenty  years,  and  they  may  adopt  a  common 
seal,  may  make  contracts,  sue  and  be  sued,  complain  and  defend  in  any  court  of 
law  or  equity  as  fully  as  natural  persons,  and  may  elect  or  appoint  directors,  and 
may  exercise  all  such  incidental  powers  as  may  be  necessary  to  carry  on  the 
business  of  banking.  They  may  also,  by  their  board  of  directors,  appoint  a 
president,  vice-president,  cashier  and  other  officers,  and  define  their  duties, 
.    .    .    and  they  may,  by  their  directors,  dismiss  said  officers,  or  any  of  them, 
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at  pleasure,  and  appoint  others  to  fill  their  places.  By  the  terms  of  the  act 
the  directors  shall  consist  of  "  not  less  than  five,"  and  the  express  enactment 
is  that  the  affairs  of  the  association  shall  be  managed  by  the  directors.  Evi- 
dence that  that  requirement  is  regarded  as  one  of  importance,  and  that  it  is 
intended  to  be  peremptory,  is  also  found  in  the  provision  prescribing  the  quali- 
fications of  directors  as  well  as  in  the  one  defining  their  duties.  None  but  cit- 
izens of  the  United  States  are  eligible  under  any  circumstances,  and  the  further 
regulation  is  that  three-fourths  of  the  number  must  have  resided  in  the  state, 
territory,  or  district,  one  year  next  preceding  their  election,  and  that  they  must 
'  be  residents  of  the  same  during  their  continuance  in  oflSce.  Besides  these 
guaranties  of  fidelity,  the  additional  requirement  is  that  each  director  shall 
own  in  his  own  right  at  least  ten  shares  of  the  capital  stock,  and  when  ap- 
pointed or  elected  shall  make  oath  that  he  will,  so  far  as  the  duty  devolves  on 
him,  diligently  and  honestly  administer  the  afiFairs  of  the  association,  and  will 
not  knowingly  violate,  or  willingly  permit  to  be  violated,  any  of  the  provisions 
of  the  act  under  which  the  association  was  formed.  13  Stat,  at  Large,  102. 
Organized  under  that  act,  as  both  of  these  banks  were  when  they  assumed  the 
name  and  character  of  national  associations,  they  are  both  subject  to  its  pro- 
visions and  bound  by  its  regulations. 

Statement  op  Facts. —  Three  checks  were  held  by  the  plaintiflfs,  each  dated 
Boston,  February  28,  1867,  and  signed,  Mellen,  Ward  &  Co.,  with  the  words^ 
Good  —  0-  H.  Smith,  cashier,  written  across  the  face  of  the  checks.  Sepa- 
rately described  they  read  as  follows:  (1)  State  National  Bank  pay  to  J.  K. 
Fuller,  cashier,  or  order,  two  hundred  and  fifty  thousand  dollars.  (2)  State 
National  Bank  pay  to  J.  K.  Fuller,  or  order,  two  hundred  and  seventy-five 
thousand  dollars.  (3)  State  National  Bank  pay  to  gold,  or  bearer,  seventy-five 
thousand  dollars.  Smith  was  the  cashier  of  the  defendant  bank,  and  the  plaint- 
iffs claimed  that  the  defendants,  inasmuch  as  Mellen,  Ward  &  Co.  had  failed, 
were  liable  to  pay  the  whole  amount,  as  the  words  written  across  the  face  of 
the  respective  checks  were  in  the  handwriting  of  their  cashier;  and  the  defend- 
ants refusing  to  pay  the  same  as  requested,  the  plaintififs  commenced  an  action 
of  assumpsit  against  them  in  the  circuit  court,  the  declaration  containing  eleven 
counts.  Eight  of  the  counts  are  founded  upon  the  checks,  of  which  it  will  be 
fiuflicient  to  refer  to  the  first,  which  alleges  in  substance  that  the  signers  of  the 
checks  made  the  same  .to  enable  the  defendant  bank  to  obtain  from  the  plaint- 
]flf*bank  certain  gold  certificates  held  by  the  latter,  of  great  value,  and  that  the 
plaintiflf  bank  received  the  checks  and  delivered  to  the  defendant  bank  the  gold 
certificates,  and  that  the  defendants,  in  consideration  thereof,  declared  that  the 
checks  were  good,  and  promised  to  pay  the  same  on  presentment,  as  more  fully 
set  forth  in  the  record.  Two  of  the  counts,  to  wit,  the  ninth  and  tenth,  allege 
a  sale  and  purchase  of  the  gold  certificates  for  the  sum  of  $600,000,  and  that 
the  defendants  have  refused  to  pay  as  they  promised.  Superadded  to  these  is 
a  count  for  money  had  and  received  for  the  same  amount,  which  is  in  the  usual 
form.  Process  was  issued  and  served,  and  the  defendants  appeared  and  pleaded 
the  general  issue,  and  upon  that  issue  the  parties  went  to  trial. 

Pureuant  to  the  usual  course  the  plaintiffs  introduced  the  checks  described 
in  the  declaration,  and  examined  the  officers  of  their  bank  in  support  of  the 
cause  of  action  therein  set  forth.  They  also  read  from  the  books  of  the  defend- 
ant bank,  produced  for  their  use  by  theord3r  of  the  court  passed  on  their  mo- 
tion, the  fifth  of  the  articles  of  association  of  that  bank,  and  article  seventeen 
of  their  by-laws.     Besides  the  officers  of  their  own  bank,  they  also  examined 
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the  book-keeper  of  the  defendant  bank  in  respect  to  the  account  of  their  cash- 
ier as  exhibited  in  the  general  ledger  of  the  bank.  Twenty-two  of  the  cashiers 
of  the  national  banks  doing  business  in  that  city  were  also  examined  by  the 
plaintiffs  in  respect  to  the  ix)wers  of  a  cashier  as  exemplified  in  the  usage  there 
of  such  institutions,  no  one  of  whom  testified  that  he,  as  cashier  of  a  national 
bank,  ever  certified  as  good  the  check  of  a  third  person  under  any  circumstances. 
Certain  other  exhibits  were  also  introduced  in  tlie  course  of  the  examination  or 
cross-exammation  of  the  witnesses,  as  for  example  the  letter  of  the  president 
to  the  comptroller  of  the  currency,  and  the  exchange  slip,  so  called,  showing 
that  the  checks  in  suit  were  not  sent  to  the  clearing-house  with  the  other  trans- 
actions of  that  day,  and  that  they  remained  in  the  hands  of  the  paying  teller 
nntil  the  president  took  the  same  the  next  day  to  present  them  to  the  State 
Bank.  No  testimony  was  introduced  by  the  defendants,  but  the  court,  when 
the  plaintiffs  rested,  on  the  prayer  of  the  defendants,  instructed  the  jury  that 
the  plaintiffs,  on  the  whole  evidence,  were  not  entitled  to  recover,  and  the  jury, 
under  that  instruction,  returned  a  verdict  for  the  defendants.  Exceptions  were 
taken  by  the  plaintiffs  to  that  ruling,  and  they  sued  out  a  writ  of  error  and 
removed  the  cause  into  this  court. 

§  114.  Peremptory  non-suit. 

Power  to  grant  a  peremptory  non-suit  is  not  vested  in  a  circuit  court,  but  the 
defendant  may,  if  he  sees  fit,  at  the  close  of  the  plaintiff's  case,  move  the  court 
to  instruct  the  jury  that  the  evidence  introduced  by  the  plaintiff  is  not  suffi- 
cient to  warrant  the  jury  in  finding  a  verdict  in  his  favor,  and  that  their  ver- 
dict should  bo  for  the  defendant,  as  was  done  in  this  case.  Such  a  motion  is 
not  one  addressed  to  the  discretion  of  the  court,  but  it  presents  a  question  of 
law  which  it  is  the  duty  of  the  court  to  decide  in  view  of  the  whole  evidence, 
and  the  decision  of  the  court  in  granting  or  refusing  the  motion  is  as  much  the 
subject  of  exceptions  as  any  other  ruling  of  the  court  in  the  course  of  the  trial. 
In  considering  the  motion,  the  court  proceeds  upon  the  ground  that  the  facts 
stated  by  the  witnesses  examined  by  the  plaintiff  are  true,  but  that  those  facts 
as  proved,  with  every  inference  which  the  law  allows  to  be  drawn  from  them, 
would  not  warrant  the  jury  in  finding  a  verdict  in  his  favor.  When  viewed  in 
that  light,  the  plaintiff's  case,  as  shown  in  the  evidence,  presents  a  question  of 
law,  and  it  is  well  settled  by  the  decisions  of  this  court,  that  it  is  the  duty  of 
the  circuit  court  to  give  the  instruction  whenever  it  appears  that  the  evidence 
is  not  legally  sufficient  to  serve  as  the  foundation  of  a  verdict.  Schuchardt  v. 
Aliens,  1  Wall.,  370;  Parks  v.  Eoss,  11  How.,  362;  Bliven  v.  N.  E.  Screw  Com- 
pany, 23  How.,  433. 

Founded,  as  the  ruling  was,  upon  the  assumption  that  the  cashier  of  the 
State  Bank  had  no  authority,  under  the  circumstances,  to  certify  the  checks  in 
suit,  it  becomes  necessary  to  examine  that  question.  Whether  he  had  such  au- 
thority or  not  presents  a  mixed  question  of  law  and  fact  dependent  upon  the 
evidence  and  the  legal  principles  applicable  to  the  case.  Testimony  was  intro- 
duced by  the  plaintiffs  showing  that  the  president  of  the  plaintiff  bank  exer- 
cised very  comprehensive  powers,  including  the  loan  of  money,  discounts  and 
the  general  superintendence  of  all  the 'affairs  of  the  bank,  he  reporting  and 
holding  himself  responsible  to  the  directors  for  the  performance  of  his  duties. 
On  Saturday,  the  23d  of  February,  1867,  the  cashier  of  the  plaintiff  bank  in- 
formed the  president,  as  the  latter  testified,  that  Mellen,  Ward  &  Co.  were 
going  to  purchase  in  New  York  a  large  amount  of  gold,  and  that  they  desired 
to  know  whether  the  bank  would  take  it  as  it  arrived  and  pay  for  it  at  the  rate 
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of  $125  in  currency  for  every  $100  in  gold.  Inquiries  were  made  upon  the 
subject  by  the  president  and  explanations  were  given  to  him  by  the  cashier,  but 
the  result  was  that  the  president  told  the  cashier  that  he  might  take  the  gold 
and  pay  for  it  on  the  same  terms  that  he  had  taken  gold  on  seve):ul  previous 
occasions  from  the  same  parties.  Reference  is  there  made  to  the  conceded  fact 
that  those  parties  had,  at  several  times  within  two  or  three  months  previous, 
brought  gold  into  that  bank  and  received  currency  for  it  on  the  same  terms  as 
those  proposed  to  the  cashier,  and  the  president  testified  that  he  told  the 
cashier  that  he  might  take  the  gold  as  it  arrived  on  the  same  terms,  and  that 
he,  the  cashier,  might  give  the  parties  the  right  to  come  into  the  bank  at  any 
time  afterwards  "and  take  the  gold  from  the  bank,  paying  the  bank  for  the 
gold  $125  in  currency  for  every  $100  in  gold,  and  such  premium  or  compensa- 
tion as  would  be  equivalent  to  interest,"  taking  no  obligation  or  note  of  .any 
kind,  but  to  rely  entirely  on  the  purchase  of  the  gold. 

Two  hundred  thousand  dollars  of  the  gold  arrived  on  the  26th  of  the  same 
month,  and  the  president  states  that  he  was  informed  by  the  cashier  on  that 
day  that  it  was  in  the  Second  National  Bank,  in  gold  certificates.  Not  being 
familiar  with  such  certificates  he  advised  the  cashier  that  he  had  better  go  to 
the  office  of  the  assistant  treasurer  and  ascertain  whether  the  certificates  were 
correct  before  taking  them,  as  previously  arranged.  On  the  following  day 
$200,000  more  in  similar  certificates  arrived,  and  similar  directions  were  given 
by  the  president  to  the  cashier.  Due  inquiry  was  made  at  that  office  in  both 
oases,  and  all  of  the  certificates,  amounting  to  $400,000,  were  received  and 
transferred  to  the  plaintiff  bank.  Correspondence  ensued  between  the  comp- 
troller of  the  currency  and  the  president  of  the  bank,  and  the  president,  in 
reply  to  the  letter  of  the  comptroller,  stated  that  on  the  26th  of  the  same 
month  the  cashier  of  the  bank  made  an  advance  to  Mellen,  Ward  &  Co.  of 
$250,000  in  legal  tender  notes  and  currency  upon  $200,000  in  gold  certificates ;. 
that  no  note  or  security  was  taken  for  the  amount  of  the  advance  except  a 
check  signed  by  the  parties  for  $50,000.  to  be  kept  in  the  teller's  cash  in  order 
to  balance  his  cash  account;  that  on  the  following  day  a  similar  advance  upon 
gold  (certificates)  was  made  by  the  cashier  for  the  same  amount  to  the  same 
parties  and  in  the  same  manner  in  all  particulars,  no  note  or  obligation  beings 
taken  for  the  amount  so  advanced.  Prior  to  the  first  of  these  transactions  the 
same  parties,  as  the  president  states  in  the  communication,  had  deposited  in  the 
bank  the  sum  of  $90,000  in  gold,  and  received  therefor  currency  at  the  rate  of 
$125  for  $100  in  gold,  the  bank  taking  no  note  or  obligation  on  account  of  the 
transaction. 

Fuller,  the  cashier,  was  also  examined,  and  he  testified  that  the  inquiry 
whether  the  bank  would  take  the  gold  on  its  arrival  and  pay  for  it  was  made 
of  him  by  Carter,  the  junior  member  of  that  firm,  and  that  he,  the  witness, 
stated  to  him  to  the  effect  that  he  could  not  answer  the  question ;  that  he  should 
have  to  consult  the  president  in  regard  to  it;  that  he  did  consult  the  president 
of  the  bank,  and  that  the  president  told  him  that  if  it  would  not  interfere  with 
their  ability  to  make  their  regular  discounts  he  might  take  the  gold  on  the  same 
terras  as  the  bank  had  taken  gold  of  those  parties  on  previous  occasions.  No- 
tice was  accordingly  given  to  Mellen,  Ward  &  Co.  by  the  cashier,  as  he  states, 
either  on  that  day  or  on  the  Monday  following,  that  the  bank  would  afford 
them  the  accommodation. 

Gold  had  been  taken  by  the  bank  of  that  firm  before,  and  the  cashier  testi- 
fied that  "  they  asked  if  the  bank  would  take  gold  and  pay  for  it  at  such  time 
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as  either  party  might  wish  —  either  the  firm  of  Mellen,  Ward  &  Co.,  or  the 
Merchants' Bank  —  at  $125  currency  for  $100  gold,  tk^y  paying  the  bank  for 
the  trottble,  ete,,  a  sum  eqtiol  to  the  interest  on  the  amount  of  the  currency  loauedy 
and  the  witness,  in  response  to  that  question,  after  having  consulted  the  pres- 
ident, said  we  would  do  2^."  Evidently  both  parties  understood  that  the  deposit 
of  the  gold  with  the  bank  was  only  for  a  brief  period,  and  in  confirmation  of 
that  theory  the  cashier  also  testified  that  Carter  said  to  him,  in  their  prelim- 
inary interview,  that  they,  the  firm,  wanted  the  bank  "to  take  the  gold  and 
pay  for  it,  and  that  it  would  be  taken  away  again  in  a  few  days,  mentioning 
perhaps  the  last  day  of  the  month  or  the  first  day  of  the  following  month."^ 
He  also  admits  that  when  the  first  instalment  was  received  he  took  a  check 
from  the  parties  for  $50,000,  but  he  says  it  was  without  the  knowledge  of  the 
president.  On  the  28th  of  February,  which  was  the  last  day  of  the  month,  at 
half-past  one  o'clock,  Carter  and  the  cashier  of  the  defendant  bank  called  at 
the  plaintiff  bank  and  went  together  to  the  desk  of  the  cashier,  they  being 
ontside  of  the  counter.  Carter  said,  "  We  have  come  for  the  gold."  Smith, 
the  cashier  of  the  defendaht  bank,  said,  "We  have  come  in  to  get  an  amount 
of  gold,"  and  that  he  would  pay  for  it  by  certifying  the  two  checks  which  he 
held  in  his  hand  when  he  saw  that  the  gold  was  all  right. 

Responsive  to  that  remark  the  cashier  of  the  plaintiff  bank  said,  step  to  the 
paying  teller,  and  he  did  so,  passing  on  the  outside  of  the  counter  to  that  desk, 
the  cashier  of  the  plaintiff  bank  passing  to  the  same  desk  on  the  inside  of  the 
counter,  and  that  the  latter  said  to  the  paying  teller,  the  cashier  of  the  State 
Bank  has  come  to  take  some  gold,  and  the  paying  teller  immediately  handed 
to  the  cashier  of  the  plaintiff  bank  the  package  containing  eighty-four  gold 
certificates  of  $5,000  each,  saying,  there  are  eighty-four  in  the  package,  to 
which  Smith,  the  cashier  of  the  State  Bank,  standing  outside  the  counter,  re- 
plied, that  is  the  amount  wanted,  that  is  the  amount  of  these  checks.  They 
were  passed  out  to  Smith  and  he  certified  the  two  checks  and  handed  them  to  the 
cashier  of  the  plaintiff  bank.  Both  were  certified  in  the  bank  by  the  cashier  of 
the  State  Bank  subsequent  to  the  delivery  to  him  of  the  gold  certificates  and 
not  until  he  had  examined  the  certificates;  and  the  president,  in  his  letter  to 
the  comptroller  of  the  currency,  states  that  the  two  checks,  amounting  to 
$525,000,  were  certified  as  good  "on  the  spot"  by  the  cashier  of  the  State 
National  Bank.  Davis,  the  paying  teller  of  the  plaintiff  bank,  was  also  ex- 
amined by  the  plaintiffs,  and  he  testified  that  the  cashier  on  that  day  came 
down  to  his  desk,  on  the  inside  of  the  counter,  the  cashier  of  the  defendant 
bank,  accompanied  by  Carte7%  being  on  the  outside ;  that  he,  the  paying  teller, 
handed  to  the  cashier  of  his  bank  eighty-four  gold  certificates  of  $5,000  each; 
that  the  cashier  counted  the  same  and  passed  them  over  the  counter  to  the 
cashier  of  the  State  Bank;  that  the  cashier  of  the  latter  bank  handed  back  two 
checks  drawn  by  Mellen,  Ward  &  Co.  on  the  State  National  Bank,  one  for 
$250,000,  the  other  for  $275,000,  certified  "Good— C.  H.  .Smith,  cashier." 
They  were  handed  to  the  cashier  and  by  him  to  the  paying  teller,  and  by  the 
latter  to  the  receiving  teller  to  be  added  to  his  account  for  that  day. 

Later  on  the  same  day,  and  after  the  cashier  had  left  the  bank.  Ward,  of  the 
firm  of  Mellen,  Ward  &  Co.,  called  at  the  bank  and  said  to  the  paying  teller, 
"  We  shall  want  some  more  gold,"  and  immediately  left  the  bank,  and  in  a 
.few  minutes  the  cashier  of  the  State  Bank  and  Carter,  of  the  same  firm,  came  in, 
and  the  former  handed  to  the  paying  teller  a  check  for  $75,000,  signed  by 
Mellen,  Ward  &  Co.,  with  the  words,  ''  Good  —  C.  H.  Smith,  cashier,"  written 
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across  the  face  of  the  check,  which  is  the  third  check  described  in  the  declara/- 
tion.  Carter  wrote  the  check  in  the  bank  at  the  desk  for  customers,  situated 
outside  the  counter,  and  it  was  certified  at  the  same  time  by  the  cashier  of  the 
State  Bank  before  it  was  handed  to  the  paying  teller.  The  check,  as  the  teller 
testified,  called  for  $60,000  in  gold,  and  he  states  that  he  handed  thirty  thousand, 
to  wit,  §10,000  in  gold  certificates  and  four  bags  of  gold  of  five  thousand  each, 
to  Smith,  passing  it  over  the  counter,  and  that  Carter  took  the  gold  and  carried 
it  away,  but  whether  or  not  he  also  took  the  gold  certificates  he  cannot 
state.  Thirty  thousand  remained  to  be  paid,  and  after  Carter  left,  he,  the 
teller,  took  from  the  vault  of  the  bank  six  bags  of  gold,  of  five  thousand  each, 
and  placed  the  same  outside  the  counter  in  charge  of  Smith,  he  being  the  only 
person  present.  Some  third  person,  however,  came  in  while  the  gold  was  there, 
and  the  impression  of  the  witness  is  that  it  was  Mellen,  of  the  firm  of  Mellen,  ' 
Ward  &  Co.,  and  that  he  assisted  in  carrying  it  away  from  the  bank. 

§  1 1 6«  Power  of  cashier  to  certify  checks. 

Evidently  the  first  question  upon  the  merits  is  whether  the  State  Bank  re- 
ceived the  gold  or  the  gold  certificates,  withdrawn  from  the  Merchants'  Bank, 
when  the  checks  in  suit  were  given;  for  if  they  did,  or  if  they  authorized  their 
cashier  to  certify  the  same,  they  are  clearly  liable  for  the  whole  amount 
claimed  by  the  plaintiffs.  Evidence  to  show  that  they  authorized  their  cashier 
to  certify  the  checks  is  entirely  wanting,  and  it  is  quite  obvious  from  the  whole 
case  that  neither  the  State  Bank  nor  any  of  its  officers,  except  the  cashier,  had 
the  slightest  knowledge  of  the  transaction  or  of  any  of  its  incidents  until  the 
president  of  the  plaintiff  bank,  at  a  quarter  past  two  in  the  afternoon  of  the^ 
following  day,  presented  the  checks  to  the  president  of  the  State  Bank  for  pay- 
ment. When  presented,  the  president  of  the  State  Bank  took  them  and  read 
them,  and  immediately  replied  that  they  had  not  authorized  their  cashier  to 
certify  checks,  to  which  the  president  of  the  plaintifif  bank  rejoined  in  substance 
and  effect  as  follows:  "  lie  has  certified  checks,  and  those  checks  were  given 
to  the  Merchants'  Bank  for  gold,  the  property  of  that  bank,  delivered  to  him, 
and  that  he,"  the  president  of  that  bank,  "  wanted  payment  for  that  gold." 
He  did  not  pretend  that  they  had  conferred  any  actual  authority  upon  the 
cashier  to  certify  the  checks,  but  evidently  based  his  claim  upon  the  ground  of 
an  implied  legal  liability,  and  there  is  not  a  scintilla  of  evidence  in  the  case 
tending  to  show  any  express  authority  on  the  part  of  the  cashier  to  certify  the 
checks.  Suppose  that  is  so,  still  it  is  suggested  that  there  is  some  evidence  tend- 
ing to  show  that  the  gold  and  gold  certificates,  when  they  were  withdrawn 
from  the  Merchants'  Bank,  were  transferred  to,  and  actually  deposited  in,  the 
defendant  bank,  and  the  argument  is  that  the  circuit  court  erred  in  not  submit- 
ting that  question  to  the  jury. 

Before  the  president  of  the  plaintiff  bank  visited  the  president  of  the  State 
Bank  he  called  on  the  cashier  of  that  bank,  and  whatever  evidence  there  is  in 
the  case  applicable  to  the  issue  which  it  is  supposed  should  have  been  submitted 
to  the  jury,  consists  of  the  conversation  which  took  place  between  those  officers 
during  that  interview  before  the  other  officers  of  the  defendant  bank  knew  any- 
thing of  the  transaction.  Just  after  one  o'clock  of  that  day  the  president  of 
the  plaintiff  bank  called  on  the  cashier  of  the  State  Bank  with  the  checks  in 
his  hands,  and  he  states  the  conversation  as  follows:  "I  said  to  him,  I  thought 
you  were  coming  in  to  paj^  the  gold  for  those  checks  early  in  the  morning. 
Question.—  To  pay  the  gold  ?  Answer. —  To  pay  the  money.  I  didn't  say  gold ; 
to  pay  the  money  on  those  checks  early  in  the  morning.     The  cashier  replied, 
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Y€S,  I  am  going  out  now  to  attend  to  it  and  get  the  money.  Get  the  money  t 
said  I;  didn't  you  have  the  money  —  the  gold?  Were  not  the  gold  certificates 
delivered  to  you?  Yes,  said  he,  I  had  them  here,  but  they  are  not  here  now;  I 
am  going  out  to  get  it,  and  will  come  in  and  attend  to  it.  I  spoke  rather 
abruptly  and  said  he  should  do  it  immediately.  He  looked  up  and  said,  You 
hold  the  State  Bank.    I  came  back  and  laid  the  checks  on  the  desk  of  the  teller." 

Grave  doubts  were  entertained  by  the  circuit  judges  whether  the  evidence,  if 
it  had  been  objected  to,  would  have  been  admissible,  as  it  can  hardly  be  main- 
tained that  the  cashier,  under  the  circumstances,  was  the  agent  of  the  bank  to 
make  any  such  admission  in  respect  to  a  past  transaction;  and  still  graver 
doubts  were  entertained  whether  the  supposed  admission  was  understandingly 
made,  as  it  was  obvious  that  the  cashier  was  abruptly  and  unexpectedly  arraigned 
for  his  unauthorized  and  illegal  acts  in  terms  of  complaint  and  in  tones  of  ac- 
cusation and  command,  but  the  judges  were  quite  satisfied,  even  if  the  language 
as  reported  was  deliberately  employed,  that  the  statement  w^as  untrue;  that  the 
admission,.even  if  i£  was  made,  was  contrary  to  the  fact;  that  every  dollar  of 
the  gold  and  of  the  gold  certificates  went  directly  from  the  Merchants'  Bank 
to  the  oflBce  of  the  assistant  treasurer  for  the  benefit  of  the  drawers  of  the 
checks,  as  the  circumstances  abundantly  prove.  Eegarded  in  that  light,  it 
is  settled  law  that  the  remark  of  the  cashier  was  entitled  to  no  weight,  as  it 
was  an  admission  contrary  to  the  fact.  Direct  proof  to  that  effect  was  not  in- 
troduced in  this  case,  as  the  defendants  did  not  introduce  any  testimony,  but 
the  circumstances  shown  in  evidence  were  equally  persuasive  and  convincing, 
leaving  no  doubt  in  the  mind  of  the  circuit  court  that  the  whole  fund  with- 
drawn from  the  Merchants'  Bank  was  transferred  directly  to  the  ofiice  of  the 
assistant  treasurer  to  supply  a  corresponding  deficiency  in  the  deposits  in  that 
institution  which  had  been  embezzled  and  loaned  to  the  persons  whose  firm 
name  was  signed  to  the  checks. 

Some  of  the  circumstances  referred  to  have  already  been  mentioned,  and 
there  are  many  others  reported  in  the  transcript  which  tend  very  strongly  in 
the  same  direction.  Enough  is  exhibited  in  the  record  to  show  beyond  all 
doubt  that  Mellen,  Ward  &  Co.  were  extensively  engaged  in  speculations;  that 
they  were  largely  interested  in  copper  stocks;  that  in  their  first  interview  with 
the  cashier  of  plaintiff  bank  they  disclosed  to  him  the  fact  that  they  only 
wanted  the  bank  to  take  the  gold  for  a  few  days,  naming  the  day  when  they 
would  desire  to  withdraw  the  same,  and  the  arrangement  as  completed  with 
the  cashier,  and  as  sanctioned  by  the  president  of  the  bank,  gave  them  the 
right  to  call  for  that  amount  of  gold  whenever  they  might  see  fit  by  paying 
for  the  same  at  the  same  rate,  and  an  additional  sum  equal  to  interest  from  the 
time  the  gold  was  deposited  in  the  bank  to  the  time  it  should  be  withdrawn. 
Authority  was  given  to  the  cashier  to  take  the  gold  as  it  arrived,  on  the  terms 
proposed,  and  he  was  told  at  the  same  time  that  the  parties  depositing  it  would 
be  allowed  to  call  for  the  same  amount  on  the  same  terms,  paying  also  for  the 
trouble  a  sum  equal  to  interest  while  it  remained  in  the  bank.  Weighed  in 
the  light  of  these  explanations  it  must  require  the  exercise  of  much  incredulity 
not  to  see  in  the  acts,  conduct  and  declarations  of  the  parties  plenary  proof 
that  the  gold  and  gold  certificates,  for  which  the  checks  were  given,  were  with- 
drawn from  the  bank  in  pursuance  of  that  arrangement.  First  Carter  appears, 
then  Ward,  then  Carter  again,  and  finally  Mellen,  the  three  being  all  the  mem- 
bers of  the  firm.  They  had  informed  the  cashier  through  their  junior  partner 
that  the  gold  "  would  be  taken  away  "  on  the  last  day  of  the  month,  or  the 
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first  day  of  the  following  month,  and  on  the  last  day  of  the  month  Carter 
called  and  said,  '*  we  have  come  for  the  gold ;"  and  when  Ward  came  at  a  later 
hour  on  the  same  day  to  give  notice  that  their  necessities  were  not  fully  sap- 
plied,  he  made  no  inquiry,  nor  did  he  submit  any  proposition,  but  said,  **  wo 
shall  want  some  more  gold,"  and  immediately  left,  showing  conclusively  that 
the  contract  had  been  previously  made;  and  finally  Mellen,  the  senior  partner, 
called  to  assist  in  carrying  away  the  last  thirty  thousand  dollars,  which,  with 
the  thirty  thousand  previously  taken,  was  delivered  by  the  teller  in  the  ab- 
sence both  of  the  cashier  and  of  the  president. 

Loaned  and  withdrawn,  as  the  gold  and  gold  certificates  were,  but  for  one 
day,  the  president,  the  next  forenoon,  when  he  found  that  the  same  were  not 
returned,  nor  the  amount  of  the  checks  paid,  immediately  took  the  matter  into 
his  own  hands.  He  at  once,  or  just  before  one  o'clock,  having  previously 
"  heard  that  there  was  trovhle  at  the  mb-treasury^^  called  upon  the  cashier  of 
the  State  Bank,  and  failing  to  obtain  satisfaction  there,  he  proceeded,  at  a 
quarter  before  two  on  the  same  afternoon,  to  the  room  occupied  by  the  presi- 
dent and  directors  of  that  bank,  and  he  states  that  he  found  the  president  of 
the  bank  and  two  or  three  other  persons  present.  Much  of  what  was  said  on 
the  occasion  has  already  been  narrated,  and  need  not  be  repeated.  Two  of  the 
persons  present  were  the  president  of  the  State  Bank  and  his  predecessor  in 
that  office,  and  the  president  of  the  plaintiff  bank  testified  that  they  were  con- 
siderably excited;  that  he  informed  them  that  he  had  just  heard  that  there  was 
trouble  at  the  sub-treasury;  that  he  thought  they  had  better  go  to  that  office^  add- 
ing that  if  they  did,  perhaps  they  would  find  their  gold  there^  offering  at  the  same 
time  to  go  with  them  if  they  desired  him  to  do  so;  and  it  appears  that  he  and 
those  two  persons  went  to  the  room  of  the  assistant  treasurer,  and  that  he  intro- 
duced them  to  that  officer,  saying  that  they  had  come  to  see  if  a  large  amount 
of  gold  had  not  been  placed  there  to  the  credit  of  the  State  Bank.  What  fur- 
ther was  said  or  done  on  the  occasion  does  not  appear,  as  the  plaintiffs'  testi- 
mony stopped  there  in  respect  to  that  interview,  and  none  was  introduced  by 
the  defendants.  Sufficient,  however,  was  given  to  satisfy  the  court  beyond 
doubt  that  every  dollar  of  the  gold  and  gold  certificates  was  transferred  to 
that  institution  for  the  benefit  of  the  drawers  of  the  checks,  and  that  no  part 
of  the  same  was  ever  received  by  the  defendant  bank. 

§  1 1 6.  When  the  court  should  instruct  against  the  plaintiff. 
Courts  of  justice  have  sometimes  said  that  it  is  necessary  in  all  cases  to  leave 
the  question  to  the  jury  if  there  is  any  evidence,  even  a  scintilla,  in  support  of 
the  issue,  but  it  is  well  settled  law  that  the  question  for  the  judge  is  not  whether 
there  is  literally  no  evidence,  but  whether  there  is  none  that  ought  reasonably 
to  satisfy  the  jury  that  the  fact  sought  to  be  proved  is  established.  Ryder  v, 
Wombwell,  Law  Rep.,  4  Exch.,  39.  Judges  are  no  longer  required  to  submit  a 
case  to  the  jury  merely  because  some  evidence  has  been  introduced  by  the  party 
having  the  burden  of  proof,  unless  the  evidence  be  of  such  a  character  that  it 
would  warrant  a  jury  in  finding  a  verdict  in  favor  of  that  party.  Law  Rep.,  2 
Privy  Council  Appeals,  335.  Formerly  it  used  to  be  held,  say  the  court  in  that 
case,  that  if  there  was  what  is  called  a  scintilla  of  evidence  in  support  of  a  case, 
the  judge  was  bound  to  leave  it  to  the  jury,  but  that  a  course  of  recent  decis- 
ions has  established  a  more  reasonable  rule,  to  wit,  that  in  every  case,  before 
the  evidence  is  left  to  the  jury,  there  is  or  may  be  a  preliminary  question  for 
the  judge,  not  whether  there  is  literally  no  evidence,  but  whether  there  is  any 
upon  which  a  jury  can  properly  proceed  to  find  a  verdict  for  the  party  produc- 
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ing  it,  upon  whom  the  onus  of  proof  is  imposed,  Jewell  v.  Parr,  13  C.  B., 
909;  Toomey  v.  L.  &  B.  Kail  way  Company,  3  id.,  N.  S.,  156;  Wheelton  v. 
Hardisty,  8  Ell.  &  Black.,  262,  266.  Apply  that  rule  to  the  present  case  and  it 
is  clear  to  a  demonstration  that  the  ruling  was  correct,  as  there  is  no  evidence 
reported  which  would  warrant  a  jury  in  finding  that  the  gold  or  gold  certifi- 
cates, or  any  part  of  the  same,  ever  went  into  the  defendant  bank.  Schuchardt 
V.  AUens,  1  Wall,  369. 

Express  authority  in  the  cashier,  either  from  the  directors  or  under  any  act 
of  congress,  to  certify  the  checks  of  third  persons  is  not  pretended,  and  it  ap- 
pearing that  no  part  of  the  funds  withdrawn  from  the  plaintiff  bank  was  ever 
received  by  the  defendant  bank,  or  that  they  had  any  knowledge  of  the  trans- 
action prior  to  the  interview  between  the  presidents  of  the  respective  banks, 
the  plaintifiFs  are  forced  to  invoke  usage  as  the  source  of  the  cashier's  authority 
to  certify  the  checks,  or  to  put  their  case,  as  in  the  opinion  of  the  court,  upon 
the  legal  proposition  that  the  power  of  the  cashier  to  perform  those  acts  is  in- 
herent in  the  office;  that  the  certificates  of  the  cashier  import  on  their  face 
that  he  was  authorized  to  exercise  that  power  in  behalf  of  the  bank,  and  that 
it  makes  no  difference  whether  the  acts  were  performed  in  the  banking  house 
of  the  institution  or  elsewhere,  provided  it  appears  that  he  added  to  his  signa- 
ture the  word  cashier,  at  the  time  he  certified  the  instruments. 

§  1 17.  Doctrine  of  usage. 

Whether  a  usage  exists  or  not,  to  confer  power  to  do  an  act  which  otherwise 
would  not  be  authorized,  is  a  question  of  fact  dependent  upon  the  evidence,  and 
he  who  alleges  that  such  a  usage  exists  must  prove  it,  unless  it  is  general  and 
of  such  long  standing  that  it  has  become  incorporated  into,  and  may  be  regarded 
as,  a  part  of  the  commercial  law,  which  cannot  be  pretended  in  this  case,  as  it 
clearly  appears  that  no  such  usage  exists  in  the  state  where  the  transaction  took 
place.  N"o  such  evidence  was  introduced,  and  the  settled  rule  of  law  in  the 
highest  judicial  tribunal  of  the  state  is  that  the  cashier  of  a  bank  possesses  no 
such  authority,  unless  it  is  specially  delegated  to  him  by  the  directors,  which  is 
in  exact  accordance  with  the  rule  prescribed  in  the  act  of  congress  giving  to  the 
directors  the  power  to  appoint  or  elect  a  cashier,  and  to  manage  the  affairs  of 
the  institution.  13  Stat,  at  Large,  102;  Mussey  v.  Eagle  Bank,  9  Mete.,  313. 
Such  a  power,  say  the  court  in  that  case,  that  is,  the  power  of  certifying  checks, 
is  in  fact  a  power  to  pledge  the  credit  of  the  bank  to  its  customers,  and  is  a 
power  which,  by  the  constitution  of  a  bank,  can  alone  be  exercised  by  its  pres- 
ident and  directors,  unless  specially  delegated  by  them,  and  consequently  it 
cannot  be  implied  as  a  resulting  duty  or  authority  in  any  individical  officer. 
Evidence  of  usage,  therefore,  cannot  confer  any  original,  inherent  and  implied 
lK)wer  to  certify  such  instruments.  Checks  had  been  certified  in  that  case  by 
the  teller,  but  the  rule  as  laid  down  is  equally  applicable  to  cashiers,  as  the 
court  say  that  the  authority  is  vested  in  the  president  and  directors,  and  that  it 
cannot  be  implied  as  a  resulting  duty  in  any  individual  officer^  which  includes 
the  cashier  as  well  as  the  teller.  9  id.,  313.  Established  as  that  rule  was  in 
that  state  more  than  twenty-five  years  ago,  by  the  unanimous  decision  of  the 
highest  court  of  the  state,  it  is  not  strange  that  no  cashier  in  the  state  could 
be  found  who  would  testify  that  there  was  any  such  usage  as  is  supposed  by 
the  plaintiffs.  They  called  twenty-two  cashiers,  including  the  cashier  of  their 
own  bank,  but  they  did  not  venture  to  ask  the  question  at  all  whether  there 
was  any  such  usage,  though  one  or  more  of  the  number  volunteered  to  say  that 
none  such  existed,  which  was  equally  well  proved  bj'  the  silence  of  all  the 
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others.  Proof  of  usage  authorizing  a  cashier  to  certify  checks,  even  if  such 
proof  would  confer  such  an  authority,  which  is  denied,  is  certainly  wanting,  as 
there  is  not  a  scintilla  of  evidence  to  that  effect  to  be  found  in  the  record. 

Evidence  of  usage  is  admissible  in  mercantile  contracts  to  prove  that  the 
words  in  which  the  contract  is  expressed,  in  the  particular  trade  to  which  the 
contract  refers,  are  used  in  a  particular  sense,  and  different  from  the  sense 
which  they  ordinarily  import,  and  it  is  also  admissible  in  certain  cases  for  the 
purpose  of  annexing  incidents  to  the  contract  in  matters  upon  which  the  con- 
tract is  silent,  but  it  is  never  admissible  to  make  a  contract  or  to  add  a  new 
element  to  the  terms  of  a  contract  previously  made  by  the  parties.  Such  evi- 
dence may  be  introduced  to  explain  what  is  ambiguous  and  doubtful,  but  it  is 
never  admissible  to  vary  or  contradict  what  is  plain.  Where  the  language  em- 
ployed is  technical  or  ambiguous,  such  evidence  is  admitted  for  the  purpose  of 
defining  what  is  uncertain,  but  it  is  never  properW  admitted  to  alter  a  general 
principle  or  rule  of  law,  nor  to  make  the  legal  rights  or  liabilities  of  the  parties 
other  or  different  from  what  they  are  by  the  common  law.  Oelricks  et  al.  v. 
Ford,  23  How.,  63;  Barnard  v.  Kellogg,  10  Wall.,  383;  Insurance  Company  v. 
Wright,  1  id.,  457;  Simmons  v.  Law,  3  Keyes,  219;  Beime  v,  Dord,  1  Seld.,  97; 
Bliven  v.  Screw  Co.,  23  How.,  431;  Dickinson  v.  Gay,  7  Allen,  37;  Dodd  v. 
Farlow,  11  id.,  428;  Spartali  v.  Benecke,  10  C.  B.,  212;  Truemau  v,  Loder,  11 
Adolph.  &  Ell.,  598;  The  Eeeside,  2  Sumn.,  567.  Whether  such  evidence  is  ad- 
missible or  inadmissible  to  prove  such  an  authority,  it  is  quite  clear  that  there 
was  none  in  this  case  of  any  kind,  and  certainly  none  which  would  have  war- 
ranted the  jury  in  finding  that  the  cashier  of  the  defendant  bank  had  any 
authority  whatever  to  bind  his  bank  by  his  certificates  that  the  checks  were 
good. 

Interrogatories,  however,  were  put  to  the  cashiers  examined  as  witnesses 
touching  their  powers  in  respect  to  other  transactions,  and  they  testified  that 
the  business  at  the  clearing-house  was  usually  conducted  by  the  cashier  of  the 
bank,  and  that  in  adjusting  balances  occurring  there  the  cashiers  whose  banks 
belonged  to  that  association  were  accustomed  to  draw  checks  for  that  purpose, 
and  that  they  were  in  the  habit  of  receiving  each  other's  checks  in  such  adjust- 
ments as  the  checks  of  their  respective  banks;  and  they  also  testified  that  they 
bought  and  sold  New  York  funds,  as  their  banks  redeemed  very  largely  in 
that  city,  which  created  a  necessity  for  the  daily  use  of  such  funds  in  conduct- 
ing the  usual  and  regular  operations  of  the  banks ;  but  the  circuit  court  was 
of  the  opinion  that  the  evidence  was  entirely  unimportant  in  this  case,  as  there 
was  no  evidence  of  any  usage  showing  that  the  cashiers  were  authorized  to  cer- 
tify the  checks  of  third  persons,  and  the  judges  were  confirmed  in  that  conclu- 
sion by  the  fact  that  it  had  long  been  the  settled  law  of  the  state  that  no 
individual  oflBcer  of  a  bank  possessed  any  such  authoiity.  Giving  full  effect  to 
the  usage  proved,  it  only  shows  that  a  cashier  may  borrow  money  of  the  other 
banks,  in  the  settlement  of  balances  through  the  clearing-house,  and  that  he 
may  sign  the  checks  given  for  the  same,  and  that  he  may  buy  and  sell  New 
York  funds,  that  is,  he  may  buy  for  use  in  redeeming  their  bills,  and  he  may 
sell  the  same  when  they  have  an  excess  beyond  what  is  necessary  for  that  pur- 
]X)se;  but  the  evidence,  in  the  opinion  of  that  court,  had  no  tendency  to  prove 
that  the  cashier  of  a  national  bank  might  certify  the  checks  of  a  third  person, 
as  in  this  case,  as  the  settled  law  everywhere  is,  that  a  power  evidenced  by 
usage  must  be  considered  as  defined  and  limited  by  the  usage.  The  Floyd 
Acceptances,  7  Wall.,  678. 
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Nothing  remains  but  to  examine  the  question  whether  there  is  any  such  in- 
herent power  in  the  office  of  a  cashier  as  is  supposed  by  the  plaintiffs,  as  it  is 
clear  that  the  act  of  congress  confers  no  such  power,  and  that  there  is  no  proof 
of  any  such  usage  in  the  case,  even  if  it  be  admitted  that  evidence  of  usage 
would  be  sufficient  to  establish  that  theory.  Special  reference  to  the  by-laws 
of  the  bank  is  unnecessary,  as  it  is  not  pretended  that  they  confer  any  such 
power  upon  the  cashier,  and  there  is  not  a  particle  of  evidence  that  the  direct- 
ors, directly  or  indirectly,  ever  gave  him  any  such  power.  Before  attempting 
to  answer  the  inquiry,  what  are  the  usual  and  ordinary  duties  of  a  cashier,  it 
becomes  necessary  to  look  somewhat  more  closely  at  the  circumstances  which 
attended  the  transaction  at  the  time  the  checks  were  certified.  None  of  the 
checks  were  signed  by  the  drawers  or  certified  by  the  cashier  in  the  banking 
house  of  the  defendants.  On  the  contrary,  the  cashier  left  his  own  bank  and 
went  to  tbe  banking  house  of  the  plaintiffs,  and  there,  in  the  presence  of  the 
cashier  of  the  plaintiffs,  who  knew  full  well  what  the  arrangement  was  between 
his  bank  and  the  signers  of  the  checks,  and  that  by  virtue  of  that  arrangement 
they  had  a  right  to  withdraw  from  the  bank  on  that  day  that  amount  of  gold 
and  gold  certificates,  and  that  he,  as  cashier,  was  fully  authorized  by  the  presi- 
dent of  his  bank  to  deliver  it  to  them  on  the  terms  and  conditions  specified  in 
the  arrangement.  He  knew,  also,  that  he  himself,  as  cashier,  had  no  authority 
to  certify  checks;  that  the  law  of  the  state  did  not  authorize  such  an  act;  that 
he  had  never  done  such  aT\act;  that  it  had  never  been  done  by  the  cashier  of 
a  national  bank  in  that  city;  that  the  act  of  certifying  these  checks  had  not 
been  done  in  the  usual  course  of  business  nor  in  the  presence  of  the  directors  of 
the  defendant  bank,  as  he  testifies  that  the  first  two  checks,  amounting  to 
$525,000,  were  certified  "in  the  bank  after  the  delivery  an^  examination  of 
the  certificates;"  and  the  president  of  the  bank,  in  his  letter  to  the  comptroller 
of  the  currency,  states  that  they  were  "  certified  as  good  on  the  spot  by  the 
cashier  of  the  State  National  Bank." 

Known  to  the  cashier  of  the  plaintiff  bank  as  all  the  antecedent  circum- 
stances were,  the  judges  of  the  circuit  court  did  not  entertain  a  doubt  that  he 
knew  full  well  that  the  gold  and  gold  certificates  were  withdrawn  for  the  ben- 
efit of  the  drawers  of  the  checks,  and  that  the  cashier  of  the  defendant  bank 
certified  the  checks  as  a  mere  surety  or  guarantor.  Unmistakably  he  knew 
that  the  funds  were  withdrawn  only  for  a  day,  for  he  testified  that  he  was  in- 
fonned  w^hen  the  arrangement  was  made  that  the  same  would  be  taken  away 
on  the  last  day  of  the  month  or  the  first  day  of  the  following  month,  and  the 
president,  in  his  interview  with  the  cashier  of  the  defendant  bank  the  next 
day,  just  before  one  o'clock,  opened  the  conversation  by  saying:  "I  thought 
you  were  coming  in  to  pay  the  gold  or  the  money  on  those  checks  early  in  the 
morning."  Both  the  president  and  cashier  of  the  plaintiff  bank  knew  what 
that  arrangement  was,  and  the  cashier  also  knew  all  the  circumstances  which 
attended  the  execution  of  the  checks  and  the  delivery  of  the  funds.  Actual 
knowledge  of  all  the  circumstances  on  the  part  of  the  cashier  of  the  plaintiffs 
is  fully  proved,  and  if  he  wanted  more  information  he  knew  that  the  means  of 
knowledge  were  at  hand,  as  the  cashier  of  the  State  Bank  was  there  in  his  pres- 
ence, and  that  if  he  was  not  satisfied  with  his  answers  he  could  ascertain  the 
whole  truth  from  the  directors.  Suppose  it  be  conceded,  for  the  sake  of  the 
argument,  that  the  checks  were  negotiable  instruments,  standing  upon  the  same 
footing  as  bills  of  exchange  and  promissory  notes,  still  the  plaintiffs  cannot  re- 
cover if  the  cashier  had  no  power  to  execute  the  certificates,  as  all  the  facts 
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and  circumstances  were  known  to  the  cashier  of  their  bank.  Indorsees  of  such 
negotiable  instruments  for  value  in  the  usual  course  of  business  are  not  obliged 
to  make  inquiries,  as  was  held  in  Goodman  v.  Siraonds,  20  How.,  367;  but  it 
was  also  held  in  that  case,  and  is  believed  to  be  settled  law  everywhere,  that  an 
indorsee  in  such  a  case  must  not  wilfully  shut  his  eyes  to  the  means  of  knowl- 
edge which  he  knows  are  at  hand,  for  the  reason  that  such  conduct  is  equiva- 
lent to  notice,  and  is  plenary  evidence  of  bad  faith.  Stagg  v.  Elliott,  12  C.  B., 
K  S.,  380. 

Precisely  the  same  rule  was  laid  down  by  Baron  Parke  in  the  case  of  May  v. 
Chapman,  16  Mees.  &  W.,  355,  and  the  same  rule  has  been  applied  by  this 
court  in  the  case  of  The  Lulu,  10  Wall.,  192,  decided  at  the  last  term.  He 
knew  that  he  himself  had  no  authority  to  do  such  an  act  as  cashier;  that  the 
law  of  the  state  forbade  it ;  that  no  cashier  of  a  national  bank  in  that  city  had 
ever  exercised  any  such  authority,  and  that  the  means  of  ascertaining  whether 
the  cashier  of  the  defendant  bank  had  such  authority  were  at  hand,  and  the 
rule,  under  such  circumstances,  is  well  settled  that  the  party  must  inquire  be- 
fore assuming  to  act  or  take  the  risk  that  the  necessary  authority  exists.  Ex- 
amined in  the  light  of  the  undisputed  circumstances,  the  case  is  as  strong  for 
the  defendants  as  it  would  be  if  the  defect  of  authority  had  been  apparent  on 
the  face  of  the  instruments,  as  it  in  fact  was  to  one  having  such  knowledge. 
Where  the  defect  or  infirmity  appears  on  the  face  of  the  instrument,  the  ques- 
tion whether  the  party  who  took  it  had  notice  or  not  is  a  question  of  law,  and 
must  be  determined  by  the  court  as  matter  of  construction.  Goodman  v. 
Simonds,  20  How.,  365;  Andrews  v.  Pond,  13  Pet.,  65;  Fowler  v.  Brantly,  14 
id.,  318;  Brown  v.  Davies,  3  Terra,  80.  Unable  to  maintain  the  suit  upon  these 
grounds,  the  plaintiflfs  are  forced  back  to  the  grounds  assumed  by  their  presi- 
dent in  his  first  interview  with  the  president  of  the  defendant  bank,  when  he 
said,  in  eflFect,  that  your  cashier  has  certified  those  checks  and  I  want  payment 
for  the  gold;  and  to  that  it  comes  at  last.  Undoubtedly  the  cashier  of  the  de- 
fendant bank  certified  the  checks,  but  the  circumstances  show  that  the  cashier 
of  the  plaintiff  bank  must  have  known  that  he  did  so  without  the  knowledge 
of  the  directors,  and  if  the  cashier  of  the  defendant  bank  had  no  authority,  and 
the  cashier  of  the  plaintiff  bank  knew  it,  it  is  clear  to  a  demonstration  that  the 
defendant  bank  is  not  liable.  Circumstances,  altogether  inconclusive,  if  sepa- 
rately considered,  may,  by  their  number  and  joint  operation,  especially  when 
corroborated  by  moral  coincidences,  be  sufficient  to  constitute  the  most  con- 
vincing and  conclusive  proof.     Castle  et  al,  v.  Bullard,  23  How.,  187. 

Repeated  decisions  of  this  court  have  determined  the  question  that  the 
power  to  certify  the  checks  of  third  persons  in  behalf  of  the  corporation  is  not 
inherent  in  the  office  of  the  cashier  of  a  bank,  and  also  that  the  exercise  of 
such  a  power  is  not  within  the  scope  of  his  usual  and  ordinary  duties.  Cashiers  of 
a  bank  are  held  out  to  the  public  as  having  authority  to  act  according  to  the 
general  usage,  practice  and  course  of  business  conducted  by  the  bank,  and 
their  acts,  within  the  scope  of  such  usage,  practice  and  course  of  business,  will 
in  general  bind  the  bank  in  favor  of  third  persons  possessing  no  other  knowl- 
edge. Minor  v.  Mechanics'  Bank,  1  Pet.,  70.  So  where  a  contract  was  made 
by  the  president  and  cashier  of  a  bank  with  the  indorser  of  a  promissory  note 
due  to  the  bank,  that  he  should  be  discharged  in  a  certain  event,  this  court  held 
that  it  was  not  a  part  of  their  duty  to  make  such  a  contract,  and  that  they  had 
no  power  to  bind  the  bank  except  in  the  performance  of  their  ordinary  duties, 
which  was  a  much  stronger  case  than  the  one  before  the  court,  as  the  president 
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of  the  bank  joined  with  the  cashier  in  making  the  contract.  United  States 
Bank  u  Dunn,  6  Pet.,  59.  His  ordinary  duties  are  quite  extensive,  but  it  is 
settled  law  in  this  court  that  they  do  not  comprehend  the  making  of  a  contract 
which  involves  the  payment  of  money,  without  an  express  authority  from  the 
directors,  unless  it  be  such  as  relates  to  the  usual  and  customary  transactions  of 
the  bank.  United  States  v.  Bank  of  Columbus,  21  How.,  364.  Authority  to 
certify  the  checks  in  this  case,  except  what  is  supposed  to  be  implied,  is  not  pre- 
tended, and  if  it  were  the  theory  could  not  be  supported  for  a  moment,  as  there 
is  no  such  evidence  reported  and  none  such  was  introduced.  Eecurring  to  the 
two  principal  checks,  it  will  be  seen  that  the  plaintiff  bank,  or  their  cashier, 
which  is  the  same  thing,  is  the  payee,  and  inasmuch  as  the  same  were  certified 
in  the  presence  of  the  cashier  of  the  plaintiffs,  who  knew  all  the  circumstances, 
the  suggestion  that  they  are  innocent  holders,  as  against  the  defendants,  cannot 
be  supported.  If  a  bank  may  be  held  liable  in  any  case  upon  a  certificate  of 
their  cashier  that  a  check  is  good  when  they  have  no  funds  of  the  drawer,  it  is 
not  beoLuse  the  cashier  is  deemed  authorized  to  make  such  a  certificate,  but  be- 
cause the  bank  is  bound  by  his  representation,  notwithstanding  it  is  false  and 
unauthorized.    F.  &  M.  Bank  v.  B.  &  D.  Bank,  16  N.  Y.,  131. 

Substantially  the  same  concession  is  also  made  in  the  case  of  North  River 
Bank  v.  Aymar,  3  Hill,  266,  and  in  F.  &  M.  Bank  v.  B.  &  D.  Bank,  14  N.  Y., 
631.  Like  concession  is  also  made  in  the  case  of  Railroad  Co.  v.  Schuyler,  34 
X.  Y.,  72.  Evidently  the  case  of  the  Mechanics'  Bank  v.  Railroad,  3  Kern., 
615,  makes  the  same  concession,  even  if  it  does  not  fully  sustain  the  English 
doctrine  as  exemplified  in  the  leading  case  of  Grant  v.  Norway,  10  C.  B.,  686, 
which,  in  the  judgment  of  the  circuit  court,  contains  the  true  rule.  Kirk  v. 
Bell,  12  Eng.  L.  &  Eq.,  389;  Coleman  v.  Riches,  29  id.  329.  Much  vacillation 
is  exhibited  in  the  decisions  of  the  New  York  courts  upon  this  subject,  but  they 
agree  at  present  that  the  certificate  of  the  cashier  or  teller,  as  the  case  may  be, 
if  regular  in  form,  and  unattended  with  any  special  circumstances,  amounts  to 
a  representation  that  the  drawer  of  the  check  has  funds  in  the  bank  to  meet 
the  same,  and  that  the  certificate,  unexplained,  binds  the  bank  whether  accurate 
or  erroneous,  but  that  no  such  consequences  will  follow  if  there  is  anything  on 
the  face  of  the  instrument  to  show  the  contrary,  or  if  the  payee  or  holder 
knew  that  the  authority  of  the  cashier  to  make  the  certificate  depended  upon 
the  existence  of  funds  in  this  bank  to  meet  the  liability,  and  that  the  bank  had 
none  such  at  the  time,  and  that  the  payee  or  party  presenting  the  check  knew 
that  fact.  Clarke  National  Bank  v.  Bank  of  Albion,  52  Barb.,  596;  Irving 
Bank  v.  Wetherald,  86  N.  Y.,  337 ;  Mead  v.  Merchants'  Bank,  25  id,,  143. 
Carefully  examined  it  will  be  found  that  in  every  one  of  the  cases  decided  by 
the  courts  of  that  state,  where  the  more  stringent  rule  is  applied,  the  check  was 
presented  at  the  bank  in  the  usual  course  of  business^  and  that  the  act  of  the 
cashier,  in  making  the  certificate,  did  in  fact  amount  to  an  actual  representation 
that  the  bank  held  the  funds  of  the  drawer  to  meet  the  demand.  Some  of  those 
decisions  are  doubtless  inconsistent  with  the  decisions  of  this  court  and  with  the 
English  decisions  and  those  of  the  supreme  court  of  Massachusetts  upon  the  same 
subject,  but  there  is  not  one  of  them,  if  the  facts  of  the  case  before  the  court  are 
properly  examined  and  understood,  which  will  sustain  the  claim  of  the  plaintiffs. 

Beyond  all  question  the  cashier  of  the  plaintiff  bank  represented  his  bank; 
he  was  an  agent  with  full  authority,  and  what  he  knew  in  respect  to  the  trans- 
action in  question  must  be  regarded  as  known  to  his  bank.  Viewed  in  the  light 
of  the  circumstances,  it  is  clear  that  he  did  not  receive  the  certificates  as  a 
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representation  that  funds  to  that  amount  were  in  the  State  National  Bank 
to  meet  the  checks.  He  knew  that  the  fact  was  not  so,  as  the  drawers  were 
the  customers  of  his  own  bank,  and  the  case  does  not  show  a  single  instance 
in  which  they  ever  had  any  dealings  with  the  defendant  bank.  Instead  of 
that,  he  regarded  the  acts  of  the  certifying  cashier  as  constituting  the  defend- 
ant bank  a  surety  of  the  drawers  of  the  checks  to  his  bank,  and  the  conduct 
of  the  president  the  next  day  in  first  arraigning  the  signer  of  the  certificates 
before  he  presented  the  checks  to  the  president  of  the  defendant  bank  strongly 
confirms  that  view  of  the  evidence.  Agents,  held  out  as  such  by  their  prin- 
cipals for  certain  defined  purposes,  well  known  to  the  public,  cannot  bind  their 
principals  by  any  acts  done  outside  of  the  scope  of  their  authority,  as  defined 
by  the  well-known  purposes  of  their  agency.  Masters  of  vessels  are  author- 
ized to  sign  bills  of  lading,  and  the  instruments,  when  duly  executed  in  the 
icsual  course  of  business,  bind  the  owners  of  the  vessel  if  the  goods  were  laden 
on  board  or  were  actually  delivered  into  the  custody  of  the  master;  but  it  is 
well  settled  law  that  the  owners  are  not  liable  if  the  party  to  whom  the  bill 
of  lading  was  given  had  no  goods  or  the  goods  described  in  the  bill  of  lading 
were  never  put  on  board  nor  delivered  into  the  custody  of  the  master.  The 
Schooner  Freeman,  18  How.,  187.  Like  principles  are  applied  in  all  cases 
where  the  authority  of  the  agent  is  limited,  and  the  limitations,  as  defined  by 
the  purposes  of  the  agency,  are  well  known  to  the  public.  Mussey  v.  Beeoher, 
3  Gush.,  511;  Lowell  Bank  v,  Winchester,  8  Allen,  109;  Benoit  v.  Conway,  10 
id.,  528;  Grant  t?.  Norway,  10  C.  B.,  686;  Stagg  v.  Elliott,  12  id.  (K  S.),  380; 
Hubersty  v.  Ward,  8  Exch.,  330 ;  Alexander  v.  Mackenzie,  6  C.  B.,  766.  Per- 
sons dealing  with  an  agent,  knowing  that  he  acts  only  by  virtue  of  a  delegated 
power,  must,  at  their  peril,  see  in  each  case  that  the  paper  on  which  they  rely 
"  comes  within  the  power  under  which  the  agent  acts."  The  Floyd  Accept- 
ances, 7  Wall.,  676. 

Where  the  plaintiff  in  the  suit  is  the  payee  of  the  instrument,  the  correctness 
of  that  rule  cannot  be  questioned,  and  this  court  decided  in  that  case  that  the 
same  rule  applies  to  every  suhseqiient  taker  of  the  paper,  addini?,  what  is  cer- 
tainly correct,  where  the  suit,  as  in  this  case,  is  in  the  name  of  the  payee,  "that 
the  protection  which  commercial  usage  throws  around  negotiable  paper  cannot 
be  used  to  establish  the  authority  by  which  it  was  originally  issued."  Cashiers 
are  forbidden  by  the  express  decision  of  this  court  from  making  contracts  on 
behalf  of  their  banks  not  within  the  scope  of  their  usual  and  ordinary  powers^ 
involving  the  payment  of  money,  without  an  express  delegation  of  authority 
from  the  directors.  United  States  v.  Bank  of  Columbus,  21  How.,  364.  Checlos 
signed  at  the  clearing-house  and  contracts  for  the  purchase  and  sale  of  New 
York  funds  are  authorized  by  the  directors,  and  are  sanctioned  by  usage,  but 
cashiers  have  no  such  authority  to  certify  checks  for  third  persons^  which  was 
well  known  to  the  cashier  of  the  plaintiff  bank. 

§  118.  Banks  ought  to  he  confined-,  in  their  business  tTXtnsactions,  to  their  jjiaoe 
of  business. 

Associations  organized  under  the  act  of  congress  to  carry  on  the  business  of 
banking  are  required  by  the  express  words  of  the  act  to  transact  their  usual 
business  at  an  oflice  or  banking  house,  located  in  the  place  specified  in  their  or- 
ganization certificate,  and  no  individual  oflScer  ought  to  be  allowed  to  leave  his 
bank  and  go  elsewhere  to  make  large  contracts  without  the  instruction  of  the 
directors.  Unless  his  power  in  that  behalf  is  limited  to  the  established  place 
of  business,  he  may  go  wherever  he  pleases  for  that  purpose,  and  if  he  certifies 
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checks  anywhere  within  the  four  seas  of  our  continent,  the  bank  is  bound  by 
his  contracts.  Stockholders  and  depositors  should  take  warning,  if  such  is  the 
law,  as  the  national  banks  are  liable  at  any  moment  to  be  overwhelraeJ  with 
j)ecuniary  obligations,  and  involved  in  utter  ruin. 

WEST  ST.  LOUIS  SAVINGS  BANK  v.  SHAWNEE  COUNTY  BANK. 
(5  Otto,  557-^80.     1877.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Kansas. 

Statement  of  Facts. —  Parraelee,  the  cashier  of  the  Shawnee  County  Bank, 
gave  his  individual  note  to  the  plaintiff,  with  his  indorsement  as  cashier.  The 
note  was  given  for  a  loan  of  money,  and  Parmelee  also  gave  as  collateral  se- 
curity a  certificate  of  stock  of  the  bank.  He  told  plaintiff  that  he  wanted  the 
money  to  pay  for  the  stock.  The  note  was  not  paid,  and  the  question  in  this 
case  is  whether  the  bank  is  liable  on  the  indorsement. 

Opinion  by  Waite,  C.  J. 

The  testimony  in  this  case  satisfies  us  beyond  all  doubt  that  the  liability  of 
the  Shawnee  County  Bank,  if  any  liability  exists,  is  that  of  an  accommoda- 
tion indorser  or  surety  for  Parmelee,  its  cashier,  and  that  this  was  known  to 
the  St.  Louis  Bank  when  it  made  the  discount.  The  note  itself  bears  upon  its 
face  the  most  unmistakable  evidence  of  this  fact.  It  is  made  payable  directly 
to  the  St.  Louis  Bank,  and  the  Shawnee  Bank  appears  only  as  an  indorser  in 
blank  of  a  promissory  note  before  indorsement  by  the  payee  and  while  the 
note  is  in  the  hands  of  the  maker.  Such  an  mdorsement  by  a  bank  is,  to  say 
the  least,  unusual,  and  sufficient  to  put  a  discounting  bank  upon  inquiry  as  to 
the  authority  for  making  it.  But  we  are  not  left  in  this  case  to  inquiry  or 
presumption.  Both  the  correspondence  and  the  testimony  of  the  cashier  of 
the  St.  Louis  Bank  show  conclusively  that  this  was  the  understanding  of  the 
parties.  Parmelee,  in  transmitting  the  note  for  discount,  wrote  for  himself, 
Und  not  as  cashier.  He  spoke  of  his  own  note,  and  authorized  a  draft  uix)n 
himself  personally  for  the  interest.  He  pledged  his  own  stock  for  the  pay- 
ment of  the  note.  Wernse,  the  St.  Louis  cashier,  says»the  negotiations  opened 
with  an  application  by  Parmelee  for  a  loan  to  enable  him  to  pay  for  his  stock 
in  the  Shawnee  Bank,  upon  the  pledge  of  the  stock  as  collateral.  There  is  not 
a  single  circumstance  tending  in  any  manner  to  prove  that  the  transaction  was 
looked  upon  as  a  rediscount  for  the  Shawnee  Bank,  except  the  entries  in  the 
books  of  the  St.  Louis  Bank,  and  these  are  far  from  sufficient  to  overcome  the 
positive  testimony  as  to  what  the  agreement  actually  was.  This  being  the  case, 
the  question  is  directly  presented  as  to  the  liability  of  the  Shawnee  County  Bank 
upon  such  an  indorsement.  It  is  certain  from  the  testimony  that  no  indorse- 
ment of  the  kind  was  ever  expressly  authorized  by  the  bank.  None  of  the  of- 
ficers, except  Parmelee,  and  Hay  ward,  the  vice-president,  ever  knew  that  it  had 
been  made  until  long  after  the  last  discount  had  been  obtained.  The  books  of 
the  Shawnee  Bank  contained  no  evidence  of  such  a  transaction,  and  the  ac- 
counts of  the  St.  Louis  Bank,  as  rendered,  gave  no  indication  of  the  actual 
character  of  the  paper  discounted. 

§  1 1 9.  The  cashier  of  a  hank  has  no  authority  to  hind  the  hank  as  an  a^com- 
viodation  indorser  of  his  own  paper,  {a) 

Ordinarily,  the  cashier,  being  the  ostensible  executive  officer  of  a  bank,  is  pre- 
sumed to  have,  in  the  absence  of  positive  restrictions,  all  the  power  necessary  for 

(a)  The  lower  court  found  against  Parmelee,  but  dismiased  as  to  the  bank.  The  opinion  is  reported  in  3  Dill., 
408— West  St  Louis  Savings  Bank  v.  Shawnee  County  Bank.* 
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such  an  officer  ia  the  transaction  of  the  legitimate  business  of  banking.  Thus  he 
is  generally  understood  to  have  authority  to  indorse  the  commercial  paper  of 
his  bank  and  bind  the  bank  by  the  indorsement.  So,  too,  in  the  absence  of  re- 
strictions, if  he  has  procured  a  bona  fide  rediscount  of  the  paper  of  the  bank,  his 
acts  will  be  binding,  because  of  his  implied  power  to  transact  such  business;  but 
certainly  he  is  not  presumed  to  have  power,  by  reason  of  his  official  position, 
to  bind  his  bank  as  an  accommodation  indorser  of  his  own  promissory  note. 
Such  a  transaction  would  not  be  within  the  scope  of  his  general  powers;  and 
one  who  accepts  an  indorsement  of  that  character,  if  a  contest  arises,  must 
prove  actual  authority  before  he  can  recover.  There  are  no  presumptions  in 
favor  of  such  a  delegation  of  power.  The  very  form  of  the  paper  itself  carries 
notice  to  a  purchaser  of  a  possible  want  of  power  to  make  the  indorsement,  and 
is  sufficient  to  put  him  on  his  guard.  If  he  fails  to  avail  himself  of  the  notice, 
and  obtain  the  information  which  is  thus  suggested  to  him,  it  is  his  own  fault, 
and,  as  against  an  innocent  party,  he  must  bear  the  loss. 

Decree  affirmed. 

SANDY  RIVER  BANK  w.  MERCHANTS*  AND  MECHANICS'  BANK. 
(Circuit  Court  for  lUinois:  1  BisseU,  146-148.    1837.) 

Statement  of  Facts. —  Plaintiff  was  incorporated  in  1853,  with  a  capital  of 
$50,000,  of  which  $38,000  belonged  to  defendant.  Bronson,  at  the  time,  was 
defendant's  cashier,  and  managed  to  have  Jones  appointed  cashier  of  plaintiff, 
with  a  secret  understanding  that  his  salary  was  to  be  $2,000,  although  plaintiff 
agreed  to  pay  him  only  $850.  In  1855  Bronson  and  Jones  made  a  settlement 
between  the  banks,  Jones  giving  a  receipt  in  full,  and  Bronson  turning  over 
his  own  private  paper,  and  a  balance  in  cash.  This  cash  consisted  of  Bron- 
son's  private  drafts  indorsed  officially  by  Jones.  This  paper  was  dishonored 
when  it  became  due,  and  plaintiff  was  co^apelled  to  pay  it  on  its  indorsement. 
Plaintiff  sues  for  a  balance  of  account,  contending  that  Jones,  as  cashier,  had 
no  power  to  make  the  settlement 

Charge  by  Drummond,  J. 

Mr.  Bronson,  as  the  cashier  of  the  Merchants'  and  Mechanics'  Bank,  had  no 
right,  because  he  was  cashier  merely,  to  make  the  contract  he  made  with  Mr. 
Jones  of  the  28th  of  September,  1853,  so  as  to  bind  the  bank;  there  must  have 
been  an  express  authority  from  the  bank,  or  one  resulting  from  necessary  im- 
plication. And  in  order  to  be  binding  on  the  bank  at  all,  it  would  have  to  be 
in  the  nature  of  the  appointment  of  an  agent,  and  not  an  appointment  to  the 
cashiership  of  a  bank  in.  another  state.  A  bank,  undoubtedly,  may  appoint 
agents  in  another  state  to  perform  any  act  which  it  could  perform  itself,  and 
which  is  not  prohibited  by  law.  If  the  items  in  the  account  which  it  is  alleged 
are  charged  to  the  defendant,  as  salary  of  Mr.  Jones,  have  been  admitted  or 
allowed  by  the  bank,  as  a  bank,  for  services  performed,  then  the  jury  may 
charge  the  defendant  with  them ;  or  if,  with  a  full  knowledge  of  all  the  facts 
attending  its  payment,  the  bank  has  admitted  or  allowed  it,  in  the  nature  of 
compensation  for  services  performed,  and  not  as  salary  merely,  then  the  de- 
fendant was  bound  by  it,  but  not  otherwise. 

§  120.  DutieSy  rights  and  liabilities  of  cashier. 

The  cashier  of  a  bank  is  ordinarily  the  executive  officer  of  the  bank.  He  is 
the  agent  through  whom  third  persons  transact  their  business  with  the  bank. 
The  bank  generally  holds  him  out  to  the  world  as  having  authority  to  act,  ac- 
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cording  to  the  general  usage,  practice  and  course  of  business,  and  all  ^cts  done 
by  him  within  the  scope  of  such  usage,  practice  and  course  of  business,  bind 
the  bank  as  to  third  persons  who  transact  business  with  him  on  the  faith  of  his 
official  character;  and  perhaps  it  may  be  presumed,  without  proof  and  merely 
from  his  office,  that  he  is  authorized  to  receipt  and  discharge  debts  and  deliver 
up  securities  on  payment  or  discharge  of  the  debt  for  which  they  were  held, 
and  he  may  have  power  to  indorse  bills,  notes,  etc.,  for  collection.  He  may 
draw  checks  for  funds  in  other  banks.  Possibly  these  powers  might  be  inferred 
from  his  official  position.  But  still  his  authority  is  a  limited  authority^  and 
when  a  party  claims  a  discharge  from  a  debt  due  the  bank,  not  by  payment, 
but  by  giving  other  or  different  notes,  bills  or  securities,  which  the  cashier  has 
agreed  to  take  and  release  the  debt,  his  authority,  like  that  of  any  other  agent, 
must  be  shown  by  proof.  As  a  general  rule,  a  jury  have  not  a  right  to  infer 
that  a  cashier  of  a  bank,  as  such,  has  the  authority  to  compromise  and  dis- 
charge debts  without  payment,  or  by  taking  other  securities,  but  the  authority 
from  the  bank  must  be  shown  expressly  or  by  necessary  implication,  or  it  must 
exist  and  be  established  by  the  particular  usage,  or  practice,  or  mode  of  doing 
business  of  the  bank,  or  it  must  be  ratified  or  acquiesced  in  by  the  bank,  in 
order  to  be  binding. 

MATTHEVirS  v.  MASSACHUSETTS  NATIONAL  BANK. 
(Cfaxittit  Court  for  Massachusetts:  1  Holmes,  896-412.    1874.) 

Opinion  by  Shepley,  J. 

Statement  of  Facts. —  The  defendant,  the  Massachusetts  National  Bank, 
loaned  to  one  James  A.  Coe  $22,000,  payable  on  call,  with  interest,  taking  from 
him  his  memorandum  of  indebtedness  for  that  sura,  with,  as  collateral  security 
therefor,  what  purported  to  be  a  certificate  of  two  hundred  shares  of  the  cap- 
ital stock  of  the  Boston  &  Albany  Railroad  Company,  issued  to  said  Massa- 
chusetts National  Bank,  as  collateral.  This  instrument  was  originally  a  genuine 
certificate  for  two  shares  of  the  capital  stock  of  the  Boston  &  Albany  Rail- 
road Company  issued  to  H.  E.  Coe,  but,  by  false  and  forged  erasures  and  inter- 
lineations, it  had  been  so  altered  as  to  purport  to  be  a  certificate  for  two 
hundred  shares  of  its  stock,  issued  by  said  railroad  corporation  to  the  Massa- 
chusetts National  Bank,  as  collateral.  The  bank  received  the  said  certificate 
in  good  faith  and  without  any  suspicion  of  its  fraudulent  character,  and  in 
supposed  fulfilment  of  the  promise  of  James  A.  Coe  to  give  as  security  for  the 
loan  aforesaid  two  hundred  shares  of  the  capital  stock  of  said  railroad  corpora- 
tion. Subsequently,  upon  payment  by  said  Coe  to  .the  bank,  he  received  back 
his  memorandum  of  indebtedness;  and  the  cashier  of  the  bank,  for  the  purpose 
and  with  the  intention  of  restoring  the  collateral  to  Coe,  returned  to  him  the 
fraudulent  certificate,  with  the  usual  printed  form  of  transfer  on  the  back 
thereof,  signed  by  H.  K.  Frothingham,  cashier  of  said  bank,  in  blank. 

About  two  weeks  after  the  surrender  by  the  bank  of  this  certificate  to 
Coe  with  the  transfer  in  blank  of  the  cashier  on  the  back  of  it,  the  plaintiff 
Matthews,  pursuant  to  his  agreement  to  loan  Coe  $25,000  on  call,  with  interest, 
received  from  Coe,  in  good  faith,  the  said  fraudulent  certificate  with  the  blank 
assignment  on  the  back  thereof,  supposing  the  same  to  be  a  genuine  certificate 
for  two  hundred  shares  of  said  stock  issued  by  the  corporation  an4  duly  trans- 
ferred and  assigned  so  as  to  enable  him  to  obtain  a  new  certificate  therefor  in 
his  own  name;  and  on  receipt  thereof  loaned  the  sum  of  $25,000.     The  signa- 
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ture  of  the  cashier  was  well  known  to  Matthews,  who  correctly  supposed  the 
signature  on  the  blank  assignment  to  be  genuine.  Coe  was  tried  and  con- 
victed for  obtaining  money  by  false  pretenses;  and  indictments  for  forgery 
are  now  pending  against  hira,  and  he  has  been  declared  bankrupt.  The  next 
day,  or  very  soon  after  the  day  when  the  money  was  loaned  by  Matthews, 
the  fact  first  became  known  to  plaintiflf  and  defendant  of  the  fraudulent  altera- 
tion of  the  certificate  before  it  came  into  possession  of  defendant,  and  plaintiff 
thereupon  notified  the  bank  that  he  should  hold  it  responsible  for  any  loss  sus- 
tained by  him  by  reason  of  the  premises.  This  action  is  brought  for  the  recov- 
ery of  the  damages  thus  sustained.  The  real  question  presented  in  the  case  is, 
whether  the  bank,  by  signing  the  blank  transfer,  has  so  far  warranted  the 
genuineness  of  the  certificate  that  it  is  estopped  from  setting  up  the  forgery 
as  a  defense  to  this  action. 

§121.  Power  of  cashiers  to  hind  hank. 

Defendant  denies  that  the  cashier  had  authority  or  right  to  bind  the  bank 
by  the  contract  declared  on.  Cashiers  of  a  bank  are  held  out  to  the  public  as 
having  authority  to  act  according  to  the  general  usage,  practice  and  course  of 
business  conducted  by  the  bank.  Their  acts,  within  the  scope  of  such  usage, 
practice  and  course  of  business,  will  in  general  bind  the  bank  in  favor  of 
third  persons  possessing  no  other  knowledge.  Morse  v.  Mass.  Nat.  Bank,  1 
Holmes,  209;  Minor  v.  Mechanics'  Bank,  1  Pet.,  70;  Merchants'  Bank  v.  State 
Bank,  10  Wall.,  604.  One  of  the  ordinary  and  well  known  duties  of  the  cash- 
ier of^a  bank  is  the  surrender  of  notes  and  securities  upon  payment;  and  his 
signature  to  the  necessary  transfers  of  securities  or  collaterals,  Avhen  in  the 
form  of  bills  of  exchange,  choses  in  action,  stock  certificates,  or  similar  securi- 
ties for  loans,  which  are  personal  property,  is  an  act  within  the  scope  of  the 
general  usage,  practice  and  course  of  business  in  which  cashiers  of  a  bank  are 
held  out  to  the  public  as  having  authority  to  act.  Undoubtedly  the  ordinary 
duties  of  a  cashier  do  not  comprehend  the  making  of  a  contract  which  involves 
the  paj^ment  of  money,  without  an  express  authority  from  the  directors,  unless 
it  be  such  as  relates  to  the  usual  and  customary  transactions  of  the  bank.  But 
the  transfer  of  certificates  of  stock  held  as  collateral  is  certainly  one  of  the 
usual  and  customary  transactions  of  banks,  and  the  public  would  be  no  more 
likely  to  require  evidence  of  a  special  authority  to  the  cashier  to  make  such 
transfer  than  of  a  special  authority  to  draw  checks  on  other  banks,  or  to  per- 
form any  other  of  the  daily  duties  of  his  office. 

§  122.  Indorser  warrants  signatures. 

The  signature  of  the  cashier  must  therefore  be  considered  as  the  signature  of 
the  bank,  and  the  question  returns,  whether  such  blank  assignment  on  the  back 
of  the  certificate  by  the  bank  be  so  far  a  warranty  of  the  genuineness  of  the 
certificate  that  the  bank  is  estopped  from  setting  up  the  forgery  as  a  defense. 
In  the  case  of  forged  negotiable  instruments,  it  is  well  settled  that  the  indorser 
warrants  that  the  instrument  itself  and  the  antecedent  signatures  thereon  are 
genuine.  Story  on  Prom.  Notes,  sec.  135;  State  Bank  v.  Fearing,  16  Pick.,  533; 
Hortsman  v,  Henshaw,  11  How.,  183;  Critchlow  v.  Parry,  2  Camp.,  182;  Canal 
Bank  v.  Bank  of  Albany,  1  Hill,  287.  The  indorser's  liability  in  these  cases  is 
properly  placed  upon  the  ground  of  estoppel.  "  This  proceeds,"  says  Judge 
Story,  "  upon  the  intelligible  ground  that  every  indorser  undertakes  that  he 
possesses  a  clear  title  to  the  note  deduced  from  and  through  all  the  antecedent 
indorsers,  and  that  he  means  to  clothe  the  holder  under  him  with  all  the  rights 
which  by  law  attach  to  a  regular  and  genuine  indorsement  against  himself  and 
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all  the  antecedent  indorsera.  It  is  in  this  confidence  that  the  holder  takes  the 
note  without  further  explanation;  and  if  each  party  is  equally  innocent,  and 
one  must  suffer,  it  should  be  the  one  who  has  misled  the  confidence  of  the  other 
and  by  his  acts  held  out  to  the  holder  that  all  the  indorsements  are  genuine, 
and  may  be  relied  on  as  an  indemnity  in  case  of  the  dishonor  thereof."  This 
is  a  statement  of  the  grounds  upon  which  the  rule  of  law  rests  as  applicable  to 
negotiable  instruments,  but  the  reasoning  would  seem  to  apply  with  equal  force 
and  pertinency  to  the  case  of  a  transfer  of  a  certificate  of  stock  by  indorse- 
ment in  blank.  Stock  certificates  are  sold  in  open  market  like  other  securities, 
and  form  the  basis  of  commercial  transactions.  In  the  language  of  Davis,  J., 
in  Bank  v.  Lanier,  li  "Wall.,  377:  "Although  neither  in  form  nor  character  ne- 
gotiable paper,  they  approximate  to  it  as  nearly  as  practicable."  In  Twitch  v. 
Wells,  48  K.  Y.,  613,  it  is  said :  "  Since  the  decision  of  the  case  of  McNeil 
V,  Tenth  National  Bank,  46  N.  Y.,  325,  certificates  of  stock,  with  blank  assign- 
ments and  powers  of  attorney  attached,  must  be  nearly  as  negotiable  as  com- 
mercial paper."  The  common  practice  of  passing  the  title  to  stock  by  delivery 
of  the  certificate,  with  the  blank  assignment  and  power,  has  been  repeatedly 
proved  and  sanctioned  in  cases  which  have  come  before  the  courts  in  New 
York.  In  N.  Y.  &  N.  II.  E.  E.  Co.  v.  Schuyler,  34  N.  Y.,  41,  the  rights  of 
parties  claiming  under  such  instruments  w^ere  fully  recognized  by  the  court,  and 
such  mode  of  transfer  was  shown  to  be  the  common  practice  of  the  city  of 
New  York.  It  is  w^ell  settled  that  the  form  of  assignment  printed  on  the  back 
of  stock  certificates,  Avhen  signed  in  blank,  may  be  filled  up  by  a  subsequent 
purchaser  of  the  stock.  Kortright  v.  Commercial  Bank  of  Buffalo,  20  Wend., 
91,  and  22  Wend.,  348;  Bridgeport  Bank  v.  N.  Y.  &  N.  H.  E.  E.  Co.,  30  Conn., 
273. 

§  123.  The  signature  of  its  cashier  to  an  assignment  of  ceHiJicaie  of  stock  is- 
sued to  a  hank  will  bind  the  hank  as  a  warranty  of  title. 

The  certificate  in  this  case,  as  it  came  from  the  bank,  contained  on  the  same 
piece  of  paper,  and  on  the  back  of  the  certificate,  a  blank  assignment,  which 
was  all  that  Avas  necessary  to  transfer  the  title  of  the  stock  as  between  the  par- 
ties. The  defendant  must,  therefore,  be  held  to  have  intended  and  agreed  that 
whoever  should  present  the  certificate  so  issued  from  the  bank,  with  the  as- 
signment executed  in  blank,  should  be  entitled  to  fill  up  the  blanks  with  his 
own  name,  and  to  have  a  transfer  of  the  stock  made  to  himself  on  the  books  of 
the  company.  The  certificate  accompanied  with  the  transfer,  executed  in 
blank,  has  a  species  of  negotiability  of  a  peculiar  character,  but  one  well  recog- 
nized in  commercial  transactions  and  judicial  decisions,  and  absolutely  essential 
in  the  usage  and  necessities  of  modern  commerce  to  make  such  certificates 
available  in  commercial  transactions.  Even  when  such  blank  assignments,  or 
powers  of  attorney  to  transfer  stock,  are  under  seal,  the  blanks  may  be  filled 
up  according  to  the  agreement  of  the  parties  at  the  time.  Bridgeport  Bank  v. 
N.  Y.  &  N.  H.  E.  E  Co.,  30  Conn.,  274,  275;  Eedfield  on  Eailways,  sec.  35, 
and  cases  cited.  The  decisions  to  the  contrary  in  the  English  courts  have  not 
been  followed  in  this  country,  and  they  were  influenced  not  merely  by  a  rigid 
adherence  to  the  technical  rules  of  the  common  law  in  relation  to  instruments 
under  seal,  but  by  the  policy  of  the  stamp  system.  But  the  case  of  Walker 
V.  Bartlett,  36  Eng.  L.  &  Eq.  368,  and  later  English  decisions  recognize  the 
validity  of  blank  transfers  of  stock,  and  that  such  transfers  of  stock  impose 
upon  the  holder  of  them  the  obligation  to  pay  calls  upon  the  shares  while  they 
remain  his  property.    In  Kortright  v.  Buffalo  Commercial  Bank,  20  Wend.,  94, 
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speaking  of  the  filling  up  of  a  blank  transfer  of  stock  and  power  of  attorney,  Nel- 
son, C.  J.,  after  stating  that  this  is  in  strict  conformity  with  the  universal  usage 
of  dealers  in  the  negotiation  and  transfer  of  stocks  according  to  the  proof  in 
the  case,  goes  on  to  say :  "  Even  without  the  aid  of  this  usage,  there  could  be 
no  great  difficulty  in  upholding  the  assignment.  The  execution  in  blank  must 
have  been  for  the  express  purpose  of  enabling  the  holder,  whoever  he  might 
be,  to  fill  it  up.  If  intended  to  have  been  filled  up  in  the  name  of  the  first 
transferee,  there  would  have  been  no  necessity  for  its  execution  in  blank ;  Bar- 
ker might  have  completed  the  instrument."  The  right  to  fill  the  blank  in  a 
blank  transfer  of  stock  is  recognized  by  the  supreme  court  of  Massachusetts  in 
Sewall  V.  Boston  Water  Power  Co.,  4:  Allen,  277. 

Matthews  clearly  had  the  right,  having  advanced  the  sum  of  $25,000 
upon  the  supposed  security  of  this  blank  assignment  of  stock,  to  fill  up 
the  blank  with  his  own  name  and  with  the  place  of  his  residence,  and  what- 
ever was  necessary  to  make  the  instrument  complete  as  an  assignment  and 
transfer  to  him  of  the  shares  described  in  the  certificate.  The  case  finds 
that  the  cashier  signed  the  assignment  in  blank  for  the  purpose  and  'With  the 
intention  of  restoring  the  pledge  to  Coe.  But  even  if  he  went  further  and 
agreed  with  Coe  that  Coe  should  fill  the  blank  with  his  own  name,  such  private 
understanding  between  him  and  Coe  would  not  have  affected  the  rights  of 
third  parties  who  parted  with  their  property  in  good  faith  without  negligence, 
upon  the  faith  of  the  certificate  of  the  cashier  that  the  bank  undertook  to  as- 
sign, and  did  assign  to  whoever  might  be  the  lawful  holder  of  the  instrument, 
the  amount  of  stock  described  therein.  As  above  quoted  from  Nelson,  C.  J., 
"  If  intended  to  have  been  filled  up  in  the  name  of  the  first  transferee,  there 
would  have  been  no  necessity  for  its  execution  in  blank."  Frothingham 
"might  have  completed  the  instrument."  What  possible  explanation  can  bo 
^iven  of  the  course  of  the  cashier  in  giving  to  Coe  an  assignment  in  blank 
rather  than  a  transfer  to  Coe  himself,  other  than  to  enable  Coe  to  dispose  of 
the  certificate  so  that  the  holder  could  take  his  title  directly  from  the  bank, 
and  that  the  instrument  might  be  used  according  to  the  well-known  usage  of 
dealing  with  stock  certificates,  passing  from  one  purchaser  to  another  without 
the  inconveniences  and  delays  consequent  upon  manifold  transfers  on  the  rec- 
ords of  the  corporation?  If  the  bank  intended  to  limit  the  assignment  to  a 
particular  assignee,  or  to  a  less  number  of  shares  than  the  number  described  in 
the  certificate,  the  limitation  should  have  appeared  in  the  assignment.  The 
assignment  in  blank  purports  to  assign  what  is  described  in  the  certificate  to 
the  lawful  holder,  whoever  he  may  be,  who  may  fill  the  blank.  The  signature 
is  given  for  the  purpose  of  transferring  title;  and  whenever  the  blank  is  filled, 
a  contract  of  sale  is  established  between  the  party  who  has  signed  the  blank 
assignment  and  the  person  whose  name  is  rightfully  filled  in  as  assignee. 

It  is  contended  in  behalf  of  the  bank  that  the  transfer  in  blank  created  no 
liability  or  obligation  on  the  part  of  the  bank  to  Matthews,  because  the  circum- 
stances under  which  the  certificate  was  received  by  the  bank  and  surrendered 
to  Coe  indicate  clearly  that  the  act  of  the  cashier  in  signing  and  transferring 
the  certificate  to  Coe  was  performed  with  the  intention  of  restoring  the  pledge 
to  Coe  in  discharge  of  the  duty  of  the  bank  as  pledgee  after  the  purposes  of  the 
pledge  were  answered,  and  not  with  any  purpose  of  a  sale  of  the  certificate  or 
the  stock  supposed  to  be  represented  by  it.  But  there  is  nothing  in  the  case  to 
show  any  knowledge  on  the  part  of  Matthews  of  any  such  intention  on  the 
part  of  the  cashier.    The  certificate  purports  to  be  a  certificate  that  the  bank 
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held  the  shares  as  collateral,  but  does  not  show  that  they  were  collateral  for  a 
debt  of  Coe's  to  the  bank.     Such  a  certificate  of  stock  with  the  transfer  in 
blank  of  a  responsible  bank  might  in  the  ordinary  course  and  usage  of  dealing 
in  stocks  pass  through  the  hands  of  many  successive  purchasers.     The  posses- 
sion of  the  certificate  would  afford  no  indication  that  the  holder  of  it  was  the 
person  who  had  originally  transferred  it  to  the  bank  as  collateral.     If  Coe  had 
consented  to  a  sale  by  the  bank  of  the  collateral  to  pay  his  debt,  or  if  the  bank 
had  in  any  way  acquired  the  right  to  sell  it,  and  had  sold  it,  if  the  assignment 
had  been  in  blank,  the  purchaser  would  have  been  in  the  same  condition,  and 
Matthews,  in  dealing  with  such  a  purchaser,  would  have  received  no  better  evi- 
dence of  title  against  the  bank  than  he  received  from  Coe.    Had  the  bank  de- 
sired to  sell  this  stock,  and  placed  it  in  the  hands  of  a  broker  with  a  blank 
transfer  in  the  usual  course  of  business,  Matthews,  in  buying  from  the  broker, 
would  have  received  no  better  evidence  of  title  against  the  bank  than  in  the 
present  case.    The  mere  words  "  as  collateral "  in  the  instrument  do  not  tend 
to  put  the  purchaser  on  inquiry,  except  so  far  as  relates  to  the  authority  of  the 
bank  to  dispose  of  the  collateral  as  between  the  bank  and  its  debtor.     If  this 
inquiry  had  been  made,  it  would  only  have  resulted  in  the  information  that  the 
assignment  was  made  in  its  actual  form  by  the  joint  act  and  consent  of  the  debtor 
and  the  bank.     The  name  of  the  pledgor  was  not  stated  in  the  certificate,  as  is 
required  by  the  statute  of  Massachusetts  (Gen.  Stats,  of  Mass.,  chap.  68,  sec. 
13).     In  fact,  if  Matthews  had  gone  to  the  bank  to  make  inquiries,  he  could 
only  have  learned  that,  Coe  having  paid  his  debt  to  the  bank,  the  certificate 
had  been  surrendered  to  him  by  the  bank  with  a  transfer  in  blank.     There  would 
have  been  nothing  in  this  information  to  lead  him  to  doubt  the  genuineness  of 
a  certificate  to  which  the  bank  had  given  currency  by  its  signature,  and  on  the 
faith  of  which  he  would  have  learned  the  bank  had  loaned  $20,000,  which  had 
been  paid.    The  bank  or  the  cashier  did  not  then  doubt  the  genuineness  of  the 
instrument,  and  no  inquiry  at  the  bank  would  have  inspired  doubts  in  the 
mind  of  Matthews,  there  being  no  such  doubts  in  the  minds  of  the  officers  of 
the  bank.     Nor  is  it  perceived  how  the  bank  can  contend  with  any  show  of 
reason  that  Matthews  was  negligent  in  not  inquiring  at  the  office  of  the  railway 
corporation.     If  the  duty  of  making  such  an  inquiry  was  incumbent  on  any 
one,  it  was  surely  incumbent  on  the  bank  to  ascertain  the  genuineness  of  the 
instrument  before  they  gave  currency  to  it,  and  lulled  suspicion  and  doubt  by 
the  responsibility  of  their  own  signature.     The  answer  to  all  the  positions  taken 
by  the  defendant  as  to  notice  to  Matthews  from  the  words  "as  collateral"  in 
the  instrument,  is  that  there  is  nothing  to  connect  Coe  with  those  words.    There 
is  nothing  on  the  face  of  the  papers,  and  there  was  nothing  in  the  fact  of  the 
possession  of  the  instrument  by  Coe,  to  show  that  he  was  the  person  for  whose 
debt  the  stock  was  held  as  collateral.     Had  not  Matthews  a  right  to  suppose, 
upon  receiving  this  certificate  authenticated  by  the  signature  of  the  bank,  that 
they  had  obtained  the  certificate  themselves  from  the  railroad  company  in  the 
usual  way,  thus  preventing  the  possibility  of  fraud  or  forgery  before  receiving 
as  collateral  for  a  loan  and  before  authenticating  it  with  their  signature?    It  is 
diflBicult  to  see  in  what  respect  Matthews  was  negligent. 

The  defendant,  on  the  other  hand,  negligently  placed  confidence  in  Coe  to 
obtain  a  transfer  from  the  railroad  company  of  the  two  hundred  shares  on 
which  they  loaned  the  sum  of  $22,000,  instead  of  taking  their  certificate  directly 
from  the  company.  But  the  negligent  act  which  especially  imposes  upon  them 
a  liability  in  this  case  is  that  they  delivered  the  forged  instrument  to  Coe,  au- 
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thenticated  by  their  signature  in  blank  to  a  transfer,  thus  giving  to  it  a  currency 
and  negotiability  which  it  would  not  have  possessed  had  they  made  the  transfer 
directly  to  Coe.  Thus  the  bank  put  it  in  the  power  of  Coe  to  commit  the  fraud 
on  Matthews  on  which  this  suit  is  founded.  In  McNiel??.  Tenth  National  Bank, 
the  language  of  the  opinion  is  precisely  applicable  to  a  case  like  the  present: 
"  Such,  then,  being  the  nature  and  effect  of  the  documents  with  which  the 
plaintiff  intrusted  his  brokers,  what  position  does  he  occupy  towards  persons 
who  in  reliance  upon  those  documents  have,  in  good  faith,  advanceil  money  to 
the  brokers  or  their  assigns  on  a  pledge  of  the  shares?  When  he  asserts  his 
title,  and  claims  as  against  them  that  ho  cannot  be  deprived  of  his  property 
without  his  consent,  cannot  he  be  truly  answered,  that  by  leaving  the  certifi- 
cate in  the  hands  of  his  brokers,  accompanied  by  an  instrument  bearing  his  own 
signature,  which  purported  to  be  executed  for  a  consideration,  and  to  convey 
the  title  away  from  him,  and  to  empower  the  bearer  of  it  irrevocably  to  dispose 
of  the  stock,  he  in  fact  *  substituted  his  trust  in  the  honesty  of  his  brokers  for 
the  control  which  the  law  gave  him  over  his  own  property,'  and  that  the  conse- 
quences of  a  betrayal  of  that  trust  should  fall  upon  him  who  reposed  it,  rather 
than  upon  innocent  strangers  from  whom  the  brokers  Avere  thereby  enabled  to 
obtain  their  money?"  If  the  bank  only  intended  to  revest  in  Coe  whatever  it 
acquired  from  him,  it  would  have  been  perfectly  easy  to  have  limited  the  trans- 
fer to  that  extent  only.  A  private  understanding  that  such  was  the  intention 
between  Coe  and  the  cashier  could  not  affect  the  rights  of  those  who,  if  misled, 
were  misled  by  the  acts  of  the  bank.  If  the  bank,  by  giving  Coe  the  transfer 
in  blank  with  its  signature,  exhibited  him  to  the  money-dealing  public  as  hav- 
ing the  competent  right  of  pledge  and  disposal,  with  all  the  usual  evidences  of 
such  right,  it  substituted  its  trust  in  the  honesty  of  Coe  for  the  control  which 
the  bank  should  have  exercised  itself  over  the  transfer  of  the  instrument,  and 
should  suffer  the  loss  consequent  upon  his  betrayal  of  the  trust,  rather  than  to 
suffer  it  to  fall  upon  an  innocent  stranger. 

If  the  conditions  upon  which  the  apparent  right  of  control  which  the  bank 
conferred  upon  Coe  were  not  expressed  on  the  face  of  the  instrument,  but 
remained  in  confidence  between  the  bank  and  Coe,  the  case  is  not  distinguish- 
able in  principle  from  that  of  an  agent  who  receives  secret  instructions  quali- 
fying or  restricting  an  apparently  absolute  power.  Jarvis  v.  Rogers,  15  Mass., 
389;  Pickering  v.  Busk,  15  East,  38;  Fatman  v.  Lobach,  1  Duer,  35i;  K  Y,  & 
K  H.  R.  R.  Co.  V.  Schuyler,  34  N.  Y.,  31. 

§  124:*  Two  innocent  parties  —  t/ie  most  negligent  must  suffer. 

One  of  two  innocent  parties  must  suffer  in  this  case  by  the  fraud  of  Coe. 
Under  similar  circumstances,  courts  have  repeatedly  held  that  the  party  must 
suffer  who  has  exhibited  the  greater  degree  of  negligence.  The  leading  case  on 
the  indorsement  of  bills  of  lading,  Lickbarrow  v.  Mason,  2  T,  R.,  63,  is  an 
authority  on  this  point.  See,  also,  Lobdell  v.  Baker,  3  Met.,  469;  Polhill  v, 
Walter,  3  B.  &  Ad.,  114.  The  bank  is  precluded  from  setting  up  the  fact  of  the 
forgery  of  the  instrument,  because  it  would  be  a  wrong  on  its  own  part  and  an 
injury  to  others  whose  conduct  has  been  influenced  by  the  acts  and  omissions 
of  the  bank.  Swayne,  J.,  in  Merchants'  Bank  v.  State  Bank,  10  Wall.,  645, 
says,  "  Estoppel  in  pais  presupposes  an  error  or  a  fault,  and  implies  an  act  in 
itself  invalid.  The  rule  proceeds  upon  the  consideration  that  the  author  of  the 
misfortune  shall  not  himself  escape  the  consequences  and  cast  the  burden  upon 
another."  Clifford,  J.,  recognizes  this  principle  in  his  dissenting  opinion  in  that 
case:  "If  a  bank  may  be  held  liable  in  any  case  upon  a  certificate  of  their 
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tMishier  that  a  check  is  good  when  they  have  no  funds  of  the  drawer,  it  is  not 
because  the  cashier  is  authorized  to  make  such  certificate,  but  because  the  bank 
is  bound  by  his  representation,  notwithstanding  it  is  false  and  unauthorized." 
An  estoppel  is  a  salutary  rule  which  prevents  a  man  from  proving  that  to  be 
false  which  he  has  once  represented  to  be  true,  when  others  have  acted  on  the 
faith  of  his  representation. 

§  125,  Right  of  action  against  wrong-doers. 

The  fact  that  Matthews  has  also  a  right  of  action  against  Coe,  who  is  a  con- 
T^ict  and  a  bankrupt,  does  not  preclude  him  from  a  remedy  against  the  bank. 
Ourney  v.  Womersley,  4  E.  &  B.,  133.  Upon  the  facts  as  agreed  in  this  case, 
the  plaintiff  is  entitled  to  judgment,  and,  according  to  the  agreement  of  parties, 
the  case  is  to  be  referred  to  an  auditor  to  assess  the  damages. 

Jitdgment  a>ccordingly. 

§  1 26.  Cashier  cannot  bind  bis  bank  as  to  accommodation  i»aper.— The  cashier  of  a  bank 
has  no  authority  to  indorse  accommodation  paper,  not  passing  through  his  bank  in  its  usual 
line  of  business,  so  as  to  bind  the  bank.  The  indorsement,  to  be  binding  upon  the  bank,  must 
be  within  the  scope  of  his  duties  as  such  cashier.  Blair  v.  First  Natl  Bank  of  Mansfield,  2 
nip.,  117.     See  §95. 

§  127.  Duties  of  ra^hier. —  Where  the  bank  is  authorized  to  deal  in  bills  of  exchange,  the  ' 
-cashier  can  receive  and  negotiate  the  same.    This  he  has  a  right  to  do  virtute  officii.    La  Fay- 
ette Bank  v.  State  Bank  of  Illinois.*  4  McL.,  209.     See  §  94. 

§  128.  Ac'tM  of  cashier  in  nana!  course  of  baslnesa. — Where  a  note  is  indorsed  by  the 
cashier  of  a  bank  in  the  usual  course  of  his  business,  the  presumption  is  that  he  has  the  right 
-and  the  authority  to  make  such  indorsement,  in  the  absence  of  any  evidence  that  the  regula- 
tions of  the  bank  have  limited  or  abrogated  this  authority.  Lanning  v,  Lockett,  10  Fed.  B., 
453.     See  §§  94, 188. 

§  1 29.  An  outside  party,  dealing  with  the  cashier  of  a  bank  while  he  is  acting  in  the  regu- 
lar course  of  his  business,  and  without  notice  of  any  irregularity,  takes  a  good  title  to  com- 
mercial paper.     Blair  t;.  First  Nat'l  Qank  of  Mansfield,  2  Flip.,  117. 

§  1 80.  It  seems  that  cashiers  of  banks  are  held  out  to  the  public  as  having  authority  to  act 
according  to  the  general  usage,  practice  and  course  of  business  conducted  by  the  bank,  and 
their  acts,  within  the  scope  of  such  usage,  practice  aud  course  of  business  will,  in  general, 
bind  the  bank  in  favor  of  third  persons  possessing  no  other  knowledge.  Morse  v,  Massachu- 
^tts  National  Bank,  1  Holmes,  211.     See  §  188. 

§131.  The  cashier  of  a  bank  is,  virtute  officii,  generally  intrusted  with  the  notes,  securities 
and  other  funds  of  the  bank,  as  its  general  agent  in  the  negotiation,  management  and  disposal 
•of  the  same.  Prima  fade,  therefore,  he  must  be  deemed  to  have  authority  to  transfer  and 
indorse  negotiable  Hccurities  held  by  the  bank  for  its  use  and  on  its  behalf.  No  special  author- 
ity for  this  purpose  need  be  proved.     Wild  v.  Bank  of  Passamaquoddy,  8  Mason,  506. 

§  1 32.  Acts  done  by  the  cashier  of  a  bank  in  the  ordinary  course  of  his  business  are  prima 
facie  evidence  of  authority.  The  cashier  is  the  executive  officer  through  whom  all  the  mon- 
eyed operations  of  the  bank  are  conducted.  Fleckner  v.  Bank,  8  Wheat.,  838.  See  the  case, 
'§§  20-27. 

§  1 33.  Limitation  on  power  of  cashier. —  It  seems  that  the  ordinary  duties  of  a  cashier 
•do  not  comprehend  the  making  of  a  contract  which  involves  the  payment  of  money  without 
the  express  authoritv  of  the  directors,  unless  it  be  such  as  relates  to  the  usual  and  customary 
transactions  of  the  bank.    Morse  v.  Massachusetts  National  Bank,  1  Holmes,  211. 

§  134.  Liability  of  cashier.— If  a  cashier,  upon  leaving  a  bank,  fail  to  pay  over  or  account 
for  any  moneys  of  the  bank  received  by  him  as  cashier,  he  is  presumed  to  have  wasted  the 
same,  and  his  sureties  upon  his  official  bond  are  liable.  A  cashier's  bond  covers  all  defaults  in 
duties  annexed  to  the  office  from  time  to  time  under  authority  of  the  charter  and  by-laws. 
*'  Well  and  truly  to  execute  the  duties  of  the  office"  includes  honesty,  reasonable  skill  and 
dUigence.     Minor  v.  Mechanics'  Bank,  1  Pet.,  46.     See  the  case,  g§  6-19. 

§  135.  Bond  of  cashier.— It  having  come  to  the  knowledge  of  the  Bank  of  the  United 
States  that  the  cashier  of  a  branch  bank  had  been  guilty  of  a  breach  of  trust,  the  board  of 
directors  suspended  him  by  resolution  on  tlie  27th  of  October,  and  ordered  that  its  property 
be  taken  from  him.  The  notice  of  this  action  was  sent  to  the  president  of  the  branch  bank, 
and  by  him  received  on  the  29th,  that  day  being  Sunday.  Held,  in  an  action  on  the  cashier's 
bond,  that  his  sureties  were  liable  for  his  defalcations  occurring  between  the  27th  and  the  29th, 
.and  the  fact  that  the  notice  was  received  on  Sunday  and  was  not  communicated  by  the  pres- 
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ident  to  the  cashier  till  the  following  day  did  not  relieve  the  sureties  from  their  obligation  to 
make  good  the  defalcations  of  the  cashier  on  Sunday.  Bank  of  United  States  v.  Magili,  1 
Paine,  6:55;  affirmed,  M'Gill  v.  Bank  of  the  United  States,  12  Wheat.,  518. 

§  1 86.  To  give  the  bond  of  a  cashier  validity,  it  is  not  necessary  that  it  should  be  accepted 
by  formal  action  of  the  board  of  directors  -,  but  it  is  sufficient  that  the  person  appointed 
acted  notoriously  as  cashier,  and  with  the  assent  of  the  directors,  and  that  the  giving  of  the 
bond  was  required  before  he  could  enter  upon  the  duties  of  the  office,  and  the  bond  was^ 
found  among  the  pai>ers of  the  bank.    Bank  of  the  United  States  v,  Dandridge,  12  Wheat.,  66. 

8  IB7.  The  sureties  on  the  official  bond  of  a  cashier,  who  was  to  be  elected  annually,  are 
not  liable  for  the  defalcation  of  the  cashier  occurring  one  or  two  months  after  his  first  term 
of  one  year  had  expired,  though  he  was  re-elected,  but  gave  no  new  bond.  Harris  t;.  Babbitt^ 
4  Dill.,  188. 

g  1 38.  Cashier  inay  indorse  and  transfer  a  note  belonging  ta  the  bank.—  A  cashier  may 
•  indorse  a  note  of  the  bank  and  transfer  it,  and  the  transferee,  if  he  has  no  notice  of  any  want 
of  authority  in  the  cashier,  takes  a  good  title.  The  powers  of  a  cashier  are  very  Urge.  He 
is  the  general  agent  for  the  bank  in  all  its  banking  transactions.  Whether  he  have  specific 
authority  to  do  certain  things  or  not,  if  within  the  scope  of  his  general  duties,  the  outside 
world  have  a  right  to  presume  the  authority,  and  his  acts  bind  the  bank.  Blair  v.  First  Nat'I 
Bank  of  Mansfield,  2  FUp.,  114.    See  §§  97,  128,  180. 

g  1  a9.  and  the  purchaser  ne«-d  not  look  i  o  the  disposition  of  the  pnrrhase  money.—  If  & 

note  belonging  to  a  bank  is  indorsed  by  the  cashier  and  sent  to  another  bank  for  discount,  and 
is  there  discounted,  and  the  proceeds  are  returned  to  the  cashier,  it  is  immaterial,  so  far  aa 
the  rights  of  tiie  discounting  bank  are  concerned,  what  was  done  with  the  money.    Ibid, 

^  1 40.  Notice  to  the  cashier  of  a  private  banking  association  is  notice  to  the  association. 
Duncan  v.  Jaudon,  15  Wall.,  177. 

§  141.  Overdraft. —  If  the  cashier  allow  a  customer  to  overdraw,  he  does  so  at  his  i)eriL 
Minor  t?.  Mechanics*  Bank,  1  Pet.,  46.    See  the  case,  g§  6-19. 

§  1 42.  Ceitified  check. — It  seems  that  the  certificate  of  a  cashier  that  a  check  is  **  good,*'  ia 
a  representation  of  a  present  existing  fact  within  his  knowledge  as  cashier;  and  if  that  cer- 
tificate is  made  by  him  in  the  ordinary  scope  of  his  business  as  cashier,  it  will  bind  the 
bank  in  favor  of  innocent  third  parties,  upon  the  principle  of  estoppel  in  paU,  even  if  the  cer- 
tificate be  not  true,  and  the  drawer  of  the  check  has  no  funds  on  deposit  in  the  bank.  Morse 
V,  Massachusetts  National  Batik,  1  Holmes.  211.    See  OHECKi,  infra;  also  Bills  and  Notes. 

§  143.  Cashier  and  teller'i*  bonil.— The  neglect  of  the  cashier  of  a  bank  to  settle  daily  the 
accounts  of  the  teller,  as  required  by  the  by-laws  of  the  bank,  does  not  discharge  the  sureties 
on  the  tellers  bond.     Union  Bank  of  Georgetown  v.  Forrest,  8  Cr.  C.  C,  227.    See  ^321. 

§144.  Note  to  order  of  cashier. —  Where  a  note  is  given  pavable  to  **  H.,  cashier J*^  it  may 
be  shown  that  in  taking  the  note  H.  was  acting  for  the  bank,  and  the  legal  effect  of  the- 
.  note  is  tlie  same  as  if  the  particular  bank  of  which  H.  was  cashier  was  written  in  the  note. 
Bank  of  Newbury  r.  Baldwin,  1  Cliff.,  5a0;  Blair  v.  First  Nat'I  Bank,  2  Flip.,  114. 

g  145.  A  bank  cannot  maintain  an  action  on  a  note  made  '*  payable  to  J.,  cashier,  or 
order,"  without  indorsement  to  it.  or  anything  in  the  note  to  show  tliat  the  bank  has  any 
interest  therein.     Bank  of  United  States  v.  Lyman,  1  Blatch..  808. 

§  146.  An  indorsement  to  "  W.,  cashier  of  the  office  of  the  Bank  of  the  United  States,  in 
B.,**  is  an  indorsement  to  the  bank,  and  may  be  so  declared  on.  Bank  of  United  States  t\ 
Davis,  4Cr.  C.  C.,538. 

§  147.  Cashier  is  agent  of  directors.— It  seems  that  where  the  cashier  of  a  bank  has  dis- 
posed of  the  assets,  it  will  be  presumed  that  he  has  douc;  so  as  the  agent  of  the  board  of 
directors,  and  that  he  holds  the  procee<ls  as  the  agent  of  the  bank,  and  not  as  the  agent  of 
the  several  stockholders,  and  that  he  is  not  chargeable  in  such  a  case,  at  the  suit  of  the  differ- 
ent stockholders,  with  the  distributive  shares  of  each.     Brown  v,  Adams,  5  Biss.,  182. 

§  148.  Suit  by  cashier. — The  cashier  of  an  unincorporated  hanking  partnership,  to  whose 
individual  name  a  check  was  drawn,  can  maintain  a  suit  thereon  in  his  own  name.  O'Brien 
.17.  Smith,  1  Black,  100.    See  §§  286,  293,  809. 

V.  Banker  and  Depositor. 

Summary—  How  contracts  with  customers  are  construed,  §  149. —  Relation  betioeenbanker  and 
depositor,  §  150. —  Bank  acts  as  agent  or  trustee,  when,  §  151. 

§  149.  Contracts  between  bankers  and  their  customers  are  required  to  be  performed  and 
are  construed  in  the  same  way  as  contracts  between  other  parties.  If  the  banker  agree  to 
pay  in  a  particular  kind  of  coin,  he  must  do  so ;  if  the  deposit  be  general,  he  may  pay  in  any 
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money  that  is  a  legal  tender.  The  rule  is  that  on  a  deposit  of  money  with  a  bank  the  title 
thereto  passes  to  the  bank ;  evidence  of  a  custom  or  usage  to  control  such  rule  of  law  is  not 
admissible.    Thompson  v,  Riggs,  §S  153-158. 

§  1 50.  The  relation  of  a  bank  with  its  depositors  is  that  of  an  ordinary  debtor.  Money  de« 
posited  by  one  of  its  customers  in  the  ordinary  way  ceases  to  be  the  money  of  the  customer, 
and  becomes  the  money  of  the  bank.  The  only  obligation  resting  upon  the  bank  is  to  refund 
an  equivalent  sum.     In  re  Bank  of  Madison,  g§  157-161. 

§  151.  The  general  relation  of  a  bank  and  a  depositor  is  that  of  debtor  and  creditor.  But 
where  a  bank  kept  the  money  of  a  city  on  deposit,  subject  to  be  drawn  out  on  check,  and  a 
sum  was  transmitted  to  another  bank  to  pay  bonds  of  the  city,  the  transfer  being  made  by 
a  check  drawn  by  the  city  treasurer  on  the  home  bank,  it  was  held  that  the  bank  acted  as 
agent  or  trustee  of  the  city,  and  that  the  city  was  the  owner  of  the  sum  transmitted  as 
against  the  receiver  of  the  home  bank.    City  of  St.  Louis  v,  Johnson,  §§  162,  163. 

LNOTBS.—  See  §§  ie4r-181.] 

THOMPSON  V.  RIGOa 
(5  Wallace,  668-680.    1866.) 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Substance  of  the  declaration  was  that  the  defendants 
were  bankers,  exercising  the  trade  and  business  of  banking,  and  that  the  plaint- 
iflfs  were  their  customers,  and  as  such  were  in  the  habit  of  making  their  depos- 
its at  their  bank;  and  that  the  defendants,  as  such  bankers,  were  accustomed 
to  receive  as  deposits  gold  and  silver  coin,  and  other  money  currency,  of  their 
customers,  to  be  paid  and  returned  in  kind,  agreeably  to  the  custom  of  their 
bank  and  ail  other  banks  in  the  cit}'  of  Washington;  and  that  the  plaintiffs,  on 
the  28th  day  of  February,  1864,  having  a  balance  due  them  at  the  bank  of  the 
defendants  of  $5,761,  as  deposits  previously  made  there  in  gold  and  silver  coin, 
demanded  payment  and  return  of  the  same,  and  that  the  defendants  then  and 
there  refused  to  make  such  payment  and  return  as  they  had  promised  to  do. 
Defendants  pleaded  the  general  issue  and  that  they,  at  a  certain  time  prior  to 
the  suit,  tendered  and  offered  to  pay  to  the  plaintiffs  the  sum  of  money  in  their 
declaration  mentioned  in  treasury  notes,  made  a  legal  tender  in  payment  of 
debts,  and  that,  from  that  time,  they  have  been,  and  still  are,  ready  to  pay 
the  same,  and  now  bring  the  same  into  court. 

1.  Parties  went  to  trial  at  a  special  term  of  the  court,  and  the  verdict  and 
judgment  were  for  the  defendants.  Objection  was  duly  taken  by  the  plaintiffs 
to  one  of  the  rulings  of  the  court  in  excluding  certain  testimony  offered  by 
them  to  show  the  usage  and  mode  of  dealing  of  other  banks,  and  the  bill 
of  exceptions  to  the  ruling  was  regularly  drawn  out  and  duly  signed  and 
sealed.  Prayers  for  instructions  to  the  jury  were  duly  presented  by  the 
plaintiffs  and  they  were  refused  by  the  court,  and  other  and  different  instruc- 
tions were  given  in  their  place,  but  no  bill  of  exceptions  in  that  behalf  was 
tendered  by  the  plaintiffs  or  signed  or  sealed  by  the  court.  Statement  in  the 
minutes  is  that  the  plaintiffs  excepted  in  law  as  well  to  the  refusal  of  the  court 
to  instruct  the  jury  as  requested  as  to  the  instructions  given,  and  that  the  ex- 
ceptions and  the  evidence  are  hereby  made  record.  Plaintiffs  also  made  a  mo- 
tion for  new  trial,  assigning  two  causes:.  (1)  Because  the  court  refused  to 
instruct  the  jury  as  prayed  by  the  plaintiffs.  (2)  Because  the  court  instructed 
the  jury  as  prayed  by  the  defendants.  Order  of  the  court  was  that  the  mo- 
tion should  be  heard  before  the  court  at  general  term.  Both  parties  were  heard 
before  the  full  bench,  and  the  court  affirmed  the  judgment  as  rendered  at  the 
special  term.     Writ  of  error  to  this  court  was  sued  out  by  the  plaintiffs. 

2.  Principal  questions  discussed  at  the  bar  are  presented,  if  at  all,  in  the 
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prayers  for  instructions  which  were  refused,  and  in  the  instructions  which  were 
given  to  the  jury.  Defendants  contend  that  neither  the  prayers  for  instruc- 
tions nor  the  instructions  given  are  before  the  court,  as  they  are  not  exhibited 
in  any  bill  of  exceptions  signed  and  sealed  by  the  justice  who  presided  at  the 
trial. 

§  152.  The  ruLinys  of  the  court  on  evidence  or  on  the  instricctions  Tnvst  he 
saved  by  bill  of  exceptions. 

Settled  practice  in  this  court  is  that  neither  the  rulings  of  the  court  in  ad- 
mitting or  rejecting  evidence,  or  in  giving  or  refusing  instructions,  can  be 
brought  here  for  revision  in  any  other  mode  than  by  a  regular  bill  of  excep- 
tions. Final  judgments  in  a  circuit  court  may  be  re-examined  in  this  court  and 
reversed  or  affirmed  upon  a  writ  of  error,  founded  upon  an  agreed  statement  of 
facts,  a  special  verdict,  a  demurrer  to  a  material  pleading,  or  a  demurrer  to 
evidence,  as  well  as  by  a  bill  of  exceptions;  but  none  of  the  other  modes  will 
enable  the  appellate  court  to  revise  the  rulings  of  the  court  in  refusing  to  in- 
struct the  jury  as  requested,  or  the  instructions  as  given,  or  the  rulings  of  the 
court  in  admitting  or  rejecting  evidence.  Such  rulings  rest  in  parol  and  caa 
only  be  incorporated  into  the  record  by  a  bill  of  exceptions,  and  of  course  can- 
not be  re-examined  in  any  other  way.  Suydara  v,  Williamson,  20  How.,  432. 
None  of  the  other  modes  suggested,  say  the  court,  in  the  case  of  Pomeroy's 
Lessee  v.  Bank  of  Indiana,  1  Wall.,  602,  enable  the  complaining  party  to  review 
or  re-examine  the  rulings  of  the  court,  except  that  of  the  bill  of  exceptions,  and 
we  reaffirm  that  rule.  Bulkeley  v,  Butler,  2  Barn.  &  Cress.,  431:;  Seward  v. 
Jackson,  8  Cow,,  406;  2  Tidd's  Prac,  896;  4  Chitt.  Gen.  Prac,  7;  2  Insti- 
tutes, 427;  Dougherty- i?.  Campbell,  1  Blackf.  (Ind.),  39;  Cole  i?.  Driskell,  id., 
16;  Strother  v.  Hutchinson,  4  Bing.  N.  C,  89.  Instructions  requested  or 
given  rest  in  parol  and  do  not,  in  the  practice  of  this  court,  or  in  any  other 
court  where  the  common  law  prevails,  become  a  part  of  the  record,  unless  made 
so  by  a  regular  bill  of  exceptions,  sealed  by  the  judge  who  presided  at  the 
trial ;  and  it  is  the  well-settled  practice  in  this  court  that  an  entry  of  the  ruling 
in  the  minutes  cannot  be  of  any  beneSt  to  the  party  unless  he  seasonably 
reduces  the  same  to  form  and  causes  it  to  be  sealed  by  the  judge.  Pomeroy's 
Lessee  v.  Bank  of  Indiana,  1  Wall.,  698. 

§  1 53.  The  eighth  eectimi  of  the  act  of  1863 ^  to  reorganize  the  courts  of  the  Dis^ 
trict  of  Columbia^  does  not  refer  to  appeals  or  writs  of  error  to  or  from  this 
court. 

Views  of  the  plaintiffs  are  that  the  bill  of  exceptions  is  not  necessary  in 
cases  removed  here  from  the  supreme  court  of  this  District.  Keference  is 
made  to  the  eighth  section  of  the  act  to  organize  the  courts  in  this  District,  as 
furnishing  support  to  the  proposition,  but  it  is  quite  evident  that  the  section 
referred  to  relates  exclusively  to  the  practice  in  the  subordinate  court,  and  not 
to  the  proceedings  for  the  removal  of  the  cause  into  this  court  for  examination 
and  revision.  Exceptions  taken  in  the  trial  at  the  special  term,  before  a  single 
justice,  as  there  provided,  may  be  reduced  to  writing  at  the  time,  or  may  be 
entered  in  the  minutes  of  the  justice  and  settled  afterwards  in  such  manner  as 
the  rules  of  the  court  provide.  Such  exceptions  must  be  "stated  in  writing  in 
a  case  or  bill  of  exceptions,  with  so  much  of  the  evidence  as  may  be  material 
to  the  questions  to  be  raised;  but  the  case  or  bill  of  exceptions  need  not  be 
signed  or  sealed."  12  Stat,  at  Large,  764.  Motion  for  new  trial  may  also  be 
entertained  by  the  justice  who  tries  the  cause,  at  the  same  terra,  in  the  manner 
therein  described.     When  such  motion,  however,  is  made  upon  the  minutes,  an 
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appeal  to  the  general  terra  may  be  taken  from  the  decision,  in  which  case  a  bill 
of  exceptions  or  case  shall  be  settled  in  the  usual  manner.  Our  only  purpose 
in  referring  to  that  section  is  to  show  that  no  part  of  it  has  anything  to  do 
with  the  question  before  the  court.  No  one  of  the  clauses  mentioneil  makes 
any  provision  whatever  for  a  writ  of  error  or  appeal  to  this  court.  Regulations 
upon  that  subject  are  made  by  the  eleventh  section  of  the  same  act,  which  pro- 
vides that  any  final  judgment,  order  or  decree  of  the  court  may  be  re-examined, 
and  reversed  or  affirmed,  in  the  supreme  court  of  the  United  States  upon  writ* 
of  error  or  appeal  in  the  same  cases  and  in  like  manner  as  is  now  provided  by 
law  in  reference  to  the  final  judgments,  orders  or  decrees  of  the  circuit  court  of 
the  United  States  for  this  District.  Writs  of  error  and  appeals  were  required 
to  be  prosecuted  under  that  law  in  the  same  manner  and  under  the  same  regu- 
lations as  in  the  case  of  writs  of  error  or  appeals  from  judgments  and  decrees 
rendered  in  the  circuit  court  of  the  United  States.  2  Stat,  at  Large,  106 ;  United 
States  V.  Hooe  et  al.^  1  Cranch,  318.  Conclusion  is  that  the  regulations  respecting 
the  removal  of  cases  from  the  supreme  court  of  this  District  on  writs  of  error  or 
appeal  are  the  same  as  from  the  circuit  courts  of  the  United  States,  and  of  course 
the  questions  presented  in  the  prayers  for  instruction  and  in  the  instructions 
given  to  the  jury  in  this  case  are  not  before  the  court,  as  neither  the  prayers 
for  instruction  nor  the  instructions  given  are  any  part  of  the  record. 

3.  Remaining  question  arises  under  the  exception  to  the  ruling  of  the  court 
in  excluding  the  testimony  offered  by  the  plaintiffs  to  show  the  usage  and  mode 
of  dealing  of  other  bankers  in  this  city.  The  teller  of  the  defendants  called  by 
the  plaintiffs  testified  that  the  defendants,  prior  to  the  suspension  of  specie  pay« 
ments  in  April,  1861,  paid  all  checks  drawn  upon  the  bank  by  their  customers 
in  gold  or  its  equivalent,  except  when  the  deposit  had  been  made  in  depreciated 
paper;  that  after  that  time  they  uniformly  made  a  difference  with  their  custom- 
ers in  receiving  and  paying  their  deposits  between  coin,  or  specie  and  paper 
money,  and  that  in  all  cases  where  the  deposit  had  been  made  in  coin,  if  re* 
quested,  they  paid  the  checks  in  coin ;  that  after  the  suspension  of  the  banks 
the  defendants  refused  to  receive  currency  as  the  equivalent  of  specie;  that 
currency  continued  to  be  received  and  credited  to  customers  as  before,  but  v/ent 
into  the  general  funds  of  the  bank,  and  the  same  money  was  never  returned  to 
the  customer,  and  it  was  not  received  on  special  deposit;  that  the  plaintiffs  had 
never  made  any  special  deposits  with  the  defendants;  that  the  books  of  the 
bank  and  the  pass-books  were  kept  as  before  the  suspension,  except  that  the 
different  deposits  were  designated  as  coin,  cash,  checks  or  treasury  notes. 

4.  Testimony  of  the  teller  of  the  bank  is  express  to  the  point  that  the  plaintiffs 
never  made  any  special  deposit  with  the  defendants,  and  there  is  no  testimony 
in  the  case  to  support  any  such  theory.  On  the  contrary,  it  is  clear  that  they 
made  their  deposits  for  their  own  convenience  and  were  credited  for  the  amount 
in  the  usual  way  on  the  books  of  the  bank. 

§  154.  Contracts  between  bankers  and  their  cuatoiners  are  to  beperforined  and 
are  construed  in  the  same  way  as  contracts  between  other  parties.  Hide  as  to 
deposits. 

Clear  inference  from  the  whole  testimony  is  that  the  deposits  of  the  defend- 
ants were  made  without  condition  or  special  agreement  of  any  kind,  and  in 
sncb  cases  the  law  is  well  settled  that  the  depositor  parts  with  the  title  to  his 
money  and  loans  it  to  the  bank.  Marine  Bank  v,  Fulton  Bank,  2  Wall.,  256. 
Deposits  may  be  made  under  circumstances  where  the  legal  conclusion  would 
be  that  the  title  to  the  thing  deposited  remained  with  the  depositor,  and  in 
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that  case  the  bank  would  became  the  bailee  of  the  depositor,  and  the  latter 
might  rightfully  demand  the  identical  money  deposited  as  his  property.  Con- 
tracts between  a  banker  and  his  customers  are  doubtless  required  to  be  per- 
formed, and  must  be  construed  in  the  same  way  as  contracts  between  other 
parties.  When  the  banker  specially  agrees  to  pay  in  bullion  or  in  coin  he  must 
do  so  or  answer  in  damages  for  its  value,  and  so  if  one  agrees  to  pa}^  in  depre- 
ciated paper,  the  tender  of  that  paper  is  a  good  tender,  and  in  default  of  pay- 
ment the  promisee  can  recover  only  its  market  and  not  its  nominal  value. 
Eobinson  v.  Noble,  8  Pet.,  198;  McCormick  v.  Trotter,  10  Serg.  &  R.,  96.  But 
where  the  deposit  is  general,  and  there  is  no  special  agreement  proved,  the  title 
of  the  money  deposited,  whatever  it  may  be,  passes  to  the  bank,  and  the  trans- 
action is  unaffected  by  the  character  of  the  money  in  which  the  deposit  was 
made,  and  the  bank  becomes  liable  for  the  amount  as  a  debt,  which  can  only 
be  discharged  by  such  money  as  is  by  law  a  legal  tender.  Bank  of  Kentucky 
V.  Wister,  2  Pet.,  325.  Moneys  deposited  with  the  bank  in  this  case  were  en- 
tered in  a  pass-book  in  figures,  expressing  the  amount  m  dollars  and  cents,  and 
it  appears  that  the  character  of  the  money  deposited  is  marked  against  each 
sum  as  coin,  cash,  check,  or  treasury  notes,  as  the  fact  was  in  each  particular 
instance.  Such  marks,  however,  are  wholly  insufficient  to  overcome  the  testi- 
mony of  the  teller,  who  was  introduced  by  the  plaintiffs,  and  who  was  the  only 
witness  examined  upon  the  subject.  Proof  that  those  words  were  written 
against  the  several  deposits  for  any  such  purpose  as  is  supposed  by  the  plaint- 
iffs is  entirely  wanting;  and  in  the  absence  of  such  proof  it  is  much  more 
reasonable  to  infer  that  they  were  put  there  as  matter  of  convenience  to  the 
depositor,  or  to  assist  the  memory  as  to  the  amount  of  the  respective  credits,  in 
case  of  misrecoUection  or  dispute. 

§  1 65,  Usage  cannot  control  a  rule  of  law  or  the  intention  cf  the  parties. 
No  evidence  of  general  usage  or  custom,  in  the  ordinary  sense  of  those  terms, 
was  offered  by  the  plaintiffs  or  appears  in  the  record.  Customary  rights  and 
incidents  universally  attaching  to  the  subject  matter  of  the  contract  in  the 
place  where  it  was  made  are  impliedly  annexed  to  the  language  i^nd  terms  of 
the  contract,  unless  the  custom  is  particularly  and  expressly  excluded.  But 
evidence  of  usage  is  not  admitted  to  contradict  or  vary  express  stipulations 
restricting  or  enlarging  the  exercise  and  enjoyment  of  the  customary  right. 
Omissions  may  be  supplied,  in  some  cases,  by  the  introduction  of  such  proof, 
but  it  cannot  prevail  over  or  nullify  the  express  provisions  and  stipulations  of 
the  contract.  So  where  there  is  no  contract  usage  will  not  make  one,  as  it  can 
only  be  admitted  either  to  interpret  the  meaning  of  the  language  employed  by 
the  parties  in  the  absence  of  express  stipulations,  or  where  the  meaning  is 
equivocal  or  obscure.  Bliven  v.  New  England  Screw  Co.,  23  How.,  431;  Addi- 
son on  Contracts,  853;  Greenl.  Ev.,  §  292.  Judge  Story  expressed  himself 
strongly  agdinst  local  usages  or  customs  in  particular  trades  or  kinds  of  busi- 
ness, set  up  to  controvert  or  annul  the  general  liabilities  of  parties  under  the 
common  law  as  well  as  under  the  commercial  law,  and  remarked  that  there 
was  great  danger  in  admitting  evidence  of  such  loose  and  inconclusive  usages 
and  customs,  often  unknown  to  parties,  and  always  liable  to  great  misunder- 
standino:  and  misinterpretations,  and  allow  it  to  outweigh  the  well-known  and 
well-settled  principles  of  law.  Schooner  Reeside,  2  Sumn.,  569.  Usage  con- 
trary to  law,  or  inconsistent  with  the  contract,  is  never  admitted  to  control  the 
general  rules  of  law  or  the  real  intent  and  meaning  of  the  parties.  Dykers  v, 
Allen,  7  Hill,  499;  Woodruff  v.  Merchants'  Bank,  25  Wend.,  674.     Evidence  of 
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local  usage  to  sell  commercial  paper,  pledgad  as  a  security  for  a  loan,  at  private 
sale,  after  demand  of  payment,  and  notice  that  such  sale  would  be  made  in  case 
of  default,  was  held  to  be  inadmissible  in  the  court  of  appeals  in  the  state  of 
New  York,  all  the  judges  concurring.  Wheeler  v.  Newbold,  16  N".  Y.,  395. 
Evidence  of  the  usage  of  banks  to  regard  drafts  drawn  upon  them,  paj'^able  at 
:a  day  certain,  as  checks,  and  not  entitled  to  days  of  grace,  is  inadmissible  as 
evidence  to  control  the  rules  of  law  in  relation  to  such  paper,  Bowen  r. 
Newell,  4  Seld.,  194. 

§  156.  The  title  to  money  deposited  in  hank  passes  to  the  hank;  ^his  rule  ca/nr 
not  he  controlled  hy  ttsage. 

General  rule  of  law  is,  that  if  a  merchant^ deposits  money  with  a  bank,  the 
title  to  the  money  passes  to  the  bank,  and  the  latter  becomes  the  debtoV  of  the 
merchant  to  that  amount;  and  it  is  not  perceived  that  the  evidence  oflfered,  if 
it  had  been  admitted,  could  have  had  any  other  effect  than  to  control  that  gen- 
eral rule  of  law,  as  it  is  not  pretended  that  the  evidence  showed  a  special  de- 
posit or  any  special  contract.  Viewed  in  any  light  consistent  with  the  other 
evidence  in  the  record,  the  testimony  was  either  entirely  immaterial  or  inad- 
missible, as  tending  to  control  the  well-settled  rules  of  law. 

Judgment  affirmed^  with  costs. 

IN  RE  MADISON  BANK. 
(Circuit  Ck)urt  for  Wisconsin:  5  Bissell,  515-533.    1874) 

Statement  of  Facts. —  The  Madison  Manufacturing  Company,  on  August 
18,  1873,  deposited  a  note  of  $500  with  the  Madison  Bank  for  collection.  The 
company's  account  was  overdrawn  at  the  time  to  an  amount  exceeding  the 
amount  of  the  note.  The  note  was  paid  in  instalments  by  drafts  on  a  Chicago 
bank.  The  bank  refused  to  deliver  the  drafts,  fitnd  they  were  turned  over  to 
its  assignee  in  bankruptcy.  Deposits  were  made  from  time  to  time  after  the 
6tbi  of  September,  and  when  the  drafts  were  received  the  bank  owed  the  com- 
pany, exclusive  of  the  credit  on  the  note*  The  company  petitions  for  an  order 
on  the  assignee  to  pay  over  $517.40. 

Opinion  by  Hopkins,  J. 

Notwithstanding  the  special  circumstances  shown  by  the  petitioner,  the  fact 
nevertheless  remains  that  the  note  was  credited  to  the  company  in  the  ordi- 
nary way,  and  subject  to  its  order,  like  any  other  deposit,  and  the  company 
hacf  the  benefit  of  it  in  the  payment  of  its  overdrawn  account  at  the  bank  from 
the  18th  of  August  to  the  6th  of  September.  The  note  and  the  avails  be- 
longed to  the  bank  during  that  period  at  least,  and  if  the  note  had  been  col- 
lected during  that  time  the  company  would  not  have  been  entitled  to  these 
<lrafts  or  the  avails  of  the  note.  That  being  so,  has  the  company,  by  making 
good  its  account  on  the  6th  of  September  in  the  ordinary  way  of  depositing, 
without  any  special  agreement  to  that  effect,  changed  its  relation  or  condition 
so  as  to  be  entitled  to  the  drafts  as  the  proceeds  of  the  note?  And  further, 
-does  this  case  fall  within  the  law  governing  or  relating  to  principal  and  agent 
so  as  to  authorize  the  company,  as  principal,  to  follow  the  proceeds  and  reclaim 
them  from  the  hands  of  the  assignee  in  this  manner? 

§  157.  Property  held  hy  an  agent  does  not  pass  to  his  assignee  in  hankruptcy. 

In  case  of  the  insolvency  or  bankruptcy  of  an  agent,  property  consigned  to 
him  to  sell,  and  notes  left  with  him  to  collect,  and  the  proceeds  of  such,  whether 
in  notes  or  money,  so  long  as  the  same  can  be  distinguished  from  the  mass  of 
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the  agent's  or  fa<5tor'8  property,  do  not  pass  to  the  assignees  in  bankruptcy,  and 
if  received  by  them  may  be  recovered  by  the  principal  at  law,  or,  in  other 
words,  the  right  of  the  principal  thereto  ceases  only  when  the  means  of  ascer-t 
tainment  or  identification  fail.  The  petitioner's  counsel  contended  for  the  ap- 
plication of  this  doctrine  to  this  case,  and  claimed  that  no  property  or  chosea 
in  action  held  by  the  bankrupt  in  a  fiduciary  capacity  passed  to  tiie  assignee^ 
citing,  in  support  thereof.  Price  v,  Ealston,  2  Dal.,  60;  Denston  v.  Perkms,  2 
Pick.,  86;  Taylor  v.  Plumer,  3  Maule  &  Selw.,  562;  3  Parsons  on  Contracts^ 
478  et  acq.;  Rodriguez  v.  Heflfernan,  5  Johns.  Ch.,  417.  As  to  the  correctness 
of  these  general  principles  there  can  be  no  question.  But  for  the  decision  of 
this  case  it  becomes  necessary  to  ascertain  the  nature  of  the  business  between 
bankers  and  their  customers,  and  'to  see  whether  such  business  comes  within 
these  principles;  if  not,  then  we  must  look  in  some  other  rule  for  its  deter- 
mination. 

§  158,  The  relation  of  a  hank  with  its  dealers  and  depositors  is  that  of  ar^ 
ordinary  debtor. 

In  deciding  this  case,  it  must  be  borne  in  mind  that  the  petitioner  was  a  cus- 
tomer of  this  bank,  and  that  the  relation  of  banker  and  customer  existed  be* 
tween  him  and  the  bank,  and  as  a  regular  dealer  with  the  bank  he  had  an  open 
and  running  account,  in  which  he  was  credited  with  all  sums  paid  into  the  bank, 
and  with  the  proceeds  of  all  notes  and  bills  discounted  or  collected,  and  was 
charged  with  all  checks  drawn  on  the  institution.  In  In  re  Franklin  Bank,  1 
Paige,  249,  254,  the  chancellor  says:  Whenever  money  is  specially  deposited  in 
a  bank  for  safe  keeping,  it  is  at  the  risk  of  the  depositor.  If  the  same  is 
stolen,  lost  or  destroyed  without  the  fault  of  the  bank  or  its  oflScers,  the  depos* 
itor  sustains  the  loss.  Not  so  with  a  general  depositor.  The  money,  checks  or 
bills  which  he  deposits  become  the  property  of  the  bank,  and  he  becomes  a 
creditor;  he  has  no  claims  upon  the  money  or  bills  deposited.  The  officers 
may  use  them  as  they  please,  and  he  is  to  all  intents  a  general  creditor  of  the 
bank,  and  the  bank  may  use  them  as  it  sees  fit,  and  there  is  an  implied  assent 
to  such  use  by  the  depositor.  According  to  that  doctrine,  the  relation  of  a 
bank  ^ith  its  dealers  and  depositors  is  that  of  an  ordinary  debtor,  and  must  be 
governed  by  the  law  relating  to  transactions  between  debtor  and  creditor.  In 
Smedes  v.  Bank  of  Utica,  20  Johns.,  372,  which  was  an  action  for  damages 
against  the  bank  for  omitting  to  duly  present  and  protest  a  note  left  with  it  for 
collection,  the  bank  set  up  a  want  of  consideration  for  its  undertaking  to  col- 
lect the  bill.  Woodsworth,  J.,  who  delivered  the  opinion  of  the  court,  page 
379,  says:  "It  will  be  conceded  that  had  this  been  an  undertaking  by  an  in- 
dividual to  demand  payment  and  give  notice,  it  would  be  a  nitduin pactum; 
^  .  .  but  the  case  of  banking  institutions  is  widely  different.  They  are  es- 
tablished to  aid  the  commerce  of  the  country,  by  giving  facilities  to  the 
monej^ed  corporations  of  the  community,  ...  to  enlarge  the  amount  of 
actual  capital.  .  .  .  The  operations  of  a  bank  principally  consist  in  loan- 
ing money  and  discounting  notes,  which  are  direct  and  immediate  sources  of 
profit.  Incident  to  the  business  of  a  bank  is  the  receiving  of  notes  from  their 
customers  for  collectipn;  when  paid,  the  money  is  placed  to  the  credit  of  the 
depositor,  and  remains  in  bank  until  called  for."  And  as  profits  might  arise- 
from  such  a  transaction  and  deposit,  it  was  held  a  sufficient  consideration  for 
the  defendant's  undertaking  to  collect  the  note.  I  cite  this  to  show  the  great 
dissimilarity  between  the  way  an  agent  transacts  the  business  of  his  principal, 
and  the  duties  and  obligations  assumed  by  an  agent  towards  his  principal,  and 
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the  way  a  btjnker  deals  with  his  customers  and  the  duties  of  such  banker,  in 
reference  to  the  money  collected  for  or  deposited  by  his  customers.  It  is  the 
duty  of  an  agent  to  pay  over  the  money  received  or  collected  by  him  to  his 
principaK  not  to  use  it  for  his  individual  benefit;  whereas  there  is  an  implied 
understanding  that  a  banker  may  use  and  loan  for  the  benefit  of  the  bank  the 
money  of  his  customers,  including  that  collected  for  them  as  we'll  as  that 
deposited. 

§  1 59.  Money  deposited  ly  a  ctistofner  cea^aea  to  he  his  money ^  and  the  bank  is- 
merely  required  to  refund  an  equivalent  sum  on  demand. 

That  case  shows,  further,  that  there  is  an  implied  understanding  that  the 
money  to  be  received  from  collections  is  to  go  on  deposit  in  the  bank,  and  in 
the  absence  of  proof  of  an  agreement  that  it  was  not  to  be  passed  to  the  ac- 
count of  the  dealer,  courts  should  give  to  such  understanding  the  force  of  & 
contract  that  it  was  to  be  deposited  in  the  ordinary  way,  and  to  be  dmwn  out 
by  checks  as  other  money.  Indeed  the  proof  here  is  that  the  proceeds  were  to 
be  deposited.  The  relation  between  bankers  and  their  customers  is  most  clearly 
laid  down  and  defined  in  the  case  of  Foley  v.  Hill,  2  House  of  Lords  Cases,  28, 
decided  in  July,  1848.  It  is  there  held  to  be  the  ordinary  relation  betweea 
debtor  and  creditor,  with  a  superadded  obligation  to  pay  the  customer's  checks 
on  demand,  and  it  is  there  further  held  that  it  does  not  bear  any  analogy  to  the 
relation  between  principal  and  agent  or  factor,  and  does  not  partake  of  a  fidu- 
ciary character.  It  is  there  said  that  *'  money,  when  paid  into  a  bank,  ceases- 
altogether  to  be  the  money  of  the  principal;  it  is  then  the  money  of  the  banker, 
who  is  bound  to  return  an  equivalent  by  paying  a  similar  sum  to  that  deposited 
with  him,  when  he  is  asked  for  it.  ...  He  is  guilty  of  no  breach  of  trust 
in  employing  it;  .  .  .  he  is  not  bound  to  keep  it  or  deal  with  it  employing 
it  as  the  property  of  his  principal ;  ...  he  is  simply  required  to  refund  aa 
equivalent  sum."  That  case  distinguishes  the  relation  of  bankers  and  their 
customers  from  that  of  principal  and  agent,  and  shows  that  the  obligations  in- 
curred by  a  banker,  in  the  ordinary  course  of  his  business  as  such,  with  his 
customers,  is  not  fiduciary  in  its  nature,  but,  on  the  contrary,  the  liability  is  that 
of  an  ordinary  debtor. 

§  160,  the  rule  applies  to  notes  deposited  for  collection. 

The  case  of  Smedes  v.  Bank  of  TJtica,  supra^  holds,  what  we  all  know  to  be 
the  fact,  that  the  collection  of  notes  is,  in  this  country  at  least,  a  part  of  the 
ordinary  business  of  a  banker.  Hence  it  follows  that  a  banker,  in  receiving  a 
note  for  collection  from  one  of  his  customers,  does  not  act  as  an  agent,  but  is 
presumed  to  have  undertaken  the  collection  for  the  profit  that  might  result  to 
it  from  the  deposit  and  use  of  the  money  as  a  banker.  So  that  when  a  banker 
collects  money  for  his  dealers  it  is  regarded  as  deposited  and  in  the  light  of  any 
other  deposit,  not  as  the  money  of  the  customer;  nor  is  the  customer  entitled 
to  it,  but  only  to  its  equivalent  as  any  other  deposit.  This,  it  seems  to  me,  is 
an  answer  to  the  claim  of  the  petitioner  in  this  case.  These  authorities  show 
that  the  principle  upon  which  the  counsel  rested  the  claim  upon  the  hearing  is 
not  applicable,  and  cannot  be  invoked  to  authorize  a  recovery  of  this  claim. 
But  as  hereinbefore  stated,  the  testimony  does  not  sustain  the  position  insisted 
upon,  to  wit,  that  the  note  was  taken  simply  for  collection.  I  think  the  trans- 
action in  its  legal  aspect  widely  different  from  such  a  case.  The  note  was,  in 
fact,  discounted,  and  the  proceeds  deposited  and  credited  to  the  petitioner,  and 
up  to  the  time  that  its  account  was  made  good  belonged  to  the  bank ;  and  I 
cannot  believe  that  the  making  good  of  the  account  afterwards  changed  the 
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relation  between  the  parties  in  contemplation  of  law.  To  grant  the  relief  asked 
would  be,  in  fact  and  in  legal  effect,  paying  the  subsequent  deposits  of  the  peti- 
tioner in  full.  To  do  this  under  so  thin  a  disguise  as  that  put  forth,  to  wit, 
that  the  petitioner  was  not  to  draw  from  the  funds  until  after  the  collection  of 
the  note,  when  at  the  time  the  account  wa9  overdrawn  to  an  amount  exceeding 
the  proceeds,  would  be  sacrificing  the  substance  to  preserve  the  sha:low.  One 
•of  the  cardinal  doctrines  of  a  court  of  equity  is  that  equality  is  justice,  and  in 
all  cases  in  bankruptcy,  whether  heard  in  this  court  sitting  in  bankrutcy,  or  a 
•court  of  equity,  a  creditor  who  claims  a  preference  must  show  a  clear  legal 
right  to  it.  Cases  of  extreme  hardship  cannot  but  exist  in  all  cases  of  bank 
failures.  H  In  such  failures  the  loss  generally  falls  U)x>n  those  least  able  to  bear 
it  —  upon  the  poorer  classes  and  laborers,  the  aged  and  dependent,  the  friendless 
and  unprotected,  whose  little  all  has  been  left  on  deposit  without  the  thought 
of  the  possibility  of  losing  it,  and  who  are  wholly  unprepared  for  such  an  event. 

§  161.  Bxhrden  of  proof  on  petitioner  to  prooe  that  he  is  entitled  to  a  pref^ 
^erence. 

And  it  is  not  exacting  too  much  to  require  that  a  party  dealing  with  the 
insolvent  bank  in  the  ordinary  way,  as  the  case  shows  the  petitioner  was,  should 
make  out  a  very  clear  case  before  a  court  should  sustain  a  preference  in  favor 
of  such  parties  over  the  other  creditors.  The  petitioner,  in  order  to  avoid  the 
effect  of  the  overdraft,  proved  by  Mr.  Hudson,  the  superintendent,  that  he  had, 
standing  in  his  individual  name  and  as  his  own  money,  more  than  enough  to 
balance  the  deficiency  in  the  company's  account,  and  that  he  had  previously 
told  the  bank  officers  that  his  account  should  stand  as  a  guaranty  for  any 
-amount  due  from  the  company.  This'I  have  disregarded  altogether,  for  the 
reason  that,  if  he  had  so  stated,  it  would  be  void  under  the  statute  as  being  a 
promise  to  pay  the  debt  of  another,  and  not  in  writing.  The  bank  charged  the 
<5ompany  with  the  money,  and  his  undertaking,  if  made  as  he  said,  would  be 
collateral  and  void  under  the  statute,  for  the  reason  above  stated.  I  therefore 
deny  the  prayer  of  the  petition,  and,  as  this  matter  has  assumed  the  form  of  a 
regular  suit  or  proceedmg,  and  testimony  been  introduced  as  upon  an  ordi- 
nary trial,  I  think  it  just  and  proper  that  the  petitioner  should  pay  the  costs 
to  be  taxed,  including  a  docket  fee  of  $20,  to  the  attorneys  of  the  assignee. 
Many  of  these  principles  apply  to  the  case  of  J.  H.  Rountree,  who  has  filed 
and  submitted  a  petition  praying  that  the  assignee  be  ordered  to  refund  to  him 
the  amount  of  a  draft  drawn  by  J.  Hodges  &  Co.  upon  the  Second  National 
Bank  of  Chicago,  for  $42.40,  made  payable  to  IL  H.  Rountree,  his  son,  a  minor, 
then  a  student  in  the  University  at  Madison.  The  draft  was  dated  on  the  20th 
of  September,  1873,  and  was  presented  to  the  bank  to  be  cashed,  and,  as  alleged 
in  the  petition,  was  not  cashed,  but  was  taken  to  be  collected. 

The  bank  received  it  to  collect,  and  sent  it  forward,  and  the  amount  thereof, 
instead  of  being  returned,  was  credited  to  the  Bank  of  Madison  by  the  Second 
National  Bank,  which  was  then  a  creditor  of  the  Bank  of  Madison  to  quite  a 
large  amount,  so  in  point  of  fact,  neither  the  bank  nor  assignee  ever  received 
the  money  upon  it.  The  Second  National  paid  it  by  crediting  the  overdrawn 
account  of  the  Bank  of  Madison  with  the  amount.  The  officers  of  the  bank 
must  have  known  such  would  be  the  result  when  they  received  it  to  collect,  and 
their  conduct  in  so  doing  is  deserving  of  the  severest  censure.  These'facts  are 
a  sufficient  answer  to  the  petition  of  Mr.  Rountree,  and  the  prayer  of  his  peti- 
tion is  therefore  denied.  But  as  no  counsel  were  employed,  or  argument  had 
by  either  party,  no  costs  are  charged  to  either  party  in  his  case. 
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CITY  OF  ST.  LOUIS  v.  JOHNSON. 
(Circuit  Court  for  Missouri:  5  Dillon,  241-353.    1879.) 

Statement  of  Facts. —  The  National  Bank  of  the  State  of  Missouri  was  the 
regular  depository,  under  bond  with  security,  subject  to  the  lawful  orders  of  the 
<5ity  oflScers,  of  the  money  of  the  city  of  St.  Louis.  Some  of  the  bonds  and 
coupons  of  the  city  were  pa5'able  at  the  Bank  of  the  Republic,  and  others  at 
the  Bank  of  Commerce,  in  New  York.  To  meet  such  bonds  and  coupons  at  ma- 
turity, the  city  treasurer  was  accustomed  to  draw  his  check  on  the  National  Bank 
of  Missouri,  and  indorse  and  deliver  the  same  to  said  bank,  with  written  in- 
structions to  remit  the  amount  to  either  or  both  of  the  banks  in  New  York. 
The  National  Bank  of  Missouri  would  remit,  or  provide  a  credit,  withjnstruo- 
tions  to  the  New  York  banks  to  pay  the  bonds  and  coupons,  and  forward  them, 
canceled,  to  the  National  Bank  of  Missouri.  The  National  Bank  of  Missouri 
suspended  payment,  and  this  suit  is  a  contest  between  its  receiver  and  the, city 
of  St.  Louis  for  a  balance  remaining  in  the  Bank  of  the  Republic  at  New  York. 
The  money  of  the  city  was  deposited  by  its  treasurer,  and  was  kept  in  a  general 
current  account  (pass-book  "11,"  referred  to  in  the  opinion),  subject  to  be  drawn 
out  on  checks.  There  were  two  special  accounts,  pass-books  '•  G"  and  "E,"  the 
first  the  "  coupon  account,  gold,"  and  the  second  the  "  bond  and  coupon  account, 
currency." 

Opinion  by  Dillon,  J.  '         * 

The  receiver  succeeds  to  all  the  rights  of  the  National  Bank  of  the  State  of 
Missouri,  and,  as  there  is  no  question  of  fraud,  actual  or  constructive,  in  the 
case,  he  succeeds  only  to  the  rights  of  the  bank  as  against  the  city  to  the  balance 
on  hand  in  the  Bank  of  the  Republic  at  the  date  of  the  failure  of  the  Missouri 
bank.  As  between* the  Missouri  bank  and  the  city,  did  those  moneys  in  the 
Bank  of  the  Republic  belong  to  the  city?  Suppose  the  Missouri  bank  had  not 
failed,  and  a  contest  had  arisen  between  it  and  the  city  as  to  the  balance  on 
hand  in  the  Bank  of  the  Republic,  would'the  city  have  been  entitled  to  a  judg- 
ment or  decree  that  this  balance  was  in  law  or  in  equity  its  money?  If  so,  the 
same  rights  still  remain.  If,  however,  as  respects  this  balance,  the  Missouri 
bank  sustained  towards  the  city  the  relation  of  a  debtor  only,  this  relation  still 
remains,  and  the  receiver  is  entitled  to  the  fund,  and  the  city  must  come  in  as 
a  general  creditor.  Suppose  the  Bank  of  the  Republic  had  failed  with  the 
amount  here  in  dispute  on  hand,  on  which  would  the  loss  have  fallen,  the  city 
or  the  Missouri  bank?  Such  an  inquiry  would  involve  the  same  principle  which 
is  presented  in  the  cause  now  under  consideration.  The  correct  decision  of  the 
cause  requires  that  the  facts  and  circumstances  which  give  it  its  peculiar  char- 
acter shall  be  closely  regarded,  and  the  intention  and  purposes  of  the  bank  and 
of  the  city  kept  constantly  in  view. 

§  162.  The  general  relation  of  hanker  and  customer  is  that  of  debtor  and 
'Creditor. 

The  general  relation  of  the  bank  to  the  city  was  the  usual  relation  of  a 
banker  to  his  customer,  viz.,  the  relation  of  debtor  and  creditor.  That  was  the 
undoubted  relation  as  to  the  account  in  the  general  pass-book  "  H."  On  the 
face  of  the  special  pass-books  "  E  "  and  "  G,"  the  same  relation  also  exists,  for 
the  bank  credits  the  cit}'  and  charges  itself  with  the  amount  received  or  trans- 
ferred from  the  general  account,  and  when  it  subsequently  receives  the  coupons 
and  surrenders  them  to  the  city,  and  not  before,  it  charges  the  city  on  these 
books  (and  on  its  books,  of  which  these  are  copies)  with  the  amount  of  coupons 
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surrendered,  and  with  exchange  on  the  sum  remitted  to  New  York,  and  also 
the  commissions  for  services  charged  by  the  Bank  of  the  Republic.     It  did  not 
charge  the  city  on  the  special  books  with  the  amount  remitted  to  New  York 
at  the  date  of  remittance,  but,  as  just  stated,  onlj''  debited  the  city  when  the 
coupons  were  received  here  and  surrendered  to  the  city.    As  between  the  bank 
here  and  the  Bank  of  the  Republic,  the  money  was  that  of  the  Bank  of  Mis- 
souri, and  not  that  of  the  city.     It  was  intended  to  be  so  as  between  all  three 
of  the  parties.     Originally  the  city  had  a  purpose  in  not  having  it  app3ar  that 
the  money  in  New  York  to  pay  its  obligations  was  its  own  —  a  purpose  based 
upon  a  commendable  precaution  to  protect  its  credit  against  unfounded  pre-, 
tenses,  and  in  no  wise  fraudulent, —  and  that  mode  of  transacting  the  business, 
naturally  continued  after  the  reasons  for  it  had  probably  ceased.     If  we  leave- 
out  of  view  the  eflfect  of  the  account  shown  in  the  special  pass-books  "  E  "  and 
^^  G,"  the  right  of  the  city  as  against  the  bank  would  seem  to  be  sufficiently 
clear.     The  case  would  then  be  this:  The  bank  was  the  general  debtor  of  the 
city,  having  funds  subject  to  its  check  or  draft.     Let  us  take  the  transaction  of 
April  25th,  for  it  represents  all  the  others.    The  city  comptroller  directs  the 
city  treasurer  "  to  remit "  to  the  Bank  of  the  Republic  $51,000  to  pay  the 
bonds  and  coupons  of  the  city  falling  due  at  that  bank  on  the  following  month. 
On  the  same  day  the  city  treasurer  draws  in  favor  of  the  bank  his  check  for 
the  amount  and  incloses  it  to  the  president  of  the  bank,  with  directions,  irUer, 
alia^  "to  remit"  to  the  Bank  of  the  Republic,  in  New  York,  $51,000,  "  to  pay 
bonds  and  coupons  of  the  city  falling  due  (at  that  bank)  in  May  next."     The 
bank  at  once  charges  the  amount  of  that  check  to  the  city,  which  has  the  effect 
to  reduce  the  city's  balance  with  the  bank  and  to  stop  interest  to  that  extent. 
If  the  money  had  been  passed  over  the  counter  to  the  city  treasurer,  and  he 
had  delivered  it  to  another  bank,  with  instructions  to  remit  to  a  particular 
bank  for  a  specified  and  deiinite  purpose,  such  bank  would  have  been  the 
agent  of  the  city  to  remit  or  transmit  the  money  of  the  city;  it  would  remaia 
the  money  of  the  city,  notwithstanding  it  may  have  been  credited  on  account 
to  the  agent,  and  not  to  the  principal,  and  this  with  the  consent  of  the  two. 
If  such  bank  had  transmitted  the  money  by  express,  the  money  would  be  the 
city's;  if  by  draft,  it  would  be  the  agent  of  the  city  for  that  purpose;  but 
when  its  instructions  were  obeyed  and  the  jnoney  duly  received  by  the  ap- 
pointed depository,  all  liability  would  be  at  an  end.    If  the  appointed  depos- 
itory failed,  the  loss  could  not  be  thrown  upon  the  agent. 

But  the  money  was  not  paid  over  the  counter  to  the  city,  and  the  city  did 
not  select  some  other  agent  or  bank  to  remit  or  transmit  it  to  the  Bank  of  the 
Republic,  but  selected  its  general  depository  to  make  the  remittance,  and  ac- 
cepted a  credit  in  another  account  for  the  same  sum.  The  bank  remitted  the 
sum,  as  directed  by  the  city,  to  the  Bank  of  the  Republic,  with  specific  direc- 
tions to  credit  the  amount  to  it,  and  to  use  the  same  "  to  pay  the  bonds  and 
coupons  of  the  city  maturing  at  your  bank  next  month,"  and  charge  the  amount 
to  the  account  of  the  bank  here,  and  forward  to  this  bank  the  bonds  and  cou- 
pons canceled.  The  letter  of  the  treasurer  to  the  president  of  the  bank  made 
the  bank  here  the  agent  of  the  city  to  remit,  and  if  the  bank  here  did  remit 
accordingly,  and  placed  the  sum  with  the  designated  bank,  i.  e.^  the  Bank  of 
the  Republic,  it  did  its  duty,  and  would  not  be  liable  to  the  city  if  the  Bank 
of  the  Republic  had  failed  with  this  fund  on  hand.  Though  the  amount  stood  on 
the  books  of  the  Bank  of  the  Republic  to  the  credit  of  the  bank  here,  yet  that 
was  by  the  city's  consent  and  for  its  convenience.     It  imposed,  as  between  the 
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1>ank  here  and  the  city,  no  additional  liabih'ty  on  the  bank,  and  it  deprived  the 
city  of  none  of  its  rights ;  such  would  be  the  eflfect  of  the  letter  of  the  treas- 
urer to  the  president  of  the  bank,  if  there  is  nothing  to  qualify  or  change  it 
in  the  other  circumstances  of  the  case.  The  main  circumstance  relied  on  is 
that  the  city,  at  the  time  it  gave  directions  to  remit,  accepted  on  another  ac- 
count and  pass-book  a  credit  from  the  bank  for  the  same  sum  — the  bank,  by 
such  credit,  acknowledging  itself  to  be  the  debtor  of  the  city  for  the  amount 
it  had  undertaken  to  remit.  If  this  is  the  controlling  element  in  the  case,  then 
the  relation  of  debtor  and  creditor  between  the  city  and  bank  never  ceased,  as 
resp^ts  the  sum  directed  to  be  remitted,  and  remained  the  same  as  before,  and 
continued  so  to  remain  after  the  sum  was  placed,  as  directed,  with  the  Bank  of 
the  Republic. 

§  163.  hut  under  special  circumstances  the  hank  acts  merely  as  agent  of 

the  depositor. 

But,  in  my  judgment,  this  is  not  the  controlling  element  in  the  cause.  The 
special  pass-books  are  to  be  regarded  as  in  the  nature  of  memoranda,  and 
adopted  for  the  sake  of  convenience,  and  have  the  same  eflfect  as  if  the  bank 
had  given  to  the  city  a  receipt  for  the  money  received,  and  promised  therein 
to  remit  the  same  to  the  Bank  of  the  Republic  for  the  purpose  of  paying  the 
coupons  of  the  city.  The  bank  charged  the  city  with  exchange  on  the  amount 
it  thus  received,  the  same  as  it  would  have  charged  if  the  draft  had  been  for 
any  other  customer.  It  became  the  agent  of  the  city  to  transmit  the  money. 
The  money,  when  placed  in  the  Bank  of  the  Republic,  was,  as  between  the 
Missouri  bank  and  the  city,  the  money  of  the  latter.  When  the  agent  pre- 
sented coupons  canceled,  this  showed  that  the  agent  had  discharged  the 
duty  it  had  undertaken.  It  is  my  judgment  that  the  relation  between  the 
Missouri  bank  and  the  city,  as  respects  the  money  deposited  with  the  Bank  of 
the  Republic,  was  not  that  of  debtqr  and  creditor  strictly,  but  that  of  princi- 
pal and  agent,  with  the  duties  and  liabilities  of  the  latter,  and  not  those  of  the 
former  relation.  The  moneys  deposited  by  the  Missouri  bank  in  its  name  with 
the  Bank  of  the  Republic  were,  as  between  the  former  bank  and  the  city, 
trust  Tnoneys^  and  in  equity  they  belong  to  the  cestui  que  trusty  and  the  latter 
has  the  right  to  pursue  and  claim  them  as  against  all  persons  who  do  not 
stand  free  of  the  trust.  This  view  is  not  regarded  as  at  all  in  conflict  with  the 
cases  cited  and  relied  on  by  the  defendant's  counsel.  Marine  Bank  v.  Fulton 
Bank,  2  Wall.,  252;  Savings  Bank  Case  (MSS.),  per  Mr.  Justice  Miller.  A 
decree  will  be  entered  adjudging  the  money  in  controversy  to  belong  to  the 

city. 

Decree  accordingly. 

%  164.  Overdraft—  A  custom  of  a  bank  to  aUow  its  depositors  to  overdraw  is  illegal,  and 
cannot  be  supported  by  any  act  or  vote  of  the  board  of  directors.  If  the  cashier  allow  an 
overdraft  he  does  so  at  his  peril.    Minor  v.  Mechanics'  Bank,  1  Pet,,  46.   See  the  case,  g§  6-19. 

§  166.  BHnk  must  pay  in  specie.—  If  the  charter  of  a  bank  require  its  biUs  to  be  paid  in 
gold  and  silver,  it  must  repay  a  general  deposit  of  bills  received  by  it  at  their  nominal  value, 
although  the  same  were  at  the  time  of  demand  of  much  less  value.  Bank  of  Kentucky  v, 
Wister,  2  Pet.,  818.    See  the  case,  g§  265-269. 

§  166.  PrecsQinption  of  funds.— The  payment  of  a  draft  or  check  is  prima  facie  evidence 
of  funds ;  and  especially  "when  the  draft  or  check  is  surrendered  to  the  drawer.  The  Bank  v. 
Wilson,*  3-Cr.  C.  C.  213;  The  Bank  v.  McCrea,*  3  Cr.  C.  C,  649;  The  Bank  v.  Washington,* 
3Cr.  C.  C,  295. 

§  167.  Deposit,  how  drawn.- Money  deposited  in  bank  by  a  firm  cannot  be  drawn  out  on 
the  check  of  a  member  of  the  firm;  and  the  bank  can  justify  itself  only  by  showing  that  the 
money  was  applied  to  the  use  of  the  firm.    Coote  t?.  The  Bank,*  8  Cr.  C.  C,  50. 
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§  168.  It  is  no  defense  that  the  member  drawing  the  check  informed  the  bank  that  it 
for  the  use  of  the  firm.     Ibid. 

§  109.  Ri^ht  to  set  oif  note  against  deposit.—  It  seems  that  a  hank  which  is  the  holder  of 
an  indorsed  note  may  set  off  the  same  against  a  general  deposit  of  the  maker.  Blair  r. 
Allen,  8  DilL,  109. 

§  1 70.  Pa.'ss-book. —  The  pass-book  of  the  depositor  in  a  savings  bank  performs  the  same 
office  as  certificates  of  deposit  or  drafts  and  checks.  Oulton  v.  Savings  Institution,  17  WalL, 
118. 

§171.  Contract  between  bank  and  depositor.—  It  seems  that  the  contract  of  a  bank  with 
a  depositor  is  to  pay  his  checks  when  presented  for  payment,  if  at  the  time  of  the  presentment 
of  the  check  he  has  funds  on  deposit  sufficient  to  pay  it.  Morse  v.  Massachusetts  National 
Bank,  1  Holmes,  210. 

§172.  Statute  of  frauds. —  A  verbal  agreement  by  a  bank  with  the  holder  of  ansheck 
drawn  on  it  by  one  who  had  not  sufficient  funds  on  hand  to  meet  it,  that  if  the  holder  would 
deposit  the  check  in  some  other  bank,  so  that  it  should  be  received  through  the  clearing- 
house, it  would  then  pay  it,  is  an  agreement  within  the  statute  of  frauds,  and  consequently 
not  binding.     Ibid, 

§  1 73.  Note  payable  at  bank.— Where  an  instrument  payable  at  a  bank  is  lodged  with  the 
bank  for  collection,  the  bank  becomes  the  agent  of  the  payee  to  receive  payment.  But  if  such 
instrument  is  not  lodged  at  the  bank  at  its  maturity,  but  money  is  left  with  the  bank  to  be  ap- 
plied thereon,  the  bank  holds  the  money  as  the  agent  of  the  depositor  and  not  of  the  payee, 
and  any  depreciation  of  the  money  so  deposited  must  be  adjusted  between  the  bank  and  the 
depositor.     Ward  «.  Smith,  7  Wall.,  461. 

§174.  Where  a  note  is  taken  by  a  bank  as  collateral  security  for  a  loan  to  a  depositor,  ther 
right  of  the  bank  to  proceed  against  the  maker  of  the  note  is  not  affected  by  the  fact  that 
the  borrower  had  on  deposit  at  various  times  sums  sufficient  to  repay  the  loan.  Neither  is 
the  right  of  the  bank  thus  to  sue  affected  by  the  fact  that  the  note  was  illegal  in  its  inception, 
and  that  as  the  bank  took  it  as  an  innocent  indorsee,  it  could  thus  enforce  the  otherwise  void 
and  illegal  note  in  favor  of  the  borrower.     Third  National  Bank  v.  Harrison,  10  Fed.  R,  253. 

§  1 Z5.  Effect  of  bankmi»ti-y  of  depositor. —  In  case  of  the  bankruptcy  of  a  depositor,  a 
bank  cannot  apply  the  deposit  on  a  debt  due  to  it  from  the  depositor,  but  the  amount  on  de- 
posit must  go  in  as  assets,  and  the  debt  must  be  proved  as  other  debts,  and  the  banker  must 
take  his  dividend  with  the  other  creditors.     In  re  Warner,*  5  N.  B.  R.,  420. 

§  176.  A  bank  holding  a  customer's  note,  payable  on  demand,  has  a  right  to  apply  thereon 
the  proceeds  of  drafts  handed  it  by  such  customer  before  his  bankruptcy,  though  such  drafts 
were  not  collected  till  after  such  bankruptcy.     In  re  Famsworth,  5  Biss.,  224. 

§  1 77.  Deposit  of  Confederate  notes. — Though  it  is  true,  as  a  general  rule,  that  when  money 
Is  deposited  in  a  bank,  or  is  collected  by  it  as  an  agent,  it  becomes  the  property  of  the  bank» 
and  the  bank  assumes  the  position  of  a  debtor,  yet  where  Confederate  notes  are  deposited  or 
received  the  bank  becomes  liable  to  return  an  equal  amount  of  Confederate  notes,  and  not  the 
value  of  such  notes  in  government  currency.  Planters'  Bank  v.  Union  Bank,  16  WaU.;  501. 
See  §  194  et  seq. 

§  1 78.  When  a  deposit  is  special;  when  general.— A  special  deposit  in  a  bank  only  exists 
when  the  money  or  thing  deposited  is  received  by  the  bank  to  be  kept  by  itself  and  returned 
in  corpore  on  demand.  So  where  a  bank,  after  suspension,  announced  that  on  a  certain  day  it 
would  open  and  receive  special  separate  deposits,  which  would  be  applied  on  the  payment  of 
checks  against  them,  and  not  used  to  pay  the  bank's  existing  liabilities,  it  was  held  that  such 
agreement  was  ultra  vires  and  void,  and  did  not  bind  the  bank;  that  the  deposits  were  not 
special  deposits,  and  that  such  depositors  on  a  second  failure  of  the  bank  were  entitled  only  to 
a  j)TO  rata  distribution  of  the  assets  with  the  other  and  former  creditors.  In  re  Mutual 
Building  Fund  Society,  2  Hughes,  876. 

§  179.  Spe<'ial  deposit. —  If  a  bank  delivers  a  special  deposit  to  the  wrong  person,  or  it  is 
lost  or  mislaid  by  default  or  mistake,  or  by  the  carelessness  or  misconduct  of  any  of  the  offi- 
cers or  clerks  of  the  bank,  the  bank  is  not  responsible  therefor,  if  such  accident,  mistake  or 
carelessness  did  not  happen  in  the  regular  coui-se  of  the  business  of  such  officers  or  clerks,  and 
proper  care  had  been  used  in  the  selection  of  honest  and  faithful  clerks  and  officers.  White 
V.  Bank,*  4  Brewster,  245. 

§  180.  In  case  of  a  special  deposit  in  a  bank,  the  burden  of  proof  is  on  the  bank  to  show 
what  has  become  of  it.     Ibid, 

§  181.  Clearing-honse;  relation  of  banks.— Tlie  C.  S.  bank  agreed  to  act  as  the  agent  of 
the  I.  S.  bank  for  clearing  house  purposes,  and  to  pay  all  checks  of  the  I.  S.  bank  which  came 
through  the  clearing-house.  The  I.  M.  bank  agreed  to  keep  on  deposit  in  the  C.  S.  bank 
funds  to  meet  such  checks,  and  such  funds  were  mixed  with  the  other  funds  of  the  C.  S. 
bank,  and  a  regular  debtor  and  creditor  account  was  kept  by  it  with  the  I.  M.  bank.    After 
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bttaking  hours,  the  C.  S.  bank,  after  paying  checks  for  the  day,  had  a  sura  belonging  to  the 
L  M.  bank,  which  it  requested  it  to  remove,  as  it  was  on  the  eve  of  failure.  The  money  was- 
removed  by  the  I.  M.  bank  accordingly.  Held^  that  the  relation  between  the  two  banks  wa» 
that  of  ordinary  debtor  and  creditor ;  that  the  I.  M.  bank  was  a  mere  depositor  in  the  C.  S. 
bank ;  that  its  funds  were  not  trust  funds,  but  were  merely  a  part  of  the  assets  of  the  bank  ; 
that  the  transaction  of  the  removal  of  the  funds  was  aji  attempt  to  give  a  preference,  and 
that  the  assignee  in  bankruptcy  could  recover  such  sum  of  the  I.  M.  bank.  Phelan  v.  Iron 
Mountain  Bank,  4  Dill.,  89.    See  §  198. 

VI.  Checks. 

[Bee  tiie  title  Bills  amd  NorBs.] 
Summary  —  When  holder  of  check  can  sue  bank,  §  183. 

§  1 82.  The  holder  of  a  check  cannot  sue  the  bank  on  which  it  was  drawn,  for  refusing  pay* 
ment,  in  the  absence  of  proof  that  it  was  accepted  by  the  bank  or  charged  against  the  drawer. 
But  in  equity,  and  as  between  the  drawer  and  the  payee,  the  check  is  an  equitable  assignment 
of  the  fund  on  which  it  is  drawn  to  the  amount  called  for  by  the  check.  German  Savings 
Institution  v,  Adae,  §§  183-185. 

[Notes.— See  §§  186-190.] 

GERMAN  SAVINGS  INSTITUTION  v.  ADAK 
(Circuit  Court  for  Missouri:  1  McCrary,  501-A05.    1880.) 

Opinion  by  McCbary,  J.  • 

Statement  of  Facts. —  This  case  is  submitted  upon  an  agreed  statement  of 
facts,  from  which  it  appears: 

Itrst  That  on  the  16th  day  of  December,  1878,  the  firm  of  0.  F.  Adae  & 
Co.,  bankers,  Cincinnati,  Ohio,  being  indebted  to  their  correspondents,  H.  L. 
Newman  &  Co.,  at  East  St.  Louis,  Illinois,  made  and  forwarded  their  certain 
bill  of  exchange  (or  check)  of  that  date,  on  the  German  Savings  Institution,  a 
bank  in  St.  Louis,  for  $1,072,  to  the  order  of  said  H.  L.  Newman  &  Co.,  the 
same  being  proceeds  of  a  collection  theretofore  made  by  said  Adae  &  Co.  in 
the  ordinary  course  of  business  between  them  and  the  said  H.  L.  Newman  &  Co. 

Second.  The  said  bill  of  exchange,  received  by  said  Newman  &  Co.  on  the 
19th  day  of  December,  1878,  and  about  noon  of  that  day,  was  presented  at  the 
banking  house  of  said  German  Savings  Institution  for  payment,  which  was 
refused. 

Third.  On  the  18th  day  of  December,  1878,  C.  F.  Adae  &  Co.  became  in- 
solvent, and  on  that  day,  in  Cincinnati,  Ohio,  made  an  assignment  in  writing 
of  all  their  property  to  Augustus  Bennett  and  Phillip  Henry  Hartman,  in  trust, 
for  the  benefit  of  their  creditors,  which  alignment  and  trust  was  on  the  same 
day  accepted  by  said  assignees. 

Jfou7*th.  Upon  making  said  bill  of  exchange,  December  16th  aforesaid,  Adae 
&  Co.  charged  themselves  with  the  amount  thereof  on  their  general  account 
with  the  German  Savings  Institution. 

Fifth.  On  December  16th  the  amount  on  deposit  with  said  German  Sav- 
ings Institution  to  the  credit  of  Adae  &  Co.  was  more  than  the  sum  of  said 
bill  of  exchange,  and  on  December  18th,  at  the  time  of  said  assignment  to 
Bennett  &  Hartman,  the  balance  on  deposit  as  owing  from  it  to,  and  the  prop- 
erty of,  said  Adae  &  Co.  on  said  general  account  was  $4,637.25. 

Sixth,  Notice  of  the  assignment  to  Bennett  &  Hartman  was  received  by 
the  German  Savings  Institution  on  the  19th  day  of  December,  before  the  pres- 
entation for  payment  of  said  bill,  and  by  reason  thereof  payment  was  refused* 
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The  German  Savings  Institution,  by  bill  of  interpleader,  asks  the  direction 
of  this  court  as  to  the  proper  disposition  of  said  fund.  Bennett  &  Hartman, 
as  assignees,  claim  the  entire  fund  under  the  assignment  from  Adae  &  Co.  to 
them.  Newman  &  Co.  claim  a  portion  thereof  under  the  bill  of  exchange  ex- 
ecuted to  them  by  said  Adae&  Co.,  on  the  16th  day  of  December,  for  $1,072. 
The  controversy  is  thus  seen  to  involve  the  question  whether  the  execution  and 
delivery  of  the  bill  of  exchange  for  $1,072  was  in  equity,  in  view  of  the  facts 
above  recited,  an  assignment  ^(>  tanto  of  the  fund  in  question. 

§  183.    When  t/ie  holder  of  a  check  cannot  sue  the  hank  on  which  it  is  drawn. 

It  has  been  frequently  decided  that  the  holder  of  a  check  drawn  on  a  bank 
cannot  sue  the  bank  for  refusing  payment  of  it,  in  the  absence  of  proof  that  it 
•was  accepted  by  the  bank  or  charged  against  the  drawer.  Bank  of  Republic 
V.  Millard,  10  Wall.,  152;  Marine  Bank  v.  Fulton  Bank,  2  Wall.,  252;  Thomp- 
son V,  Biggs,  5  Wall.,  663 ;  Rosenthal  v.  Mastin  Bank  et  al.y  21  Alb.  L.  J.,  28, 
and  cases  cited. 

§  1 84,  hut  the  rule  does  not  apply  where  the  hank  holds  a  fund  which  it  is 

willing  to  pay  to  the  true  owner. 

If,  therefore,  this  were  an  action  by  the  check  holder  against  the  bank  upon 
the  check,  there  could  be  no  recovery.  But  such  is  not  the  case.  This  is  a  bill 
of  interpleader  in  equity,  by  which  the  plaintiff,  a  bank,  holding  the  fund  in 
question,  declares  its  readiness  and  willingness  to  pay  as  the  court  may  order, 
and  the  controversy  is  as  to  the  equities  of  the  other  parties,  who  are  adversary 
claimants  of  the  fund.  The  rule  which  protects  a  bank  from  being  harassed 
by  suits  brought  by  check  holders  has  no  application  to  a  case  of  this  character. 
We  are  at  liberty,  therefore,  to  inquire  which  of  the  claimants  here  has  the  bet- 
ter right  in  equity  to  the  fund  in  question.  There  are,  undoubtedly,  numerous  re- 
spectable authorities  which  sustain  the  doctrine  that  the  execution  of  a  check 
in  the  ordinary  form,  not  describing  any  particular  fund,  does  not  operate  as 
an  assignment  equitable  or  otherwise  of  funds  of  the  drawer  in  the  hands  of 
the  drawee.  Attorney  General  v.  Insurance  Co.,  71  N.  T.,  325,  and  cases  there 
cited ;  Randolph  &  Co.  v,  Canby,  Assignee,  2  N.  B.  R.,  296. 

But,  on  the  contrary,  it  was  held  by  this  court  in  Walker,  Assignee,  v.  Siegel, 
2  Cent.  L.  J.,  508,  that  the  rule  thus  broadly  stated  seems  to  apply  only  to  cases 
at  law,  and  that  '*  such  an  order,  as  soon  as  notice  is  given  to  the  drawee,  works 
an  assignment  in  equity,"  and  this  view  is  well  sustained  by  authority.  Rob- 
erts V.  Austin,  Corbin  &  Co.,  26  la.,  315;  Forgarties  v.  State  Bank,  12  Rich.  L. 
R.  (S,  C),  518;  Munn  v.  Burch,  25  111.,  35;  Daniels  on  Neg.  Inst.,  vol.  1,  p.  20, 
^ec.  23 ;  Willard's  Eq.  Juris.,  Potter's  edition,  p.  464. 

§  185.  In  case  of  insolvency^  in  questions  hetween  the  assignee  and  check  hold- 
ers^ the  hetter  equity  is  with  the  latter,  these  checks  operating  from  their  date  as  an 
^assignment  pro  tanto  of  the  fund. 

There  is  certainly  no  good  ground  for  holding  that  a  check  or  draft  drawn 
upon  a  fund  in  bank  is  not  an  equitable  assignment  as  between  the  drawer  and 
payee,  and  in  case  where  there  is  no  controversy  as  to  the  rights  of  the  bank  or 
drawee.  It  does  not  lie  in  the  mouth  of  the  drawer  or  of  his  assignee  to  say 
•that  such  an  instrument  is  not  an  equitable  assignment.  If  it  were  conceded 
that,  as  a  general  rule,  a  check  drawn  upon  a  part  of  a  fund  in  bank  will  not  of 
itself  operate  as  an  assignment ^r^  tanto^  it  is  very  clear  to  my  mind  that  this 
is  a  case  which  a  court  of  equity  might  well  regard  as  an  exception  to  any  such 
general  rule.  As  already  suggested,  the  holder  of  the  fund  has  come  volunta- 
.rily  into  a  court  of  equity,  bringing  the  fund  with  him,  and,  disclaiming  all  in- 
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terest  in  it,  asks  the  court  to  dispose  of  it,  as  between  the  check  holder  and  the 
assignee,  according  to  equity.  It  is  a  case,  too,  in  which 'it  appears  that,  in  equity 
the  fund  was  the  property  of  Newman  &  Co.  before  the  check  was  executed, 
being  the  proceeds  of  a  collection  made  for  them  by  Adae  &  Co.  As  bc?tweea 
the  parties  who  are  now  claiming  this  fund,  a  court  of  equity  would  have  de- 
oreed  the  payment  of  it  to  Newman  &  Co.,  on  the  ground  that  Adae  &  Co. 
held  it  for  them  as  the  proceeds  of  a  collection  made  as  their  agents,  and  there* 
fore  proceeds  of  their  property.  Superintendent,  etc.,  v.  Heath,  2  McCartie 
{N.  J.),  22 ;  Overseers  of  the  Poor  v.  Bank  of  Virginia,  2  Gratt,  54:4.  It  is  well  set- 
tled that  the  principal  may  follow  his  property  into  the  hands  of  his  agent  or 
factor  and  recover  it  or  its  proceeds  from  him.  Veil  &  Petray  v.  The  Adm'r  of 
Mitchell,  4  Wash.,  105;  Bank  v.  King,  57  Pa.  St.,  202;  Beech  v.  Forsyth,  14 
Bush,  399;  Cook  v.  Tullis,  18  Wall.,  332.  An  assignee  for  general  creditors 
can  assert  no  claim  that  was  not  good  in  the  hands  of  the  assignor.  Roberts  v. 
Austin,  Corbin  &  Co.,  26  la.,  315;  Haggerty  v.  Palmer,  6  Johns.  Ch.,  437; 
Clark  V.  Flint,  22  Pick.,  231 ;  Burrill  on  Assignments,  483,  484,  and  authorities 
cited.  If  there  had  been  no  assignment,  and  this  were  a  controversy  between 
Adae  &  Co.  and  Newman  &  Co.,  it  would,  1  apprehend,  hardly  be  contended 
that  the  right  of.  the  latter  to  a  decree  for  the  money  could  be  questioned. 
Such  a  decree  would  only  give  them  their  own  —  the  proceeds  of  their  prop- 
erty, to  wit,  certain  choses  in  action  left  with  their  agent,  Adae  &  Co.,  for  col- 
lection. As  the  assignees  can  assert  no  claim  as  purchasers,  and  have  no 
equities  which  did  not  belong  to  the  assignors,  I  am  clearly  of  the  opinion  that 
the  defendants,  Newman  &  Co.,  are  entitled  to  a  decree  for  the  amount  of  the 
face  of  their  bill  of  exchange,  to  wit,  $1,072.  The  balance  of  the  fund,  after 
payment  of  costs,  should  go  to  the  assignees.     Decree  accordingly. 

§  1 86.  Diffi'rence  between  bills  and  checks.  —  The  distinction  between  bills  of  exchange 
and  bank  checks  is  pointed  out  in  Espy  v.  Bank  of  Cincinnati.  18  WalL,  604  (g§  ;«,54-258);  Mer- 
chants* Bank  v.  State  Bank,  10  Wall.,  604    See  the  case,  §§  101-1 13. 

§18  7.  What  ind«)r»er  warrants.— An  indorserof  a  negotiable  instrument  warrants  that 
the  instrument  itself  and  the  antecedent  signatures  thereon  are  genuine.  Matthews  v.  Massa- 
chusetts National  Bank.  1  Holmes,  896.    See  the  case,  §§  121-125. 

§  1n8.  l<!ffect  of  certification. —  The  certification  of  a  bank  that  a  check  is  good  is  equiva- 
lent to  an  acceptance.  Merchants'  Bank  v.  State  Bank,  10  Wall.,  604.  See  the  case,  §g  101- 
118.    See  §142. 

§  1 8».  kffeet  of  n^rkin^  a  rheck  "good."— As  to  the  effect  of  the  act  of  a  teller  of  a  bank 
in  marking  a  check  as  **good,"  and  appending  his  signature  thereto,  see  Espy  v.  Bank  of  Cin- 
cinnati, 18  Wall.,  604.    See  gj^  254-258. 

§  1 90.  C'heckM  need  not  be  8ign<^  by  president.—  The  provision  in  the  charter  of  a  bank 
which  provides  that  all  bills,  bonds,  notes,  and  every  contract  or  engagement  on  behalf  of  the 
corporation,  dhall  be  signed  by  the  president  and  countersigned  by  the  cashier,  does  not  apply 
to  contracts  which  the  law  will  imply.  So  where  a  check  is  drawn  on  a  bank  by  the  cashier 
of  another  bank,  who  is  acting  in  behalf  of  the  bank,  the  latter  bank  is  liable  for  the  amount 
of  the  check.  Mechanics'  Bank  v.  Bank  of  Columbia,  5  Wheat.,  335.  See  g§  5,  34,  321.  As 
to  checks  and  drafts,  see  Bills  and  Notes. 

VII.  Banker's  Lien. 
Summary — Lien  on  papers^  §  191, 

§  191.  Where  there  is  no  agreement  to  the  contrary,  a  banker  has  a  lien  upon  all  papers 
and  securities  in  his  hands  for  any  debt  due  him  from  the  owner  of  the  same.  Kelly  v,  Phe-' 
Ian,  §  192.     See  §§  81,  203,  229. 

[Notes.— See  §193.] 
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KELLY  V.  PHELAN. 
(Circuit  Court  for  Missouri:  5  Dillon,  228-385.     1879.) 

Opinion  by  Dillon,  J. 
.  Statement  of  Facts. —  This  is  a  contest  which  involves  the  right  of  the  re- 
spective parties  to  a  fund  of  about  $16,000  arising  from  the  sale  of  certain 
securities.  The  bankrupt  is  the  Central  Savings  Bank,  of  this  city ;  Mr.  Pbelan 
is  the  assignee.  The  petitioners  for  this  fund  are  the  firm  of  Kelly  &  Co.,  in 
Kew  York  city,  bankers.  Eelly  &  Co.  had  for  years  been  the  correspondents- 
in  that  city  of  the  Central  Savings  Bank  of  this  city,  and  the  transactions  be- 
tween them  bad  been  very  large.  It  appears  from  the  proofs  here,  that  at 
times  the  bankrupt  bank  bad  on  deposit  to  their  credit  with  Kelly  &  Co.  as 
high  as  $300,000;  the  deposits  running  down  at  times  to  a  very  small  amount. 
On  one  occasion,  in  addition  to  the  time  immediately  preceding  the  bankruptcy, 
there  was  a  slight  overdraft. 

In  1873  the  bankrupt  bank  was  the  owner  of  bonds  of  the  state  of  South 
Carolina,  subject  to  a  debt  to  certain  persons  in  New  York  city,  and  they  di- 
rected the  petitioners,  Kelly  &  Co.,  to  take  up  these  bonds  and  hold  them.  The 
petitioners  did  that  by  paying  the  amount  that  was  owing  upon  them  out  of 
moneys  which  stood  to  the  credit  of  the  bankrupt  bank  —  they  redeemed  these 
bonds  for  the  Central  Savings  Bank  out  of  money  which  stood  to  the  credit  of 
the  Central  Savings  Bank.  Sometime  afterwards,  in  1875,  the  bankrupt  being 
the  owner  of  two  thousand  shares  of  the  capital  stock  of  the  Kansas  Pacific 
Bailway,  and  two  hundred  shares  of  the  common  stock  of  the  St.  Louis,  Kansas 
City  &  Northern  Railway  Company,  transmitted  the  stocks  to  the  petitioners^ 
Kelly  &  Co.,  withovt  any  apecljic  directfons.  The  letter  in  which  that  trans- 
mission was  made  is  not  in  the  record,  but  it  is  stated  in  the  testimony  it  was 
done  with  a  view  that  the  stocks  might  be  more  conveniently  sold  if  tlie  Cen- 
tral Savings  Bank  desired  to  do  so.  It  is  enough  to  say,  on  this  point,  that 
there  was  no  specific  pledge,  on  the  one  hand,  of  these  bonds  to  Kelly  &  Co., 
nor  any  express  agreement  that  they  should  hold  them  as  security  for  any  over- 
drafts which  might  be  made  upon  them.  There  was  no  express  agreement  of 
this  kind;  nor,  on  the  other  hand,  was  there  any  express  agreement  that  they 
should  not  thus  hold  them,  or  that  they  were  specially  pledged  for  any  collat- 
eral or  definite  purpose.  They  were  sent  there  under  those  circumstances;  so 
that  in  1876,  when  the  bankruptcy  of  the  Central  Savings  Bank  occur  red,  the 
condition  of  affairs  between  these  two  parties  was,  in  substance,  this:  The  one 
was  the  correspondent  of  the  other.  Kelly  &  Co.  had  the  possession  (obtained 
in  the  manner  which  I  have  briefly  stated)  of  these  South  Carolina  bonds,  the 
Kansas  Pacific  and  the  St.  Louis,  Kansas  City  &  Northern  Railway  stocks. 
On  the  5th  day  of  July,  1876,  the  Central  Savings  Bank  awoke  to  a  very 
alarming  state  of  affairs.  The  day  preceding  had  been  the  4:th  of  July—  a 
legal  holiday.  There  were  two  days'  drafts  to  be  provided  for,  and  the  clear- 
ing-house showed  there  was  a  debit  against  them  of  $50,000,  and  they  had  not 
the  means  wherewith  to  pay.  What  took  place  in  this  crisis,  as  bearing  on  this 
transaction,  is  very  well  stated  m  Mr.  Conroy's  brief.  Mr.  Conroy  represents 
the  assignee,  and  he  has  stated  the  case  as  strongly  for  the  assignee  as  the  facts 
warrant,  though  I  think  he  has  stated  it  fairl3\  He  says:  "The  money  was 
not  on  hand  to  meet  this  $50,000  at  the  clearing-house.  The  president  of  the 
bank  was  at  once  consulted,  and  the  following  telegram  was  the  result: 
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«'St.  Louis,  July  5, 1876. 
«' '  To  Eugene  KeUy  cfe  Co.,  New  York: 
"  *  Can  we  overdraw  to  $50,000? 

(Signed)  "'Central  Savings  Bank.' 

"After  sending  that  dispatch,  and  before  receiving  Kelly  &  Co.'s  answer, 
the  Central  Savings  Bank  drew  drafts  on  Kelly  &  Co.  for  about  $30,000,  and 
remitted  to  them  $6,000. 

"  Kelly  &  Co.'s  answer  to  the  telegram  was  as  follows : 

" '  New  Toek,  July  5,  1876. 
"  *  To  Central  Savings  Bank^  SL  Louis: 

"*Not  to  exceed  $20,000,  present  overdrafts  included;'  which  was  about 
$10,000. 

**  Tlie  ofBcers  of  the  Central  Savings  Bank  took  it  for  granted  that  Kelly  & 
Co.  would  comply  with  their  request,  and  finding  that  they  did  not,  they  sent 
the  dispatch  to  them  next  copied  on  the  day  the  bank  failed.  The  bank,  after 
doing  business  all  day,  closed  on  the  night  of  July  6th,  and  never  reopened. 

"'St.  Louis,  July  6,  1876. 
" '  To  Eugene  KeUy  <k  Co,,  New  York: 

"*D.spatch  received  after  banking  hours;  drew  $24,000  more  currency. 
Protect  drafts.    We  will  remit  or  forward  securities  to  cover. 

(Signed)  "'Central  Savings  Bank.' 

"  The  promise  was  that  they  would  '  remit  or  forward  securities.'  What  they 
did  in  redemption  of  that'promise  wiis  this:  On  the  same  day,  July  6th,  the 
bank  officers  sent  two  deeds  for  property  mentioned  in  the  record,  conveying 
real  estate,  part  in  this  cit}^  and  part  beyond  it,  inclosed  in  the  following  letter: 

"'St.  Louis,  July  6,  1876. 
^^^  Messrs.  Eugejie  KeUy  cfe  Co.,  New  York: 

"*  Gentlemen  —  We  inclose  deeds  for  property  in  this  city  and  at  Chelten- 
ham, to  secure  the  payment  of  the  drafts  we  drew  j^esterday.  We  send  this  aa 
promised,  and  feel  certain  that  it  and  what  you  already  have  on  hand  will 
cover  your  advances. 

" '  Eespectf ully  yours, 

"'Henry  J.  Spaunhorst,  President.'" 

Those  deeds  went  forward.  I  will .  not  say,  definitely,  just  what  the  entire 
overdrafts  amounted  to  —  it  was  between  thirty  and  forty  thousand  dollars. 
The  deeds  of  trust  were  received  and  accepted,  and  the  property  afterwards 
sold,  leaving  a  large  deficit.  And  Kelly  &  Co.  held  possession  of  the  South  Caro- 
lina bonds  and  the  Kansas  Pacific  and  the  St.  Louis,  Kansas  City  &  Northern 
Eailway  stocks.  They  first  proved  up  their  claim  in  respect  to  this  matter  as 
unsecured,  and  finding  afterwards  that  the  real  estate  did  not  cover  their 
indebtedness,  and  there  was  a  large  balance  due  them,  they  asked  to  withdraw 
that  as  an  unsecured  claim,  and  to  be  allowed  to  prove  it  as  a  secured  claim  — 
alleging  the  security  to  be  a  banker's  lien  upon  the  bonds  and  stocks  for  the 
amount  due  them,  after  exhausting  their  other  securities. 

I  have  omitted  a  material  circumstance  which  ought  to  be  stated  —  one 
transaction  at  this  end  of  the  line,  and  one  at  the  other  —  namely:  When  the 
officers  of  this  bank  were  called  upon,  on  the  5th  day  of  July,  to  face  this  large 
deficit  —  to  face  bankruptcy  or  do  something  to  prevent  it, —  they  began  to 
canvass  as  to  their  condition,  and  their  reliance  was  upon  Kelly  &  Co.  They 
ascertained  how  much  they  had  overdrawn.     They  made  a  calculation  as  to 
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what  their  general  credit  ought  to  be,  and  they  made  an  estimate  as  to  the 
value  of  the  bonds  and  stocks  in  the  hands  of  Kelly  &  Co.,  and  estimated  it  at 
about  $25,000.  Now,  when  the  telegram  of  the  Central  Savings  Bank  reached 
New  York,  asking  to  overdraw  for  $50,000,  the  officers  of  that  bank  canvassed 
the  credit  and  situation  of  the  Central  Savings  Bank,  and  they  took  out  these 
securities  and  made,  in  the  language  of  the  president  of  the  bank,  Mr.  Kelly,  a 
rough  estimate — not  going  into  particular  details — of  the  value  of  the  stocks 
and  bonds  belonging  to  the  Central  Savings  Bank  in  their  hands,  and  they  esti- 
mated it  roughly  at  $20,000.  After  having  made  this  estimate  they  sent  the 
dispatch  which  I  read  before:  "No;  you  cannot  draw  for  $50,000,  but  you  may 
draw  for  $20,000,  including  the  $9,000  or  $10,000  that  you  already  owe  us." 
These  are  undisputed  facts.  Since  this  is  a  contest  between  the  assignee  ia 
bankruptcy  of  the  Central  Savings  Bank,  representing  the  general  creditors  of 
the  bankrupt  bank,  and  Kelly  &  Co.,  who  claim  a  special  lien  upon  the  pro- 
ceeds of  these  bonds  and  stocks,  and  since  this  is  a  question  which  turns  entirely 
upon  the  fact  as  to  whether  Kelly  &  Co.  have  a  lien  upon  these  bonds  and 
stocks  for  the  general  balance  due  them,  it  is  only  necessary  to  determine 
whether,  under  the  circumstances  of  this  case,  Kelly  &  Co.  have  what  is  known 
in  the  law  as  a  banker's  lien  on  the  South  Carolina  bonds  and  on  the  railroad 
stocks  in  their  hands  at  the  time  of  the  failure. 

§  1 92.  When  there  ia  no  agreement  to  the  contrary^  a  hanker  fias  a  lien  upon 
all  papers  and  securities  in  his  hands  for  any  debt  due  him  from  the  owner  of 
the  same. 

Whether  a  banker  has  a  lien  for  any  general  balance  due  him  depends  upon 
the  circumstances  of  the  particular  case.  The  law  will  not  force  a  lien  on  a 
banker,  any  more  than  upon  any  one  else,  against' the  actual  or  presumed  inten- 
tion of  the  parties.  If  there  is  a  lien,  it  is  because  there  is,  at  all  events,  noth- 
ing in  the  transaction  which  repels  the  presumption  of  giving  a  credit  on  the 
strength  of  the  securities.  Therefore,  in  the  case  to  which  Mr.  Conroy  calls 
attention  —  a  leading  case  on  this  subject —  that  of  Lucas  v.  Dorrien,  7  Taunt., 
278,  a  party  went  to  a  banker  and  said:  "  I  want  to  raise  on  the  security  of  a 
lease  a  certain  sum  of  money."  The  bankers  considered  the  proposition  and 
rejected  it.  But  the  lease,  in  the  language  of  the  report,  was  "casually  left" 
in  the  possession  of  the  bankers,  and  the  bankruptcy  of  the  owners  of  the  lease 
having  afterwards  happened,  the  bankers  claimed  they  were  entitled  to  hold 
this  lease  by  virtue  of  a  banker's  lien  upon  it.  But  the  court  said,  "  No  " — 
and  very  properly.  "  This  was  left  here  by  mistake — left  here  casually.  The 
party  brought  it  here  to  get  a  specific  loan  upon  it.  You  refused  it,  and  he 
neglected  to  take  it  away.  Ton  cannot  hold  that  lease  as  a  pledge  —  you  can- 
not make  that  available  as  a  basis  of  any  lien  in  the  nature  of  a  banker's  lien." 
The  supreme  court  of  the  United  States,  which,  so  far  as  this  court  is  con- 
cerned, must  be  considered  to  be  the  source  of  the  highest  authority  on  this 
subject,  has  had  this  question  before  them  in  three  cases  —  quite  famous  cases  — 
which  have  been  referred  to  by  the  counsel:  Bank  of  Metropolis  v.  The  New 
England  Bank,  1  How.,  234,  which  went  before  the  court  again  in  6  How., 
212,  and  an  illustrative  case  of  Wilson  u  Smith,  3  How.,  763.  (See  §§  203,  204, 
infra,)  The  bank  cases  were  very  strong  ones,  and,  perhaps,  carry  the  doctrine 
of  bankers'  liens  as  far  as  it  has  ever  been  carried.  In  substance,  the  case  was 
this:  Two  banks  were,  as  here,  correspondents  of  each  other.  Each  bank  was 
in  the  habit  of  transmitting  paper  for  collection  to  the  other.  In  this  particu- 
lar case  certain  paper  was  transmitted  by  its  correspondent,  indorsed  to  it,  and 
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apparently  belonging  to  the  sender,  to  a  bank  to  collect.  The  bank  did  collect 
it,  and  the  bank  which  had  transmitted  it  proved  to  b3  insolvent  and  owing 
the  bank  which  made  the  collection.  The  bank  insisted  on  holding  the  pro- 
ceeds of  this  collection,  although,  in  fact,  the  paper  collected  belonged  to  a 
third  bank.  The  real.owner  of  the  paper  that  had  been  collected  by  the  bank 
brought  suit  against  it  to  recover  the  proceeds.  The  supreme  court  of  the 
United  States  held  that,  inasmuch  as  these  two  banks  were  the  correspondents 
of  each  other,  and  inasmuch  as  this  paper  did  not  show  on  its  face  that 
it  belonged  to  any  other  than  the  correspondent  bank,  the  defendant  bank 
which  collected  it  had  all  the  right  that  it  would  have  if  it  had  really  belonged 
to  the  correspondent,  and,  therefore,  it  hadti  right  —  and  they  recognized  the 
right  —  to  hold  the  proceeds  of  that  collection  to  secure  any  balance  due  to  it, 
in  the  absence  of  knowledge  or  notice  of  facts  to  put  it  on  inquiry  that  it  be- 
longed to  the  other  bank.  It  is  a  very  strong  application  of  the  doctrine  of  a 
banker's  lien. 

I  think  Mr.  Conroy  is  entirely  mistaken  in  arguing,  under  the  circumstances, 
that,  in  the  case  at  bar,  there  were  any  facts  which  tended  to  show  that  Kelly 
&  Co.  did  not  rely  upon  these  securities.  Presumptively  they  would  rely  on 
them,  but  we  are  not  remitted  or  relegated  to  any  presumption  in  this  case, 
because,  as  I  said  before,  it  is  in  evidence  —  it  is  in  undisputed  evidence  — 
that  both  parties  so  understood  it ;  for,  when  it  was  proposed  on  the  part  of 
the  Central  Savings  Bank  to  make  this  large  overdraft,  they  made  an  estimate 
of  the  value  of  the  securities  in  the  hands  of  Kelly  &  Co.  On  the  other  hand, 
Kelly  &  Co.,  before  they  would  allow  even  an  overdraft  of  $20,000,  made  an 
estimate  of  the  value  of  these  securities,  showing  that  they  relied  on  them.  It  is 
not  a  case  where  these*  securities  had  baen  pledged  for  some  spacifio  collateral 
purpose.  Not  at  all.  Kelly  &  Co.  acted  in  the  utmost  good  faith  —  something 
•which,  on  this  record,  however  it  may  be  in  fact,  cannot,  I  think,  ba  entirely 
predicated  of  the  action  of  the  Central  Savings  Bank ;  for  here  they  drew  without 
any  express  authority  —  overdrew.  They  sent  a  letter,  "  We  will  remit  or  for- 
ward securities  to  cover  our  overdraft,"  advising  them  that  they  had  overdrawn 
$24,000.  What  would  a  banker  understand  by  that?  He,  wouldn't  under- 
stand by  "  securities  "  that  they  were  forwarding  them  deeds  to  real  estate  to 
cover  advances  in  money. 

Then,  again,  the  understanding  of  the  parties  as  to  the  nature  of  the  pD3ses- 
slon  of  these  securities  appears  in  this  letter  of  July  6th :  "  We  send  these 
deeds  as  promised,  and  feel  certain  that  it,  with  w/tat  you  already  have  on*handy 
will  cover  your  advances."  They  had  nothing  on  hand  but  a  large  overdraft 
on  themselves  except  these  bonds  and  stocks.  True,  this  letter  was  not  acted 
upon,  because,  before  it  reached  Kelly  &  Co.  and  any  drafts  had  been  paid  on 
the  strength  thereof,  Kelly  &  Co.  became  aware  of  the  failure  of  the  bank  here; 
still,  it  is  evidence  of  an  understanding  on  the  part  of  the  bank  officers  here 
that  these  bonds  and  stocks  were  there  as  a  basis  of  credit.  Now,  on  this 
record,  I  have  not  a  particle  of  doubt,  on  the  acknowledged  law,  the  settled 
law  in  relation  to  the  right  of  the  banker  to  a  lien  on  papers  and  securities  in 
his  hands,  where  there  is  no  agreement  that  negatives  it,  and  wh-jre  such  a 
lien  is  consistent  with  the  whole  transaction,  that  Kelly  &  Co.  have  a  lien  on 
these  stocks  and  bonds  in  their  possession  as  against  the  general  creditors  of 
the  Central  Savings  Bank.  That  having  been  the  judgment  below,  it  is  af- 
firmed. 
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§  19B.  No  lien  on  money  specially  deposited.  —  A  banker  has  no  lien  upon  the  moneys  <^ 

a  depositor  for  any  separate  debt  which  the  depositor  may  be  owing  him,  and  he  has  therefore 
no  right  to  apply  the  same  to  the  payment  of  such  debt  without  the  consent  of  the  depositor. 
Where  the  general  course  of  business  has  been  to  deduct  the  amount  of  notes  falling  due  from 
the  amoont  then  on  deposit,  it  seems  that  the  consent  of  the  depositor  may  be  inferred.  Bat 
such  a  transaction  is  only  valid  between  the  depositor  and  the  banl^,  and  if  it  constitutes  an 
unlawful  preference  under  the  bankrupt  law  it  is  void.  In  re  Warner,*  5  N.  R  B.,  420.  See 
§188. 

VIII.  Collections. 

Nummary — Pi'esumption  as  to  ownership  of  paper  sent  for  collection^  ^  194, 195. —  Bdaticn^ 
between  two  collecting  bmiks,  ^  196. —  Not  liable  for  negligence  of  notary,  §  197. —  Remedy 
of  owner  as  against  sub-agents,  §g  198,  199.-— I.ea;  loci,  §  200. — Holds  money  in  trust, 
§  201. — Negligence  in  giving  notice  of  non-payment;  usage,  g  202. 

§  104.  Commercial  ])aper  transmitted  from  one  bank  to  another  for  collection  is  presumed, 
in  the  absence  of  notice  to  the  contrary,  to  be  the  property  of  the  forwarding  bank,  and  cash 
may  be  advanced  or  credit  given  upon  the  paper  as  such.  Bank  of  Metropolis  r.  New  Eng^ 
land  Bank,  g  203. 

§  195.  Where  one  bank  sends  bills  to  another  for  collection,  and  the  receiving  bank  has 
notice  that  the  sending  bank  has  no  interest  in  the  same,  except  as  agent  for  such  purpose, 
the  former  cannot  retain  the  proceeds  against  the  latter  for  the  general  balance  of  account. 
But  if  the  receiving  bank  has,  without  such  notice,  upon  the  faith  of  such  remittances,  given 
oredit  to  the  sending  bank,  it  can  retain  such  proceeds,  even  as  against  the  real  owner.  Bank 
of  Metropolis  r.  New  England  Bank,  g  204. 

§  19n.  A  collecting  bank  is  the  agent  of  the  transmitting  bank  when  the  funds  are  kept 
distinct ;  but  where  placed  to  the  credit  of  the  latter,  the  former  becomes  a  debtor  and  not  an 
agent ;  and  a  depreciation  of  bank  bills  then  falls  upon  the  collecting  bank.  Marine  Bank  v. 
Fulton  Bank,  §;§  205,  206. 

§  1  if  7.  A  banker  having  placed  notes  which  he  holds  for  collection  in  the  hands  of  a  repu- 
table notary  for  presentation,  and,  if  necessary,  for  protest  and  notice  to  indorsers,  is  not  liable 
for  the  default  of  such  notary,  nor  responsible  to  the  owner  of  the  notes.  Britbon  v,  Niccolls, 
§§  207.  208. 

g  1 9.S.  The  owner  of  paper  sent  to  a  bank  for  collection  has  no  remedy  against  the  agents 
selected  by  the  bank  to  make  the  collection ;  the  bank  to  which  he  sends  the  paper  is  alone 
answerable  to  liim.     Hyde  v.  First  National  Bank,  §§  2u9,  210.     See  ^§  284.  236. 

§  1 99.  Where  a  bank  receives  paper  for  collection,  and  sends  it  to  its  agent  at  a  distant  place 
for  collection,  the  bank  is  directly  liable  to  the  owner  of  the  paper  for  the  default  or  failure 
of  its  sub-agent.  (CJonflicting  authorities  cited.)  Kent  v.  The  Dawson  Bank,  §§  211-213. 
See  ^§  :^a4,  236. 

§  2iO(».  Where  the  paper  is  sent  from  one  state  to  another,  the  rights  of  the  parties  are  gov- 
erned by  the  law  of  the  state  to  which  the  paper  is  sent.    Ibid, 

§201.  A  bank  received  a  draft  for  collection.  It  presented  the  draft  to  the  drawees,  and  ac- 
cepied  their  check,  which  was  presented  and  certified.  The  bank  then  closed  its  doors,  and 
aflerwanls  collected  the  check,  and  the  money  went  into  the  hands  of  the  receiver  of  the 
bank.  Held,  that  the  money  was  held  in  trust  for  the  plaintiffs,  and  that  the  receiver  could 
not  hold  it  for  distribution  among  the  general  creditors.  Levi  v.  National  Bank  of  Missouri, 
§§214-217.    See  §282. 

§  202.  Where  a  bank  receives  a  draft  for  collection,  and  fails  to  notify  the  drawer  witliin 
a  reasonable  time  of  a  delay  in  payment,  and  in  the  meantime  the  drawee  fails,  the  collect- 
ing bank  is  liable  for  the  amount  of  the  draft.  It  seems  that  an  alleged  custom  to  wait  for 
the  us;:al  monthly  statement  from  which  to  learn  the  fate  of  the  draft  is  not  valid.  Trinidad 
National  Bank  v.  Denver  National  Bank,  §g  21«-220. 

[Notes.—  See  §§  221-245.] 

BANK  OF  METROPOLIS  v.  NEW  ENGLAND  BANK. 
(1  Howard,  234r-241.     1843.) 

Error  to  the  Circuit  Court  for  the  District  of  Columbia. 
Statement  of  Facts. —  Negotiable  paper  was  indorsed  by  the  New  England 
Bank,  and  sent  to  the  Commonwealth  Bank  for  collection.    Both  banks  were 
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located  at  Boston.,  The  latter  bank  sent  the  paper  to  the  Bank  of  the  Metrop- 
olis. The  New  England  Bank  sued  the  Bank  of  the  Metropolis  to  recover  the 
proceeds  of  the  paper,  and  recovered  judgment.  The  defendant  asked  the  court 
to  instruct  the  jury  as  follows:  That,  it  they  shall  believe,  from  the  said  evidence, 
that  the  Commonwealth  Bank  did,  for  a  series  of  years,  transact  business  with, 
defendants,  and  did  from  time  to  time  transmit  notes  and  other  commercial 
paper  to  defendants  for  collection,  which  were  all  treated  by  both  parties  as  if 
the  same  were  the  property  of  the  said  Bank  of  the  Commonwealth,  who  were 
•credited  in  their  account  current  with  the  proceeds,  and  charged  with  the  costs 
and  expenses,  which  accounts  were  from  time  to  time  adjusted  upon  these  prin- 
ciples; that  the  notes  and  paper  mentioned  in  said  letter  of  13th  January,  1838, 
were  indorsed  and  transmitted  in  the  ordinary  course  of  business,  without  any 
notification  that  any  other  party  or  person  had  any  interest  in  said  paper,  were 
thus  received  by  defendants,  and  held  by  them,  and  while  thus  held  by  them 
the  said  Commonwealth  Bank  became  insolvent  or  embarrassed  in  its  circum- 
stances; and  after  such  embarrassment  the  letters  aforesaid  of  the  13th  Jan- 
uary, 1838,  were  written,  and  at  the  time  of  their  receipt  by  defendants  said 
embarrassed  state  of  said  Commonwealth  Bank  was  known  to  defendants,  and 
there  was  at  that  period  a  large  balance  on  general  account  due  defendants  from 
said  Commonwealth  Bank,  and  the  said  paper  was  all  regularly  indorsed  by  the 
cashier  of  said  Commonwealth  Bank  to  defendants,  the  said  defendants  had  a 
right  to  receive  said  paper  and  the  proceeds,  when  recovered,  until  such  balance 
was  paid,  and  plaintiffs  are  not  entitled  to  recover.  The  instruction  was 
refused. 

0pm  ion  by  Taney,  C.  J. 

If  this  were  a  question  between  the  two  Boston  banks,  and  the  case  depended 
upon  their  respective  rights,  the  plaintiff  in  the  court  below  would,  undoubt- 
edly, have  been  entitled  to  recover;  for  it  is  admitted  that,  although  the  notes 
^nd  bills  were  indorsed  to  the  Commonwealth  Bank  by  the  cashier  of  the  New 
England  Bank,  yet  no  consideration  was  given  for  them,  nor  any  advances  of 
money  made  upon  them,  and  they  were  placed  in  the  hands  of  the  first-men- 
tioned bank,  as  the  agent  of  the  other,  merely  for  the  purpose  of  collection. 
The  question,  however,  is  a  different  one  between  the  parties  to  this  suit,  and 
its  solution  must  depend,  not  upon  the  nature  of  the  transactions  between  these 
two  banks,  but  upon  the  dealings  between  the  Commonwealth  Bank  and  the 
Bank  of  the  Metropolis.  It  appears  from  the  evidence  offered  by  the  plaintiff 
in  error,  that,  for  several  years  prior  to  the  insolvency  of  the  Commonwealth 
Bank  (which  happened  in  January,  1838),  there  had  been  mutual  and  extensive 
dealings  between  the  two  last-mentioned  banks,  and  an  account  current  be- 
tween them,  in  which  they  mutually  credited  each  other  with  the  proceeds  of 
.all  paper  remitted  for  collection  when  received,  and  charged  all  costs  of  protest, 
postage,  etc.  Accounts  were  regularly  transmitted  from  the  one  to  the  other, 
^nd  settled  upon  these  principles;  and  upon  the  face  of  the  paper  transmitted 
it  always  appeared  to  be  the  property  of  the  respective  banks,  and  to  be  remit- 
ted by  each  of  them  on  its  own  account.  The  balances  in  the  account  current 
fluctuated  according  to  the  amount  of  paper  they  respectively  transmitted,  and 
these  balances,  it  would  seem,  were  generally  suffered  to  remain  until  they 
were  reduced  by  the  proceeds  of  the  notes  and  bills  deposited  with  each  other 
in  the  usual  course  of  business.  Thus,  in  November,  1837,  the  Bank  of  the 
Hetropolis  was  debtor  upon  the  account  in  the  sum  of  $2,200,  but  in  January, 
1838,  when  notice  of  the  failure  of  the  Commonwealth  Bank  was  received, 
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that  balance  had  been  extinguished  and  the  last-mentioned  bank  was  debtor  in- 
the  sum  of  $2,900.  It  is  not  suggested  that  any  information 'of  the  interest  of 
the  New  England  Bank  in  the  paper  in  question  was  ever  communicated  to  the 
Bank  of  the  Metropolis  until  after  the  insolvency  of  the  Commonwealth  Bank. 
And  the  question  is  whether  the  plaintiff  in  error  has  a  right  to  retain  the  pro- 
ceeds of  the  notes  then  in  its  hands  to  cover  the  balance  of  account  due  upoa 
these  transactions. 

§  203.  Paper  sent  hy  one  hank  to  another  for  collection  is  presumed  to  he  the^ 
property  of  the  forwarding  hank. 

If  the  notes  remitted  had  been  the  property  of  the  Commonwealth  .Bank> 
there  would  be  no  doubt  of  the  right  to  retain,  because  it  has  been  long  settled 
that  wherever  a  banker  has  advanced  money  to  another,  he  has  a  lien  on  all  the 
paper  securities  which  are  in  his  hands  for  the  amount  of  his  general  balance,, 
unless  such  securities  were  delivered  to  him  under  a  particular  agreement.  The 
paper  in  question  was,  however,  the  property  of  the  New  England  Bank,  and 
was  indorsed  and  delivered  to  the  Commonwealth  Bank  for  collection,  without 
any  consideration,  and  as  its  agent,  in  the  ordinary  course  of  business,  it  being 
usual,  and,  indeed,  necessary,  so  to  indorse  it,  in  order  to  enable  the  agent  to 
receive  the  money.  Yet  the  possession  of  the  paper  y^zaprim/i  facie  evidence 
that  it  was  the  property  of  the  last-mentioned  bank,  and,  without  notice  to  the 
contrary,  the  plaintiflf  in  error  had  a  right  so  to  treat  it,  and  was  under  no  ob- 
ligation to  inquire  whether  it  was  held  as  agent  or  as  ow^ner;  and,  if  an  advance 
of  money  had  been  made  upon  this  paper  to  the  Commonwealth  Bank,  the 
right  to  retain  for  that  amount  would  hardly  be  disputed.  We  do  not  perceive 
any  difference  in  principle  between  an  advance  of  money  and  a  balance  suf- 
fered to  remain  upon  the  faith  of  these  mutual  dealings.  In  the  one  case,  as 
well  as  the  other,  credit  is  given  upon  the  paper  deposited  or  expected  to  be. 
transmitted  in  the  usual  course  of  the  transactions  between  the  parties.  There 
does  not,  indeed,  appear  to  have  been  any  express  agreement  that  those  bal- 
ances should  not  be  immediately  drawn  for,  but  it  may  be  implied  from  the 
manner  in  which  the  business  was  conducted ;  and  if  the  accounts  show  that  it 
was  their  practice  and  understanding  to  allow  them  to  stand  and  await  the 
collection  of  the  paper  remitted,  the  rights  of  the  parties  are  the  same  as  if 
there  had  been  a  positive  and  express  agreement,  and  such  mutual  indulgence 
on  these  balances  would  be  a  valid  consideration,  and,  like  the  actual  advance 
of  money,  give  the  plaintiflf  in  error  a  right  to  retain  the  amount  due  on  closing 
the  account. 

It  is  evident  that  a  loss  must  be  sustained  either  by  the  plaintiflf  or  defend- 
ant in  error,  by  the  failure  of  the  Commonwealth  Bank.  We  see  no  ground 
for  maintaining  that  there  is  any  superior  equity  on  the  side  of  the  New  Eng- 
land Bank.  It  contributed  to  give  to  the  corporation  which  has  proved  insolv- 
ent credit  with  the  plaintiflf  in  error  by  the  notes  and  bills  which  it  placed  in 
its  hands  to  be  sent  to  Washington  for  collection,  indorsed  in  such  a  form  as  tO' 
make  them  prima  fade  the  property  of  the  Commonwealth  Bank,  and  enable 
it  to  deal  with  them  as  if  it  were  the  real  owner.  The  Bank  of  the  Metropolis, 
on  the  contrary,  is  in  no  degree  responsible  for  the  confidence  which  the  de- 
fendant in  error  reposed  in  its  agent..  And  when  this  misplaced  confidence  has. 
occasioned  the  loss  in  question,  it  would  be  unjust  to  throw  it  upon  the  bank 
which  has  been  guilty  of  no  fault  or  want  of  caution,  and  which  was  induced  ta 
give  the  credit  by  the  manner  in  which  the  defendant  in  error  placed  its  prop- 
erty in  the  hands  of  an  agent  unworthy  of  the  trust.     If,  therefore,  the  jury^ 
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jBnd  that  the  course  of  dealing  between  the  Commonwealth  Bank  and  the  Bank 
of  the  Metropolis  was  such  as  is  stated  in  the  testimony ;  that  they  always  ap- 
I>eared  to  be,  and  treated  each  other  as,  the  true  owners  of  the  paper  mutually 
remitted,  and  had  no  notice  to  the  contrary;  and  that  balances  were  from  time 
to  time  suffered  to  remain  in  the  hands  of  each  other,  to  be  met  by  the  pro- 
ceeds of  negotiable  paper  deposited  or  expected  to  be  transmitted  in  the  usual 
course  of  the  dealing  between  them,  then  the  plaintiff  in  error  is  entitled  to 
retain  for  the  qniount  due  on  the  settlement  of  the  account. 

The  question  whether  the  balances  were  usually  suffered  to  lie  for  a  time  ou 
account  of  negotiable  paper  actually  deposited  orexpectei  to  be  received,  and 
"which  formed  the  consideration  on  which  the  defense  rested,  is  not  perh  ips  as 
distinctly  stated  as  it  might  have  been  in  the  hypothetical  instruction  requested 
by  the  plaintiff  in  error.  But  we  think  it  is  fairly  to  be  inferred  from  the 
language  used  in  the  prayer,  by  which  the  defense  is  put  upon  the  ground  that 
the  paper  transmitted  was  treated  by  the  parties  as  the  property  of  each  other; 
and  as  the  prayer  was  rejected  without  any  explanation  or  qualification,  we* 
have  no  reason  for  supposmg  that  a  different  construction  was  put  upon  it  in  the 
circuit  court.    The  judgment  must,  therefore,  be  reversed. 

BANK  OF  METROPOLIS  v.  NEW  ENGLAND  BANK. 
(6  Howaxd,  212^-237.    1847.) 

Error  to  the  Circuit  Court  for  the  District  of  Columbia. 

For  a  statement  of  the  facts  in  this  case  see  the  preceding  opinion. 

Opinion  by  Taney,  C.  J. 

This  case  was  before  the  court  at  January  term,  1843,  and  is  reported  inr 
1  How.,  234.  (See  §  203,  supra.)  The  judgment  of  the  circuit  court  was 
then  reversed,  and  the  case  remanded,  with  directions  to  award  a  venire  facias 
de  novo.  Upon  the  second  trial  some  additional  testimony  appears  to  have 
been  offered,  and  two  instructions  given  by  the  court  to  the  jury,  one  upon 
the  prayer  of  the  defendant,  the  other  upon  the  prayer  of  the  plaintiff,  to  the 
last  of  which  the  defendant,  who  is  now  plaintiff  in  error,  excepted;  and 
the  judgment  of  the  circuit  court  being  against  him,  he  has  again  brought  the 
case  here  by  writ  of  error.  The  opinion  expressed  by  this  court,  in  reversing 
the  former  judgment  and  remanding  the  case,  is  summed  up  in  the  following 
paragraph,  in  1  How.,  240: 

"  If,  therefore,"  say  the  court,  "  the  yary  find  that  the  course  of  dealing  be- 
tween the  Commonwealth  Bank  and  the  Bank  of  the  Metropolis  was  such  as 
is  stated  in  the  testimony ;  that  they  always  appeared  to  be,  and  treated  each 
other  as,  the  true  owners  of  the  paper  mutually  remitted,  and  had  no  notice  to 
the  contrary;  and  that  balances  were  from  time  to  time  suffered  to  remain  in 
the  hands  of  each  other,  to  be  met  by  the  proceeds  of  negotiable  paper  depos- 
ited or  expected  to  be  transmitted  in  the  usual  course  of  dealing  between 
them,  then  the  plaintiff  in  error  is  entitled  to  retain  for  the  amount  due  on 
the  settlement  of  the  account." 

The  only  question  now  open  upon  this  second  writ  of  error  is,  whether  the 
circuit  court  in  their  instructions  to  the  jury  have  conformed  to  this  opinion. 
We  have  examined  them  with  a  good  deal  of  care,  and  regret  to  find  them  so 
complicated  and  involved  that  we  have  some  difficulty  in  ascertaining  the 
meaning  of  the  circuit  court.     It  would  seem  to  be  almost  impossible  for  a 
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jury  acting  under  such  instructions  to  comprehend  distinctly  the  issues  of  fact 
upon  which  they  were  to  find  their  verdict.  Indeed,  as  we  understand  these 
two  instructions,  the  last  paragraph  in  the  second  seems  to  this  court  to  be  in- 
consistent with  the  direction  contained  in  the  first.  And  if  the  last  instruc- 
tion stood  by  itself,  without  any  reference  to  the  first,  it  might  perhaps  be 
construed  to  be  substantially  the  same  with  the  directions  given  by  the  circuit 
court  at  the  former  trial,  which  were  reversed  upon  the  former  writ  of  error. 
It  is  not  usual,  in  remanding  a  case,  to  state  in  the  opinion  of  this  court  the 
particular  manner  in  which  the  instructions  to  the  jury  should  have  been 
framed,  but  to  state  in  the  opinion  the  principles  of  law  which  govern  the  case 
as  it  appears  in  the  record,  and  leave  it  to  the  circuit  court  to  apply  them  to 
the  case  as  it  may  appear  in  evidence  upon  the  second  trial,  in  such  manner 
and  form  as  it  may  think  advisable.  From  the  manner,  however,  in  which  the 
directions  of  the  circuit  court  appear  in  the  record  before  us,  upon  the  trial 
under  the  mandate,  we  may  perhaps  prevent  future  difficulty  by  stating  the 
form  in  which  instructions  to  the  jury  might  have  been  given  so  as  to  carry 
into  effect  the  opinion  of  this  court,  and  enable  the  jury  to  understand  more 
clearly  the  points  in  issue  before  them.  Of  course,  we  do  not  mean  to  pre- 
scribe this  form  to  the  circuit  court  when  the  case  again  comes  before  it,  be- 
cause the  testimony  then  offered  may  differ  materially  from  that  now  contained 
in  the  record.  But  if,  instead  of  the  complex  instructions  under  which  the 
case  was  decided  at  the  last  trial,  the  following  directions  had  been  given,  it 
would  have  conformed  to  the  opinion  of  this  court  when  the  case  was  formerly 
before  it,  and  at  the  same  time  have  enabled  the  jury  to  understand  more  dis- 
tinctly the  matters  of  fact  in  dispute  between  the  parties,  and  submitted  to 
them  for  decision. 

§  204.  Relations  of  hanh»  to  each  other  in  collections  sent  hy  one  to  the  other^ 
and  their  relations  to  the  owners  of  tlie  hills  sent  for  collection, 

1.  If,  upon  the  whole  evidence  before  them,  the  jury  should  find  that  the 
Bank  of  the  Metropolis,  at  the  time  of  the  mutual  dealings  between  them,  had 
notice  that  the  Commonwealth  Bank  had  no  interest  in  the  bills  and  notes 
in  question,  and  that  it  transmitted  them  for  collection  merely  as  agent^ 
then  the  Bank  of  the  Metropolis  was  not  entitled  to  retain  against  the 
New  England  Bank  for  the  general  balance  of  the  account  with  the  Common- 
wealth Bank.  2.  And  if  the  Bank  of  the  Metropolis  had  not  notice  that  the 
Oommonwealth  Bank  was  merely  an  agent,  but  regarded  and  treated  it  as  the 
owner  of  the  paper  transmitted,  yet  the  Bank  of  the  Metropolis  is  not  entitled 
to  retain  against  the  real  owners,  unless  credit  was  given  to  the  Commonwealth 
Bank,  or  balances  suffered  to  remain  in  its  hands  to  be  met  by  the  negotiable 
paper  transmitted,  or  expected  to  be  transmitted,  in  the  usual  course  of  the 
dealings  between  the  two  banks.  3.  But  if  the  jury  found  that  in  the  deal- 
ings mentioned  in  the  testimony,  the  Bank  of  the  Metropolis  regarded  and 
treated  the  Commonwealth  Bank  as  the  owner  of  the  negotiable  paper  which 
it  transmitted  for  collection,  and  had  no  notice  to  the  contrary,  and  upon  the 
cretlit  of  such  remittances  made  or  anticipated  in  the  usual  course  of  dealing 
between  then^,  balances  were  from  time  to  time  suffered  to  remain  in  the 
■hands  of  the  Commonwealth  Bank,  to  be  met  by  the  proceeds  of  such  nego- 
tiable paper,  then  the  plaintiff  in  error  is  entitled  to  retain  against  the  defend- 
ant in  error  for  the  balance  of  account  due  from  the  Commonwealth  Bank. 

We  restate  the  former  opmion  of  this  court  in  this  form  because  we  pre- 
sume it  must  have  been  misunderstood  by  the  circuit  court.     And  as  it  wag 
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not  followed  in  the  proceedings  under  the  mandate,  the  judgment  must  be 
reversed,  and  the  cause  remanded,  with  directions  to  award  a  venire  faciae  de 
novo. 

MARINE  BANK  v.  FULTON  BANK, 

(2  WaUace,  252-259.     1864.) 

Statement  of  Facts. —  The  Fulton  Bank  was  located  at  New  York,  the 
Marine  Bank  at  Chicago.  In  1861  the  Fulton  Bank  sent  two  notes  to  the 
Marine  Bank  for  collection.  The  notes  were  collected  in  Illinois  currency,  at 
that  time  depreciated  from  five  to  ten  per  cent.  The  Marine  Bank  advised  its 
<;orrespondent  of  the  condition  of  the  Illinois  currency,  and  the  Fulton  Bank 
<}irected  it  to  hold  the  avails  of  the  notes  subject  to  order.  About  a  year  after 
the  collection  the  Fulton  Bank  demanded  payment,  which  the  Marine  Bank 
refused,  unless  the  former  would  accept  Illinois  currency,  at  that  time  fiity 
per  cent,  below  par.  The  Fulton  Bank  brought  suit,  and  the  court  charged 
that  it  was  entitled  to  recover  the  value  of  the  Illinois  currenc}^  at  the  time  the 
<5ollection  was  made,  and  refused  to  charge  that  it  was  entitled  to  recover,  in 
<5oin,  the  value  of  Illinois  currency  at  the  time  of  demand. 

§  205.  A  coU^ecting  hank  is  tlie  agent  of  the  transmittiiig  banJCy  when. 

Opinion  by  Mr.  JrsTioE  Miller. 

The  Chicago  bank  was  unquestionably  the  agent  of  the  Fulton  County 
Bank  up  to  and  including  the  receipt  of  the  money  from  the  makers  of  the 
notes.  If  no  change  was  made  in  their  relation  subsequent  to  that  time,  then 
the  former  bank,  having  obeyed  instructions,  sfiould  not  be  held  liable  to  the 
latter  for  the  depreciation  of  its  money.  The  agent,  however,  in  this  case  was 
a  bank  engaged  in  the  usual  banking  business  of  discounting  notes,  buying  and 
:selling  exchange,  and  receiving  deposits  from  its  customers,  and  some  confusion 
may  grow  out  of  the  peculiar  character  of  the  agent.  If  any  person  not  a 
banker  had  received  this  sura  of  money  for  an  eastern  correspondent,  with  in- 
structions to  hold  it  subject  to  order,  he  would  probably  have  locked  it  up  in 
his  own  safe,  or  that  of  some  one  else,  until  called  for;  and  when  demanded, 
he  would  have  delivered  the  identical  money  which  he  had  received,  thus  dis- 
charging his  whole  duty  as  agent.  If,  however,  instead  of  this  prudent  and 
sale  course,  he  had  the  same  day  that  he  received  it  bought  with  it  a  bill  on 
New  York  at  thirty  days,  which,  when  matured,  was  worth  in  Chicago  one- 
half  per  cent,  premium,  it  will  hardly  be  contended  that  when  the  principal 
•demanded  his  money  the  agent  could  pay  him  by  buying  in  the  market  other 
bills  of  Illinois  banks  fifty  per  cent,  below  par.  This,  however,  is  substantially 
what  the  Chicago  bank  did,  and  what  it  claims  the  right  to  do.  It  is  true  that 
it  is  not  in  evidence  what  precise  use  was  made  by  it  of  the  money  received  for 
these  collections.  But  it  is  proved  that  it  was  placed  with  other  money  of  de- 
fendant, and  used  in  its  daily  business  as  its  own.  That  business  was  to  buy 
such  drafts,  to  pay  its  own  debts  to  its  depositors,  to  discount  notes  and  bills. 
If  it  was  defendant's  money  it  was  all  right,  because  he  could  do  as  he  pleased 
with  his  own.  But  if  it  was  plaintiff's  money,  held  by  defendant  as  its  agent, 
then  this  use  of  it  by  defendant  would  seem  to  be  a  conversion. 

But  here  we  are  reminded  of  the  banking  character  of  the  agent,  who  insists 
that  it  was  impossible  to  keep  plaintiff's  money  separate  from  its  own,  and  that 
plaintiff  knew  this  fact;  and,  secondly,  that  from  the  course  of  business  it  was 
understood  that,  when  the  money  was  collected  and  placed  to  the  credit  of 
plaintiff's  account,  the  defendant  would  use  it.     As  to  the  first  proposition,  it 
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cannot  be  admitted  that  there  was  any  impossibility  in  keeping  plaintiflfs  money 
separate  from  defendant's.  It  is  every  day  business  for  bankers,  who  have 
vaults  and  safes,  to  receive  on  speci^il  deposit  small  packages  of  valuables,  and 
even  money,  until  the  owners  call  for  them.  There  is  not  only  no  impossibility 
in  this,  but  there  is  no  serious  diflSculty  in  it.  It  is  simply  an  inconvenience* 
and  but  a  slight  one,  as  a  small  slip  of  paper  around  the  bills,  labeled  with  the 
owner's  name,  would  have  marked  their  identity  and  their  separation,  without 
occupymg  any  additional  space.  Even  this  inconvenience  the  defendant  could 
have  avoided  at  any  time  by  refusing  longer  to  hold  the  deposit.  But  the  truth 
undoubtedly  is,  as  stated  in  the  second  branch  of  the  proposition,  that  botb 
parties  understood  that,  when  the  money  was  collected,  plaintiff  was  to  have 
credit  with  the  defendant  for  the  amount  of  the  collection,  and  that  defendant 
would  use  the  money  in  its  business.  Thus  the  defendant  was  guilty  of  no 
wrong  in  using  the  money,  because  it  had  become  its  own.  It  was  used  by  the 
bank  in  the  same  manner  that  it  used  the  money  deposited  with  it  that  day  by 
city  customers,  and  the  relation  between  the  two  banks  was  the  same  as  that 
between  the  Chicago  bank  and  its  city  depositors.  It  would  be  a  waste  of 
argument  to  attempt  to  prove  that  this  was  a  debtor  and  creditor  relation. 

All  deposits  made  with  bankers  may  be  divided  into  two  classes,  namely, 
those  in  which  the  bank  becomes  bailee  of  the  depositor,  the  title  to  the  thing 
deposited  remaining  with  the  latter;  and  that  other  kind  of  deposit  of  money 
peculiar  to  banking  business,  in  which  the  depositor,  for  his  own  convenience; 
parts  with  the  title  to  his  money,  and  loans  it  to  thp  banker;  and  the  latter,  iir 
consideration  of  the  loan  of  the  money  and  the  right  to  use  it  for  his  own 
profit,  agrees  to  refund  the  same  amount,  or  any  part  thereof,  on  demand. 
The  case  before  us  is  not  of  the  former  class.  It  must  be  of  the  latter.  The 
parties  seem  to  have  taken  this  view  of  it,  as  is  shown  by  the  reply  made  by 
the  Chicago  bank,  May  1st  and  6th,  to  the  New  York  bank,  when  inquiring 
how  the  account  stood.  The  counsel  have  argued  as  to  the  effect  of  mixing 
the  money  of  plaintiff  with  that  of  defendant.  In  the  view  we  take  of  the 
matter,  there  was  no  such  admixture.  It  being  understood  between  the  parties 
that,  when  the  money  was  received,  it  was  to  be  held  as  an  ordinary  bank  de* 
posit,  it  became  by  virtue  of  that  understanding  the  money  of  the  defendant 
the  moment  it  was  received.  But  let  us  look  for  a  moment  at  the  equity  of 
defendant's  position.  It  receives  this  money  when  it  is  worth  ninety  cents  on 
the  dollar.  It  places  it  with  its  other  money,  and  perhaps  in  the  course  of  a 
week  all  the  specific  bank  bills  it  then  had  on  hand  are  paid  out  by  it.  It  uses 
it  in  paying  the  checks  of  its  depositors,  in  other  words,  its  debts  at  par.  It 
buys  with  it  bills  on  New  York,  which  it  converts  into  exchange  worth  a  pre^ 
mium.  But  it  continues  to  receive  of  other  parties  this  class  of  paper,  though 
constantly  depreciating.  There  is  no  legal  necessity  that  it  should  do  this.  It 
only  does  so  with  a  view  to  its  own  advantage.  When,  however,  it  proves  to 
be  a  loss  instead  of  a  profit,  the  bank  says  to  the  man  whose  money  it  had  used 
profital)!}^  months  before:  "I  claim  to  impose  this  loss  on  you.  I  insist  on  the 
right  to  pay  the  debt  I  owe  you,  not  in  the  specific  bank  bills  I  received  from 
you,  nor  in  those  of  the  same  value  which  I  received  from  you,  but  in  bills  of 
that  general  class,  although,  while  I  have  been  using  the  money,  they  have  de- 
preciated forty  per  cent." 

If  we  are  correct  in  these  views,  it  would  seem  that  the  relation  of  principal* 
and  airent  was  changed  the  moment  the  money  received  was  placed  in  the  gen- 
eral fund  of  the  bank,  and  the  plaintiff  credited  on  its  book  with  the  amount* 
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Does  the  notice  of  the  Marine  Bank  to  its  customers,  taken  in  connection  with 
the  other  facts  of  the  case,  change  the  relative  rights  of  the  parties  as  thus 
stated?  The  obvious  intent  of  the  circular  is  to  convey  to  correspondents  the 
fact  of  the  great  depreciation  in  value  of  the  Illinois  currency,  and  to  request 
them,  if  they  are  not  willing  to  have  their  notes  paid  in  such  currency,  to  with- 
draw their  collections.  This  was  just  and  fair  between  the  parties,  and  was 
what  the  collecting  bank  had  a  right  to  require.  We  think  that  it  justified  that 
bank  in  receiving  the  Illinois  currency,  in  all  cases  where  the  notice  had  reached 
their  correspondents  and  no  contrary  orders  had  been  received.  If  the  Marine 
Bank  had  thus  received  depreciated  money,  and  kept  it  without  using  it  until 
called  for,  or  had  sent  it  by  express  to  plaintiff,  it  would  have  been  relieved  from 
further  liability.  In  other  words,  as  long  as  the  defendant  retained  strictly  the 
character  of  agent,  and  acted  within  the  principle  laid  down  in  the  circular,  it 
was  protected.  But,  as  we  have  already  shown,  the  defendant  changed  that 
relation  by  using  the  money  as  its  own,  and  became  the  debtor  of  the  plaintiff 
for  the  sum  collected. 

§  206,  Wlijere  plaintiff  mistakes  his  form  of  action^  objection  micst  he  taken  in 
the  court  bdow. 

The  counsel  for  plaintiff  in  error  raises  the  point  that  the  action  was  trespass 
on  the  case  for  wrongfully  receiving  the  depreciated  paper,  and  that  the  circular 
is  a  sutBcient  defense  to  such  a  count.  This  is  undoubtedly  true,  both  as  to 
the  nature  of  the  action  and  as  to  the  effect  of  the  notice,  and  if  it  had  been 
in  any  manner  made  a  point  in  the  court  below,  we  do  not  see  how  we  could 
avoid  reversing  the  judgment.  But  nothing  of  the  kind  was  done.  All  the 
testimony  was  received  without  objection.  No  instruction  was  asked  of  the 
court  by  either  party  as  to  the  effect  of  the  testimony  in  sustaining  plaintiff's 
case,  or  as  to  the  effect  of  the  notice  in  making  good  defendant's  receipt  of  de- 
preciated paper.  On  the  contrary,  the  only  instruction  prayed  by  defendant's 
counsel  recognizes  the  right  to  recover  something  with  interest,  and  only  raises 
the  question  of  the  measure  of  damages.  On  that  subject  we  think  the  instruc- 
tion asked  was  erroneous,  and  properly  refused.  It  is  too  late  now  to  object 
for  the  first  time  to  the  particular  form  of  the  action. 

Judgment  affirmed  with  costs. 

BRITTON  1?.  NICCOLLS. 
(14  Otto,  757-766.     1881.) 

Error  to  XJ.  S.  Circuit  Court,  Southern  District  of  Mississippi.     . 

Opinion  by  Mr.  Justice  Field. 

Statement  OP  Facts. —  The  defendant  in  the  court  below  is  the  surviving 
partner  of  the  firm  of  Britton  &  Koontz,  which  was  engaged  in  the  banking 
business  at  Katchez,  in  the  state  of  Mississippi,  in  1874  and  1875.  The  plaint^ 
iff  in  the  court  below,  Niccolls^  was  at  that  time  a  citizen  of  Illinois,  and  the 
present  suit  is  brought  by  him  to  recover  damages  from  the  surviving  partner 
of  the  firm  for  its  neglect  to  present  for  payment  to  the  maker  at  their  matu- 
rity, two  promissory  notes  sent  to  it  for  collection,  by  reason  of  which  the  lia- 
bility of  a  responsible  indorser  was  released. 

The  facts  in  the  case  are  briefly  these:  In  April,  1874,  the  plaintiff  was  the 
holder  of  a  promissory  note  of  one  John  I.  Lambert  for  %Z^^^^M,  dated  at 
Natchez,  April  24,  1872,  and  payable  to  his  order  two  years  after  date,  with 
interest  at  the  rate  of  eight  per  cent,  per  annum.     The  note  was  indorsed  by 
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three  parties  besides  the  payee, —  J.  M.  Reynolds,  John  Fleraming  and  J.  ^. 
Everet.  Fleniiiiing^s  indorsement  was  without  recoarse  to  hira;  the  other  in- 
dorsements were  without  any  such  restriction  upon  the  liability  of  the  parties. 
In  April,  1874,  the  plaintitf  caused  this  note  to  be  sent,  through  a  bankings 
house  in  Bloomington,  Illinois,  to  the  firm  at  Natchez  for  collection.  The  only 
instructions  accompan3nng  it  were  that  it  was  to  be  collected  if  paid,  and  if 
not  paid  on  presentment  it  was  to  be  protested  and  notice  of  non-payment  sent 
to  the  indorsers.  In  April,  1S75,  the  plaintiff  was  the  holder  of  another  note 
of  the  same  maker,  identical  in  amount,  date  and  terms  with  the  first,  except 
that  it  was  payable  in  three  years  after  date;  and  it  was  indorsed  in  like  manner 
by  the  same  indorsers.  This  note  matured  on  the  27th  of  that  month.  Some- 
days  previously  the  plaintiff  sent  it  to  the  firm  at  Natchez,  with  instructions 
to  collect  it  if  paid,  and  if  not  paid  to  have  it  delivered  to  a  protesting  officer 
for  protest,  and  to  give  notice  to  the  indorsers.  No  information  as  to  the  res- 
idence of  the  maker  was  given  to  the  firm  with  the  notes;  nor  does  it  appear 
that  either  member  of  it  had,  then  or  subsequently,  any  knowledge  on  the  sub- 
ject. The  plaintiff  himself  was  ignorant  of  it.  He  resided,  in  fact,  on  his 
plantation,  twelve  or  fifteen  miles  from  Natchez;  he  had  no  domicile  or  place- 
of  business  in  that  city.  The  notes  not  bemg  paid  at  their  respective  mtta- 
rities, —  the  first  one  on  the  27th  of  April,  1874,  and  the  second  one  on  the  27th 
of  April,  1875, —  before  the  close  of  banking  hours  on  those  days,  were  handed 
by  the  firm  to  a  notary  public  of  the  county, -with  instructions  to  demand 
payment  of  them,  and  if  they  were  not  paid  to  protest  them  and  send  notice 
of  non-payment  to  the  indorsers.  No  other  directions  were  given.  The  notary 
knew  that  the  maker  resided  on  his  plantation,  and  had  no  place  of  business 
in  the  city;  but  he  inquired  for  him  at  the  postoffice,  the  city  hall  and  the 
courthouse, —  three  of  the  most  public  places  there, —  and,  not  finding  him, 
protested  the  notes  for  non-payment,  and  gave  notice  thereof  to  the  indorsers. 
The  plaintiff  soon  afterwards  brought  suit  against  the  maker,  and  also  against 
the  indorser,  Everet,  which  proceeded  to  judgment  and  execution;  but  nothing- 
was  obtained  from  the  parties.  Suit  was  also  brought  against  Reynolds,  the  first 
indorser,  in  which  judgment  passed  for  the  defendant,  on  the  ground  that  due 
presentment  of  the  notes  to  the  maker  and  demand  of  payment  had  not  been 
made  at  their  maturity,  by  reason  of  which  the  indorser  was  released  from  lia- 
bility. It  is  admitted  that  if.  judgment  had  been  rendered  against  Reynolds, 
the  money  due  upon  the  notes  might  have  baen  collected  upon  execution. 
The  plaintiff  thereupon  brought  the  present  action. 

The  notary  t^tified  that,  in  his  endeavors  to  make  presentment  of  the  notes^ 
for  payment,  he  had  acted  upon  his  own  opinion  as  to  his  duty,  without  in- 
structions from  the  firm ;  and  because  he  considered  that  the  notes,  being  dated 
at  Natchez,  and  no  place  of  payment  being  stated,  the  place  of  presentment 
was,  in  law,  at  Natchez,  and  not  at  the  maker's  domicile  outside  of  the  city. 
The  surviving  partner,  Britton,  testified  that  it  i%^s  alwa5^s  the  custom  of  the 
firm,  when  it  had  notes  for  collection,  whether  its  own  or  those  belonging  to 
others,  to  send  through  the  postoffice  a  notice  of  their  amount  and  of  the  date 
of  their  maturity  to  the  proper  parties,  a  reasonable  time  before  the  nptes  be- 
came payable,  and  if  payment  was  not  made  at  their  maturity,  to  place  them 
in  the  hands  of  a  notary  for  presentment  and  protest;  that  this  course  was 
pursued  with  respect  to  the  notes  in  question;  that  Koontz,  the  deceased  part- 
ner, who,  it  would  seem,  took  special  charge  of  the  business  of  protesting  paper 
left  with  the  firm  for  collection,  when  that  was  necessary,  had  inquired  of  sev- 
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eral  persons  coming  into  the  banking  house  as  to  the  residence  of  the  maker  of 
the  notes,  and  on  one  occasion  left  the  house  for  the  express  purpose  of  trying^ 
to  ascertain  it,  and  returned  stating  that  he  had  not  succeeded ;  and  that  *'  the 
notary  would  have  to  comply  with  the  law  in  such  cases,  and  present  at  several 
of  the  most  publie  places."  He  also  testified  that  he  was  ^^  certain  that  Koontz 
made  diligent  efforts  to  ascertain  Lambert's  (the  maker's)  place  of  residence, 
and  that  they  were  unsuccessful." 

Upon  the  facts  and  testimony  as  stated,  the  defendant,  among  other  things^ 
requested  the  court  to  instruct  the  jury,  in  substance:  That  if  the  bankers- 
had  no  knowledge  of  the  residence  or  place  of  business  of  the  maker,  and  were 
unable,  after  diligent  inquiry  in  the  city  of  !N^atchez,  to  ascertain  the  same^ 
and  thereupon,  at  the  maturity  of  the  notes,  handed  them  to  a  notary  publie 
for  the  purpose  of  having  presentment  made  thereof  to  the  maker  for  payment, 
and  of  having  them  protested  in  case  of  non-payment,  and  notice  thereof 
given  to  the  indorsers,  then  the  bankers  were  not  liable  for  negligence  in  per- 
forming the  duties  intrusted  to  them,  nor  for  failure  of  the  notary  to  discharge 
the  duties  required  of  him  with  respect  to  the  demand  of  payment.  We  do 
not  give  the  precise  language  of  the  instruction  asked,  but  only  its  substance 
and  purport.  The  court  refused  it,  and  instructed  the  jury,  in  substance:  That 
if  it  was  the  duty  of  the  bankers  to  perform  such  acts  as  the  law  required 
to  charge  the  indorsers  upon  the  notes,  which  were  to  present  them  to  the 
maker  for  payment  on  their  last  days  of  grace  respectively,  and  upon  non* 
payment  to  give  notice  thereof  to  the  indorsers ;  and  that  the  bankers  were 
not  exonerated  from  this  duly  by  the  delivery  of  the  notes  to  the  notary  for 
their  performance,  unless  it  was  within  a  reasonable  time  for  him  to  present 
the  notes  to  the  maker,  and  to  demand  payment,  on  the  days  they  respectively 
became  due,  at  his  residence  or  place  of  business.  To  the  refusal  of  the  in- 
struction asked,  and  to  those  given,  an  exception  was  taken.  The  plaintiff  re- 
covered judgment  for  the  amount  due  on  the  notes,  and  tlfe  case  is  brought 
here  for  review. 

The  notes  being  dated  at  Natchez,  the  presumption  of  law,  in  the  absence  of 
other  evidence  on  the  subject,  is  that  that  was  the  place  of  residence  of  the 
maker  and  that  he  contemplated  making  payment  there.  The  duty  of  the 
bankers  as  collecting  agents  was,  therefore,  to  make  inquiry  for  his  place  of 
business  or  residence  in  that  city,  and  if  he  had  either  to  make  there  the  pre- 
sentment of  the  notes,  but  if  he  had  neither  to  use  reasonable  diligence  to  find 
•him  for  that  purpose;  or  if  the  employment  of  a  notary  public  for  that  object 
was  sanctioned  by  the  usage  of  bankers,  or  by  the  law  as  declared  by  the  courts 
of  the  state,  instead  of  makmg  the  presentment  and  demand  personally,  they 
^  could  have  placed  the  notes  in  his  hands  for  the  performance  of  that  duty.  As 
it  turned  out  that  the  maker  had  neither  domicile  nor  place  of  business  in  the 
city  and  was  absent  at  the  time  from  it,  no  demand  upon  him  there  was  possi- 
ble, nor  was  that  essential  to  charge  the  indorsers. 

§  207.  A  lanher  having  placed  notes  in  the  hands  of  a  reputable  notary  is 
not  liable  for  his  default. 

The  law  on  this  subject  we  consider  to  be  well  settled,  as  will  be  seen  by.  an 
examination  of  the  numerous  adjudged  cases  as  to  what  constitutes  due  pre- 
sentment and  demand  of  payment  of  commercial  paper  and  what  will  excuse 
both.  The  only  point  upon  which  we  find  any  marked  difference  of  opinion  in 
them  respects  the  liability  of  the  collecting  bankers  for  the  manner  in  which 
the  notary,  to  whom  the  notes  are  delivered  for  presentment  and  protest,  dis- 
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charges  his  duty.     In  the  state  of  Xew  York  the  doctrine  obtains  that  bankers, 
to  whom  notes  are  intrusted  for  collection,  are  responsible  for  the  failure  of 
agents  employed  by  them  in  the  presentation  of  the  notes  to  the  maker  and  in 
protestincr  them  when  not  paid,  though  the  agents  are  notaries  exercising  a 
public  office  and  especially  charged  with  the  performance  06  such  duties.     In 
the  case  of  Allen  v.  Merchants'  Bank  of  New  York,  it  was  decided  by  the 
court  of  errors  of  that  state  that  the  liability  of  the  bank  extended  to  any  neg- 
lect of  duty  by  which  any  of  the  parties  to  a  bill  are  released,  whether  arising 
irom  default  of  its  own  officers  or  servants  or  its  correspondents  at  a  distance, 
or  agents  employed  by  them.     Previously  a  more  limited  liability  was  supposed 
to  rest  upon  a  collecting  bank.     In  that  case  the  bill  was  drawn  in  New  York 
upon  parties  in  Philadelphia,  and  placed  in  the  defendant's  bank  of  the  former 
city  for  collection,  and  by  it  forwarded  to  a  bank  in  Pliiladelphia.     The  latter 
bank  handed  it  to  a  notary  to  present  for  acceptance.     lie  presented  it,  but 
omitted  to  give  notice  of  its  non-acceptance,  by  which  a  responsible  indorser 
was  released.      The  action  was  against  the  collecting  bank  to  recover  tho 
amount  of  the  bill,  and  was  brought  in  the  superior  court  of  the  city  of  New- 
York,  where  the  jury  was  charged  that  the  defendant  was,  upon  general  princi- 
ples of  law,  independently  of  any  custom  or  usage  or  of  any  agreement,  express 
or  implied,  only  bound  to  transmit  the  bill  to  Philadelphia  in  due  time  to  some 
competent  agent;  and  that  it  was  not  liable  for  his  negligence  or  omission  in 
giving  notice  of  its  non-acceptance.     Judgment  having  passed  for  the  defend- 
ant, the  case  was  taken  to  the  supreme  court  of  the  state  and  was  there 
affirmed.     That  court,  speaking  through  Mr.  Justice  Nelson,  said  that  ^^a  note 
or  bill  of  exchange  left  at  a  bank  and  received  for  the  purpose  of  being  sent  to 
some  distant  place  for  collection  would  seem  to  imply,  upon  a  reasonable  con- 
struction, no  other  agreement  than  that  it  should  be  forwarded  with  due  dili- 
gence to  some  competent  agent  to  do  what  should  be  necessary  in  the  premises. 
The  language  and 'acts  of  the  parties  fairly  import  so  much,  but  nothing  beyond 
it.     The  person  leaving  the  note  is  aware  that  the  bank  cannot  personally 
attend  to  the  collection,  and  that  it  must  therefore  be  sent  to  some  distant  or 
foreign  agent,"  and  that  there  seemed  to  be  nothing  in  the  nature  of  the  trans- 
action which  could  reasonably  imply  an  assumption  for  the  fidelity  of  the 
agent  abroad.     15  Wend.  (N.  Y.),  482.     The  case  being  carried  to  the  court  of 
errors,  the  decision  of  the  supreme  court  was  reversed,  and  the  doctrine  declared 
that  the  bank  was  responsible  for  all  subsequent  agents  employed  in  the  collec- 
tion of  the  paper.     22  id.,  215.     The  reversal  was  by  a  vote  of  fourteen  sena-. 
tors  against  ten;  Chancellor  Walworth,  who  composed,  a  part  of  the  court  of 
errors  in  cases  appealed  from  the  supreme  court,  voting  with  the  minority  and 
giving  an  opinion  for  affirmation  of  the  judgment.     Senator  Verplanck  deliv-  ^ 
ered  the  prevailing  opinion.     The  decision  has  since  been  followed  in  New 
York,  and  its  doctrine,  we  believe,  has  been  adopted  in  Ohio.   But  in  the  courts 
of  other  states  it  has  been  generally  rejected  and  the  views  expressed  by  the 
supreme  court  approved. 

In  Dorchester  and  Milton  Bank  v.  New  England  Bank,  it  was  held  by  the 
supreme  court  of  Massachusetts  that  when  notes  or  bills,  pa3'able  at  a  distant 
place,  are  received  by  a  bank  for  collection  without  specific  instructions,  it  is 
bound  to  transmit  them  to  a  suitable  agent  at  the  place  of  payment,  for  that 
purpose;  and  that  when  a  suitable  sub-agent  is  thus  employed  in  good  faith, 
the  collecting  bank  is  not  liable  for  his  neglect  or  default.  In  giving  its  judg- 
ment the  court  referred  to  the  ruling  in  Allen  v.  The  Merchants'  Bank,  and 
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observed  that  it  was  opposed  to  a  number  of  decisions  of  great  authority,  and, 
in  its  opinion,  was  not  well  founded  in  principle;  that  if  the  bank  in  that  case 
acted  in  good  faith  in  selecting  a  suitable  sub-agent  where  the  bill  was  pay- 
able, there  was  no  principle  of  justice  or  public  policy  by  which  the  bank 
should  be  made  liable  for  his  neglect  or  misfeasance.     1  Gush.  (Mass.),  177. 

In  the  supreme  courts  of  Connecticut,  Maryland,  Illinois,  Wisconsin  and 
Mississippi,  the  doctrine  of  the  supreme  court  of  New  York  in  the  case  re- 
versed, and  of  the  supreme  court  of  Massachusetts  in  the  case  cited,  has  baen 
approved  and  followed.  In  the  New  York  case,  in  the  court  of  errors,  it  was 
conceded  that  the  general  liability  of  the  collecting  bank  might  be  varied  and 
limited  by  express  agreement  of  the  parties,  or  by  implication  arising  from 
general  usage;  and  in  some  of  the  cases  in  other  states  proof  of  such  general 
usage  of  bankers  in  the  employment  of  notaries  was  permitted,  and  a  release 
thereby  asserted  from  liability  of  the  bank  for  any  neglect  by  them.  Thus  in 
Warren  Bank  v.  Suffolk  Bank,  10  id.,  582,  a  note  left  with  the  latter  bank  for 
collection  had  been  placed  at  the  close  of  banking  hours  with  a  notary  public 
for  presentment  and  protest,  and  by  his  negligence  in  presenting  the  paper  to 
the  maker  the  liability  of  an  indorser  was  released.  The  bank  was  thereupon 
sued.  On  the  trial  proof  was  offered  to  show  that  in  Boston,  where  the  case 
arose,  it  was  the  invariable  usage  of  banks,  when  notes  were  sent  for  collection 
by  other  bdnks,  to  keep  them  for  payment  until  the  close  of  banking  huurs  on 
the  day  they  became  payable,  and  if  not  then  paid,  to  put  them  into  the  hands 
of  a  notary  public  for  demand  on  the  maker  and  protest;  and  that  the  defend- 
ant had  pursued  that  course.  The  court  below  decided  that,  if  there  were 
negligence  on  the  part  of  the  notary,  the  evidence  was  immaterial,  and  that 
the  usage  did  not  constitute  a  defense.  The  supreme  court  reversed  this  decis- 
ion, and  held  that  the  evidence  was  admissible.  "It  would,  we  think,"  said 
the  court,  ''have  authorized  the  jury  to  find  an  implied  agreement  or  assent  to 
the  employment  of  a  sub-agent  or  notary  public  for  the  purposes  of  making  a 
demand  on  the  maker,  requiring  only  in  the  collecting  bank  due  ddigence  and 
care  in  selecting  the  notary,  or  a  general  usage  binding  certainly  those  who 
were  conversant  of  it.  It  is  no  sufficient  answer  to  this  to  say  that  it  was  not 
absolutely  necessary  to  employ  a  notary  in  a  case  like  the  present  to  certify  to 
the  demand  and  protest.  If  this  was  the  well-established  course  of  business, 
and  known  to  the  plaintiffs  when  they  sent  to  the  defendants  this  note  tor  col- 
lection, they  must  be  bound  by  it."  The  court  also  said,  that  when  the  nature 
of  the  business  in  which  an  agent  is  engaged  requires  for  its  proper  and  reason- 
able execution  the  employment  of  a  sub-agent,  the  principal  agent  is  not  re- 
sponsible for  the  default  of  the  sub-agent,  provided  a  proper  one  be  selected; 
and  it  was  of  opinion  that,  if  the  usage  of  the  banks  authorized  the  employment 
of  a  sub-agent  holding  an  official  charaoter,  it  then  became  a  case  of  sub- 
agency,  with  its  incidents. 

§  208-.  Liahil'ity  of  collecting  agents  for  the  acta  of  notaries  under  the  law  of 
Mississippi. 

In  the  case  at  bar  there  was  no  proof  of  any  general  usage  of  bankers  at 
Natchez  as  to  the  employment  of  notaries  public  in  the  presentment  and  pro- 
test of  notes  left  with  them  for  collection.  But  we  have  before  us  the  decisions 
of  the  supreme  court  of  Mississippi,  and  they  are  of  equal  potency  to  limit  the 
liability  of  the  bankers  for  the  negligence  of  the  notary.  We  can  look  into 
those  decisions  to  ascertain  what  the  law  is  in  that  state,  and  how  far  it  has 
modified  what  would  otherwise  be  deemed  the  general  law  on  any  particular 
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subject.  By  them  we  are  informed  that  it  is  the  settled  law  of  the  state,  that 
'^a  bank  receiving  commercial  paper  as  an  agent  for  collection,  properly  dis- 
charges its  duties,  in  case  of  non-payment,  by  placing  the  paper  in  tbe  hands 
of  a  notary  public  to  be  proceeded  with  in  such  manner  as  to  charge  the  par- 
ties to  it,  and  secure  the  rights  of  the  real  owner;  and  that  the  bank  is  not 
liable  in  such  cases  for  the  failure  of  the  notary  to  perform  his  duty."  This  is 
the  language  used  by  that  court  in  Bowling  v,  Arthur,  34  Miss.,  41;  and  in 
support  of  it  Tiernan  v.  Commercial  Bank  of  Natchez,  7  How.  (Miss.),  H48,  and 
of  Agricultural  Bank  v.  Commercial  Bank  of  Manchester,  7  S.  &  M.,  592,  are 
cited.  And  the  court  adds  that  these  cases  decide  that  the  notary  is  the  sub- 
^gent  of  the  holder,  through  tbe  bank,  and,  as  such,  is  liable  to  him;  and  it  is 
satisfied  that  the  rule  declared  in  them  is  correct.  By  a  statute  of  Mississippi 
notaries  are  authorized  to  protest  promissory  notes  as  well  as  bills  of  exchange, 
and  they  are  required  to  keep  a  record  of  their  notarial  acts  in  such  cases;  and 
the  record  is  admissible  in  evidence  in  the  courts  of  the  state  just  as  though  the 
notary  were  present  and  interrogated  respecting  the  matters  recorded.  And  it 
was  decided  in  the  case  of  Bowling  v.  Arthur,  that,  under  the  statute,  it  is  a 
part  of  the  duty  of  the  notary,  when  protecting  paper,  to  give  all  notices  of 
dishonor  required  to  charge  the  parties  to  it.  Judged  by  the  law  of  Mississippi^ 
the  bankers,  Britton  and  Koontz,  discharged  their  duty  to  the  plaintiff  when 
they  delivered  the  notes,  receiveil  by  them  for  collection,  to  the  mjtary  public. 
There  is  no  question  as  to  his  habits  or  qualittcations..  He  was  not  connected 
in  busine^s  with  the  bankers,  nor  employed  by  them  except  in  his  official  char- 
acter. What  more  could  they  have  done,  as  intelligent  and  honest  collecting 
agents,  desirous  of  performing  all  that  was  required  of  them  by  the  law,  ig- 
norant, as  they  were,  of  the  residence  or  place  of  business  of  the  maker  of  the 
notes,  and  having  unsuccessfully  made  diligent  inquiry  for  them?  Had  they 
known  that  the  maker  resided  on  his  plantation,  without  the  city  limits,  m 
time  to  make  the  demand  upon  him,  it  might,  perhaps,  have  been  incumbent 
upon  them  to  forward  the  notes  there  for  presentment.  It  is  not  necessary  to 
express  any  opinion  on  this  head,  for  the  only  question  is  whether,  on  the 
knowledge  they  possessed,  they  discharged  their  whole  duty.  For  the  reasons 
stated,  we  are  of  opinion  that  they  did  all  that  the  law  required  of  them. 

The  notary,  it  is  urged,  was  aware  of  the  residence  of  the  maker;  but  we  da 
not  perceive  how  this  could  affect  the  liability  of  the  bankers.  We  are  not 
prepared  to  say  that  even  with  this  knowledge  he  was  bound,  receiving  the 
paper  at  the  close  of  banking  hours,  to  go  out  of  the  limits  of  the  city  to  pre- 
sent it  to  the  maker.  He  took  the  paper  to  inquire  for  the  maker  in  the  city, 
not  outside  of  it,  and  to  make  presentment  if  he  were  found.  If  his  knowledge 
of  the  residence  of  the  maker  could  have  required  him  to  leave  the  city,  so  it 
would  have  done  had  the  maker  resided  one  hundred  miles  distant  instead  of 
twelve  or  fifteen.  But  on  this  head  we  are  not  called  upon  to  express  an 
opinion.  It  is  enough  here  that  the  notary  was  not,  in  this  matter,  the  agent 
of  the  bankers.  He  was  a  public  officer  whose  duties  were  prescribed  by  law; 
and  when  the  notes  were  placed  in  his  hands,  in  order  that  such  steps  should 
be  taken  by  him  as  would  bind  the  indorsers  if  the  notes  were  not  paid,  he 
became  the  agent  of  the  holder  of  the  notes.  For  any  failure  on  his  part  to 
perform  his  whole  duty  he  alone  was  liable;  the  bankers  were  no  more  liable 
than  they  would  have  been  for  the  unskilfulness  of  a  lawyer  of  reputed  ability 
and  learning,  to  whom  they  might  have  handed  the  notes  for  collection,  in  the 
conduct  of  a  suit  brought  upon  them.     The  fact  that  in  the  action  against  the 

162 


COLLECTIONS.  §  209. 

indorser,  Keynolds,  judgment  passed  in  his  favor,  on  the  ground  that  due  pre- 
sentment and  demand  of  payment  had  not  been  made  of  the  maker,  can  have 
no  weight  in  this  case.  The  bankers  were  not  parties  to  that  action,  had  no 
control  over  its  management,  and  are  not  bound  by  the  judgment  rendered. 
If  the  plaintiff  was  not  satisfied  with  that  judgment,  he  should  have  appealed 
from  it.  The  rulings  of  the  court  in  that  case  are  not  authority  in  this.  It 
follows  from  these  views  that  the  instruction  refused  should  have  been  given, 
and  that  the  instructions  given  should  have  been  refused.  The  judgment  must, 
therefore,  be  reversed,  and  the  cause  remanded  for  a  new  trial ;  and  it  is  so 

ordered. 

HYDE  V.  FIRST  NATIONAL  BANK. 

(Circuit  Court  for  lUinois:  7  BisseU,  15^-160.    1876.) 

Opinion  by  Hopkins,  J. 

Statement  of  Facts. —  The  evidence  showed  that  John  Hutchins,  of  Lacon, 
in  this  state,  gave  his  note  to  the  plaintiffs,  residents  of  New  York  city,  for 
$407.63,  on  the  15th  day  of  September,  1874,  payable  in  four  months,  at  the 
First  National  Bank  of  Lacon,  the  defendant.  The  plaintiflfs  indorsed  the  note 
to  the  order  of  A.  Hest,  Esq.,  cashier,  for  collection  for  their  own  account. 
Hest  then  indorsed  it  to  the  defendant  for  collection  for  Cook  County  National 
Bank.  Mr.  Hest  was  the  cashier  of  the  Cook  County  National  Bank,  and  sent 
the  note  in  a  letter  to  the  defendant,  on  the  llth  day  of  January,  1875,  with 
instructions  "to  collect  and  credit."  The  defendants  kept  an  account  with  the 
Cook  County  Bank,  and  then  had  a  considerable  sum  in  that  bank.  The  note 
was  paid  to  defendant  on  the  18th  of  January,  1875,  and  credited  to  the  Cook 
County  Bank,  as  other  collections  in  the  usual  course  of  business.  The  defend- 
ant remitted,  on  that  day,  to  the  Cook  County  Bank  more  money  than  this 
collection  amounted  to,  and  had  at  that  time  a  large  balance  due  it  from  that 
bank.  The  Cook  County  Bank  failed  on  the  19th  of  January,  but  the  defend- 
ants had  no  knowledge  of  its  failure  or  embarrassment  until  about  noon  on  the 
19th.  The  testimony  also  showed  that  the  custom  between  that*  bank  and  de- 
fendant, and  also  batween  the  other  Chicago  banks  and  their  country  corre- 
spondents, was  to  make  collections  of  notes  sent  there  for  that  purpose,  and 
<jredit  the  proceeds  to  the  bank  transmitting  them;  that  no  account  was  kept 
with  any  other  person  of  such  paper  sent  for  collection ;  that  this  custom  pre- 
vailed as  well  when  the  paper  was  indorsed  to  the  bank  sending  for  collection  on 
account  of  their  own,  as  when  indorsed  generally;  and  that  accounts  of  all  such 
transactions,  in  all  cases,  were  kept  in  the  same  way. 

§  209.  A  hank  receiving  paper/or  collection,  and  not  other  banks  to  wlwm  it 
sends  tlte  paper^  is  liable  to  the  owner. 

These  are  the  substantial  facts,  and  the  law  applicable  as  now  settled  by 
the  supreme  court  of  the  United  States  may  be  stated  as  follows:  that  when 
an  owner  of  commercial  paper  sends  it  to,  and  it  is  accepted  by,  a  bank  for  col- 
lection, whether  payable  at  the  place  vvhere  such  bank  is  located,  or  elsewhere, ' 
in  the  absence  of  any  contract  to  the  contrary,  there  is  an  implied  agreement 
with  such  bank,  arising  from,  the  acceptance  of  the  employment,  that  it  wiU 
perform  all  the  acts  necessary  for  the  collection,  and  if  not  paid,  of  charging 
the  parties  thereto.  It  is  not  regarded  as  the  appointment  of  the  bank  as  the 
attorney  of  the  owner  of  the  paper,  authorized  to  select  other  agents  suitable 
and  competent  for  the  purpose  of  collecting  the  note,  but  on  the  contrary  "  its 
position  is  that  of  an  independent  contractor,  and  the  instruments  employed  by 
such  bank  in  the  business  contemplated  are  its  agents  and  not  the  agents  of  the 
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owner  of  the  note; "  that  its  duty  is  not  discharged  when  it  selects  res[>onsible 
agents  to  perform  the  duty  intrusted  to  it;  that  the  owner  of  the  paper  is  not 
to  look  to  the  responsibility  of  the  agents  intrusted  by  the  bank  with  his  col- 
lections; that  the  bank  to  which  he  commits  the  paper  is  alone  answerable  to 
him  for  the  performance  of  all  acts  necessary  to  secure  his  rights,  incluciing  the 
payment  of  the  money  when  collected  (Ayrault  v.  Pacific  Bank,  47  N.  Y.,  570), 
and  that  the  liability  to  pay  over  attaches  as  soon  as  the  money  is  paid,  either 
to  it,  or  to  a  sub-agent  selected  by  said  bank  to  collect  for  it. 

§  210.  iVi>  privity  of  contract  exists  between  the  owner  of  the  paper  and  the 
agent  of  the  party  to  whom  he  intrusted  the  collection  of  the  paper. 

This  being  so,  it  follows  that  the  owner  is  to  look  to  his  immediate  contractor, 
and  has  no  remedy  against  the  under-con  tractor  or  agent  employed  by  the  bank ; 
that  such  agents  or  contractors  have  no  privity  of  contract  with  the  owner  and 
are  not  liable  to  him,  but  are  only  liable  to  the  party  immediately  employing 
them;  in  short,  that  the  sub-agent  employed  by  the  bank  owes  no  duty  to  the 
party  who  deposited  the  paper  for  collection  with  his  principal,  and  hence  is 
not  responsible  to  him  for  any  damages.  This  I  understand  to  be  the  effect 
and  meaning  of  the  late  decision  of  the  supreme  court  of  the  United  States  in 
the  case  of  Hoover  v.  Wise,  8  Ch.  Leg.  N.,  193  (1  Otto,  308);  although  prior 
to  that  decision  I  had  considered  that  the  weight  of  authority  was  in  favor  of 
the  owner's  having  a  right  of  action  against  the  party  who  actually  collected 
the  money  upon  the  note,  although  a  secondary  agent,  unless  he  had  paid  it  be- 
fore notice  of  the  owner's  claim,  or  had  made  advancement  upon  the  paper  to 
the  party  from  whom  he  received  it  in  such  a  way  as  to  enable  him  to  hold  the 
proceeds  on  the  ground  that  he  was  a  bona  fide  holder  of  the  paper  for  value. 
But  this  decision,  by  declaring  that  a  secondary  agent  is  not  liable  at  all  to  the 
owner,  completely  overthrows  the  theory  upon  which  such  supposed  liability 
was  based,  and  excludes  the  consideration  of  the  question  of  the  rights  of  such 
agent,  as  against  his  immediate  principal,  and  renders  immaterial  the  question 
as  to  whether  he  knew  the  bank  employing  him  was  the  owner  of  the  paper 
or  not;  for,  not  being  answerable  to  the  owner  in  any  case,  without  some  ar- 
rangement changing  the  implied  contract  arising  from  the  said  employment  to 
collect,  it  is  unimportant  to  the  owner  to  inquire  what  right  such  agent  may 
have  against  his  employers.  In  the  case  of  McBride  v.  The  Farmers'  Bank,  26 
N.  Y.,  450,  a  recovery  was  had  against  the  secondary  agent,  which,  at  first,  seems 
to  be  in  conflict  with  the  early  New  York  cases  cited,  and  followed  in  the 
opinion  of  the  United  States  supreme  court  above  mentioned.  But  on  examin- 
ing that  case  carefully,  it  appears  that  the  bank  gave  an  order  to  the  owner  of 
the  paper,  or  its  agent,  for  the  notes,  before  the  payment  of  the  notes,  and  that 
he  demanded  thom  of  the  agent  before  payment,  and  that  the  failure  of  the 
bank  was  before  payment,  which  distinguishes  it  from  the  case  cited,  and  from 
this  also ;  for  here  the  money  was  collected  by  the  defendant  before  the  Cook 
County  Bank  failed,  and  was  by  this  defendant  passed  to  the  credit  of  that 
bank,  the  day  before  the  failure,  so  that  the  Cook  County  Bank's  liability  to 
the  plaintiff  for  the  money  attached  before  its  failure,  which  brings  the  case, 
in  my  judgment,  clearly  within  the  doctrine  of  Hoover  v.  Wise,  sxipra.  It  is 
difficult  to  reconcile  this  decision  with  that  of  Dickerson  v,  Wason,  47  N.  Y., 
439,  and  Sweeny  v,  Easter,  1  Wall.,  166.  But  it  is  not  for  me  to  reconcile 
these  cases ;  the  case  of  Hoover  v.  Wise  being  the  latest  expression  on  that 
subject,  it  must  be  regarded  as  the  law,  by  this  court.  The  defendant  is,  there- 
fore, entitled  to  a  judgment. 
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KENT  17.  THE  DAWSON  BANK. 
(Circuit  Court  for  New  York:  18  Blatchford,  237-243.     1876.) 

Opinion  by  Wallace,  J. 

Statement  of  Facts. —  The  plaintiff,  as  assignee  of  the  Corn  Exchange 
National  Bank,  of  Chicago,  Illinois,  brings  this  action  to  recover  of  the  defend- 
ant the  amount  of  a  draft  sent  to  the  defendant  for  collection.  A  draft  drawn 
upon  one  Wis  wall,  of  Washington,  North  Carolina,  and  owned  by  the  Com 
Exchange  National  Bank,  was  transmitted  by  mall  by  the  latter  to  the  defend- 
ant, at  Wilmington,  North  Carolina,  with  directions  to  collect  and  remit  the 
returns.  The  residence  of  the  drawee  was  distant  from  the  defendant's  place 
of  business  one  hundred  and  seventy  miles.  Upon  receipt  of  the  letter  from 
the  Corn  Exchange  National  Bank,  the  defendant  replied,  stating,  in  substance, 
that  the  draft  had  been  credited  to  the  Corn  Exchange  National  Bank  and  en- 
tered for  collection ;  and  thereupon  the  defendant  transmitted  the  draft  to  Bup- 
bank  &  Gallagher,  bankers  at  Washington,  N.  C,  who  were  the  correspondents 
and  collecting  agents  of  the  defendant  at  that  place.  Burbank  &  Gallagher 
collected  the  draft,  but  failed  before  remitting  the  amount  to  the  defendant, 
and  the  proceeds  passed  to  their  assignees  in  bankruptcy.  They  were  in  good 
credit  at  the  time  the  draft  was  forwarded  to  them  by  the  defendant, 

§  21  !•  WAere  a  note  is  transmitted  from  one  state  to  another  to  he  collected^ 
the  law  of  the  latter  state  is  the  law  of  the  contract 

Two  questions  arise  upon  these  facts:  firsts  are  the  rights  of  the  parties  to 
be  determined  by  the  law  of  Illinois  or  by  that  of  North  Carolina?  second^  is 
the  defendant  liable  for  the  default  of  Burbank  &  Gallagher,  on  the  theory  that 
they  were  its  agents  and  it  was  responsible  for  their  miscarriage,  or,  is  it  exon- 
erated, on  the  theory  that  its  duty  towards  the  Corn  Exchange  National  Bank 
was  discharged  upon  transmitting  the  draft,  with  proper  directions,  to  compe- 
tent and  responsible  agents  at  the  drawee's  place  of  residence? 

If  the  rights  of  the  parties  are  to  be  governed,  by  the  law  of  Illinois,  the 
plaintiff  cannot  recover,  as  the  adjudications  of  the  highest  court  of  that  state 
settle  the  question  involved  in  favor  of  the  derendant.  Fay  v.  Strawn,  32  111., 
295;  jEtna  Ins.  Co.  v.  Alton  City  Bank,  25  id.,  2:t3.  It  is  urged,  for  the 
defendant,  that  the  contract  between  the  parties  originated  by  the  letter  inclos- 
ing the  draft  mailed  at  Chicago,  and  was  not  complete  until  the  Corn  Exchange 
National  Bank  received  the  letter  of  the  defendant  in  reply,  acknowledging  the 
receipt  of  the  draft  and  assuming  to  undertake  its  collection,  and  was,  there- 
fore, wholly  made  in  the  state  of  Illinois.  The  sufficient  answer  to  this  positioa 
is,  that  the  proposition  of  the  Corn  Exchange  National  Bank  to  the  defendant, 
expressed  by  the  letter  of  the  latter,  was  assented  to  at  the  place  where  the 
defendant  mailed  its  letter  in  reply,  and  then  became  obligatory  upon  the  par- 
ties. Irrespective  of  this  test,  the  contract  was  one  which  was  to  be  wholly 
executed  in  the  state  of  North  Carolina.  The  place  of  performance  of  a  con- 
tract is  generally  a  controlling  consideration  by  which  to  determine  the  lex  lod 
contractus^  and  where,  as  here,  the  contract  was  both  made  in  North  Carolina 
and  was  to  be  performed  there,  it  is  clear  that  the  case  must  be  controlled  by 
the  law  of  that  state.  It  is  not  claimed  that  any  statute  exists  in  the  state  of 
North  Carolina  which  affects  the  rights  of  the  parties,  or  that  the  courts  of 
that  state  have  passed  upon  the  direct  question  here,  but  the  testimony  of  ex- 
perts, lawyers  of  that  state,  has  been  produced,  by  which  it  appears  that  the 
question  is  yet  an  open  one,  to  Le  determined  by  the  general  prmciptes  of  com-  . 
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mercial  law,  as  recognized  by  that  state  in  common  with  the  other  states  of  the 
Union.  The  question,  then,  is,  whether,  upon  the  facts,  the  bank  receiving  the 
paper  becomes  the  agent  of  the  owner  to  make  collection,  and  is  liable  for  any 
miscarriage  on  the  part  of  the  agent  to  whom  it  delegates  that  duty,  or  whether 
it  becomes  the  agent  of  the  owner  to  transmit  the  paper,  with  proper  instruc- 
tions, to  another,  to  collect  it  as  an  agent  for  the  owner,  and  is  liable  only  for 
negligence  in  the  selection  of  the  agent;  and  this  is  to  be  determined  by  this 
court  according  to  its  own  convictions,  in  the  light  of  precedent  and  principle. 

§  212.  Authorities  cited  as  to  the  liability  of  aii  agent  for  the  defavU  of  a  sub- 
agent. 

In  the  decisions  of  questions  of  commercial  law,  the  federal  courts  do  not 
feel  bound  to  adhere  to  the  course  of  adjudications  in  the  courts  of  the  state  ia 
which  the  action  is  tried.  It  is  to  be  regretted  that  a  uniform  rule  should  not 
have  been  adopted  by  the  courts  upon  a  question  of  such  importance,  and  one 
that  so  frequently  arises;  but  it  will  be  seen  that  it  is  involved  in  a  hopeless 
conflict  of  authorities.  In  New  York  and  Ohio,  and  in  England,  the  adjudica- 
tions are,  that  the  receiving  bank  is  the  agent  of  the  owner  to  make  collection, 
and  liable  for  the  default  of  the  sub-agent  to  which  it  transmits  the  paper 
(Allen  V.  Merchants'  Bank,  22  Wend.,  215;  Montgomery  Co.  Bank  v.  Albany 
City  Bank,  3  Seld.,  463;  Reeves  v.  State  Bank,  8  Ohio  St.,  465;  Van  Wart  v. 
WooUey,  3  Barn.  &  Cress.,  439;  Mackersy  v.  Ramsays,  9  Clarke  &  Fin.,  818); 
while  in  Connecticut,  Massachusetts,  Pennsylvania,  and  Illinois,  the  contrary 
doctrine  is  asserted.  East  Iladdarn  Bank  v.  Scovil,  12  Conn.,  303;  Fabens  t;. 
Mercantile  Bank,  23  Pick.,  330;  Dorchester  &  Milton  Bank  v.  New  England 
Bank,  1  Cush.,  177;  Mechanics'  Bank  v.  Earp,  4  Rawle,  384;  ^tna  Ins.  Co.  v. 
Alton  City  Bank,  25  III,  243;  Fay  v.  Straw n,  32  id.,  295.  No  decision  upon 
the  question,  of  which  I  a.m  aware,  has  been  made  by  the  courts  of  the  United 
States,  though  the  case  of  The  Bank  of  Washington  v.  Triplett,  1  Pet.,  25,  is 
referred  to  in  several  of  the  decisions  as  one  in  point;  but  that  case  diflfers 
essentially  from  this,  because  there  it  was  conceded  that  the  draft  was  sent  to 
the  receiving  bank  to  be  by  it  transmitted  to  a  sub-agent  for  collection,  and  the 
action  was  brought  by  the  owner  of  the  draft  against  the  sub-agent.  In  many 
of  the  cases  referred  to  the  liability  of  the  receivmg  bank  was  predicated  upoa 
the  theory  that  the  sub-agent  was  its  agent,  and  not  the  agent  of  the  owner  of 
the  paper,  while,  in  others,  liability  was  denied  upon  the  theory  that  the  sub- 
agent  was  the  agent  of  the  owner.  Accordingly,  the  same  conflict  of  adjudi- 
cation exists  where  the  question  has  arisen  whether  the  owner  of  the  paper  can 
maintain  an  action  against  the  sul>-agent  for  the  latter's  default  in  making  col- 
lection, or  whether  his  only  remedy  is  against  the  receiving  bank  by  whom  the 
paper  is  transmitted  to  the  sub-agent  (Montgomery  Co.  Bank  v,  Albany  City 
Bank,  3  Seld.,  463;  Commercial  Bank  of  Penn.  v.  Union  Bank,  11  N.  Y.,  203); 
while,  in  some  of  the  cases,  the  conclusion  is  reached  that  the  owner  has  his 
election  to  proceed  against  either.  Wilson  v.  Smith,  3  How.,  763.  In  this  con- 
fusion of  precedent,  and  in  the  absence  of  any  decision  which  should  be  held 
controlling  upon  this  court,  it  only  remains  for  me  to  adopt  such  a  conclusion 
as  to  my  judgment  seems  best  to  accord  with  principle;  and,  in  view  of  the  very 
elaborate  discussion  of  the  question  involved,  to  be  found  in  several  of  the  cases 
cited,  I  do  not  deem  it  necessary  to  do  more  than  indicate  some  of  the  reasons 
which  lead  me  to  dissent  from  the  doctrine  that  the  receiving  bank  is  exoner- 
ated from  liability  if  it  transmits  the  paper  with  proper  instructions  to  a  suit- 
able agent.     The  cases  which  exonerate  the  bank  from  liability,  under  such 
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circumstances,  rest  their  conclusions  upon  the  supposed  intention  of  the  parties 
to  the  transaction,  and  insist  that,  when  the  paper  is  to  be  collected  at  a  place 
distant  from  the  bank  to  which  it  is  sent,  the  fair  presumption  is,  that  the  par- 
ties do  not  intend  that  the  receiving  bank  shall  collect  by  its  own  officers  or 
employees,  but  shall  transmit  to  another  agent  to  perform  that  duty.  The  first 
objection  to  this  position  is,  that  it  is  inconclusive,  because  it  fails  to  determine 
the  vital  question,  whether  it  is  to  be  presumed  the  parties  intend  that  the  ulti- 
mate agent  shall  be  the  agent  of  the  receiving  bank  or  the  agent  of  the  owner 
of  the  paper;  and  the  doubt  thus  presented  has  found  expression  not  only  in 
the  cases  cited,  but  in  others,  where  the  question  was  whether  the  bank  is  liable 
for  the  default  of  a  notary  to  whom  it  delivers  paper  to  protest.  Ayrault  v. 
Pacific  Bank,  47  N.  Y.,  570;  Citizens'  Bank  v.  Howell,  8  Md.,  530;  Bowling  v. 
Arthur,  34  Mississippi,  41 ;  Agricultural  Bank  v.  Commercial  Bank,  15  id.,  592. 

§  213.  A  bank  undertaking  to  collect  a  note  and  employing  a  sulhogent  to  do 
90  is  responsible  for  the  default  of  that  svi-agent. 

The  second  objection  is,  that  this  presumption  cannot  be  indulged  without 
violence  to  the  terms  by  which  the  parties  have  defined  the  character  of  the 
act  to  be  performed.  The  owner  sends  the  paper  with  instructions  to  collect  it 
and  the  receiving  bank  assumes  to  act  upon  these  instructibns.  The  undertak- 
ing, then,  would  seem  to  be  one  to  collect,  in  the  sense  in  which  that  term  is 
used  when  applied  to  a  bank  or  financial  agent,  rather  than  an  undertakmg  to 
select  a  suitable  agent  for  the  owner.  Some  effect  must  be  given  to  the  lan- 
guage of  the  instructions.  If  it  is  intended  that  the  receiving  bank  shall  select 
an  agent  for  the  owner,  it  would  seem  that  the  instructions  would  naturally 
direct  the  bank  to  forward  the  paper  for  collection.  The  implication  contended 
for  requires  the  interpolation  of  other  language  into  the  instructions  than  that 
used.  That  which  seems  to  me  the  reasonable  one  is  in  harmony  with  the 
language  of  the  parties,  while  it  is  no  more  repugnant  to  the  presumptions 
raised  by  the  situation  of  the  parties  and  the  instrumentalities  the  undertaking 
may  require.  If  the  facts  imply  an  undertaking  on  the  part  of  the  receiving 
bank  to  collect  the  paper,  rather  than  one  to  transmit  it  to  another  to  collect  it 
as  an  agent  for  the  owner,  I  can  see  no  reason  why  the  receiving  bank  should 
not  be  liable  to  the  same  extent  as  it  would  be  if  one  of  its  immediate  em« 
ployees  received  and  appropriated  the  money.  The  difficulty  is  in  fixing  the 
character  of  the  undertaking.  I  know  of  no  exception  to  the  rule,  that,  whea 
one,  as  principal,  contracts  to  fulfil  a  duty  towards  another,  he  is  liable  for  any 
default,  whether  on  his  own  part  or  that  of  those  to  whom  he  delegates  the  duty. 
The  cases  where  a  bailee  is  not  liable  for  the  miscarriage  of  his  agents  or  serv- 
ants are  not  exceptions  to  the  general  rule,  for  there  the  implied  contract  is 
only  to  exercise  ordinary  care,  and  if,  in  selecting  the  agents,  this  duty  has 
been  fulfilled,  the  implied  contract  is  satisfied.  For  these  reasons,  I  am  of 
opinion  that  judgment  should  be  rendered  for  the  plaintiff,  and  it  is  ordered 
accordingly. 

LEVI  V.  NATIONAL  BANK  OF  MISSOURI. 

(Circuit  Court  for  Missouri:  5  DUlon,  104r-lll.    1878.) 

Statement  op  Facts. —  The  plaintiffs  sent  to  the  defendant  bank,  "for  col-- 
lection  and  credit,"  a  draft  drawn  by  August  Taussig  on  Taussig  Brothers  & 
Co.-  The  draft  was  received  and  credited,  and  presented  for  payment,  the  de- 
fendant bank  taking  the  drawee's  check  on  the  Franklin  Savings  Bank  of  St. 
Louis.     The  check  was  presented  and  certified,  and  on  the  same  day  the  de- 
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fendant  bank  closed  its  doors.  The  amount  of  the  check  was  collected  by  the 
defendant  bank  after  suspension,  and  the  money  went  into  the  hands  of  its  re- 
ceiver. The  suit  is  brought  to  recover  the  money  from  the  receiver,  two  ques- 
tions being  argued:  (1)  Whether  the  receiver  holds  the  money  as  trustee  for 
plaintitfs,  or  whether  the  plaintiffs  are  simple  contract  creditors.  (2)  Whether 
the  knowledge  on  the  part  of  the  directors  of  the  insolvency  of  the  bank  did 
not  render  the  collection  of  the  check  a  fraud  as  against  the  plaintiffs. 

Opinion  by  Dillon,  J. 

It  is  only  necessary  to  decide  the  first  of  the  above  questions,  although  coun* 
sel  have  discussed  both  of  them  with  great  fulness  and  referred  to  numerous 
cases.  While  these  cases  have  been  considered,  I  do  not  feel  called  on  to  ex- 
amine them  at  length  in  this  opinion,  for,  in  my  judgment,  on  the  facts  here 
presented,  the  principles  of  law  decisive  of  the  case  are  clear  and  well  settled. 
In  respect  to  the  Taussig  draft,  out  of  which  the  controversy  arises,  the  de- 
fendant bank  was  the  collecting  agent  of  plaintiffs.  This  is  manifest  from  the 
relations  of  the  two  banks  to  each  other,  from  the  letter  transmitting  this  draft 
^^for  collection  and  credit,"  and  from  the  plaintiffs^  special  indorsement  thereon 
to  the  cashier  of  the  defendant  bank  ^'  for  collection  on  account  of "  the  plaint- 
iffs. This  relation  was  not  only  known  to  the  two  banks,  but  knowledge  of 
it  —  that  is  to  say,  that  the  defendant  bank  was  merely  the  agent  to  collect 
this  draft  for  the  plaintiffs,  and  not  the  holder  of  it  in  its  own  right  —  was  im- 
parted to  the  drawees  of  the  draft,  the  Messrs.  Taussig  Brothers  &  Co.,  by  the 
above  mentioned  special  indorsement  of  the  plaintiffs  on  the  draft  itself,  and 
which  was  surrendered  to  the  drawees  when  their  check  for  the  amount  thereof 
on  the  Franklin  Bank  was  received.  What,  then,  was  the  duty  of  the  defend- 
ant bank,  and  the  rights  and  obligations  of  the  drawees,  the  Messrs.  Taussig 
Brothers  &  Co.? 

§  214.  A  collecting  agent  can  receive  nothing  hiU  money  inpayment 

It  was  the  duty  of  the  defendant  bank,  as  the  collecting  agent  of  the  plaint- 
iffs, to  present  the  draft  for  payment;  and  as  there  is  no  proof  of  any  special 
authority  to  the  defendant,  or  agreement  or  usage  varying  the  legal  rights  of 
the  parties,  the  defendant  bank  could  receive  in  absolute  payment  thereof  noth- 
ing but  money,  "  that  which  the  law  declares  to  be  a  legal  tender,  or  'which,  by 
common  consent,  is  considered  and  treated  as  money."  Ward  v.  Smith,  T 
Wall.,  452.  This  settled  principle  of  law  has  not  been  drawn  in  question  by 
the  defendant's  counsel.  As  the  defendant  bank  was  not  authorized  to  receive 
payment,  except  in  the  manner  above  stated,  and  as  the  Messrs.  Taussig  Broth- 
ers &  Co.  knew  that  the  defendant  bank  did  not  hold  the  draft  as  their  own,  but 
as  agents  to  collect,  they  are  charged  with  knowledge  that  they  could  only 
make  a  valid  payment  binding  upon  the  plaintiffs  by  making  such  payment  in 
money.  Their  check  for  the  amount  of  the  draft  would,  at  most,  be  but  con- 
ditional payment  —  that  is,  payment  when  the  money  was  actually  received 
thereon  by  the  agents  of  the  plaintiffs.  Even  if  the  defendant  bank  had  under- 
taken, by  a  special  agreement,  to  receive  the  check  in  absolute  payment  (of 
which  there  is  no  pretense),  such  an  agreement  would  have  been  void  for  want 
of  authority  from  the  plaintiffs  to  make  it.  When  the  check  was  received  in 
exchange  for  the  draft,  the  drawers  of  the  check  must  be  taken  to  have  con- 
stituted the  defendant  bank  their  agents  to  collect  the  check,  in  order  that  its 
proceeds  might  be  paid  to  the  plaintiffs.  Without  special  authority  to  the  de- 
fendant bank  to  take  a  check  in  absolute  payment,  or  without  ratification  of 
its  act  in  receiving  a  check  instead  of  money,  this  act  of  the  defendant  would 
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not  bind  the  plaintiffs  exproprio  vigore.  The  latter  could  affirm  or  disaffirm  it,, 
as  they  might  elect.  If  the  money  had  been  received  on  the  check  by  the  de- 
fendant bank  before  its  suspension,  this  would  have  presented  a  very  different 
question  from  the  one  which  actually  arises.  The  check  was  presented,  but  in- 
stead of  payment  being  demanded  and  received,  a  certification  of  it  was  ac- 
cepted. That  was  an  act  which  did  not  bind  the  plaintiffs  —  for  it  was  alike 
without  their  knowledge  or  authority.  If  this  was  done  by  the  defendant  bank 
without  authority  from  the  Messrs,  Taussig  Brothers  &  Co.,  it  might,  as  be-^ 
tween  them  and  the  bank,  discharge  them  as  drawers  of  the  check,  but  it  could 
not  operate  to  pay  the  bill  of  exchange  for  which  the  check  was  given,  or  m 
any  manner  vary  the  rights  of  the  plaintiffs.  Their  debt  subsisted  until  pay- 
ment wad  made  by  Messrs.  Taussig  Brothers  &  Co.,  and  no  payment  was  made 
until  the  check  was  actually  paid,  which  was  the  day  after  the  failure  of  the 
defendant  bank  and  its  resolution  to  cease  business  and  wind  up  its  affairs.  It 
is,  therefore,  a  mistake  to  suppose  that  the  act  of  the  defendant  bank  in  orig- 
inally receiving  the  check  of  the  Messrs.  Taussig  Brothers  &  Co.,  or  in  subse- 
quently procuring  it  to  be  certified,  discharged  Taussig  Brothers  &  Co.  from 
their  liability  to  the  plaintiffs.  I  am,  therefore,  of  opinion  that  the  defendant 
bank  remained  the  agent  of  the  plaintiffs  to  collect  the  bill  of  exchange  oa 
Taussig  Brothers  &  Co.  until  the  money  was  actually  received.  When  the 
money  was  received,  and  not  before,  the  agency  of  the  defendant  bank  to  col^ 
lect  terminated,  and  its  authority  to  credit  the  amount  to  the  plaintiffs  and  to 
make  itself  an  absolute  debtor  therefor  would  then  arise,  provided  it  was  still 
a  going  concern;  but  inasmuch  as  before  it  received  the  money  it  had  failed^ 
its  agency  to  constitute  itself  a  general  creditor  for  the  amount  had  ceased  to 
exist.  It  would  hold  the  amount  as  the  agent  of  the  plaintiffs,  or  in  trust  for 
it,  subject  to  any  balance  due  it  from  the  plaintiffs. 
§  215.  Meaning  of  the  words  ''for  collection  and  credit^^ 
Against  this  view  the  defendant  urges  two  objections.  The  first  is  thus< 
stated  in  the  defendant's  printed  argument :  '^  The  letter  transmitting  the  draft 
was  simply  asking  for  ^ credit^  —  the  depositing  of  the  Taussig  draft  by  the* 
plaintiffs  in  the  defendant  bank.  The  words  'for  collection  and  credit'  mean. 
*  credit.'  While  it  is  reasonable  to  suppose  that  the  defendant  bank  would  not 
give  the  credit  until  it  was  satisfied  that  it  would  obtain  the  money  on  the 
draft,  yet  the  ultimate  object  of  the  plaintiffs  being  '  credit,'  if  they  receive 
the  credit,  it  matters  not  to  them  whether  the  defendant  bank  received 
the  money  or  not;  and  as  soon  as  the  defendant  bank  was  satisfied  to  give  the 
credit,  as  requested,  the  plaintiffs'  demand  was  complied  with,  whether  the 
collection  was  ever  made  or  not."  The  argument  is  fallacious.  The  words- 
"  for  collection  and  credit "  do  not  mean  that  the  credit  shall  be  given  until 
the  money  is  collected.  And  it  does  make  a  difference  whether  the  defendant 
bank  ever  received  the  money  or  not.  On  this  point  the  language  of  Byles, 
J.,  in  Sweeting  v.  Pearce,  7  C.  B.  (N.  S.),  485,  is  applicable.  He  says:  "It 
is  not  disputed  that  the  general  rule  of  law  is  that  an  authority  to  an  agent  to 
receive  money  implies  that  he  is  to  receive  it  in  cash.  If  the  agent  receives 
the  money  in  cash,  the  probability  is  that  he  will  hand  it  over  to  the  principal ;. 
but  if  he  is  allowed  to  receive  it  by  means  of  a  settlement  of  accounts  between 
himself  and  the  debtor,  he  might  not  be  able  to  pay  it  over;  at  all  events,  it 
would  very  much  diminish  the  chance  of  the  principal  ever  receiving  it;  and 
upon  that  principle  it  has  been  held  that  the  agent,  as  a  general  rule,  cannot 
receive  payment  in  anything  but  cash."     This  language  is  approved  in  the  case: 
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of  Pearson  v,  Scott,  decided  in  the  chancery  division  of  the  high  court  of  jus- 
tice, May  4,  1878  (18  Alb.  L.  J.,  193). 

§  216.  Liability  of  a  collecting  agent  in  receiving  a  certified  check. 

The  second  objection  of  the  defendant's  counsel  to  the  view  above  stated  is, 
^'  that  even  if  the  defendant  bank  was  the  agent  of  the  plaintiffs  for  the  col- 
lection of  the  Taussig  draft,  and  had  no  riglit  to  receive  payment  thereof  ia 
anything  but  money,  the  acceptance  of  the  Taussig  check,  and  having  it  certi- 
fied, by  defendant  bank,  was  a  simple  breach  of  their  duty  as  such  agents,  for 
which  they  became  instantly  liable,  on  the  19th  day  of  June,  as  a  simple  con- 
tract debtor."  I  answer  that  it  has  been  shown  above  that  the  act  of  the  de- 
fendant bank  in  having  the  check  certified  wrought  no  change  in  the  plaintiffs' 
rights,  and  that  their  debt  still  remained.  This  unauthorized  act,  if  it  resulted 
in  any  injury  to  the  plaintiffs,  would  undoubtedly  give  them  a  right  to  recover 
any  damages  suffered  thereby,  but  it  did  not  dissolve  or  terminate  the  rela- 
tionship of  principal  and  agent  between  the  plaintiffs  and  the  defendant  bank, 
nor  preclude  the  plaintiffs  from  the  right  to  elect  to  ratify  the  act  of  receiving 
the  check,  and  to  claim  the  money  afterwards  collected  thereon.  The  force  of 
the  argument  of  the  defendant's  counsel,  that  the  defendant  bank,  on  the  very 
day  of  its  failure,  and  when  it  was  in  artioulo  mortis,  had  the  right,  by  a  credit 
in  advance  of  collection,  or  by  its  unauthorized  act  in  receiving  the  check  and 
in  procuring  its  certification,  to  terminate,  without  the  plaintiffs'  consent,  the 
agency,  and  to  constitute  itself  the  actual  debtor  for  the  amount,  agamst  the 
plaintiffs'  will  and  against  their  interest,  I  must  confess  I  have  been  unable  to 
perceive.  It  is  not  unusual  for  bankers  to  credit  their  correspondents  or  custom- 
ers with  the  amount  of  paper  of  a  certain  character  at  the  time  of  its  receipt  for 
colleciion,  but  such  credits  are  provisional  only,  being  made  in  anticipation  that 
the  papav  will  be  promptly  paid,  and  with  the  right  to  cancel  the  credit  if  the 
paper  is  dishonored.  Trinidad  National  Bank  v.  Denver  National  Bank,  4  Dill., 
290 ;  7  Cent.  L.  J.,  170.  Such  was  the  nature  of  the  credit  made  in  this  instance, 
and  the  circumstance  is  immaterial,  as  it  does  not  vary  the  ultimate  rights  of 
the  parties. 

§217,  Money  collected  by  a  collecting  ba^ik  after  suspension  is  hdd  in  trust  for 
the  oijoner. 

The  conclusion,  therefore,  is  that  the  defendant  bank  was  the  agent  of  the 
plaintiffs  to  collect  the  draft  on  Taussig  Brothers  &  Co. ;  that  the  agency  re- 
mained until  the  money  was  received  on  the  check,  and  as  this  was  after  the 
defendant  bank  had  ceased  to  do  business,  and  bad  resolved  to  wind  up  its  af- 
fairs, it  was  received  in  trust  for  plaintiffs  (less  the  plaintiffs'  indebtedness  to 
the  defendant  bank);  and  hence  the  receiver  has  no  right  to  hold  it,  to  be  dis- 
tributed ratably  among  the  general  creditors  of  the  bank.  Let  a  decree  be 
entered  for  the  plamtiffs  for  $8,168.58,  with  interest  from  the  date  of  the  com- 
mencement of  this  suit  at  the  rate  of  six  per  cent,  per  annum. 

Decree  accordingly. 

TRINIDAD  NATIONAL  BANK  v.  DENVER  NATIONAL  BANK. 
(Circuit  Court  for  Colorado:  4  DiUon,  290-295.     1878.) 

Statement  of  Facts. —  The  plaintiff  bank,  on  the  9th  day  of  January,  drew 
a  draft  on  the  First  Xational  Bank  of  Kansas  City,  Mo.,  payable  to  the  order 
of  the  cashier  of  the  defendant  bank.  The  draft  was  received  by  the  defend- 
ant bank  on  January  10th,  and  at  once  transmitted.     The  plaintiff,  when  the 
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^raft  was  drawn,  had  on  deposit  in  the  Kansas  City  Bank  a  sum  exceeding  the 
amount  of  the  draft.  The  draft  should  have  reached  the  Kansas  City  Bank  on 
January  13th  or  14th.  It  was  never  received.  The  Kansas  City  Bank  closed 
its  doors  on  January  29th.  The  defendant  gave  the  plaintiff  no  notice  until 
-after  February  9th,  after  it  had  received  the  monthly  account  current,  and 
learned  that  the  draft  had  not  been  received.  Plaintitf  charges  negligence, 
but  defendant  defends  its  conduct  in  waiting  for  the  monthly  statement  by  set- 
ting up  an  alleged  custom  or  usage  among  Colorado  banks.  The  replication 
-denies  the  existence  of  such  a  usage,  or  any  knowledge  thereof. 

§  218.  A  hank  receiving  a  draft  for  collection  must  vse  due  diligence  in  noti- 
fying  its  correspondent  of  a  delay  in  payment. 

Opinion  by  Dillon,  J. 

The  plaintiff  treats  the  defendant  as  its  agent  to  collect  the  draft  in  question, 
and  the  ground  of  action  is  the  alleged  negligent  omission  of  duty  on  the  part 
of  the  defendant,  resulting  in  loss  to  the  plaintiflf.  I  have  fully  examined  the 
adjudged  cases  relating  to  the  duty  and  responsibility  of  a  bank  which  under- 
takes to  act  as  a  collecting  agent  for  its  customers  or  for  other  banks.  They 
<^learly  show  that  the  defendant  bank  ought  to  have  ascertained,  within  a  rea- 
sonable time,  whether  the  draft  transmitted  had  been  received  by  its  corre- 
spondent, and,  if  not,  to  have  advised  the  plaintiff  thereof.  The  practice  of 
banks  to  send  such  checks  or  drafts  db^ectly  to  the  drawee  (as  in  this  case)  is 
attended  with  some  obvious  additional  peril,  and  does  not  weaken,  if,  indeed, 
it  does  riot  increase,  the  diligence  required  of  the  collecting  bank  in  respect  to 
inquiry  and  notice.  The  defendant  bank  allowed  an  unreasonable  time  to 
-elapse  before  it  made  inquiry  concerning  the  draft,  and  more  than  a  reasonable 
time  had  elapsed  before  the  failure  of  the  Kansas  City  Bank  occurred.  It  was 
this  negligence  that  caused  the  loss,  since  it  is  established  by  the  evidence  that 
the  draft  would  have  been  paid  if  it  had  been  presented  at  any  time  before  the 
suspension  of  the  drawee,  on  the  29th  day  of  January.  Here,  then,  was  an 
onexcused  delay,  for  fifteen  or  sixteen  days,  to  make  any  inquiry,  or  to  give 
any  notice.  Aside  from  the  custom  or  usage  pleaded  in  defense,  to  be  noticed 
presently,  the  decisions  in  England  and  in  this  country  are  uniform  that  such 
-delay  to  make  inquiry  and  omission  \o  notify  the  party  interested,  as  occurred 
in  this  case,  impose  a  liability,  if  loss  is  thereby  occasioned. 

§  2 1 9.    Usage;  not  proved  in  this  case. 

The  alleged  custom  or  usage,  in  derogation  of  the  otherwise  legal  rights  of 
the  plaintitf,  is  one  which  scarcely  seems  consistent  with  reasonable  vigilanco 
or  the  well  known  practice  of  business  men  and  banks  to  acknowledge  promptly 
the  receipt  of  money  remittances.  The  evidence  in  this  case  showed  that  it 
was  the  uniform  practice  to  make  such  acknowledgments.  The  defendant 
claimed  that  all  the  banks  in  Denver  and  Colorado  relied  on  the  monthly  state- 
ments, and  that  it  was  not  customary''  or  usual  to  inquire  after  remittances  in 
the  interim  between  monthly  statements.  The  evidence  failed  to  show  any  s.uch 
custom  or  usage  common  to  all,  or  even  to  the  majority,  of  the  banks  in  Denver. 
In  fact,  it  failed  to  show  that  there  was  any  such  uniform  usage  in  the  defendant 
bank,  whose  business  seems  to  be  well  regulated.  The  cashier  of  the  defendant 
frankly  testifies  that,  if  his  attention  had  been  called  to  the  fact  that  no  letter 
oi  advice  had  been  received  in  due  course  from  the  drawee,  he  would  have  made 
inquiries.  At  all  events,  the  usage  of  the  defendant  was,  at  most,  its  private 
usage  or  mode  of  doing  business.  It  was  not  known  to  the  plaintiff,  and  if  it 
«vas  invariably  adhered  to  by  the  defendant  it  was  of  such  a  nature  that  the 
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plaintiff  was  not  bound  to  take  notice  of  it.  It  was  shown  in  evidence  that  th& 
defendant  bank  did  a  very  extensive  business,  and  it  was  claimed  by  the  cashier, 
on  the  witness  stand,  that  it  was  impracticable  to  look  after  all  the  paper  sent 
forward  to  correspondents  for  credit  in  the  interval  between  the  transmissioa 
of  such  paper  and  the  receipt  of  the  monthly  statement.  But  the  evidence  did 
not  sustam  this  claim.  On  the  contrary,  it  showed  that  banks  in  general  were 
in  the  habit  of  so  keeping  their  books  as  to  have  their  attention  called  to  a 
failure  to  receive  advices,  in  order  that  they  might  institute  the  needful  in- 
quiries, and  that  it  was  the  usual  practice  to  make  such  inquiries  unless  upon 
the  eve  of  the  time  when  the  monthly  statement  was  due.  The  fact  that  the 
defendant  transacts  a  large  business  cannot  relieve  it  from  the  duty  of  giving 
due  attention  to  every  piece  of  paper  it  undertakes  to  collect.  The  measure  of 
diligence  cannot  fluctuate  with  the  amount  of  business  which  a  given  bank  may 
do.  And  the  defendant  would  not,  perhaps,  like  to  be  discharged  from  liabilitj 
on  the  ground,  judicially  declared,  that  it  was  not  bound  to  the  same  degree  of 
care  as  smaller  banks  in  transacting  the  business  of  its  correspondents.  I  con- 
sider the  liability  of  the  defendant  beyond  any  reasonable  doubt. 

§  220.  The  measure  of  damages  for  negligently  failing  to  collect  a  draft  is  its 
amount 

Under  the  circumstances,  I  regard  the  rule  of  damages  as  equally  clear. 
The  plaintiff  had  more  than  the  amount  actually  on  deposit,  subject  to  draft, 
in  the  Kansas  City  Bank  The  draft  would  have  been  paid  if  it  had  been  pre- 
sented in  time;  if  plaintiff  had  been  notified  within  a  reasonable  time  that  th& 
draft  had  miscarried,  it  could  have  protected  itself  afjainst  loss.  The  Eiinsas 
City  Bank  has  failed.  There  was  no  evidence  what  dividend,  if  any,  its  cred- 
itors  will  receive.  The  draft  in  question  was  drawn  in  favor  of  the  defend- 
ant, and  it  had,  and  has,  the  legal  title  thereto.  The  plaintiff,  when  it  drew 
the  draft,  credited  it  to  the  drawee  and  charged  it  to  the  defendant,  and  received 
in  turn  credit  from  the  defendant  therefor.  The  defendant,  having  the  legal 
title  to  the  draft,  will  be  entitled  to  prove  it  as  a  lost  instrument  against  the 
Kansas  City  Bank,  and  to  deceive  all  dividends  which  may  be  declared.  Under 
these  circumstances,  the  defendant  is  liable  for  the  full  amount  of  the  draft,, 
and  will  be  entitled  to  hold  the  draft  as  its  own, or  to  have  a  duplicate  if  it  de- 
sires. There  is  no  other  practicable  rule  of  damages  in  the  posture  in  which  the 
case  stands,  and  this  rule  cannot  fail  to  measure  the  exact  loss  which  may 
eventually  ensue. 

Judgmjentfor  plaintiff. 

§  221.  Bank  is  liable  for  ne^lij^ence. — Where  a  bank  receives  a  draft  for  collection  it  be- 
comes the  agent  of  the  holder,  an  I  if  it  is  a  time  draft,  it  must  present  it  promptly  for  accept* 
ance,  so  that  in  case  of  non-acceptance  the  drawer  may  be  resorted  to;  and  if  it  fails  to 
perform  this  duty  it  is  liable  for  any  damages  resulting  therefrom.  Woolen  v.  New  York  & 
Erie  Bank,  12  Blatch.,  361. 

§2222.  If  a  bill  sent  to  a  bank  for  collection  is  lost  in  consequence  of  the  bank's  not  taking 
care  of  letters  received  by  it,  the  presumption  is  that  the  bank  was  negligent,  and  the  burden, 
of  proof  is  upon  it.  The  bank  is  liable  to  the  holder  of  the  note  where  it  appears  that  by  such 
negligence  the  holder  lost  his  remedy  against  the  indorser.  Chicopee  Bank  v.  Philadelphia 
Bank.  8  Wall.,  649. 

§  223.  Where  a  check  is  sent  to  a  bank  for  collection,  it  is  its  duty  to  present  the  same  and 
demand  payment  within  the  time  prescribed  by  law,  and  if  not  paid,  to  notify  the  proper 
parties  of  its  dishonor.  But  if,  instead,  it  procures  the  check  to  be  certified,  it  becomes  liable 
for  the  amount  itself.  Essex  County  Nat'l  Bank  v.  Bank  of  Montreal,*  15  Am.  L.  Reg.,  419; 
S.  C,  7  Bias.,  197. 

§  224.  Where  a  bank  receives  drafts  for  collection,  accompanied  with  bills  of  lading,  witli 
instructions  to  deliver  the  cargo  on  payment  of  the  drafts,  it  is  bound  to  use  due  care  and 
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-diligenoe  in  executing  the  instructions,  and  if  it  delivers  the  cargo  on  payment  of  only  a  part 
of  the  drafts,  it  is  guilty  of  negligence.     National  Bank  v.  City  B  ink,  13  Otto,  668. 

§  225.  The  drawers  of  ja  sight  draft  on  '*  A.,  treasurer  of  the  M.  S.  Co.,"  delivered  it  to  a 
bank  in  Michigan  for  collection,  which  at  once  transmitted  it  for  collection  to  a  bank  in  Con- 
necticut, of  which  A.  was  known  by  the  Michigan  bank  to  be  president,  with  instructions  to 
return  at  once  if  not  paid.  The  draft  was  presented,  and  A.  said  he  would  look  up  his  account 
and  inform  the  bank.  At  the  time  of  sending  the  draft  the  drawers  also  wrote  A.  that  they 
liad  sent  the  draft,  and  in  due  time  received  answer  from  him  that  he  had  paid  the  draft. 
This  letter  was  shown  the  Michigan  bank,  and  it  not  having  received  the  draft  back,  and  hear- 
ing nothing  of  it,  paid  the  amount  to  the  drawers.  The  draft  was  never  paid,  in  fact,  and  a 
few  days  later  was  returned  to  the  Michigan  bank.  If  it  had  been  returned  according  to  in- 
structions, the  payment  to  the  drawers  would  have  been  prevented.  Repayment  by  the  draw- 
eiB  was  refused.  In  an  ^tion  by  the  Michigan  bank  against  the  Connecticut  bank  the  latter 
viras  held  liable  for  the  amount  of  the  draft  on  the  ground  that  it  acted  as  the  agent  of  the 
plaintiff,  and  had  been  guilty  of  negligence  in  not  at  once  returning  the  draft.  Merchants'  & 
Manufacturers'  Bank  v,  Stafford  Bank,*  44  Conn.,  567. 

§  2i6.  Money  received  on  a  collection  belongs  to  the  bank.— Where  a  banker  undertakes 
to  collect  a  note  for  his  customer,  the  note  is  regarded  as  deposited,  and  the  money  received 
belongs  to  the  banker.    In  re  Bank  of  Madison,  5  Biss.,  515.     See  the  case,  §§  157-161. 

§  227.  When  the  bank  is  asent  to  forward  only,  eff.Hst  of.—  Where  a  bank  acts  merely  as 
the  agent  of  tlie  holder  of  a  bill  in  transmitting  it  to  another  bank  for  collection,  the  bank 
which  receives  the  bill  becomes  the  agent  of  the  holder,  and  not  of  the  bank  transmitting  the 
bill,  and  is  liable  to  the  holder  for  any  losses  arising  through  its  negligence.  Bank  of  Wash- 
ington r.  Triplett,  1  Pet.,  80. 

§  228.  Where  the  holder  of  a  bill  transmits  it  to  a  distant  bank  for  collection,  he  is  bound 
by  the  usage  at  such  bank  in  the  matter  of  the  time  of  making  presentment  of  bills  for  pay- 
ment.    Ibid, 

§  229.  Proceeds  of  note  sent  for  collection  mu«*t  be  returned.—  H.  &  Co.  were  in  the 
habit  of  sending  negotiable  paper  to  S.  &  Co.,  bankers,  for  collection,  sometimes  on  their 
own  account,  and  sometimes  merely  as  the  agents  of  the  owners.  H.  &  Co.  having  failed, 
owing  S.  &  Co.  a  large  sum  on  general  account,  it  was  held,  in  an  action  against  S.  &  Co.  by  the 
owner  of  paper  sent  to  them  through  H,  &  Co.  for  collection,  that  they  had  no  right  to  retain 
the  proceeds  of  such  note  if  they  knew  that  it  was  sent  to  them  for  collection  merely.  Nei- 
ther could  they  retain  without  such  knowledge,  unless  they  had  credited  H.  &  Co.,  or  had 
suffered  a  balance  to  remain  in  the  hands  of  H.  &  Co.,  which  they  expected  to  set  off 
against  such  proceeds.  As  against  H.  &  Co.,  they  would  be  entitled  to  hold  the  proceeds 
if  they  had  no  notice  that  the  paper  did  not  belong  to  them,  and  had  suffered  a  balance  to 
remain  in  the  hands  of  H.  &  Co.  on  the  faith  of  such  paper.  Sweeny  v,  Easter,  1  Wall., 
174, 

§  230.  Demand.—  A  note  payable  at  a  bank  was  deposited  in  such  bank  for  collection. 
When  it  became  due.  the  teller,  who  was  the  clerk  of  a  notary,  holding  the  note  in  his  hands 
at  the  time,  inquired  of  the  book-keeper  if  funds  had  been  deposited  to  meet  it.  The  book- 
keeper, after  an  examination  of  the  books,  replied  in  the  negative.  Held,  that  this  was  a 
sufficient  demand.     Browning  v,  Andrews,  8  McL.,  577. 

§  231.  It  is  sufficient  evidence  of  the  demand  of  payment  of  a  note  payable  at  a  bank,  to 
show  that  it  was  discounted  at  the  bank,  and  was  its  property,  and  was  not  paid  at  maturity. 
Fullerton  v.  Bank  of  the  United  States,  1  Pet.,  617. 

§  232.  Bank  is  liable  if  it  take  a  certified  check.— Where  the  holder  of  a  check  transmits 
it  to  a  bank  for  collection,  and,  instead  of  insisting  upon  receiving  the  cash,  the  bank  ac- 
cepts a  certification  thereof,  it  thereby  assumes  the  risk  of  its  payment  and  is  liable  to  the 
owner  of  the  check  for  the  amount  thereof,  and  for  interest  from  the  date  of  the  certifica- 
tion, as  by  such  certification  the  drawers  were  discharged.  Essex  County  Natl  Bank  v. 
Bank  of  Montreal,  7  Biss.,  195.     See  g  201. 

§  233.  Bank  must  charge  indorsers  if  note  be  not  paid.—  A  note  was  deposited  by  its 
owner  in  a  branch  bank  for  collection,  and  was  by  it  transmitted  to  the  parent  bank.  Not  being 
paid  at  maturity,  it  was  protested  and  notices  of  protest  mailed  to  the  branch  bank  for  the  in- 
dorsers, which  were  never  served.  Held,  that  the  sending  of  the  notices  to  the  branch  bank  was 
notice  to  it  that  the  indorsers  had  not  been  served ;  that  as  the  agent  of  the  holder  of  the  note 
it  was  the  duty  of  the  branch  bank  to  do  whatever  was  necessary  to  insure  the  liability  of  the 
indorsers  if  it  was  not  paid ;  that  as  it  did  not  even  give  notice  of  non-paymfent  to  its  prin- 
cipal, it  was  chargeable  with  the  loss  resulting  from  its  negligence.  Held,  also,  that  the 
parent  bank  is  liable  for  the  negligence  of  the  branch,  as  it  is  all  one  concern  so  far  as  its 
liability  is  concerned.  Bird  v.  Louisiana  State  Bank,  3  Otto,  98;  Bank  of  Alexandria  v.  Young, 
2  Cr.  C.  C,  58. 
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§  234.  Bank  liable  for  ne^1i)E?ence  of  fte  agents. —  It  seems  that  where  a  bank  receives  a 
note  for  the  purpose  of  coUectioa,  its  position  is  that  of  an  independent  contractor,  an  1  that 
the  instruments  employed  by  such  bank  in  the  business  contemplated  are  its  agents,  and  not 
the  sub-agents  of  the  owner  of  the  note.     Hoover  r.  Wise,  1  Otto.  313.    See  5555  198,  199. 

§  2ii5.  Hunk  may  follow  custom. —  Where  a  bank  receives  a  note  to  be  collected  according^ 
to  its  known  and  established  mode  of  transacting  business,  if  the  last  day  of  grace  falls  on  Sun- 
day, it  is  not  liable  in  damages  for  delaying  demand  until  Monday,  such  being  its  known  and 
established  mode  of  transacting  business.    Patriotic  Bank  v.  Farmers'  Bank,*  2  Cr.  C.  C,  560i 

§  286.  The  collecting  bunk  alone  liable. —  If  the  payee  of  a  draft  indorses  it  and  delivers  it 
to  a  bank  to  be  transmitted  to  another  bank  for  collection,  the  latter  bank  becomes  the  agent 
of  the  payee,  and  is  liable  to  him  alone  for  any  breach  of  its  duty  in  relation  to  the  draf U 
Farmers'  Bank  of  Virginia  v.  Owen.  5  Or.  C.  C,  505.    See  §§  198,  199. 

§  237.  Fnnd  ariMin^  from  iliscount  cannot  be  diverteil.—  In  order  to  pay  a  particular  note 
then  in  its  possession,  a  bank  discounted  a  new  note  for  $i,500,  and  then  diverted  the  fund  to 
the  extinguishment  of  other  claims  against  the  makers.  Held,  that  the  bank  could  not  do 
this,  but  must  apply  the  same  to  the  payment  of  the  note  as  the  makers  intended.  Bank  of 
Alexandria  v.  Saunders,*  2  Cr.  C.  C  .  183. 

§  2«iH.  Discounting  legal  interest  at  the  highest  rate  from  the  face  of  the  note  for  the  time 
the  note  has  to  run  is  not  usurious.     Fleckner  v.  Bank.  8  Wheat.,  33S.     See  the  case,  §?j  20-27. 

§  239.  Bank  taking  collaterals  upon  discount. —  A  director  of  a  bank  offered  for  discount 
his  note  at  the  bank,  but  was  not  present  when  his  application  was  passed  upon.  As  collat- 
eral securities  he  deposited  certain  notes  of  which  he  was  payee,  which  he  indorsed  to  the 
bank.  Held,  that  the  bank  had  no  notice  of  any  illegality  in  the  inception  of  any  note  thus 
deposited  as  collateral.     Third  National  Bank  v.  Harrison.  10  Fed.  R.,  252. 

§  240.  Discount  of  accommodation  note.—  If  a  bank  discounts  an  indorsed  note  for  the 
drawer  on  his  own  account,  it  is  presumed  that  such  indorsement  is  an  accommodation  in* 
dorsement;  and  if  indorsed  in  a  firm  name,  the  bank  must  ascertain  at  its  perd  whether  such 
indorsement  was  made  by  the  authority  of  the  other  partners.  Lemoine  v.  Bank  of  North 
America,  3  Dill.,  48. 

§  241.  Disposal  of  former  note  tnken  np  by  discount  of  another.— Where  a  note  is  dis- 
counted  in  renewal  of  a  former  note,  it  is  proper  for  the  bank  to  charge  the  former  note  to 
the  last  indorser,  and  credit  him  with  the  proceeds  of  the  note.  Fullerton  v.  Bank  of  the 
United  States,  1  Pet.,  618. 

§  242.  On  a  discount,  bank  is  not  bound  by  statements  of  cashier. —  In  case  of  a  note  dis> 
counted  at  the  Bank  of  the  United  States,  it  was  held  that  as  all  discounts  were  made  under 
the  authority  of  the  directors,  the  representations  of  the  president  and  cashier  that  security 
had  been  given  for  the  payment  of  the  note,  and  that  the  indors  r  incurred  no  liability,  do> 
not  bind  the  bank  or  affect  the  liability  of  the  indorser.  Bank  of  the  United  States  v.  Dunn, 
6  Pet.,  59. 

§  2f4.'L  Officers  of  a  bank  to  which  a  note  is  indorsed  have  no  power  to  bind  the  bank  by 
4;heir  representations  that  the  indorser  incurs  no  liability  by  his  indorsement.  Ibid,;  Bank  of 
Metropolis  v.  Jones,  8  Pet.,  15. 

§  244.  Rights  of  bank  in  discounted  pnper. —  Where  a  note  is  in  terms  made  payable  at  a 
bank,  and  is  discounted  by  that  bank  for  the  payee,  the  maker  cannot  set  up  an  oiisot  against 
the  payee  in  a  suit  on  the  note  by  the  bank.  Mandeviile  v.  Union  Bank  of  Georgetown, 
9Cr.,  11. 

§  245.  Third  parties  not  bound  by  want  of  authority  to  discount.— The  question  whether 
paper  has  been  authorized  by  the  discounting  committee  to  be  discounted  at  a  bank  does  not 
in  any  way  affect  an  outside  party  who  is  a  bona  fide  indorsee  of  the  paper  before  maturity. 
Such  committee  being  only  a  part  of  the  private  machinery  of  the  bank,  devised  for  its  own 
safety  and  advantage,  the  outside  public  is  not  in  any  way  affected  by  its  action  in  relation 
to  commercial  paper.  The  action  or  want  of  action  by  such  committee  do?s  not  in  any  way 
affect  tLo  validity  of  the  paper  when  put  in  circulation.  Blair  v.  First  NatU  Bank  of  Mans- 
field, 2  Flip.,  117.    See  §§  173,  174. 

IX.  Forged  Papebw 

Summary  — J/  bank  takes  its  own  forged  paper  it  is  bound,  §§  248,   247. — Money  paid  on 

forged  paper  can  be  recovered,  §  248. 

§  24 B.  As  a  general  rule  payment  in  forged  paper  or  base  coin  is  not  good.  But  when  ft 
bank  receives  forged  notes  purporting  to  be  its  own,  it  must  bear  the  loss  whether  it  be  re- 
garded as  a  credit  or  as  a  payment.  The  question  of  a  lack  of  consideration  does  not  change- 
the  rule.    United  States  Bank  v.  Bank  of  Georgia,  §§  249-253. 
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§  247.  The  acceptor  of  a  bill  of  exchange,  of  which  the  drawee's  name  is  forged,  is  bound 
by  his  acceptance,  which  has  givpn  credit  to  the  bill.  Ho  is  presumed  to  know  the  handwrit- 
ing of  the  drawee  and  is  responsible  accordingly.    Ibid,    See  §^  124,  125. 

§  248.  Money  paid  on  altered  or  raised  checks  can  be  recovered  back.  When  a  check  is 
presented  to  the  bank  on  which  it  is  drawn  for  information,  the  presumption  is  that  the  in- 
quiry relates  only  to  the  genuineness  of  the  signatures  and  the  state  of  the  drawer's  account. 
It  is  no  more  incumbent  on  the  bank  than  on  the  holder  to  ascertain  from  the  maker  of  th& 
check  its  general  validity.    Espy  r.  Bank  of  Cincinnati,  §§  254-25S. 

[Notes.— See  8  259.] 

UNITED  STATES  v.  BANK  OF  GEORGIA. 
(10  Wheaton,  838-358.     1826.) 

Error  to  U.  S.  Circuit  Court,  District  of  Georgia. 

Opinion  by  Mr.  Justice  Story. 

Statement  of  Facts. —  This  is  a  case  of  great  importance  in  a  practical  view, 
and  has  been  very  fully  argued  upon  its  merits.  The  Bank  of  Georgia  having- 
originally  issued  the  bank  notes  in  question,  they  were  in  the  course  of  circula- 
tion fraudulently  altered,  and,  having  found  their  way  into  the  Bank  of  the 
United  States,  the  latter  presented  them  to  the  former,  who  received  them  as 
genuine,  and  placed  them  to  the  general  account  of  the  Bank  of  the  United 
States,  as  cash,  by  way  of  general  deposit.  The  fotgery  was  not  discovered 
until  nineteen  days  afterwards,  upon  which  notice  was  duly  given,  and  a  tender 
of  the  notes  was  made  to  the  Bank  of  the  United  States,  and  by  them  refused. 
Both  parties  are  equally  innocent  of  the  fraud,  and  it  is  not  disputed  that  the- 
Bank  of  the  United  States  were  holders,  bona  jide^  for  a  valuable  consideration. 
Under  these  circumstances  the  question  arises,  which  of  the  parties  is  to  bear 
the  loss,  or,  in  other  words,  whether  the  plaintififs  are  entitled  to  recover  in 
this  action  the  amount  of  this  deposit. 

§  24y.  Afi  a  general  rule  payment  in  forged  ixotea  or  base  coin  is  not  good — 
Firria  of  action. 

Some  observations  have  been  made  as  to  the  form  of  the  action,  the  declara- 
tion embracing  counts  for  the  balance  of  an  account  stated,  as  well  as  for 
monej'  had  and  received,  etc.  But  if  the  plaintiffs  are  entitled  to  recover  at 
all,  we  see  no  objection  to  a  recovery  upon  either  of  these  counts.  The  sum 
sued  for  is  the  balance  due  upon  the  general  account  of  the  parties,  and  it  ia 
money  had  and  received  to  the  use  of  the  plaintiffs,  if  the  transaction  entitled 
the  plaintiffs  to  consider  the  deposit  as  money.  It  is  clearly  not  the  case  of  a 
special  deposit,  where  the  identical  thing  was  to  be  restored  by  the  defendants; 
the  notes  were  paid  as  money  upon  general  account,  and  deposited  as  such ;  so- 
that,  according  to  the  course  of  business  and  the  understanding  of  the  parties, 
the  identical  notes  were  not  to  be  restored,  but  an  equal  amount  in  cash.  They 
passed,  therefore,  into  the  general  funds  of  the  Bank  of  Georgia,  and  became 
the  property  of  the  bank.  The  action  has,  therefore,  assumed  the  proper 
shape,  and  if  it  is  maintainable  upon  the  merits,  there  is  no  diflBculty  in  point 
of  form.  We  may  lay  out  of  the  case  at  once  all  consideration  of  the  point 
how  far  the  defendants  would  have  been  liable  if  these  notes  had  been  the 
notes  of  any  other  bank,  deposited  by  the  plamtiff  in  the  Bank  of  Georgia,  as 
cash.  That  might  depend  upon  a  variety  of  considerations,  such  as  the  usages 
of  banks  and  the  implied  contract  resulting  from  their  usual  dealings  with  their 
customers,  and  upon  the  general  principles  of  law  applicable  to  cases  of  this 
nature.  The  modern  authorities  certainly  do,  in  a  strong  manner,  assert  that  a 
payment  received  in  forged  paper,  or  in  any  base  coin,  is  not  good ;  and  that,  if 
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there  be  no  negligence  in  the  party,  he  may  recover  back  the  consideration 
paid  for  them,  or  sue  upon  his  original  demand.  To  this  effect  are  the  author- 
ities cited  at  the  bar,  and  particularly  Markle  v.  Hatfield,  2  Johns.,  455;  Young 
^.  Adams,  6  Mass.,  182;  and  Jones  v,  Ryde,  5  Taunt.,  4vS8.  But  without  en- 
tering upon  any  examination  of  this  doctrine,  it  is  sufficient  to  say  th  it  the 
present  is  not  such  a  case.  The  notes  in  question  were  not  the  notes  of  another 
bank,  or  the  security  of  a  third  person,  but  they  were  received  and  adopted  by 
the  bank  as  its  own  genuine  notes,  in  the  most  absolute  and  unconditional 
manner.  They  were  treated  as  cash,  and  carried  to  the  credit  of  the  plaintiff 
in  the  same  manner  and  with  the  same  general  intent  as  if  they  had  been  gen- 
luine  notes  or  coin. 

§  250.  Where  a  hank  receives  forged  notes  purporting  to  he  its  own^  it  miist 
hear  the  loss. 

Many  considerations  of  public  convenience  and  policy  would  authorize  a  dis- 
tinction between  cases  where  a  b.ink  receives  forged  notes  purporting  to  be  its 
own,  and  those  where.it  receives  the  notes  of  other  banks  in  payment  or  upon 
general  deposit.  It  has  the  benefit  of  circulating  its  own  notes  as  currency, 
and  commanding  thereby  the  public  confidence.  It  is  bound  to  know  its  own 
paper,  and  provide  for  its  payment,  and  must  be  presumed  to  use  all  reasonable 
means,  by  private  marks  and  otherwise,  to  secure  itself  against  forgeries  and 
impositions.  In  point  of  fact,  it  is  well  known  that  every  bank  is  in  the  habit 
of  using  secret  marks  and  peculiar  characters  for  this  purpose,  and  of  keeping 
a  regular  register  of  all  the  notes  it  issues,  so  as  to  guide  its  own  discretion  as 
to  its  discounts  and  circulation,  and  to  enable  it  to  detect  frauds.  Its  own  se- 
curity, not  less  than  that  of  the  public,  requires  such  precautions.  Under  such 
circumstances,  the  receipt  by  a  bank  of  forged  notes  purporting  to  be  its  own 
must  be  deemed  an  adoption  of  them.  It  has  the  means  of  knowing  if  they 
are  genuine;  if  these  means  are  not  employed,  it  is  certainly  evidence  of  a 
neglect  of  that  duty  which  the  public  have  a  right  to  require.  And  in  respect 
to  jiersons  equal!}'  innocent,  where  one  is  bound  to  know  and  act  upon  his 
knowledge,  and  the  other  has  no  means  of  knowledge,  there  seems  to  be  no 
reason  for  burdening  the  latter  with  any  loss  in  exoneration  of  the  former. 
There  is  nothing  unconscientious  in  retaining  the  sum  received  from  the  bank 
in  payment  of  such  notes,  which  its  own  acts  have  deliberately  assumed  to  be 
genuine.  If  this  doctrine  be  applicable  to  ordinary  cases,  it  must  apply  with 
greater  strength  to  cases  where  the  forgery  has  not  been  detected  until  after  a 
considerable  lapse  of  time.  The  holder,  under  such  circumstances,  may  not  be 
able  to  ascertain  from  whom  he  received  them,  or  the  situation  of  the  other 
parties  may  be  essentially  changed.  Proof  of  actual  damage  may  not  always 
be  within  his  reach ;  and  therefore,  to  confine  the  remedy  to  cases  of  that  sort, 
would  fall  far  short  of  the  actual  grievance.  The  law  will,  therefore,  presume 
.a  damage  actual  or  potential  sufficient  to  repel  any  claim  against  the  holder. 
Even  in  relation  to  forged  bills  of  third  persons  received  in  payment  of  a  debt, 
there  has  been  a  qualification  engrafted  on  the  general  doctrine  that  the  notice 
and  return  must  be  within  a  reasonable  time,  and  any  neglect  will  absolve  the 
payer  from  responsibility.  If,  indeed,  we  were  to  apply  the  doctrine  of  negli- 
gence to  the  present  case,  there  are  circumstances  strong  to  show  a  want  of  due 
diligence  and  circumspection  on  the  part  of  the  Bank  of  Georgia.  It  appears 
from  the  statement  of  facts  that  all  the  genuine  notes  of  that  bank  of  the  de- 
nomination of  $100,  in  circulation  at  this  time,  were  marked  with  the  letter  A; 
whereas  twenty-three  of  the  forged  nojLes  of  §100  bore  the  marks  of  the  letter 
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B,  C  and  D.  These  facts  were  known  to  the  defendants,  but  unknown  to  the 
plaintiffs;  so  that,  by  ordinary  circumspeotion,  the  fraud  might  have  been 
detected. 

§  251.  The  question  of  lack  of  consideration  does  not  change  the  rule. 

The  argument  against  this  view  of  the  subject,  derived  from  the  fact  that 
the  defendants  have  received  no  consideration  to  raise  a  promise  to  pay  this 
sum,  since  the  notes  were  forgeries,  is  certainly  not  of  itself  sufficient.  There 
are  many  cases  in  the  law  where  the  party  has  received  no  legal  consideration, 
and  yet  in  which,  if  he  has  paid  the  money,  he  cannot  recover  it  back;  and  in 
which,  if  he  has  merely  promised  to  pay,  it  may  be  recovered  of  him.  The 
first  class  of  cases  often  turns  upon  the  point  whether  in  good  faith  and  con- 
science the  money  can  be  justly  retained;  in  the  latter,  whether  there  has  been 
a  credit  thereby  given  to  or  by  a  third  person,  whose  interest  may  be  materi- 
ally affected  by  the  transaction.  So  that,  to  apply  the  doctrine  of  a  want  of 
consideration  to  any  case,  we  must  look  to  all  the  circumstances,  and  decide 
upon  them  all. 

Passing  from  these  general  considerations,  it  is  material  to  inquire  how,  in 
aualogous  cases,  the  law  has  dealt  with  this  matter.  The  present  case  does  not, 
indeed,  appear  to  have  been  in  terms  decided  in  any  court;  but  if  principles 
have  been  alreadj''  established  which  ought  to  govern  it,  then  it  is  the  duty  of 
the  court  to  follow  out  those  principles  on  this  occasion.  The  case  has  been 
argued  in  two  respects;  first,  as  a  case  of  payment,  and,  secondly,  as  a  case  of 
acceptance  of  the  notes.  In  respect  to  the  first,  upon  the  fullest  examination 
of  the  facts,  we  are  of  opinion  that  it  is  a  case  of  actual  payment.  We  treat 
it,  in  this  respect,  exactly  as  the  parties  have  treated  it,  that  is,  as  a  case  where 
the  notes  have  been  paid  and  credited  as  cash.  The  notes  have  not  been  cred- 
ited as  notes  or  as  a  special  deposit;  but  the  transaction  is  precisely  the  same 
as  if  the  money  had  been  first  paid  to  the  plaintiffs,  and  instantaneously  the . 
same  money  had  been  deposited  by  them.  It  can  make  no  difference  that  the 
same  agent  is  employed  by  both  parties,  the  one  to  receive  and  the  other  to 
pay  and  credit.  Upon  what  principle  is  it,  then,  that  the  court  is  called  upon 
to  construe  the  act  different  from  the  avowed  intention  of  the  parties?  It  is 
not  a  case  where  the  law  construes  an  act  done  with  one  intent  to  be  a  different 
act  for  the  purpose  of  making  it  available  in  law;  to  do  that,  cy  presy  which 
would  be  defective  in  its  direct  form.  Here  the  parties  were  at  liberty  to  treat 
it  as  they  pleased,  either  as  a  payment  of  money  or  as  a  credit  of  the  notes. 
In  either  way  it  was  a  legal  proceeding,  effectual  and  perfect ;  and  as  no  rea- 
son exists  for  a  different  construction,  we  think  that  the  parties,  by  treating  it 
as  a  cash  deposit,  must  be  deemed  to  have  considered  it  as  paid  in  money  and 
then  deposited;  since  that  is  the  only  way  in  which  it  could  legally  become  or 
be  treated  as  cash.    Nor  is  there  any  novelty  in  this  view  of  the  transaction. 

§  252.  Bank  notes  are  generaUy  considered  as  monet/. 

Bank  notes  constitute  a  part  of  the  common  currency  of  the  country,  and 
ordinarily  pass  as  money.  When  they  are  received  as  payment,  the  receipt 
is  always  given  for  them  as  money.  They  are  a  good  tender  as  money,  unless 
especially  objectsd  to;  and,  as  Lord  Mansfield  observed  in  Miller  v.  liace,  1 
Burr.,  457,  they  are  not,  like  bills  of  exchange,  considered  as  mere  securities  or 
documents  for  debts.  If  this  be  true  in  respect  to  bank  notes  in  general,  it  ap- 
plies, afortioriy  to  the  notes  of  the  bank  which  receives  them ;  for  they  are  then 
treated  as  money  received  by  the  bank,  being  the  representative  of  so  much 
money  admitted  to  be  in  its  vaults  for  the  use  of  the  depositor.  The  same  view 
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was  taken  of  this  point  in  the  case  of  Levy  v.  Bank  of  United  States,  4  Dall.,  2Mr; 
S.  C,  1  Binn.,  27,  where  a  forged  check  had  been  accepted  by  the  bank,  and 
carried  to  the  credit  of  the  plaintiff  (a  depositor)  as  cash,  and  upon  a  snbse- 
quent  discovery  of  the  fraud  the  bank  refused  to  pay  the  amount.  The  eonrt 
there  said :  ^'  It  is  our  opinion  that  when  the  check  was  credited  to  the  plaintifiF 
as  cash,  it  was  the  same  thing  as  if  it  had  been  paid ;  it  is  for  the  interest  of 
the  bank  that  it  should  be  so  taken.  In  the  latter  case,  the  bank  would  have 
appeared  as  plaintiffs;  and  every  mistake  which  could  have  been  corrected  in 
an  action  by  them  may  be  corrected  in  this  action,  and  none  other.**  The  case 
of  Bolton  V,  Kichard,  6  D.  &  E.,  139,  is  not  in  all  its  circumstances  directly  in 
point;  but  there  the  court  manifestly  considered  the  carrying  of  a  check  to  the 
credit  of  a  party  was  equivalent  to  the  transfer  of  so  much  money  in  the 
hands  of  the  banker  to  his  account.  Considering,  then,  the  credit  in  this  case 
as  a  payment  of  the  notes,  the  question  arises  whether,  after  a  payment,  the 
defendants  would  be  permitted  to  recover  the  money  back ;  if  they  would  not, 
then  they  have  no  right  to  retain  the  money,  and  the  plaintiffs  are  entitled  to 
a  recovery  in  the  present  suit. 

In  Price  v.  Neale,  3  Burr.,  1355,  there  were  two  bills  of  exchange,  which  bad 
been  paid  by  the  drawee,  the  drawer's  handwriting  being  a  forgery;  one  of 
these  bills  had  been  paid,  when  it  became  due  without  acceptance;  the  other 
was  duly  accepted,  and  paid  at  maturity.  Upon  discovery  of  the  fraud,  the 
drawee  brought  an  action  against  the  holder  to  recover  back  the  money  so 
paid,  both  parties  being  admitted  to  be  equally  innocent.  Lord  Mansfield, 
after  adverting  to  the  nature  of  the  action,  which  was  for  money  had  and  re- 
ceived, in  which  no  recovery  could  be  had,  unless  it  be  against  conscience  for 
the  defendant  to  retain  it,  and  that  it  could  not  be  affirmed  that  it  was  uncon- 
scientious for  the  defendant  to  retain  it,  he  having  paid  a  fair  and  valuable 
consideration  for  the  bills,  said,  "  here  was  no  fraud,  no  wrong.  It  was  in- 
cumbent upon  the  plaintiff  to  be  satisfied  that  the  bill  drawn  upon  him  was 
the  drawer's  hand,  before  he  accepted  or  paid  it.  But  it  was  not  incumbent 
upon  th^  defendant  to  inquire  into  it.  There  was  notice  given  by  the  defend- 
ant to  the  plaintiff  of  a  bill  drawn  upon  him,  and  he  sends  his  servant  to  pay 
it  and  take  it  up.  The  other  bill  he  actually  accepts,  after  which  the  defend- 
ant, innocently  and  honafde^  discounts  it.  The  plaintiff  lies  by  for  a  consider- 
able time  after  he  has  paid  these  bills,  and  then  found  out  that  they  were 
forged.  He  made  no  objection  to  them  at  the  time  of  paying  them.  Whatever 
neglect  there  was,  was  on  his  side.  The  defendant  had  actual  encouragement 
from  the  plaintiff  for  negotiating  the  second  bill,  from  the  plaintiff's  having 
without  any  scruple  or  hesitation  paid  the  first ;  and  he  paid  the  whole  value 
hma  jide.  It  is  a  misfortune  which  has  happened  without  the  defendant's 
fault  or  neglect.  If  there  was  no  neglect  in  the  plaintiff,  yet  there  is  no  rea- 
son to  throw  off  the  loss  from  one  innocent  man  upon  another  innocent  man. 
But  in  this  case,  if  there  was  any  fault  or  negligence  in  any  one,  it  certainly 
was  in  the  plaintiff,  and  not  in  the  defendant."  The  whole  reasoning  of  this 
case  applies  with  full  force  to  that  now  before  the  court.  In  regard  to  the  first 
bill,  there  was  no  new  credit  given  by  any  acceptance,  and  the  holder  was  in 
possession  of  it  before  the  time  it  was  paid  or  acknowledged.  So  that  there  is 
no  pretense  to  allege  that  there  is  any  legal  distinction  between  the  case  of  a 
holder  before  or  after  the  acceptance.  Both  were  treated  in  this  judgment  as 
being  in  the  same  predicament,  and  entitled  to  the  same  equities.  The  case  of 
Keal  ^.  Price  has  never  since  been  departed  from ;  and,  in  all  the  subsequent 
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decisions  in  which  it  has  been  cited,  it  has  had  the  uniform  support  of  the 
court,  and  has  been  deemed  a  satisfactory  authority.  The  case  of  Smith  v. 
Mercer,  6  Taunt.,  76,  was  a  stronger  application  of  the  principle.  There  the 
acceptance  was  a  forgery,  and  it  purported  to  be  payable  at  the  plaintifTs,  who 
was  a  banker,  and  paid  it  at  maturity,  to  the  agent  of  the  defendant,  who  paid 
it  in  account  with  the  defendant.  A  week  afterwards  the  forgery  was  discov- 
ered, and  due  notice  given  to  the  defendant.  But  the  court  (Mr.  Justice  Cham- 
bre  dissenting)  decided  that  the  plaintiff  was  not  entitled  to  recover.  Two  of 
the  judges  proceeded  upon  the  ground  that  the  banker  was  bound  to  know  the 
handwriting  of  his  custQmers ;  and  that  there  was  a  want  of  caution  and  neg- 
ligence on  the  part  of  the  plaintiff.  The  chief  justice,  without  dissenting  from 
this  ground,  put  it  upon  the  narrower  ground  that  during  the  whole  week  the 
bill  must  be  considered  as  paid,  and  if  the  defendant  were  now  compelled  to 
pay  the  money  back  he  could  not  recover  against  the  prior  indorsers ;  so  that 
he  would  sustain  the  whole  loss  from  the  negligence  of  the  plaintiff.  The  very 
cam  ooeiirred  in  the  Gloucester  Bank  v.  The  Salem  Bank,  17  Mass.,  33,  where 
forged  note^fdt  the  latter  had  been  paid  to  the  former,  and,  upon  a  subsequent 
discovery,  the  amount  was  sought  to  be  recovered  back.  The  authorities  were 
there  elaborately  reviewed,  both  by  the  counsel  and  the  court,  and  the  conclu- 
sion to  which  the  latter  arrived  was,  that  the  plaintiffs  were  not  entitled  to  re- 
cover, upon  the  ground  that,  by  receiving  and  paying  the  notes,  the  plaintiffs 
adopted  them  as  their  own ;  that  they  were  bound  to  examine  them  when  of- 
fered for  payment,  and  if  they  neglected  to  do  it  within  a  reasonable  time, 
they  could  not  afterwards  recover  from  the  defendant  a  loss  occasioned  by  their 
own  negligence.  In  that  case,  no  notice  was  given  of  the  doubtful  character 
of  the  notes  until  fifteen  days  after  the  receipt,  and  no  actual  averments  of 
forgery  until  about  fifty  days.  The  notes  were  in  a  bundle  when  received, 
which  had  not  been  examined  by  the  cashier  until  after  a  considerable  time 
had  elapsed.  Much  of  the  language  of  the  court  as  to  negligence  is  to  be  referred 
to  this  circumstance.  The  court  said :  "  The  true  rule  is,  that  the  party  re- 
cmrii^  flUfiL  notes  must  examine  them  as  soon  as  he  has  opportunity,  and  re- 
turn them  immedTatefy:  H  he  does  not,  he  is  negligent,  and  negligence  will 
defeat  his  right  of  action.  This  prnHiple  will  apply  in  all  cases  where  forged 
notes  have  been  received,  but  certainly  with  more  strength  when  the  party  re- 
ceiving them  is  the  one  purporting  to  be  bound  to  p«y.  For  he  knows  better 
than  any  other  whether  they  are  his  notes  or  not;  and  if  he  pays  them  or  re- 
ceives them  in  payment,  and  continues  silent  after  he  has  had  sufBcient  op- 
portunity to  examine  them,  he  should  be  considered  as  having  adopted  them  as 
his  own.'^ 

Against  the  pressure  of  these  authorities  there  is  not  a  single  opposing  case; 
and  we  must,  therefore,  conclude  that,  both  in  England  and  America,  the  ques- 
tion has  been  supposed  to  be  at  rest.  The  case  of  Jones  v.  Eyde,'5  Taunt., 
488,  is  clearly  distinguishable,  as  it  ranged  itself  within  the  class  of  cases 
where  forged  securities  of  third  persons  had  been  received  in  payment.  Bruce 
V,  Bruce,  5  Taunt.,  495,  is  very  shortly  and  obscurely  reported;  but  from  what 
is  there  mentioned,  as  well  as  from  the  notice  taken  of  it  by  Lord  Chief  Justice 
Gibbs,  in  Smith  v.  Mercer,  6  Taunt.,  77,  it  must  have  turned  on  the  same  dis- 
tinction as  Jones  v.  Ryde,  and  was  not  governed  by  Price  v.  Neal. 

But  if  the  present  case  is  to  be  considered,  as  the  defendant's  counsel  is  most 
solicitous  to  consider  it,  not  as  a  case  where  the  notes  have  been  paid,  but  as  a  case 
of  credit,  as  cash,  upon  the  receipt  of  them,  it  will  not  help  the  argument.     In 
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that  point  of  view,  the  notes  must  be  deemed  to  have  been  accepted  by  the  de- 
fendants as  genuine  notes,  and  payment  to  have  been  promised  accordingly. 
Credit  was  given  for  them,  as  cash,  by  the  defendants,  for  nineteen  days;  and, 
during  all  this  period,  no  right  could  exist  in  the  plaintiffs  to  recover  the  amount 
against  any  other  person  from  whom  they  were  received.  By  such  delay,  ac- 
cording to  the  doctrine  of  Lord  Chief  Justice  Gibbs,  in  Smith  tr.  Mercer,  6 
Taunt.,  76,  the  prior  holders  would  be  discharged ;  and  the  case  of  the  Glou- 
cester Bank  v.  The  Salem  Bank,  17  Mass.,  33,  adopts  the  same  principle;  so 
that  there  would  be  a  loss  produced  by  the  negligence  of  the  defendants;  but, 
waiving  this  narrower  view,  we  think  the  case  may  be  justly  placed  upon  the 
broad  ground  that  there  was  an  acceptance  of  the  notes  as  genuine,  and  that  it 
falls  directly  within  the  authorities  which  govern  the  cases  of  acceptances  of 
forged  drafts.  If  there  be  any  difference  between  them,  the  principle  is  stronger 
here  than  there;  for  there,  the  acceptor  is  presumed  to  know  the  drawer's  sig- 
nature. Here,  a  fortiori^  the  maker  must  be  presumed  and  is  bound  to  know 
his  own  notes.  He  cannot  be  heard  to  aver  his  ignorance;  and  when  he  re- 
ceives notes,  purporting  to  be  his  own,  without  objection,  it  is  an  adoption  of 
them  as  his  own. 

§  353.  Th&  acceptor  of  a  hill  of  which  the  drawer*  s  name  is  forged  is  hound 
hy  his  accepta'iice. 

The  general  question,  as  to  the  effect  of  acceptances,  has  repeatedly  come 
under  the  consideration  of  the  courts  of  common  law.  In  the  early  case  of 
Wilkinson  v>  Lutwidge,  1  Str.,  648,  the  lord  chief  justice  considered  that  the 
acceptance  of  the  bill  was,  in  an  action  against  the  acceptor,  a  sufficient  proof 
of  the  handwriting  of  the  drawer;  but  it  was  not  conclusive.  In  the  subse- 
quent case  of  Jenys  v.  Fawler,  2  Str.,  946,  the  lord  chief  justice  would  not  suf- 
fer the  acceptor  to  give  the  evidence  of  witnesses,  that  they  did  not  believe  it 
the  drawer's  handwriting,  from  the  danger  to  negotiable  notes;  and  he  strongly 
inclined  to  think  that  actual  forgery  would  be  no  defense,  because  the  accept- 
ance had  given  the  bill  a  credit  to  the  indorsee.  Subsequent  to  this  was  the 
case  of  Price  v.  Neale,  3  Burr.,  1355,  already  commented  on,  in  which  it  was 
thought  that  the  acceptor  ought  to  be  conclusively  bound  by  his  acceptance. 
The  correctness  of  this  doctrine  was  recognized  by  Mr.  Justice  Buller,  in  Smith 
*v.  Chester,  1  D.  &  E.,  655,  by  Lord  Kenyon,  in  Barber  v.  Gingell,  3  Esp.,  60, 
where  he  extended  it  to  ah  implied  acceptance;  and  by  Mr.  Justice  Dam  pier, 
in  Bass  v.  Clive,  4  Maule  &  Selw.,  15,  and  it  was  acted  upon  by  necessary  im- 
plication by  the  court,  in  Smith  v,  Mercer,  6  Taunt.,  76.  In  Levy  v.  The  Bank 
of  the  United  States,  1  Binn.,  27,  already  referred  to,  where  a  forged  check, 
drawn  upon  the  bank,  had  baen  accepted  by  the  latter,  and  carried  to  the 
credit  of  the  plaintiff,  and  on  the  refusal  of  the  bank  afterwards  to  pay  the 
amount,  the  suit  was  brought,  the  court  expressly  held  the  plaintiff  entitled  to 
recover,  upon  the  ground  that  the  acceptance  concluded  the  defendant.  The 
case  was  very  strong,  for  the  fraud  was  discovered  a  few  hours  only  after  the 
receipt  of  the  check,  and  immediate  notice  given.  But  this  was  not  thought 
in  the  slightest  degree  to  vary  the  legal  result.  "  Some  of  the  cases,"  said  the 
court,  "  decide  that  the  acceptor  is  bound,  because  the  acceptance  gives  a  credit 
to  the  bill,  etc.  But  the  modern  cases  certainly  notice  another  reason  for  his 
liability,  which  we  think  has  much  good  sense  in  it,  namely,  that  the  acceptor 
is  presumed  to  know  the  drawer's  handwriting,  and  by  his  acceptance  to  take 
this  knowledge  upon  himself."  After  some  research,  we  have  not  been  able  to 
find  a  single  case  in  which  the  general  doctrine,  thus  asserted^  has  been  shaken,  or 
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even  doubted ;  and  the  diligence  of  the  counsel  for  the  defendants  on  the  present 
occasion  has  not  been  more  successful  than  our  own.  Considering,  then,  as  we 
do,  that  the  doctrine  is  well  established,  that  the  acceptor  is  bound  to  know 
the  handwriting  of  the  drawer,  and  cannot  defend  himself  from  payment  by 
a  subsequent  discovery  of  the  forgery,  we  are  of  opinion  that  the  present  case 
falls  directly  within  the  same  principle.  We  think  the  defendants  were  bound 
to  know  their  own  notes,  and  having  once  accepted  the  notes  in  question  as 
their  own,  they  are  concluded  by  their  act  of  adoption,  and  cannot  be  parmit- 
ted  to  set  up  the  defense  of  forgery  against  the  plaintiffs. 

It  is  not  thought  necessary  to  go  into  a  consideration  of  other  cases  cited  at 
the  bar  to  establish  that  the  acceptor  may  show  that  the  accepted  bill  was  void 
in  its  origin,  as  made  in  violation  of  the  stamp  act,  etc. ;  for  all  these  casei^ 
admit  the  genuineness  of  the  notes,  and  turn  upon  questions  of  another  nature, 
of  public  policy,  and  a  violation  of  the  laws  of  the  land.  Nor  are  the  cases 
applicable  in  which  bills  have  been  altered  after  they  were  drawn,  or  of  forged 
indorsements,  for  these  are  not  facts  which  an  acceptor  is  presumed  to  know. 
Nor  is  it  deemed  material  to  consider  in  what  cases  receipts  and  stated  accounts 
may  be  opened  for  surcharge  and  falsification.  They  depend  upon  other  prin- 
ciples of  general  application.  It  is  sufficient  for  us  to  declare  that  we  place  our 
judgment,  in  the  present  case,  upon  the  ground  that  the  defendants  were  bound 
to  know  their  own  notes,  and,  having  received  them  without  objection,  they 
cannot  now  recall  their  assent.  We  think  this  doctrine  founded  on  public 
policy  and  convenience;  and  that  actual  loss  is  not  necessary  to  be  proved,  for 
potential  loss  may  exist,  and  the  law  will  always  presume  a  possible  loss  in 
cases  of  this  nature. 

The  remaining  consideration  is  whether  there  has  been  a  legal  waiver  of  the 
rights  of  the  plaintiffs  derived  under  the  cash  deposit,  or,  in  other  words, 
whether  they  have  consented  to  treat  it  as  a  nullity.  There  is  nothing  on  which 
to  rest  such  a  defense,  unless  it  is  to  be  inferred  from  the  letter  of  Mr.  Early, 
the  cashier  of  the  Bank  of  the  United  States,  under  date  of  the  17th  of  March, 
1819,  addressed  to  the  cashier  of  the  Bank  of  Huntsville.  That  letter  contains 
information  of  the  forgery  of  the  notes,  and  then  proceeds,  "  by  the  person 
-which  we  shall  in  a  few  days  send  to  your  place,  as  heretofore  intimated,  we 
will  forward  these  altered  bills  for  the  purpose  of  getting  you  to  exchange 
them  for  other  money."  Now,  there  is  no  evidence  that  this  letter  was  ever 
shown  to  the  Bank  of  Georgia,  or  its  contents  ever  brought  to  the  cognizance 
of  its  officers.  It  states  no  agreement  to  take  back  the  notes,  or  to  transmit 
them,  on  account  of  the  Bank  of  the  United  States,  to  Huntsville.  For  aught  that 
appears,  the  intention  may  have  been  to  transmit  them  on  account  of  the  Bank 
of  Georgia,  under  the  expectation  that  the  latter  might  desire  it.  But  what  is 
almost  conclusive  on  this  p6int  is,  that  on  the  same  day  the  Bank  of  Georgia 
had  made  a  tender  of  the  notes  to  the  plaintiffs,  which  had  been  refused. 
This  is  wholly  inconsistent  with  the  notion  that  they  had  agreed  to  take  them 
back,  or  to  treat  the  previous  credit  as  a  nullity.  Assuming,  therefore,  that  the 
cashier  had  a  general  or  special  authority  for  the  purpose  of  extinguishing  the 
rights  of  the  plaintiffs,  growing  out  of  the  prior  transactions  (which  is  not  estab- 
lished in  proof),  it  is  sufficient  to  say  that  it  is  not  shown  that  he  exercised  such  an 
authority.  And  the  case  of  Levy  v.  Bank  of  the  United  States,  4  D.,  234;  S.  C,  1 
Binn.,  27,  affords  a  very  strong  argument  that  a  waiver,  without  some  new  consid- 
eration, upon  a  sudden  disclosure,  and  under  a  mistake  of  legal  rights,  ought  not 
to  be  conclusive  to  the  prejudice  of  the  party,  where,  upon  further  reflection,  he 

181 


§  254.  BANKS. 

refuses  to  acquiesce  in  it.  The  subsequent  letter  of  the  25th  of  March  demon- 
strates that  the  intention  of  waiving  the  rights  of  the  bank,  if  ever  entertained, 
had  been  at  that  time  entirely  abandoned.  The  letter  from  the  Huntsville 
Bank,  of  the  4th  of  May,  cannot  vary  the  legal  result.  What  might  be  the  rights 
of  the  plaintiffs  against  that  bank,  in  case  of  an  unsuccessful  issue  of  the 
present  cause,  it  is  unnecessary  to  determine.  The  contract,  whatever  it  may 
be,  is  res  inter  alios  acta,  from  which  the  defendants  cannot,  and  ought  not,  to 
derive  any  advantage.  It  only  remains  to  add  that,  if  the  plaintiffs  are  en- 
titled to  recover  the  principal,  they  are  entitled  to  interest  from  the  time  of 
instituting  the  suit.  Upon  the  whole,  it  is  the  opinion  of  the  court  that  the 
circuit  court  erred  in  refusing  the  first  and  third  instructions  prayed  for  by  the 
plaintiffs ;  and  for  these  errors  the  judgment  must  be  reversed,  with  directions  to 
award  a  venire  facias  de  novo.  On  the  second  instruction  asked  by  the  plaint- 
iffs, it  is  unnecessary  to  express  any  opinion. 

Judgment  reversed^  accordingly. 

ESPY  V.  BANK  OF  CINCINNATL 
(18  Wallace,  e04-«22.    1873.) 

Error  to  TJ.  S.  Circuit  Court,  Southern  District  of  Ohio. 

Opinion  by  Mr.  Justice  Miller. 

Statement  of  Facts. —  Stall  «fe  Meyer,  customers  and  depositors  with  the 
First  National  Bank  of  Cincinnati,  made  their  check  on  that  bank  for  the  sum 
of  $26.50,  payable  to  the  order  of  Mrs.  £.  Hart,  and  delivered  it  to  a  stranger  to 
all  the  parties  to  the  transaction,  out  of  which  this  controversy  arose.  This 
man  erased  the  name  of  the  payee  and  the  amount  for  which  it  was  given  and 
inserted  the  name  of  Espy,  Ileidelbach  &  Co.,  bankers  and  brokers,  and  also 
the  sum  of  $3,920,  and  passed  it  to  Espy,  Heidelbach  &  Co.  in  payment  of 
bonds  and  gold,  which  he  purchased  from  them.  The  check  was  paid  by  the 
bank  through  the  clearing-house,  and  the  next  day  the  fraud  was  discovered, 
and  the  bank  made  a  demand  on  Espy,  Heidelbach  &  Co.  for  the  amount,  as 
paid  through  a  mistake. 

§  354.  Money  paid  on  altered  or  raised  checks  can  he  recovered  hack  hy  the 
payer. 

If  this  were  all  the  case  there  could  be  no  doubt  of  their  right  to  recover. 
The  principle  that  money  so  paid  under  a  mistake  of  the  facts  of  the  case  can 
be  recovered  back  is  well  settled,  and  in  the  case  of  raised  or  altered  checks  so 
paid  by  banks  on  which  they  were  drawn,  there  are  numerous  well  considered 
cases  where  the  right  to  recover  has  been  established  when  neither  the  party 
receiving  nor  the  party  paying  has  been  in  any  fault  or  blame  in  the  matter. 
Of  course,  if  there  is  fault  on  the  part  of  the  party  receiving  pay  for  such  a 
check,  it  strengthens  the  right  of  recovery.  But,  in  the  case  before  us,  the 
rights  of  the  parties  are  to  be  determined  by  what  took  place  between  them- 
selves before  the  check  was  paid.  It  appears  by  the  bill  of  exceptions  that  the 
man  who  perpetrated  the  fraud,  having  ascertained  from  Espy,  Heidelbach  & 
Co.  the  price  of  the  bonds  and  gold  which  he  proposed  to  buy  of  them,  told 
them  that  he  had  dealings  with  Stall  &  Meyer,  and  would  get  their  check  for 
the  amount,  and,  after  an  absence  of  two  or  three  hours,  returned  with  the 
check  in  question.  Not  wishing  to  take  it  from  this  stranger  without  further 
information,  they  sent  Mr.  Snarenberger,  one  of  their  clerks,  to  the  bank  with 
instructions  to  ascertain  if  the  check  was  good,  and  to  say  that  it  was  presented 
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by  a  stranger.  Snarenberger  presented  it  to  Mr.  Sanford,  the  proper  officer  of 
the  bank,  who,  after  examining  the  check  and  the  state  of  Stall  &  Meyer's  ag- 
count,  said:  "It  is  good,"  or  "it  is  all  right;  send  it  through  the  clearing- 
house." There  is  a  slight  disagreement  between  Snarenberger  and  Sanford  as  to 
the  precise  words  used,  but  we  do  not  deem  the  difference  of  any  importance. 
Hut  there  is  diflFerence  in  another  point  between  these  two,  which,  with  the 
jury,  might  have  had  some  weight  Snarenberger  testifies  that  he  told  Sanford 
that  the  check  was  oflFered  to  his  house  by  a  stranger,  which  Sanford  denies; 
and  Sanford  says  that  he  told  Snarenberger  that  if  the  check  was  offered  by  a 
stranger  he  would  advise  them  to  have  nothing  to  do  with  him;  that  he  would 
be  careful  and  not  pay  so  large  a  check  to  a  stranger,  no  matter  how  good- 
looking  he  was.  On  the  return  of  Snarenberger,  Espy,  HeidelbacE  &  Co.  de- 
livered the  bonds  and  gold  to  the  stranger  and  received  the  check  in  payment, 
and,  in  the  language  of  the  Vecord,  the  stranger  wemt  his  way  and  was  heard 
of  no  more.  Espy,  Heidelbach  &  Co.  indorsed  the  check,  and  it  was  paid,  as 
stated  already,  through  the  clearing-house.  In  a  suit  brought  by  the  bank  to 
recover  the  money  it  had  a  judgment,  to  reverse  which  this  suit  is  brought. 

The  defendants  excepted  to  the  admission  of  certain  testimony  given  by  the 
plaintiflFs  on  the  trial  for  the  purpose  of  proving  that  the  words  "  all  right," 
"  it  is  good,"  when  used  in  reference  to  a  check  presented  at  the  bank  on  which 
it  is  drawn,  had,  by  the  custom  and  usages  of  the  bankers  of  Cincinnati,  acquired 
a  limited  and  well-understood  meaning,  namely,  that  it  had  reference  exclusively 
to  the  genumeness  of  the  drawer's  signature  and  to  the  state  of  his  account  at  the 
bank.  The  objections  made  to  this  evidence  were  that  in  its  nature  it  was  in- 
admissible; that  the  person  testifying  showed  his  want  of  knowledge  on  the 
subject,  and  that  the  expressions  "  all  right "  and  "  it  is  good  "  were  not  the 
precise  expressions  used.  But  we  need  not  inquire  whether  the  court  was  right 
in  admitting  this  testimony,  because,  in  the  subsequent  progress  of  the  trial,  it 
became  immaterial.  The  court  refused  to  charge  the  jury,  as  requested  by  the 
plaintiffs  in  their  fifth  and  sixth  prayers,  that,  if  there  was  such  an  understand- 
ing among  bankers  as  to  the  use  of  the  terms  mentioned,  it  limited  the  respon- 
sibility of  the  bank  to  these  two  matters ;  and  in  the  charge  of  the  court,  of  its 
own  motion,  it  placed  the  case  beyond  the  influence  of  such  testimony  by  in- 
structing the  jury  that,  as  matter  of  law,  such  was  the  eflFect  of  the  words 
supposed,  when  used  under  the  circumstances  suggested  by  the  interrogations 
of  plaintifTs  counsel  in  regard  to  the  understanding  of  them  among  bankers. 

We  are  relieved  also,  by  an  attentive  considaration  of  the  instructions  given 
by  the  court,  from  another  very  grave  question  much  discussed  by  counsel  in 
this  court,  that  is,  whether  a  verbal  statement  by  the  proper  officer  to  certify 
checks  that  the  one  presented  is  good,  is,  or  is  not,  the  equivalent  of  a  written 
certification  of  the  check  in  the  usual  manner.  For  the  fourth  instruction  asked 
by  the  defendants  and  granted  by  the  court  is  precisely  what  is  claimed  by 
counsel  here  as  to  the  effect  of  such  verbal  statement,  as  will  be  seen  at  once 
by  its  inspection.  It  is  as  follows:  "  A  verbal  certification  of  a  check  is  equally 
valid  with  a  written  certification,  and  constitutes  a  contract  obligatory  on  the 
party  giving  the  certification,  the  consideration  of  which  is  the  property  parted 
with  by  the  party  receiving  the  certification  on  the  faith  of  the  certification." 
The  plaintiff  in  error,  against  whom  the  jury  rendered  their  verdict,  notwith- 
standing the  instruction  thus  given,  must  be  held  to  have  had  the  benefit  of  the 
principle  thus  asserted  with  the  jury,  whether  the  court  was  right  in  giving  it 
or  not. 
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The  plaintiffs  on  the  trial  below  prayed  ten  distinct  instructions  to  the  jury,  all 
of  which  were  granted  except  the  fifth  and  sixth,  which  we  have  considered. 
The  defendants  prayed  eight  instructions,  all  of  which  were  refused  or  modified 
except  the  fourth,  to  which  attention  has  just  been  called.  U|)on  all  these  rul- 
ings of  the  court,  as  well  as  upon  the  charge  of  the  court  of  its  own  motion, 
errors  are  assigned.  But  we  are  of  opinion  that  the  whole  case  turns  upon  the 
latter  charge  of  the  court.     This  consisted  of  four  distinct  propositions: 

1.  That  if  defendants  below  sent  the  check  to  the  bank  for  the  purpose  of 
having  the  latter  pass  upon  the  genuineness  of  the  signature  and  the  state  of 
the  account  of  the  drawer,  the  statement  that  it  was  good,  or  all  right,  would 
estop  them  from  denying  that  the  signature  was  genuine,  and  there  were  funds 
to  meet  it. 

2.  If  defendants  sent  the  check  for  the  purpose  of  testing  the  genuineness  of 
the  signature  of  the  drawers,  the  state  of  their  account,  and  to  test  its  genuine- 
ness in  all  other  respects,  and  plaintiff,  knowing  the  full  extent  of  the  object 
for  which  it  was  sent,  replied  "  It  is  good,"  or  "  It  is  all  right,"  plaintiff  is 
estopped  to  set  up  that  the  check  was  raised. 

3.  That  if  the  defendants  had  no  suspicion  that  the  check  was  raised,  and 
sent  it  to  plaintiffs  for  examination  without  specifying  the  particulars  to  which 
they  wished  the  examination  directed,  the  plaintiffs  had  a  right  to  presume  that 
it  was  desired  in  relation  to  such  points  as  the  law  presumed  them  to  have 
knowledge,  namel}^  the  genuineness  of  the  drawer's  signature  and  the  state  of 
hi^  account;  and  if  they  answered  in  good  faith  and  had  no  means  other  than 
those  of  defendants  of  knowing  that  the  check  was  raised,  they  were  not 
estopped  from  setting  up  that  fact. 

4.  That  if  the  parties  were  mutually  ignorant  and  unsuspicious  concerning 
the  check  being  raised,  the  law  did  not  impose  upon  plaintiffs,  more  than  the 
defendants,  the  duty  of  calling  on  the  drawers  for  information  on  that  subject. 

The  plaintiffs  in  error,  defendants  below,  can  have  no  cause  to  complain  of 
the  first  and  second  proposition  laid  down  by  the  court  below. 

§  255.  When  a  check  is  presented  to  a  hank  upon  which  it  is  drawn  far  infor- 
mation, tJie  presumption  is  that  inquiry  relates  only  to  the  genuineness  of  the 
signature  and  the  state  of  the  drawer's  account. 

If  the  bank  officers  had  their  attention  turned  to  the  matter  of  the  raising  of 
the  check,  or  even  had  notice  that  in  applying  to  them  for  information  the  par- 
ties presenting  it  did  so  for  the  purpose  of  getting  information  which  would  in- 
clude that  subject,  they  could  have  limited  their  general  statement  that  it  wa.s 
good  so  as  to  exclude  its  application  to  that  point,  or  might  have  declined  answer- 
ing altogether.  If,  with  this  notice,  says  the  court,  they  gave  a  general  state- 
ment that  the  check  was  good,  or  all  right,  these  words  must  be  held  to  have 
reference  to  all  the  matters  on  which  they  knew  that  the  other  party  asked  or 
desired  their  opinion.  Unless  we  are  prepared  to  hold  to  the  fullest  extent  the 
principle  asserted  by  the  plaintiffs  in  error,  that  the  general  statement  that  the 
check  is  good  binds  the  party  making  it  as  to  everj^thing  connected  with  its 
validity,  this  charge  of  the  court  is  as  favorable  to  them  as  it  should  have  been, 
and  is  only  doubtful  as  it  militates  against  the  bank. 

§  256.  It  is  no  more  incumbent  on  the  bank  than  on  the  holder  to  ascertain  from 
the  maker  of  the  check  its  general  validity. 

We  think  it  is  equally  clear  on  principle  that  there  was  no  error  in  the  fourth 
proposition  of  the  court.  Undoubtedly,  where  there  exists  a  suspicion  that  the 
check  has  been  altered  in  the  amount  or  in  the  name  of  the  payee,  the  proper 
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party  to  be  inquired  of  is  the  maker  of  the  check.  He,  and  he  alone,  has  the 
means  of  settling  that  question  conclusively.  The  bank,  as  a  gjneral  rule,  can 
know  this  no  better  than  the  party  to  whom  it  fs  presented  for  negotiation.  It  is 
the  latter  who  first  parts  with  his  money  or  property  on  the  faith  of  the  check, 
and  he  is  as  much  bound  to  diligent  inquiry  on  that  question  as  the  bank.  The 
latter  is  held  by  the  law  to  know  the  drawer's  signature  and  the  state  of  his  ac- 
count. He  is  no  more  bound  to  know  or  to  answer  beyond  these  two  matters 
than  the  party  who  presents  it  for  information.  So,  if  there  be  no  suspicion  of 
the  fraud  in  raising  the  check,  the  parties  are  equally  innocent  and  no  question 
of  the  relative  degree  of  diligence  in  making  inquiry  on  that  subject  arises  be- 
tween them.  This  is  certainly  true  unless  the  bank,  if  it  consents  to  give  any 
information  at  all  about  the  validity  of  the  check,  is  bound  to  answer  as  to 
everything  which  may  aCfect  its  validity.  As  this  contention  is  the  turning- 
point  of  the  case,  and  is  the  one  which  is  responded  to  in  the  thii-d  of  the  prop- 
ositions laid  down  by  the  court,  we  turn  now  to  consider  that. 

§  257.  Quwre,  as  to  the  (ffectof  a  idler  niarkmg  a  raised  check  ^^good^^  in  writ- 
i7ig  and  appending  his  signature. 

This  assumes  that  neither  party  had  any  suspicion  that  the  check  was  raised, 
and  that  no  special  reference  was  made  to  that  point  in  the  inquiry  of  the  de- 
fendants below.  It  is  also  to  be  considered  that  the  bank  was  not  asked  to 
certify  it  in  the  usual  way  by  indorsing  it  as  good,  and  that  the  party  who 
asked  information  was  the  one  whose  name  was  in  the  check  as  payee.  We 
do  not  propose  to  decide  here  what  would  have  been  the  legal  effect  in  the  pres- 
ent xjase  if  the  bank  officer  had,  under  precisely  these  circumstances,  been  re- 
quested to  indorse  the  check  as  good,  and  had  done  so,  affixing  his  name  or  his 
initials  in  the  ordinary  way.  The  strong  argument  of  the  plaintiff  in  error  is 
that  such  an  indorsement  would  bind  the  bank  for  the  entire  validity  of  the  check, 
and  that  what  was  said  verbally  by  Sanford  was  the  legal  equivalent  of  such  an 
indorsement.  If  this  latter  point  were  conceded,  no  case  precisely  in  point  has 
been  produced  where  this  would  be  held  to  bind  the  bank  under  the  circum- 
stances of  the  present  case.  The  authorities  relied  on  are  mainly  acceptances 
of  drafts  or  bills  of  exchange;  and  it  is  the  same  class  of  cases  that  are  relied 
on  to  show  that  a  verbal  acceptance  or  promise  to  accept  is  equivalent  to 
a  written  acceptance.  '  The  highest  courts  in  this  country  and  England  have 
regretted  the  decisions  which  gave  original  sanction  to  this  latter  proposition. 
Boyce  v.  Edwards,  4  Pet.,  122;  Johnson  v.  CoUings,  1  East,  103. 

§  25S,  Distinction  between  hills  of  exchange  and  bank  checks.  Liability  of  a 
certifying  hank  on  checks  certified. 

Bank  checks  are  not  bills  of  exchange,  and  though  the  rules  applicable  fo  each 
are  in  many  respects  the  same,  they  differ  in  important  particulars.  Merchants' 
Bank  v.  State  Bank,  10  Wall.,  647.  Among  these  particulars  is  that  a  check 
is  drawn  against  funds  on  deposit  with  the  banker,  and  the  indorsement  that 
it  is  good  implies  that  when  the  indorsement  is  made  there  were  funds  there  to 
pay  it.  A  bill  of  exchange  is  not  drawn  on  such  deposits  necessarily,  and  its 
acceptance  raises  no  implication  that  the  drawer  has  such  funds  to  meet  it.  It 
is  a  new  promise  by  the  acceptor  to  pay,  funds  or  no  funds.  In  both  cases  the 
bank  is  supposed  to  know  the  signature  of  its  correspondent,  and  cannot,  after 
indorsing  it  as  good  or  accepted,  dispute  the  signature.  But  as  one  of  the  main 
elements  of  utility  in  a  bill  of  exchange  is  that  it  shall  circulate  freely,  and  it 
may  thus  pass  through  many  hands  on  the  faith  of  the  acceptor's  signature,  it 
may  possibly  be  that  he  should  be  responsible  for  the  promise  contained  in  it, 
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as  it  came  from  his  hands,  for  it  was  drawn  on  no  special  fund,  and  the  pos- 
session of  such  fund  by  him  does  not  aflfect  his  liability.  By  such  acceptancse 
he  becomes  primarily  liable,  as  if  he  were  the  maker  of  a  promissory  note. 
How  far  these  reasons  should  be  applied  to  a  certification  that  a  check  was 
good  seems  extremely  doubtful,  both  on  principle  and  authority.  Where  the 
object  is  to  use  the  indorsement  to  put  the  check  in  circulation,  or  raise  money 
on  it,  or  use  it  as  money,  and  this  object  is  known  to  the  certifying  bank,  it 
may  be  argued  with  some  force  that  the  bank  should,  as  in  the  case  of  an  ac- 
ceptance of  a  bill  of  exchange,  be  held  responsible  for  the  validity  of  the  check 
as  it  came  from  the  bands  of  the  certifying  bank.  Such  a  rule  would  seem  to 
be  just  when  checks  are  certified,  as  we  know  they  often  are,  without  reference 
to  the  presence  of  funds  by  the  drawer,  and  when  the  well-known  purpose  is  to 
give  the  drawer  a  credit  by  enabling  him  to  use  the  check  as  money  by  putting 
it  in  circulation.  But  such  a  verbal  statement  as  was  made  in  the  present  case 
cannot  come  within  that  principle.  There  was  no  design  or  intent  on  the  part 
of  the  bank  to  assume  a  responsibility  beyond  the  funds  of  the  drawer  in  their 
hands,  nor  to  enable  the  payee  of  the  check  to  put  it  into  circulation.  iNTothing 
was  said  or  done  by  the  bank  officer  which  could  be  transferred  with  the  check 
as  part  of  it  to  an  innocent  taker  of  it  from  the  payee.  Such  subsequent  taker 
would  have  no  right  to  rely  on  what  was  said  by  the  bank  officers,  any  further 
than  the  payee  would. 

We  are  of  opinion  that  the  court  was  entirely  right  in  treating  the  case  as 
one  in  which  information  was  sought  and  obtained  by  Espy,  Heidelbach  &  Co. 
for  their  own  use,  and  to  govern  their  own  action.  For  such  information  as 
the  bank  was  willing  to  give,  and  did  give,  it  was,  no  doubt,  responsible,  be- 
cause it  had  reason  to  believe  that  the  other  party  would  act  upon  it.  Bat 
only  to  this  extent  and  only  on  this  principle  is  it  liable.  It  is  not  liable  as  for 
accepting  or  indorsing  a  draft  or  check  with  intent  that  it  might  go  upon  the 
market  for  general  use  and  negotiation  with  the  credit  of  its  name  attached  to 
the  paper,  just  as  it  was  placed  on  the  market.  Under  these  circumstances  we 
are  of  opinion  that  the  circuit  court  was  right  in  holding  that  in  the  absence  of 
anything  tending  to  direct  his  attention  to  other  matters,  the  bank  officer  had 
a  right  to  suppose  that  information  was  desired  of  him  only  in  regard  to  the 
signature  of  the  drawers  and  the  state  of  their  account.  These  were  material 
facts  to  be  known,  which  both  common  sense  and  commercial  law  presumed  to 
be  within  his  knowledge.  The  answer  he  gave,  that  the  check  was  good  or 
was  all  right,  must  be  supposed  to  be  responsive  only  to  these  two  points.  The 
genuineness  of  the  payee's  name  and  of  the  sura  filled  in  the  body  of  the  check 
were  as  well  known  and  as  easily  ascertainable  by  the  payees  themselves  as  by 
the  bank  officer,  and  unless  the  inquiry  was  so  framed  as  to  call  his  attention 
to  these  points,  he  had  no  reason  to  suppose,  in  the  nature  of  the  transaction, 
that  he  was  expected  to  give  information  in  regard  to  them.  So  the  response 
of  "good"  should  not  on  sound  principle  be  held  to  extend  to  them.  lie  was 
under  no  moral  or  legal  obligation  to  give  an  opinion  on  these  points.  He  had 
no  reason  to  suppose  that  he  was  asked  for  such  an  opinion,  and  because  he  did 
give  an  opinion  that  the  check  w£^s  good  in  the  only  points  of  which  he  knew 
anything,  it  would  be  illogical  to  hold  the  bank  liable  on  the  ground  that  the 
response  meant  good  absolutely  and  for  all  purposes. 

The  court  told  the  jury  very  clearly  that  if  the  bank  officer  had  any  reason 
to  believe  that  the  defendants  were  seeking  information  in  regard  to  the  gen- 
eral validity  of  the  check,  or  if  they  had  been  asked  any  question  which  related 
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to  the  genuineness  of  the  check  as  to  amount  or  the  names  of  the  payees,  his 
statement  that  it  was  all  right  would  bind  the  bank.  This  was  as  far  as  the 
court  ought  to  have  gone  in  that  direction,  for  they  were  not  bound  to  answer 
such  a  question,  noi:,  as  we  have  already  said,  does  the  law  or  the  nature  of  the 
business  imply  that  they  had  any  superior  information  on  these  points  to  that 
which  the  defendants  had.  The  case  was  certainly  very  fairly  put  before  the 
jury,  so  far  as  the  rights  of  the  plaintiffs  in  error  are  concerned,  if  the  views 
here  advanced  are  sound,  and  the  judgment  must  be  affirmed. 

§  21^9,  D.  deposited  a  Bum  of  money  in  a  bank  at  Keokuk,  Iowa,  and  took  a  certificate  of 
deposit,  payable  on  the  return  of  the  certificate.  D.  could  not  write,  but  left  his  mark  on 
the  signature  book,  and  the  officers  took  his  description.  He  lost  the  certificate,  and  it  was 
afterwards  presented  at  a  bank  in  St.  Louis  by  a  man  who  said  he  was  D.,  and  could  not 
write.  The  cashier  took  the  certificate  for  coUection,  writing  an  indorsement  to  himself  as 
cashier,  the  stranger  signing  by  a  mark.  The  mark  was  witnessed  by  one  Brooks,  a  man 
who  did  odd  jobs  about  the  bank.  Neither  the  cashier  nor  Brooks  knew  the  man  presenting 
the  certificate.  The  cashier  indorsed  the  certificate  to  Bower,  Barclay  &  Co.  for  collection, 
and  the  amount  was  paid  to  them  by  the  Keokuk  bank.  Afterwards  D.  appeared  at  the 
Keokuk  bank,  claimed  that  the  indorsement  was  a  forgery,  and  the  bank  paid  him  the  money 
and  brought  suit  against  the  St.  Louis  bank.  The  St.  Louis  bank  and  Bower,  Barclay  &  Co. 
had  no  information  of  the  description  of  D.  The  court  (Treat,  D.  J.,  Kbekel,  J.,  concur- 
ring) charged  the  jury  as  foUows: 

•*  The  case  you  are  trying  turns  mainly  on  the  question  of  negligence.  The  fact  that  de- 
fendant is  a  corporation  is  in  proof.  You  have  then  the  plaintiff  a  corporation  and  the  de- 
fendant a  corporation.  The  rule  of  law  usually  is,  that  where  a  certificate  of  deposit  is  issued 
by  a  bank,  and  it  comes  back  to  the  bank  issuing  it  with  the  indorsement  of  the  depositor 
through  the  hands  of  bona  fide  innocent  parties,  the  indorsement  being  forged,  the  bank  pay- 
ing the  deposit  certificate  must  lose  it;  for  they  are  presumed  to  know  the  signatures  of  their 
customers,  and  the  bank  issuing  the  certificate  has  the  means  of  verifying  the  signature. 
This  is  a  different  case.  Here  was  a  person  who  could  not  write.  The  bank  gave  him  the 
certificate  and  took  his  description.  The  ordinary  mode,  where  a  person  signs  by  his  mark, 
is  to  have  him  identified,  so  that  a  piece  of  paper  coming  back  to  the  Keokuk  bank  through 
respectable  institutions,  with  the  depositor's  mark  on  the  back  of  it  witnessed  by  another 
party,  the  bank  issuing  the  certificate  would  have  the  right  to  suppose  that  the  bank  sending 
the  certificate  had  so  identified  the  man  making  his  mark.  The  witness*  signature  is  proven. 
Mr.  Brooks  himself  says  he  signed  it.  The  simple  fact,  then,  that  the  paper  comes  back  to 
the  bank  at  Keokuk  with  a  mark  witnessed  by  Mr.  Brooks,  which  means  that  he  knew  Mr. 
Dunivan  to  be  the  person  who  made  that  mark,  is  sufficient  to  justify  the  Keokuk  bank  in 
paying  the  draft.*'  There  was  a  verdict  and  judgment  for  the  plaintiff.  State  National  Bank 
V.  Freedmen's  Savings  Co.,  2  Dill.,  11. 


X.  Certificate  op  Deposit. 

SxTMHABT  —  Certificate  of  deposit,  §  2d0. 

§  260.  A  certificate  of  deposit  bearing  interest  and  payable  three  months  from  the  time  it 
was  given  is  a  promissory  note.    Austen  v.  Miller,  §§  261,  262. 
[Notes.— See  §268.] 

AUSTEN  V.  MILLER. 
(Circuit  Court  for  Ohio:  5  McLean,  158-168.    1850.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  On  the  1st  of  February,  1840,  the  Mississippi  Union 
Bank  issued  the  following  certificate: 

"  I  hereby  certify  that  Hugh  Short  has  deposited  in  this  bank,  payable  twelve 
months  from  1st  of  May,  1839,  with  five  per  cent,  interest  till  due,  $1,500,  for 
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the  use  of  Henry  Miller,  and  payable  only  to  his  order,  upon  the  return  of  this 
certificate.  (Signed)  William  P.  Grayson,  Cashier." 

On  which  the  following  indorsements  were  made: 

Pay  to  George  Lockwood,  or  order.  Henry  Miller, 

Cincinnati,  Ohio. 

Pay  Austen,  Wilmerding  &  Co.,  or  order,  without  recourse. 

George  Lockwood. 

On  the  4th  of  May,  1840,  L.  V.  Dickson,  justice  of  the  peace,  and  ex  officio 
notary  pubh'c,  presented  the  paper  declared  on  at  the  counter  of  the  Mississippi 
Union  Bank,  at  Jackson,  and  demanded  of  the  teller  payment  in  specie,  or  its 
equivalent,  which  that  oflBcer,  after  consultation  with  the  other  officers  of  the 
bank,  refused,  but  oflFered  to  pay  in  the  notes  of  the  bank,  which  the  notary 
would  not  accept.  The  defendant  Miller  was  duly  notified  as  indorser,  by  a 
written  and  printed  notice,  directed  to  him  at  Cincinnati,  and  deposited  in  time 
for  the  first  mail  of  the  next  day. 

In  July,  1847,  the  plaintiffs  brought  this  action  against  Miller,  as  indorser. 
The  declaration  contained  three  counts.  1st.  Alleging  it  to  be  a  promissory 
note  of  the  Union  Bank,  payable  to  the  order  of  Henry  Miller,  and  by  him  in- 
dorsed to  George  Lockwood,  who  indorsed  it  to  the  plaintiffs.  2d,  Alleging  it 
to  be  a  draft  drawn  by  Henry  Miller  on  the  Mississippi  Union  Bank,  at  Jack- 
son, requesting  the  bank  to  pay  to  George  Lockwood,  and  by  him  indorsed  to 
the  plaintiffs,  and  charging  a  due  presentment  for  payment,  and  notice  of  non- 
pajMTient.  3d.  On  a  common  count  for  money  lent  and  advanced,  paid,  laid 
out  and  expended,  money  had  and  received,  and  on  an  account  stated. 

The  plea  was  non-assurnpsiL  In  the  defense  it  was  contended  that  the  in- 
strument declared  on  was  not  a  promissory  note  in  a  mercantile  sense,  so  as  to 
pass  by  indorsement,  under  the  statute  of  Ohio.  It  provides  "that  all  bonds, 
promissory  notes,  bills  of  exchange,  foreign  and  inland,  drawn  for  any  sum  or 
sums  of  money  certain,  and  made  payable  to  any  person  or  order,  or  to  an}'^ 
person  or  bearer,  or  to  any  person  or  assigns,  shall  be  negotiable  by  indorsement 
thereon ;  but  nothing  in  this  section  shall  be  construed  to  make  negotiable  any 
such  bond,  note,  or  bill  of  exchange,  drawn  to  any  person  or  persons  alone,  and 
not  drawn  payable  to  order,  or  bearer,  or  assigns."  A  check  and  certificate  of 
deposit  are  not  mentioned  in  the  statute  as  being  negotiable.  And  it  is  alleged 
that  the  supreme  court  of  Ohio  has  decided  that  this  identical  paper  is  not  a 
promissory  note,  negotiable  under  the  laws  of  Ohio,  as  appears  from  the  fourth 
vol.,  page  527,  of  the  Western  Law  Journal. 

Suit  was  brought  by  these  plaintiffs  against  Miller  on  the  same  certificate, 
and  was  decided  at  the  May  term,  1847,  against  the  plaintiffs.  This  is  claimed 
as  conclusive  of  the  case,  as  it  was  made  in  this  state  under  the  statute  of  the 
state,  which  construction  is  claimed  as  a  rule  of  decision  by  the  courts  of  the 
United  States,  according  to  the  cases  in  6  Cranch,  225;  10  Wheat.,  50;  13  Pet., 
739;  11  Wheat.,  367,  and  6  Pet.,  297.  But  independently  of  that  decision,  it  is 
urged  that  the  instrument  is  not  a  promissory  note,  and  that  it  is  not  nego- 
tiable under  the  well  settled  rules  of  law.  To  constitute  a  promissory  note,  it 
is  said  there  must  be  an  express  promise  to  pay  a  certain  amount,  as  an  implied 
promise  will  not  answer.  That  where  there  is  no  more  than  a  simple  acknowl- 
edgment of  the  debt,  with  such  a  promise  to  pay  as  the  law  will  imply,  it  is  not  a 
promissory  note.  Patterson  v.  Poindexter,  G  Watts  &  Serg.,  231.  .In  that 
case  this  question  was  fully  examined  by^  the  supreme  court  of  Pennsylvania, 
on  a  certificate  of  deposit  exactly  like  the  one  before  the  court,  and  which  was 
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held  not  to  be  a  promissory  note,  after  two  arguments.  That  court  referred  to 
Horn  t).  Bedford  as  conclusive  on  the  subject.  In  Fisher  v.  Leslie,  1  Esp.,  426, 
it  was  held  that  a  slip  of  paper,  I  O  U  eight  guineas,  is  not  a  promissor\'^  note, 
but  merely  the  acknowledgment  of  a  debt.  An  instrument  acknowledging  the 
receipt  of  two  hundred  pounds  in  drafts  for  the  pa3'^ment  of  money,  and  prom- 
ising to  pay  the  money  specified  in  the  drafts,  is  not  a  promissory  note.  Will- 
iamson V.  Bennett,  2  Camp.,  417. 

It  was  also  objected  that  it  was  not  a  promissory  note,  because  it  was  pay- 
able upon  a  contingency,  and  not  at  all  events.  It  was  payable  only  upon  the 
order  of  Henry  Miller,  and  upon  the  return  of  the  certificate.  A  promissory 
note,  it  was  said,  must  not  depend  upon  a  contingency.  Story  on  Promissory 
Notes,  22;  Williamson  v.  Bennett,  2  Camp.,  417;  Eoberts  v.  Peaks,  1  Burr., 
323.  This  point  was  decided  in  the  case  above  cited  from  6  Watts  &  Serg. 
That  case  is  said  to  have  been  well  considered,  and  in  which  the  above  points 
were  ruled.  It  is  asked  whether  the  consideration  of  a  promissory  note  in  the 
hands  of  an  assignee  can  be  inquired  into.  If  it  can,  it  seems  to  be  a  negoti- 
able promissory  note.  And  it  is  claimed  that  the  consideratio,n  of  the  certifi- 
cate may  be  inquired  into.  In  a  suit  against  the  Mississippi  Bank,  it  might 
show,  it  is  urged,  that  instead  of  money  worthless  bank  notes  were  deposited, 
and  that  an  offer  was  made  to  return  them.  If  this  be  a  promissory  note,  it  is 
asked,  to  whom  is  it  payable!  The  words,  for  the  use  of  Henry  Miller,  only 
indicate  the  equitable  rights  of  the  parties,  and  do  not  in  any  way  affect  the 
legal  character  of  the  paper,  etc.  In  reply  it  was  said  that  in  McCoy  v.  Gil- 
more,  7  Ohio,  pt.  1,  268,  it  was  held  that  no  special  form  of  words  is  neces- 
sary to  constitute  a  promissory  note.  It  is  enough  if  the  intent  appear,  and 
the  sum  can  be  made  certain  by  calculation,  etc.  And  the  court  said  the 
certificate  had  all  the  essential  requisites  of  a  promissor}^  note.  The  cashier 
being  the  active  agent  of  the  bank,  acknowledged  the  deposit  of  $1,500,  pay- 
able thirteen  months  from  the  1st  of  May,  1839,  with  five  per  cent,  interest, 
for  the  use  of  Henry  Miller,  and  payable  onl}'^  to  his  order  on  the  return  of 
this  certificate.  Signed  by  the  cashier.  There  is  no  want  of  certainty  on  the 
face  of  this  paper.  It  was  payable  on  presentation,  as  notes  are  often  made, 
which  is  not  a  contingency  that  aflFects  the  character  of  the  paper.  There  is  a 
promise  to  pay  to  the  order  of  the  person  for  whose  benefit  the  deposit  was 
made.    This  is  sufficient. 

§  261.  Decisions  of  state  courts  on  questions  of  mercantile  law  are  not  hind- 
ing  on  the  federal  courts. 

This  is  not  a  case  in  which  the  rule  established  by  the  state  court  is  followed 
by  the  courts  of  the  United  States.  It  is  not  a  question  as  to  the  construction 
of  a  state  statute,  but  rather  a  principle  of  the  common  or  mercantile  law 
which  governs  the  case;  and  in  this  view  the  federal  courts  rather  than  the 
courts  of  the  state  should  fix  the  rule  of  decision. 

'§  262.  A  certificate  of  deposit  is  a  promissory  note. 

We  can  entertain  no  doubt  on  the  subject.  By  a  proper  construction  of  the 
certificate  it  is  in  principle  a  promissory  note,  and  the  jury  being  so  instructed, 
found  a  verdict  for  the  plaintiff.  Under  the  statute  of  Mississippi,  a  justice  of 
the  peace  officiates  as  a  notary  public  in  making  a  demand  and  giving  notice. 

g  26a.  Certificate  of  deposit  Is  iieg;otiable.— Under  the  law  of  Ohio,  and  nnder  the  de- 
cision of  state  oourts  generally,  a  certificate  of  deposit  which  is  for  a  sum  certain  and  is  pay- 
able to  order  is  negotiable  by  indorsement,  and  the  indorser  is  liable  to  his  indorsee  thereon, 
the  same  as  in  case  of  a  promissory  note.    Miller  v.  Austen,  13  How.,  238, 
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XI.  Suits. 


SuHMABT— WTien  bank  may  be  sued  in  federal  court,  g  S}64. 

§  264.  A  bank  of  which  a  stote  is  sole  proprietor  may  be  sued  in  the  federal  courts.    Bank 
of  Kentucky  v.  Wist^r,  §§  265-26».    See  ^  290,  296. 
[Notes.— See  §§  270-310.] 

BANK  OF  KENTUCKY  v.  WISTER. 
(2  Peters,  818-326.     1829.) 

Opinion  by  Mb.  Justice  Johnson. 

Statement  of  Facts. —  The  defendants  here  were  plaintiflfs  in  the  court  BelMfv 
in  an  action  for  money  had  and  received,  instituted  to  recover  the  amount  of  a 
deposit  made  in  the  Bank  of  the  Commonwealth  of  Kentucky.  The  defendants 
pleaded  to  the  jurisdiction  on  the  ground  that  the  state  of  Kentucky  was  sole 
proprietor  of  the  stock  of  the  bank,  for  which  reason  it  was  insisted  that  the 
suit  was  virtually  against  a  sovereign  state.  To  this  plea  the  plaintiflfs  de- 
murred, and  the  circuit  court  of  Kentucky  having  decided  in  favor  of  its  juris- 
diction, that  decision  is  made  the  first  ground  of  error  in  the  present  suit. 

§  265.  A  hank  of  which  a  Hate  is  sole  proprietor  may  he  stied  in  the  federal 
courts. 

But  this  court  is  of  opinion  that  the  question  is  no  longer  open  here.  The 
case  of  the  United  States  Bank  v.  The  Planters'  Bank  of  Georgia,  9  Wheat., 
904,  was  a  much  stronger  case  for  the  defendants  than  the  present;  for  there 
the  state  of  Georgia  was  not  only  a  proprietor  but  a  corporator.  Here  the 
state  is  not  a  corporator,  since,  by  the  terms  of  the  act  incorporating  this  bank 
(Kentucky  Acts  of  1820,  p.  55,  s.  2),  "the  president  and  directors"  alone  con- 
stitute the  body  corporate,  the  metaphysical  person  liable  to  suit.  Hence,  by 
the  laws  of  the  state  itself,  it  is  excluded  from  the  character  of  a  party  in  the 
sense  of  the  law  when  speaking  of  a  body  corporate.  On  the  subjpci^^atiiF- 
terest  in  the  stock  of  a  bank,  the  language  of  this  coii>lr»  hr  the  case  cited,  is 
thisf  "It  is,  we  think,  a  sound  principle  tbfltwfien  a  government  becomes  a 
partner  in  any  trading  company^  it^^livcsts  itself,  so  far  as  concerns  the  transac- 
tions of  that  company,  ot  i4»  sovereign  character,  and  takes  that  of  a  private 
citizen.  Instead  ot^nnmunicating  to  the  company  its  privileges  and  its  prerog- 
atives, it  desMUds  to  a  level  with  those  with  whom  it  associates  itself,  and  takes 
the  cbftfacter  which  belongs  to  its  associates,  and  to  the  business  which  is  to  be 
tvtfnsacted.  Thus  many  states  of  the  Union  which  have  an  interest  in  banks 
are  not  suable  even  in  their  own  courts,  yet  they  never  exempt  the  corporation 
from  being  sued.  The  state  of  Georgia,  by  giving  to  the  bank  the  capacity  to 
sue  and  be  sued,  voluntarily  strips  itself  of  its  sovereign  character  so  far  as  i:e- 
spects  the  transactions  of  the  bank,  and  waives  all  privileges  of  that  character. 
As  a  member  of  a  corporation,  a  government  never  exercises  its  sovereignty. 
It  acts  merely  as  a  corporator,  and  exercises  no  other  power  in  the  management 
of  the  aflfairs  of  the  corporation  than  are  expressly  given  by  the  incorporating 
act."  To  which  it  may  be  added  that  if  a  state  did  exercise  any  other  power 
in  or  over  a  bank,  or  impart  to  it  its  sovereign  attributes,  it  would  be  hardly 
possible  to  distinguish  the  issue  of  the  paper  of  such  banks  from  a  direct  issue 
of  bills  of  credit,  which  violation  of  the  constitution,  no  doubt,  the  state  here 

intended  to  avoid.  ^ 
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§  266.  A^sufn^mt  lies  in  Kentucky^  ihough  a  corporation  can  only  asaume 
under  seal. 

The  next  question  in  the  caase  is  on  the  sufficiency  of  the  declaratioa ;  and 
on  this  point  it  is  insisted  that  in  Kentucky  a  corporation  can  only  assume 
under  seal,  whereas  the  assumpdt  here  laid  is  general  and  without  seal.  On 
this  subject  the  counsel  admitted  that  every  other  court  in  the  United  States 
had  decided  otherwise,  but  that  it  had  been  so  ruled  in  the  courts  of  Kentucky 
and  was  there  held  as  an  established  law.  It  cannot  be  denied  that  the  case 
of  the  Frankfort  Bank  v.  Anderson,  3  A.  K.  Marshall  R,  1,  fully  sustains  him 
in  his  position;  but  this  court  declares  it  unnecessary  at  this  time  to  enter  into 
the  inquiry^  how  far  its  decisions  and  those  of  other  states  upon  a  question  of  a 
general,  not  a  local,  case  or  character  are  to  be  controlled  by  those  of  any  par- 
ticular state,  since  they  are  of  opinion  that  the  act  by  which  the  Bank  of  the 
Commonwealth  of  Kentucky  is  incorporated  contains  a  provision  which  is  con- 
clusive upon  this  question.  We  mean  the  eighth  section,  by  which  it  is  en- 
acted that  the  bank  shall  receive  money  on  deposit  without  requiring  them  to 
give  an  obligation  under  seal  to  repay  it.  This  enactment  must  be  construed 
with  regard  to  the  practice  of  banking  and  the  general  understanding  of  man- 
kind, and  must  create  a  liability  to  the  depositor  by  the  simple  act  of  deposit- 
ing; that  is  an  assumpsit  in  law,  implied  from  an  act  in  pais. 

§  267.  Where  a  hank  receines  its  own  hills  on  deposit^  the  deposit  must  he  re- 
paid hy  the  nominal  amount  of  the  hills. 

The  two  remaining  questions  arose  upon  a  bill  of  exceptions,  the  material 
facts  on  which  were  these:  The  deposit  was  proved  by  an  instrument  of  writ- 
ing in  these  words :  "  J.  T.  Drake  this  day  deposited  to  the  credit  of  J.  Wister, 
J.  M.  Price  and  0.  J.  Wister,  the  plaintiCfs,  $7,730.81,  which  is  subject  to  their 
order  on  presentation  of  the  certificate.  Signed,  O.  Qt.  Waggoner,  cashier." 
It  was  admitted  that  .the  deposit  was  made  in  bills  of  the  Commonwealth 
Bank ;  that  bills  of  that  bank  were  then,  and  at  the  time  of  demand,  passing 
current  at  half  their  nominal  value,  and  that,  on  presentation  of  the  certificate, 
the  cashier  o£Fered  bills  of  the  bank  to  that  amount,  but  the  agent  of  the  de- 
fendants refused  to  receive  payment  in  anj^thing  but  gold  or  silver.  In  behalf 
of  the  bank  it  was  moved  that  the  court  instruct  the  jury  that  the  plainti£Fs 
below  had  not  made  out  a  good  cause  of  action,  and  were  not  entitled  to  the 
nominal  amount  deposited,  but  only  to  the  value  of  the  notes.  The  court 
overruled  the  motion,  and  instructed  the  jury  that  the  plaintiflFs  below  were  en- 
titled to  receive  the  full  sum  as  expressed  in  the  certificate,  with  interest  from 
the  date  of  the  demand,  in  lawful  money  of  the  United  States.  In  this  in- 
struction it  is  now  insisted  that  the  court  below  erred.  1.  Because  nothing  but 
a  receipt  of  money  can  prove  the  basis  of  a  recovery  for  money  had  and  re- 
ceived. .  2.  Because,  if  entitled  to  recover  at  all,  the  plaintiffs  below  could  re- 
cover no  more  than  the  value  of  the  thing  deposited.  On  both  these  points  we 
are  of  opinion  that  the  form  of  the  certificate  and  the  act  of  incorporation 
furnish  a  conclusive  answer.  The  language  of  the  certificate  is  expressive  of  a 
general,  not  a  special  deposit;  and  the  act  of  incorporation,  section  17,  is  ex- 
press, that  the  bills  of  the  bank  '^  shall  be  payable  and  redeemable  in  gold  or 
silver."  The  transaction,  then,  was  equivalent  to  receiving  and  depositing  the 
gold  or  silver;  if  the  bank  did  not  so  understand  it,  nothing  would  have  been 
easier  than  to  refuse  to  take  the  money  as  a  formal  deposit,  and  the  holder  of 
their  bills  would  then  have  been  put  to  his  action  upon  the  bills  themselves,  in 
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which  case  he  would  certainly  have  received  the  gold  or  silver  to  the  amount 
upon  the  face  of  the  bills. 

§  268,    What  is  a  sufficient  demand. 

There  are  two  other  points  which  the  cause  has  been  supposed  to  present, 
and  which  the  court  notices  to  avoid  the  imputation  of  letting  them  escape 
their  attention.  The  first  is,  that  the  refusal  of  the  bank  to  pay  on  the  presen- 
tation of  the  cashier's  certificate  may  be  imputed  to  the  failure  to  accompany 
it  with  a  check  from  the  principals.  But  on  this  subject  the  majority  of  the 
court  are  of  opinion  that  the  bank  put  its  own  construction  on  the  sufficiency 
of  the  demand  and  the  meaning  of  their  cashier's  certificate,  wheii  they  ten- 
dered, upon  its  presentation,  all  that  they  admitted  to  be  due  upon  it. 

§  269.  A  note  payMe  to  hearer  is  not  affected  by  the  disabilities  of  the  nomi- 
nal payee  to  sue  in  tlie federal  courts. 

The  otlier  point  has  relation  to  the  form  of  the  bills,  which  are  made  pay- 
able to  individuals  or  bearer,  concerning  which  individuals  there  is  no  averment 
of  citizenship,  and  which  therefore  may  have  been  payable,  in  the  first  instance, 
to  parties  not  competent  to  sue  in  the  courts  of  the  United  States.  But  this 
also  is  a  question  which  has  been  considered  and  disposed  of  in  our  previous 
decisions.  This  court  has  uniformly  held  that  a  note  payable  to  bearer  is  pay- 
able to  anybody,  and  not  affected  by  the  disabilities  of  the  nominal  payee. 
The  judgment  is  affirmed,  with  costs. 

§  270.  Assets  remaining  after  payment  of  debts  belong  to  the  stockholders.— Where,  in 
proceedings  in  the  nature  of  quo  warranio,  a  bank  charter  is  declared  forfeited,  and  a  trustee 
is  appointed  to  collect  its  assets  and  pay  its  debts,  all  sums  remaining  in  his  hands  after  the 
debts  are  paid  belong  to  the  stockholders ;  and  a  debtor  of  the  bank  cannot  set  up  the  for- 
feiture to  defeat  the  collection  of  his  debt  by  the  trustee  or  his  representative.  Lum  v.  Rob- 
ertson, 0  Wall.,  279. 

§  271.  Assiji:nee  may  maintain  suit  in  his  own  name.— Where  a  general  assignment  in 
trust  to  liquidate  the  affairs  of  a  bank  has  been  made,  the  assignees  may  maintain  a  suit  in 
equity  against  the  other  parties  to  a  note  without  any  special  assignment  on  the  note.  Lenox 
V.  Roberts,  2  Wheat.,  870. 

§  272.  The  assignee  may  sne  the  directors. —  An  assignee  in  bankruptcy  of  a  bank  may 
bring  suit  against  the  directors  of  the  bank  for  losses  incurred  in  consequence  of  their  gross 
negligence.    Trustees  v.  Bosseiux,  8  Fed.  R.,  838. 

§  273.  Ri^icht  of  action  remains  after  charter  expires.— Where  the  charter  of  a  bank  pro- 
vided that  it  should  continue  to  the  1st  day  of  January,  1859,  but  that  it  should  do  no  bank* 
ing  business  after  January  1,  1857,  but  should  have  all  the  *'  necessary  and  incidental  powers 
to  collect  and  close  up  its  business,"  it  was  held  that  a  writ  of  error  sued  out  in  1861  in  an 
action  commenced  in  1849  would  not  be  dismissed  and  the  action  abated,  and  that  a  writ  of 
error  was  still  maintainable  against  the  bank.  Pomeroy  v.  Bank  of  Indiana,  1  WalL,  25.  Seo 
§  299. 

§  274.  The  charter  of  the  United  States  Bank  expired  March  3,  1836.  Smith,  as  agent  of 
the  bank,  brought  suit  upon  a  note  given  him  as  such  agent  on  May  17,  1836,  in  renewal  of 
paper  of  an  earlier  date.  It  was  held  that  the  bank,  through  its  agent,  could  collect  debts  due 
to  it,  although  its  charter  had  expired.     Smith  i\  Frye,*  5  Cr.  C.  C,  515. 

§  275.  Location  of  bank. —  A  note  was  discounted  at  the  branch  bank  of  the  United  States 
at  Richmond,  and  on  maturity  was  duly  protested.  An  action  was  brought  against  the  in- 
dorser  more  than  five  years  after  such  protest.  Held,  that  as  the  branch  bank  was  located  at 
Richmond,  and  the  officers  and  directors  lived  there,  the  place  of  the  corporation  was  there, 
and  not  at  Philadelpliia,  where  the  parent  bank  was  located,  and  that  consequently  the  statute 
of  limitations  baiTed  the  collection  of  the  debt.  Bank  of  United  States  v,  M'Kenzie,  2 
Marsh.,  397. 

§276.  When  payment  of  bank  bills  may  be  enforced.—  It  seems  that  if  a  private  banking 
or  other  corporation  issue  bills  contrary  to  law,  the  holder  may  maintain  an  action  thereon 
for  money  had  and  received,  unless  the  law  prohibits  the  taking  of  such  bills,  in  which  case 
the  holder,  being  in  pari  delicto ^  cannot  recover.  Thomas  v.  City  of  Richmond,  12  Wall., 
856.    See  g  295. 

192 


SUITS.  §§  277-289, 

§  277.  '*  Snperior  force  "  rele£ise»  bank. —  During  the  war  of  the  rebellion  a  bank  in  Louisi- 
ana was  pdt  in  liquidation  by  orders  of  the  commander  of  the  Union  forces,  against  the  pro- 
test of  the  officers  of  the  bank.  Collateral  securities  held  by  the  bank  were  turned  over 
under  compulHion  to  a  commission  appointed  by  the  officer  to  close  up  the  affairs  of  the  bank, 
and  were  sold  by  tliem  for  less  than'  their  value.  In  an  action  against  the  bank  to  recover 
such  collaterals  it  was  held  tliat  the  proceeding  for  the  liquidation  of  the  bank  was  by 
*'  superior  force,"  and  that  the  bank  was  not  liable  for  tlie  loss.  McLemore  v,  Louisiana  State 
Bank,  1  Otto,  28. 

§  278.  Summary  proces!^  in  charter  conj^itntional. —  The  provision  of  the  charter  of  the 
Bank  of  Columbia,  giving  it  summary  process  for  the  collection  of  its  debts  on  paper  ex- 
pressly made  negotiable  at  the  bank,  is  constitutional.  Bank  of  Columbia  v,  Okely,  4 
Wheat.,  241. 

§  2711.  It  seems  that  the  clause  in  the  charter  of  the  Bank  of  Columbia,  that  executions  in 
its  favor  shall  not  be  stayed,  cannot  apply  against  strangers  to  the  transaction,  whose  prop- 
erty has  been  seized  on  such  an  execution.     Smith  v.  Bank  of  Columbia,  4  Cr.  C.  C,  149. 

§  280.  statute  of  limitations  applies  to  snch  process.—  The  act  of  incorporation  of  the 

Bank  of  Columbia  provided  that  it  should  have  summary  process'  to  collect  its  debts.  Hetd^ 
that  the  statute  of  limitations  could  still  be  set  up  as  a  defense  by  a  debtor,  and  for  that  pur- 
pose the  issuing  of  the  execution  would  be  considered  as  the  commencement  of  a  suit.  Bank 
•of  Columbia  v.  Sweeney,  2  Pet.,  673. 

§  281.  Statute  of  limitaticms  runs  against  the  Bank  of  the  United  States.— The  fact  that 
the  United  States  was  a  stockholder  of  the  Bank  of  the  United  States  was  held  not  to  prevent 
the  statute  of  limitations  from  running  against  it,  on  the  principle  that  nullum  tempus  occur" 
(Tit  regi.  The  sovereign,  by  becoming,  a  member  of  a  trading  corporation,  lays  aside  its 
sovereignty  for  such  purpose.     Bank  of  United  States  v,  M'Kenzie,  2  Marsh.,  400. 

§  282.  Although  a  stutn  i«  a  stockholder,  the  bank  may  be  sued  in  the  federal  courts.— 
The  fact  that  a  state  is  a  stockholder  in  a  bank  does  not  prevent  it  from  being  sued  in  the 
^courts  of  the  United  States.  Bank  of  the  United  States  v.  Planters'  Bank,  9  Wheat,  906. 
See  §  290. 

§  283.  State  so!e  stockholder,  efiVct  of. —  Where  a  state  becomes  a  stockholder  in  a  bank, 
it  imparts  none  of  its  attributes  of  sovereignty  to  the  bank ;  and  this  is  true  even  if  it  is  the 
sole  stockholder.  Briscoe  v.  Bank  of  Kentucky,  11  Pet.,  825;  Bank  of  the  United  States  v. 
Planters'  Bank,  9  Wheat.,  906. 

§  284.  Bank  e.Htopped  to  say  that  notes  payable  to  bearer  were  wronjcfnlly  iwiued.— In 
an  action  upon  the  notes  of  a  Isank  against  its  directors,  the  plea  that  the  notes  were  fraudu- 
lently put  into  circulation  and  that  the  bank  received  no  benefit  therefor  is  no  defense.  The 
notes  being  payable  to  bearer,  title  passed  with  delivery.  It  is  a  matter  of  no  importance, 
as  regards  the  rights  of  the  plaintiff,  how  the  notes  were  put  into  circulation,  if  they  came 
inio  his  possession  without  notice  of  fraud  or  unfairness.    White  v.  How,  8  McL.,  292. 

§  285.  Plea  by  directors  that  bank  is  in  liquidation  is  bail.—  Where  a  state  law  makes  the 
directors  of  a  bank  personally  liable  in  a  certain  case,  in  an  action  against  them  to  enforce 
such  liability  a  plea  that  proceedings  have  been  taken  by  the  bank  commissioners  to  close  up 
the  business  of  the  bank,  and  that  the  notes  sued  on  are  in  the  hands  of  the  receiver  of 
the  bank,  but  which  does  not  set  up  that  there  are  assets,  is  insufficient  on  demurrer.     Ibid, 

.^286.  When  cashier  may  bring  action. —  Where  a  draft  is  made  payable  to  the  cashier  of 
a  bank,  and  a  bill  of  lading  is  indorsed  to  him  as  collateral  security,  he  can  maintain  a  libel 
in  admiraltv.for  the  property,  though  only  a  trustee  for  the  bank.  The  Steamship  Thames, 
3  Ben.,  283";  affirmed,  8.  C,  7  Blatch.,  229. 

g  287.  Decree  exempting  stockholders  from  liability,  when  bad.— Under  the  charter  of  a 
bank  its  stockholders  were  liable  for  its  debts  after  its  assets  were  exhausted.  An  action  was 
begun  by  holders  of  its  bills  to  close  up  the  affairs  of  the  bank,  but  the  stockholders  were  not 
made  parties  in  any  manner,  and  did  not  appear  in  the  action.  Heldj  that  a  decree  exempt- 
ing them  from  liability  was  erroneous,  where  it  appe  ared  that  the  creditors  had  not  been  paid 
in  full.    Terry  v.  Commercial  Bank  of  Alabama,  2  Otto,  456. 

§  288.  Creditor  cannot  sue  an  individual  stockholder. —  Where  the  charter  of  a  bank 
makes  all  stockholders  hable  for  its  debts  in  proportion  to  the  amount  of  stock  held  by  each, 
one  of  several  creditors  cannot  bring  an  action  at  law  for  himself  alone  against  a  stockholder 
to  obtain  full  satisfaction  of  his  debt.  The  proportion  of  the  stockholder's  indebtedness  could 
not  be  determined  in  such  an  action,  a  suit  in  equity  being  essential  for  such  purpose.  And 
this  is  especially  true  where  the  charter  in  its  terms  obviously  contemplates  the  equitable  ad- 
justment of  such  matters.  Pollard  v,  Bailey,  20  Wall.,  524. 
§  289.  A  corporation  is  estopped  by  its  acts  —  The  bank  account  of  a  corporation  was 

overdrawn  by  a  check  signed  by  the  president  and  secretary,  but  without  special  authority. 

The  directors,  on  learning  of  the  overdraft,  gave  the  bank  a  note  for  an  amount  greater  thaa 
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the  overdraft  to  include  it  and  future  anticipated  drafts.  In  an  action  by  the  bank  to  recover 
the  amount  of  the  overdraft  it  was  held  that  though  the  overdraft  may  have  been  oQtside  the 
authority  of  the  president  and  secretary,  yet  the  corporation  had  ratified  it  by  directing  the 
giving  of  the  note,  and  consequently  was  bound.  Anglo  Californian  Bank  v.  Mahouey  Mln- 
ingCk).,  5Saw.,  257.  , 

§  290.  Snit  in  federal  conrt  on  nota  payable  to  bearer. —  A  note  payable  to  bearer  is  pay- 
able to  any  one  and  is  not  affected  by  the  disabilities  of  the  payee  to  sue  in  the  United  States 
court.     Bank  of  Kentucky  v.  Wister,  2  Pet.,  318.     See  §§  235-269,  282. 

§  2f9 1.  The  holder  of  a  bank  bill  payable  to  bearer  is  not  the  assignee  of  a  chose  in  action^ 
within  the  eleventh  section  of  the  judiciary  act  of  1789,  limiting  the  jurisdiction  of  the  federal 
courts.    Wood  v,  Dummer,  8  Mason,  313. 

g  292.  Allegations  in  declarntion. —  It  is  never  necessary  for  a  bank  to  allege,  when  suin^ 
upon  a  note,  that  it  was  taken  in  the  ordinary  course  of  business.  New  York  Dry  Dock  tr. 
Hicks,  5  McL..  115;  Bank  of  Metropolis  v.  Guttschlick,  14  Pet,  27. 

§  293.  For  money  misapplied  the  sait  is  against  the  bank. —  Where  money  is  paid  to  the- 
cashier  of  a  bank  for  the  use  of  the  bank,  and  the  money  is  misapplied,  ^the  remedy  of  the 
person  paying  the  money  is  against  the  bank,  and  not  against  the  cashier  personally.  Wilson 
V.  Rogers,*  1  Wyom.  Ty,  56. 

§  294.  The  bank  is  tlie  proper  defendant,  when. —  AssumpBit  will  lie  against  a  bank  upoA 
a  contract  entered  into  in  its  biehalf  by  its  president  and  cashier,  which  is  signed  by  them  and 
sealed  with  their  seals.     Bank  of  Metropolis  v.  Guttschlick,  14  Pet.,  29. 

§  295.  Uiiless  damaged,  the  holder  of  bank  bills  cannot  set  np  that  they  are  invalid. — 
Where  bills  of  a  bank  pass  current,  and  they  have  not  proved  worthless  in  the  hands  of  the 
party  taking  them,  and  he  has  not  been  obliged  to  take  them  back  from  the  party  to  whoco. 
he  paid  them,  he  cannot  set  up  as  a  defense  to  a  suit  to  foreclose  a  mortgage  which  was  given, 
in  part  for  such  bills,  that  the  bank  issuing  ^them  was  chartered  for  illegal  and  fraudulent 
p  irposes,  and  that  the  bills  were  in  fact  worthless.  Orchard  v,  Hughes,  1  Wall.,  75.  See- 
§  27tt. 

§  296.  Ri^ht  of  Bink  of  the  United  States  to  sne  in  the  federal  courts. —  The  act  of  incorpo- 
ration of  the  Bank  of  the  United  States  is  a  law  of  congress  within  the  provisions  conferrini^ 
j\irisdiction  upon  the  federal  courts,  and  the  clause  of  the  bank's  charter  giving  it  power  to 
sue  and  be  sued  in  any  circuit  court  of  the  United  States  is  constitutional.  Osbom  v.  Bank 
of  the  United  States,  9  Wheat.,  817. 

§  2i97.  Tlie  Bank  of  the  United  States  had  not,  by  virtue  of  the  clause  in  its  charter  allow- 
ing it  *'  to  sue  and  be  sued,  plead  and  be  impleaded,  etc.,  in  courts  of  record,  or  in  any  place 
whatsoever,"  any  power  to  sue  in  the  courts  of  the  United  States.  Bank  of  United  States  v. 
Deveauz,  5  Cr.,  84. 

§  298.  The  charter  of  the  Bank  of  the  United  States  provides  that  it  shall  have  the  power 
to  sue  and  be  sued  in  the  circuit  courts  of  the  United  States,  and  its  capacity  so  to  sue  and  be- 
sued  is  therefore  independent  of  the  judiciary  act,  and  the  provisions  of  the  eleventh  section* 
do  not  apply  to  cases  in  which  it  is  a  party.  Bank  of  the  United  States  v.  Planters*  Bank,  ^ 
Wheat.,  908. 

§  iiWH.  Eifprt  nf  expiration  of  charter. —  The  expiration  of  the  charter  of  the  Bank  of  the- 
United  States  on  the  4th  day  of  March,  1811,  abated  all  suits  pending  at  that  time  in  the  name* 
of  the  president,  directors  and  company  of  such  bank,  though  the  bank  had  made  a  general 
assignment  in  trust  to  settle  up  its  affairs,  and  the  clerk  had  entered  the  suit  for  the  use  of 
the  trustees  before  the  expiration  of  the  charter.  Bank  of  United  States  v.  McLaughlin,  2  Or.. 
C.  C,  20.     See  §  273. 

§  BOO  Sjiecial  privileges  as  to  snit. —  Suit«  brought  by  the  Bank  of  Alexandria  on  promis- 
sory notes  made  negotiable  at  that  bank  are  entitled  to  trial  at  the  return  term  of  the  writ. 
Young  V.  Bank  of  Alexandria,*  5  Cr..  49. 

§  301.  Under  the  act  of  incorporation  of  the  Bank  of  Alexandria  the  accommodation  in- 
dorser  of  a  promissory  note  made  negotiable  at  that  bank  might  be  sued  before  the  maker, 
although  the  latter  was  solvent.  (Dissenting  opinion  by  Johnson,  J.)  Yeaton  v.  Bank  of 
Alexandria,*  5  Cr.,  49. 

§  302.  Notwithstanding  the  law  of  Virginia,  embodied  in  the  charter  of  the  Bank  of  Alex- 
andria, that  there  should  be  no  writ  of  error  issued  to  review  judgments  in  its  favor,  a  writ, 
of  error  lies  to  the  supreme  court  of  the  District  of  Columbia  from  the  supreme  court  of  the 
United  States.  The  act  of  incorporation  merely  gave  the  bank  corporate  existence,  but  could 
confer  upon  it  no  peculiar  privileges  in  the  courts  of  the  United  States  not  belonging  to  the 
corporation.  Such  privileges  could  only  exist  when  conferred  by  act  of  congress.  Young  v. 
Bank  of  Alexandria,  4  Cr.,  396. 

§303.  Congress  has  power  to  create  a  bank.— A  bank,  being  a  useful  and  convenient 
agent  for  the  carrying  on  of  the  fiscal  operations  of  the  government,  may  be  created  by  act  of 
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congress,  and  branches  of  the  parent  bank  may  also  be  established  in  pursuance  of  the  same 
end.    M*Culloch  v.  State  of  Maryland,  4  Wheat.,  422. 

§  304.  SucTeedin^  bank  is  not  liable  for  debts  of  its  predecessor.-- Where  a  new  bank  is 
incorporated  with  the  same  name  as  a  bank  whose  charter  was  expiring,  the  new  corporation  is 
not  responsible  for  the  debts  of  the  old,  though  the  stockholders  may  be  mostly  the  same,  and 
though  for  a  time  the  new  corporation  may  have  paid  the  bills  of  the  old.  Bellows  v,  Hallo- 
weU  &  Augusta  Bank,  2  Mason,  42. 

§  305.  The  charter  of  the  Bank  of  the  United  States  expired  on  the  8d  day  of  March,  1836, 
but  the  bank  was  continued  two  years  for  the  purpose  of  settling  up  its  affairs.  In  anticipa- 
tion of  the  dissolution,  the  legislature  of  Pennsylvania  incorporated  a  bank  of  the  same  name 
with  substantially  the  same  stockholders  and  gave  to  it  substantially  the  same  powers.  A 
contract  was  made  after  the  Sd  of  March  for  the  purchase  of  a  branch  bank.  Held,  that  it 
was  made  with  the  new  corporation.     Bank  of  United  States  v.  Lyman,  1  Blatch.,  800. 

§  306.  Payment  in  depreciated  notes  is  not  trading.— The  Bank  of  the  United  States  gave 
in  exchange  for  a  private  note  payable  to  it,  notes  of  the  B^nk  of  Kentucky,  which  were  de- 
preciated, and  a  check  on  the  same  bank,  which,  though  it  had  suspended,  was  solvent,  and 
against  which  debts  could  be  still  collected  on  compulsion.  Held^  that  this  transaction  was 
not  dealing  or  trading  witliin  the  prohibition  of  its  charter.  Bank  of  the  United  States  v. 
Waggener,  9  Pet.,  898. 

§  307.  Power  of  the  state  over  lands  of  foreign  banks.—  It  is  competent  for  a  state  to 
provide  a  mode  by  which  the  lands  of  a  foreign  banking  corporation  owning  land  and  owing 
debts  witliin  the  state  can  be  subjected  to  the  payment  of  such  debts.  McGoon  v.  Scales,  9 
Wall..  31. 

§  30M.  Bank,  art  creating.— The  act  of  a  territorial  legislature  in  chartering  a  bank  is  an 
act  under  territorial  authority,  and  not  under  the  authority  of  the  general  government. 
Miners'  Bank  v.  State  of  Iowa,  12  How.,  8. 

§  309.  When  the  bank  is  not  lM>nnd  by  the  fraudulent  acts  of  the  cashier.— Where  the 
cashier  and  one  of  the  directors  of  a  bank,  conspiring  to  aid  a  defaulting  officer  in  the  treas- 
ury department,  and  acting  entirely  without  the  knowledge  or  assent  of  any  other  officer  or 
director  of  the  bank,  deposit  securities  of  the  bank  in  the  government  treasury  to  cover  the 
defalcation  of  such  officer,  such  act  does  not  bind  the  bank,  and  the  government  is  liable  for 
the  value  of  the  securities.    Newton  Bank  v.  United  States,*  16  Ct.  CL,  73. 

§  310. nor  is  one  who  lends  money  to  the  bank  bound.—  The  president  of  a  bank  who 

owned  more  than  hve  hundred  and  fifty  shares  of  its  stock,  most  of  which  had  been  trans- 
ferred to  other  parties  as  security,  and  which  was  still  outstanding,  gave,  as  security  for  a 
loan  to  himself,  a  certificate  in  due  form,  signed  by  himself  and  the  cashier,  who  had  full 
knowledge  of  the  irregularity,  stating  that  he  had  five  hundred  and  fifty  shares  standing  to 
his  credit  on  the  books  of  the  bank.  This  certificate  was  a  duplication  of  the  stock  of  the 
president,  and  was  issued  in  anticipation  that  the  outstanding  certificates  would  be  given  up 
and  canceled,  but  they  were  not.  The  money  received  on  this  transaction,  with  the  knowl- 
edge of  the  cashier,  was  placed  with  the  funds  of  the  bank  without  consideration  passing 
from  it  to  the  president.  The  bank  having  failed  and  the  lender  discovering  the  fraud, 
offered  to  return  the  certificate  and  demanded  his  money.  Held,  that  the  act  of  the  president 
was  a  fraud,  and  the  money  was  received  by  the  bank  for  the  use  of  the  lender,  and  that  he 
was  entitled  to  share  its  assets  pro  i*ata.  Manhattan  Life  Ins.  Co.  v.  Farmers',  etc.,  National 
Bank,  10  Blatch.,  344. 

XII.  Miscellaneous. 


§  311.  Bank  not  a  trustee,  when. —  Where  a  bank  made  a  contract  for  the  purchase  and 
delivery  of  gold  certificates,  but  it  was  roc  agreed  that  the  identical  certificates  should  be  de- 
livered, the  bank  cannot  be  regarded  as  holding  the  certificates  in  pledge.  Merchants'  Bank 
V.  State  Bank,  10  Wall.,  604.     See  the  css3,  §§  101-118. 

§  312.  Custom.— The  indorser  of  a  note  discounted  at  a  bank  is  bound  by  a  custom  of  the 
bank  which  is  known  to  him,  as  to  the  time  of  demand  and  protest  of  notes.  Bank  of 
Columbia  v.  McKenny,  8  Cr.  C.  C,  361. 

§313.  A  party  to  a  note  discounted  at  a  bank  is  not  bound  by  a  special  usage  of  such  bank 
without  his  express  or  implied  assent.     Bank  of  Alexandria  v.  Deneal,  2  Cr.  C.  C,  490. 

§  314.  Bank  fails,  when. —  A  bank  fails  when  it  ceases  to  redeem  its  paper  and  pay  its  debts 
at  maturity ;  and  this  though  an  act  of  the  state  legislature  relieves  it  from  paying  specie. 
Such  act  can  only  relieve  the  bank  from  a  forfeiture  of  its  charter,  but  cannot  relieve  it  from 
the  obligation  to  pay  its  debts  in  specie.    Gknifrey  v.  Terry,  7  Otto,  179. 
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§  31 5.  Pnttiti^  draft  in  bank  to  transfer  money  is  not  a  deposit.—  The  law  of  congress  of 
1846  prohibited  the  deposit  of  public  funds  in  local  banks.  While  this  law  was  in  force  the 
secretary  of  the  treasury,  wishing  to  transfer  a  sum  of  money  to  New  Orleans,  deposited  a 
draf c  in  bank  in  New  York,  and  the  bank  agreed  to  make  the  transfer.  Held,  that  this  vfsuj  a 
proper  transaction*  and  that  on  failure  to  make  the  transfer  the  United  States  could  recover 
the  amount  of  the  draft.    United  States  v.  City  Bank,  6  McL.,  138. 

§  316.  Bank  notes  ent  in  Imlves  for  tranmiiission  may  be  recovered,  althousrh  one  part  be 
lost. —  Where  bank  notes  are  cut  in  halves  for  safer  transmission  tli rough  the  mails,  and  one- 
half  is  lost  or  stolen,  the  lawful  holder  may  recover  of  the  bank  on  showing  that  he  is  law- 
fully in  possession  thereof,  and  explaining  the  mutilation ;  for  it  seems  that  the  taker  of  the 
lost  or  stolen  parts  would  take  subject  to  all  the  existing  defenses  on  the  part  of  the  bank. 
Ballet  V.  Bank  of  Pennsylvania,  2  Wash.,  178;  Martin  r.  Bank  of  United  States,  4  Wash., 
255.  And  this  is  true  though  the  bank  has  previously  given  notice  that  in  such  case  it  will 
pay  only  when  both  halves  are  produced.     Martin  v.  Bank  of  the  United  States,  4  Wash.,  255. 

§  3 1 7.  If  a  bank  note  is  cut  in  halves  for  safer  transmission  through  the  mails,  and  one- 
half  is  lost,  the  holder  may  recover  the  whole  sum  of  the  bank  on  proving  such  loss  and  oflfer- 
ing  to  indemnify  the  bank  against  its  liability  on  the  other  half.  Armat  v.  Union  Bank,  2  Cr. 
C.  C,  181. 

§  318.  Equitable  interest  in  stock. —  An  assignment  of  United  States  stock  as  collateral 
security  gives  to  the  assignee  an  equitable  interest,  notwithstanding  the  act  of  congress  of 
1790,  ch.  61,  prescribing  the  mode  of  transferring  such  stock,  was  not  complied  with.  United 
States  V.  Cutts,*  1  Sumn.,  133. 

§  3 1 9.  Capital  stock ,  what  may  be, —  Road  stock  paid  in  as  part  of  the  capital  stock  of  a 
•bank,  whose  charter  required  its  capital  stock  to  consist  of  money  only,  belongs  to  the  cor- 
.poration.     Holbrook  v.  The  Union  Bank  of  Alexandria,*  7  Wheat.,  553. 

g  320.  Pledgee  of  stock  is  bonnd,  as  is  ptedgoi*.—  The  articles  of  association  of  a  bank  de- 
^3lared  that  no  stockholder  could  transfer  his  Rtock  while  the  bank  held  his  unpaid  note.  This 
rule  was  held  binding  as  against  one  who  had  loaned  and  transferred  the  stock  to  the  debtor 
to  give  him  credit  with  the  bank.     Burford  v.  Crandell,*  2  Cr.,  86. 

§  321.  Teller's  bond. —  It  is  not  a  brpach  of  a  teller's  bond  to  receive  as  cash  a  check  upon 
another  bank  made  by  one  in  good  credit,  where  it  was  shown  that  such  was  the  custom  of 
the  bank.     Union  Bank  v.  Mackall,*  2  Cr.  C.  C,  695.     See  ^g  96.  143. 

§  3^2.  The  condition  of  the  bond  of  a  bank  teller  •*  faithfully  to  perform  all  the  duties  as- 
signed to  him  in  said  bank,  and  to  make  good  to  the  said  bank  all  damages  which  the  same 
shall  sustain  through  his  unfaithfulness  or  want  of  care,"  embraces  damages  arising  from 
carelessness  as  well  as  from  unfaithfulness;  and  the  sureties  are  bound  to  indemnify  for  all 
losses  arising  from  such  carelessness,  if  by  any  degree  of  care  they  could  have  been  prevented. 
Union  Bank  of  Georgetown  v.  Forrest,  3  Cr.  C.  C,  218. 

§  323.  The  bond  of  a  bank  teller,  givdn  under  the  original  charter,  was  held  in  this  case  to 
cover  defalcations  arising  under  an  extended  charter  of  the  bank,  and  after  the  time  when 
such  charter  would  have  expired  but  for  the  extension.    Ibid, 

§  324.  The  bond  of  the  teller  of  a  bank  provided  that  he  was  to  be  elected  from  year  to 
year,  and  that  it  was  to  continue  as  long  as  the  teller  should  continue  in  that  position.  Heldy 
that  it  was  not  necessary  that  the  teller  should  be  appointed  yearly,  and  from  year  to  year, 
and  that  though  an  interval  of  three  days  elapsed  between  the  expiration  of  his  term  and  the 
time  of  his  election,  yet,  if  he  continued  to  perform  his  duties^  his  bond  continued  good  and 
his  sureties  were  liable  for  his  defalcations  after  that  date.    Ibid, 

§  325.  A  bank  teller  is  not  liable  for  losses  occurring  during  his  absence  from  the  bank. 
Bank  of  United  States  v.  Johnson,  8  Cr.  C.  C,  229. 

§  326.  A  bank  teller,  though  he  gives  bonds  for  the  faithful  performance  of  his  duties,  is 
liable,  in  an  action  for  money  had  and  received,  for  all  moneys  in  his  hands  unaccounted  for, 
and  a  judgment  against  the  bank  in  an  action  on  the  teller's  bond  is  no  bar  to  such  an  action 
against  the  teller.     Ibid, 

§  327.  The  bond  of  a  teller  of  a  bank,  conditioned  that  he  **  well  and  faithfully  execute  the 
office,  and  in  all  things  relating  to  the  same  well  and  faithfully  behave,"  is  substantially  a 
compliance  with  the  requirement  that  a  bond  be  given  that  the  officer  *'  faithfully  perform 
the  trust  reposed,"  etc.     Bank  of  United  States  v.  Brent,  2  Cr.  C.  C,  699. 

§  328.  Real  estate. —  Though  neither  a  bank,  after  the  expiration  of  its  charter,  nor  the 
trustees  appointed  to  wind  up  its  affairs  could  take  title  to  real  estate,  yet  either  may  make 
an  arrangement  through  the  medium  of  a  trustee  which  will  enable  the  bank  to  secure  a 
debt  for  which  it  has  a  lien  on  real  estate,  and  may  have  such  real  estate  sold  to  pay  the  debt. 
Zantzingers  v.  Gun  ton,  19  Wall.,  36. 

§  329.  State  debts  payable  in  bank  notes.— The  charter  of  the  Bank  of  Arkansas  provided 
that  its  notes  should  be  taken  at  their  face  for  debts  due  to  the  state.    Certain  lands  were 
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granted  to  the  state  for  the  use  of  a  seminary  and  were  sold.  Bonds  were  given  in  payment 
to  the  governor,  which  were  payable  and  negotiable  at  the  Bank  of  Arkansas  **  in  specie  or 
its  equivalent."  Held,  that  a  tender  of  the  notes  of  the  bank  of  the  amount  of  the  bond  was 
insufficient.     Paup  v.  Drew,  10  How.,  221. 

§  330.  The  charter  of  the  State  Bank  of  Tennessee  provided  that  its  notes  should  be  re- 
ceived for  taxes  and  all  other  moneys  due  the  state.  Held,  that  as  long  as  this  statute  re- 
mained in  force  it  was  a  contract  between  the  state  and  every  bill  holder.  Such  guaranty 
was  in  no.  sense  a  personal  one,  but  attached  to  the  note  as  a  part  of  it,  as  much  as  if  it  had 
been  written  on  the  back  of  each  note ;  that  a  law  which  was  a  withdrawal  of  this  guaranty 
was,  as  far  as  outstanding  notes  were  concerned,  a  law  impairing  the  obligation  of  a  contract 
and  consequently  void.     Furman  v.  Nichol,  8  Wall.,  59. 

§  331.  The  original  charter  of  the  Bank  of  the  State  of  South  Carolina  provided  that  its 
notes,  payable  on  demand  in  specie,  should  be  receivable  for  taxes  and  for  all  debts  due  the 
state.  This  charter  was  re-enacted  in  1833  and  in  1853,  and  in  each  case  this  provision  was 
retained.  Other  banks  were,  in  existence  at  these  times,  whose  notes  were  receivable  for 
taxes,  only  when  they  were  redeemed  in  specie  on  demand.  In  1848  it  was  enacted  that  all 
taxes  should  be  paid  in  specie,  or  in  the  notes  of  specie-paying  banks.  In  1865  the  issue  of 
currency  of  the  bank  was  suspended,  and  in  1868  all  acts  relating  to  the  bank  were  repealed. 
In  1870  notes  issued  in  1860  were  tendered  for  taxes  and  refused.  Held,  that  the  law  of  1843 
did  not  repeal  the  clause  of  the  charter  making  the  notes  of  the  bank  receivable  for  taxes, 
even  as  to  notes  issued  thereafter,  and  that  in  order  to  effect  a  repeal  of  such  provision,  the 
intention  would  have  to  be  clear ;  and  that  even  if  the  law  of  1843  did  repeal  it,  it  was  again 
passed  by  the  re-enactment  of  the  charter  in  1852 ;  and  that  the  tender  in  question  was  good« 
State  V,  StoU,  17  Wall,  481. 

§  332.  Taxation. —  A  savings  bank  having  no  capital  stock,  and  forbidden  to  make  dis* 
counts  or  to  have  any  circulation,  and  which  only  receives  deposits  and  invests  the  same  for 
the  benefit  of  the  depositors,  is  engaged  in  the  business  of  banking  within  the  meaning  of  the 
revenue  laws  of  the  United  States,  and  on  the  repeal  of  the  proviso  in  the  original  act,  ex- 
empting savings  banks  from  its  operation,  it  becomes  liable  to  taxation  by  the  United  States, 
and  its  deposits  become  liable  to  taxation  as  soon  a  4  the  money  is  received  from  the  depositors. 
Bank  for  Savings  v.  The  Collector,  8  Wall.,  508.    See  §  82. 

§  333.  Where  the  charter  of  a  bank  contains  no  provision  regarding  taxation,  a  law  passed 
subsequently  which  imposes  a  tax  on  the  bank  is  not  unconstitutional  as  violating  the  obliga- 
tion of  a  contract.    Providence  Bank  v,  Billings,  4  Pet.,  500.    See  Revenue. 

§  334.  Deltor  cannot  set  np  nsnry. —  Although  the  taking  of  usury  may  be  a  violation  of 
the  charter  of  the  bank,  the  debtor  cannot  set  up  that  fact  to  defeat  a  recovery.  The  taking 
of  the  highest  rate  of  interest  by  way  of  discount  is  not  usury.  Fleckner  v.  Bank,  8  Wheat., 
338.    See  the  case,  g§  20-27. 

§  33.5.  Diflconnt  not  nsnry.—  The  purchase  of  notes  at  a  discount  is  not  usury.  La  Fayette 
Bank  v.  State  Bank,*  4  McL.,  209.    See  §  21. 

§  336.  Rnle  as  to  usury. —  A  bank  Is  within  the  law  forbidding  usury  the  same  as  a  private 
person.     Bank  of  Alexandria  v.  Mandeville,  1  Cr.  C.  C,  555. 

§  337.  Usurioas  note  not  voif^. —  The  charter  of  a  bank  prohibited  it  from  taking  more 
than  a  certain  rate  of  interest,  but  was  silent  as  to  any  penalty  for  the  violation  of  this  pro- 
vision. It  seems,  in  such  a  case,  that,  if  an  illegal  rate  be  contracted  for  in  a  note,  the  note 
is  not  consequently  void,  but  only  void  as  to  the  excess  of  interest  reserved  beyond  the  al- 
lowed rate.  It  seems  also  that  where  such  a  note,  with  the  interest  thereon,  has  been  paid, 
neither  the  borrower  nor  his  assignee  in  bankruptcy  can  recover  back  more  than  the  excess 
of  the  interest  over  the  allowed  rate.     Darby  v.  Boatman^s  Saving  Institution,  1  Dill..  147. 

§  338.  The  provision  of  a  bank  charter  which  prohibits  it  from  taking  a  greater  rate  of  inter- 
est than  six  per  cent,  has  only  the  same  effect  as  a  law  of  the  state  making  the  same  restrictions 
upon  individuals.  If  the  state  law,  as  applied  to  mdividuals,  only  imposes  the  forfeiture  of 
the  excess  of  interest,  no  greater  forfeiture  can  be  imposed  upon  the  bank  under  its  charter. 
The  fact  that  the  act  of  taking  such  interest  is  forbidden  to  banks  does  not  make  the  whole 
transaction  void.  Though  the  bank  can  exercise  only  those  powers  conferred  upon  it  by  its 
charter,  and  all  its  acts  outside  thereof  are  void,  yet  the  express  duty  of  the  bank  to  act 
within  the  law  is  no  greater  than  the  implied  duty  of  each  individual  so  to  do.  M'Lean  v. 
Lafayette  Bank,  8  McL.,  615.    See  Interest  and  Usury. 

§  339.  Constitutional  law.—  A  law  which  purports  to  prescribe  the  mode  of  proving  bills 
of  a  bank  tendered  for  taxes,  and  the  rules  of  evidence  applicable  thereto,  does  not  create  a 
new  contract,  but  only  a  new  remedy.     South  Carolina  v,  Gaillard,*  11  Otto,  433. 

National  Banks,  see  Banks,  National. 

As  to  Checks  and  Drafts,  see  Bills  and  Notes, 

1&7 


1-5. 


BANKS,  NATIONAL. 


As  to  Bank  Notes,  see  Money. 

Taxation  of  Banks,  see  Revenue. 

As  to  duties  and  liabilities  of  Collecting  Agents,  see  Agency,  YIL 

See  (Corporations. 
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L  Powers  and  Duties  op   the   Comp- 
troller OP  THE  Currency,  §§  1-26. 
II.  Receivers.  §§  27-^1^8. 

III.  Stock  and  Stockholders,  §§  54-188. 

IV.  CLA1M3  against  the  Bank,  g§  13^155. 


V.  Loans  and  Deposits,  §§  156-192. 
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I.  Powers  and  Duties  of  the  Comptroller  of  the  Currency. 


Summary  —  Rights  and  duties,  g  1.  —  Receiver  the  instrument  of,  §  2.—  Decision  as  to  lidlriliif 
of  stockholders,  §  3.—  Remedy  of  creditors  of  insolvent  bank,  §  4.—  Poioer  to  appoint  a 
receiver,  §  5. 

§  1 .  The  rights  and  duties  of  the  comptroller  as  laid  down  in  the  national  banking  la^w. 
Kennedy  v.  Gibson,  §§  6-12. 

§  2.  The  receiver  is  the  instrument  of  the  comptroller  and  must  act  under  his  direction. 
Jbid. 

§  3.  The  decision  of  the  comptroller  as  to  the  liability  of  the  stockholders  is  oonclusive 
upon  them.     They  will  not  be  heard  to  controvert  it.    Ibid.    See  §  18. 

§  4.  The  creditors  of  an  insolvent  national  bank,  in  the  hands  of  a  receiver,  must  seek  their 
remedy  through  the  comptroller  in  the  mode  prescribed  by  the  statute.    Ibid. 

§  5.  The  comptroller  has  no  authority  to  appoint  a  receiver  except  in  the  contingencies 
mentioned  in  the  banking  act.    Irons  v.  Manufacturers*  National  Bank,  §g  13-17. 
•  [Notes.— See  g§  18-26.] 

KENNEDY  v.  GIBSON. 
(8  Wallace,  498-507.     1869.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Maryland. 

Opinion  by  Mr.  Justice  Swayne. 

Statement  of  Facts. —  This  is  an  appeal  in  equity  from  the  decree  of  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Maryland.  The  bill  was  filed 
by  the  appellant.  For  the  purposes  of  the  points  necessary  to  be  considered, 
the  case  may  be  briefly  stated.  The  appellant  has  been  duly  appointed  receiver 
of  the  Merchants'  Bank  of  Washington  City,  under  the  fiftieth  section  of  the 
act  of  June  3,  1864,  and  brings  this  bill  to  charge  the  defendants,  who  are 
alleged  to  be  stockholders  of  the  bank,  with  the  personal  liability  prescribed  by 
the  twelfth  section  of^the  act.  The  facts  necessary  to  warrant  the  appoint- 
ment of  a  receiver  are  sufficiently  set  forth.  It  is  averred  that  he  "  has 
already  ascertained  that  the  assets  and  credits  of  the  association  are  wholly  in- 
sufficient to  pay  its  debts  and  liabilities,  and  that  it  will  be  necessary  to  the 
complete  and  entire  administration  of  the  trust  reposed  in  him  that  recourse 
shall  be  had  to  the  personal  liability  imposed  upon  the  stockholders; "  that  two 
thousand  shares  of  the  capital  stock,  amounting  to  $200,000,  were  issued  by 
the  bank  to  its  stockholders;  that  it  will  be  necessary  to  collect  from  them  this 
amount,  to  make  good  the  deficiency  in  the  means  to  meet  the  balance  of  the 
indebtedness  of  the  bank  which  will  remain  after  the  application  of  all  the 

*  Edited  by  F.  Q.  Ball,  Esq.,  of  the  Chicago  Bar. 
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available  assets  to  the  discbarge  of  its  liabilities,  and  that  ^^  after  such  applica- 
l^ion  is  made,  a  balance  of  indebtedness  will  remain  due,  largely  exceeding  the 
^aid  sum  of  $200,000."  The  stockholders,  besides  the  defendants,  are  named^ 
^nd  it  is  alleged  that  a  part  of  them  reside  in  the  District  of  Columbia  and  one 
of  them  in  the  state  of  New  York.  The  prayer  of  the  bill  is  that  an  account 
may  be  taken,  and  that  each  of  the  defendants  shall  be  decreed  to  pay  to  the 
I'eceiver  his  pro  rata  share  of  the  indebtedness  of  the  bank  which  may  remain 
a.fter  applying  to  the  liabilities  all  its  effects,  as  required  by  the  act  before  men- 
tioned, and  for  general  relief.  The  bill  is  signed  by  the  special  counsel  of  the 
receiver.  The  name  of  the  attorney  of  the  United  States  does  not  appear  in 
the  case.  The  defendants  demurred.  Our  opinion  will  cover  all  the  points 
brought  to  our  attention  by  their  counsel  in  the  argument,  without  particularly 
stating  them. 

§  6.  It  is  not  competent  for  defendants  to  object  that  a  suit  to  enforce  national 
2>ank  liabilities  is  not  condricted  by  district  attorney. 

The  receiver  is  the  agent  of  the  United  States,  and  according  to  the  fifty- 
sixth  section  of  the  act  (13  Stat,  at  Large,  116)  this  suit  should  have  been  con- 
<lucted  by  their  attorney.  But  this  provision  is  merely  directory.  The  question 
Avhich  arises  is  between  the  United  States  and  its  officers.  The  rights  of  the 
clefendants  are  in  no  wise  concerned,  and  they  cannot  be  heard  to  make  the 
objection  that  this  duty  of  the  local  law  officer  of  the  government  has  been 
<levolved  upon  another.  It  is  to  be  presumed  there  were  sufficient  reasons  to 
warrant  this  departure  from  the  letter  of  the  law. 

§  7.  Duties  of  the  comptroUer  with  reference  to  liquidation  of  the  liabilities 
4>f  national  banks. 

The  fiftieth  section  of  the  act  provides  that  the  receiver,  under  the  direction 
of  the  comptroller  of  the  currency,  shall  take  possession  of  the  books  and 
assets  of  every  description  of  the  association,  collect  all  the  debts  and  claims 
belonging  to  it,  and  may  —  proceeding  in  the  manner  prescribed  —  sell  or  com- 
pound bad  and  doubtful  debts,  and  sell  all  its  real  and  personal  property ;  ^^  and 
may,  if  necessary  to  pay  the  debts  of  such  association,  enforce  the  individual  lia- 
bility of  the  stockholders."  He  is  required  to  pay  all  the  moneys  he  may 
realize  to  the  treasurer  of  the  United  States,  subject  to  the  order  of  the  comp- 
troller, and  to  report  to  the  comptroller  all  his  proceedings.  The  comptroller 
is  required  to  give  notice  to  all  persons  having  claims  against  the  association  to 
present  and  prove  them,  and  after  making  provision  for  refunding  to  the 
United  States  "any  deficiency  in  redeeming  the  notes  of  such  association,  as 
mentioned  in  this  act,"  to  make  a  ratable  dividend  of  the  moneys  paid  over  to 
him  by  the  receiver,  "  on  all  claims  which  have  been  proved  to  his  satisfaction 
or  adjudicated  in  a  court  of  competent  jurisdiction."  He  is  to  make  further 
dividends,  from  time  to  time,  as  the  means  shall  come  into  his  hands,  '^  on  all 
claims  previously  proved  or  adjudicated,  and  the  remainder  of  the  proceeds,  if 
any,  shall  be  paid  over  to  the  stockholders  of  such  association  or  their  legal 
representatives." 

§  8.  The  receiver  the  instrumefit  of  the  comptroller. 

The  receiver  is  the  instrument  of  the  comptroller.  He  is  appointed  by  the 
comptroller,  and  the  power  of  appointment  carries  with  it  the  power  of  re- 
moval. It  is  for  the  comptroller  to  decide  when  it  is  necessary  to  institute  pro- 
ceedings against  the  stockholders  to  enforce  their  personal  liability,  and 
whether  the  whole  or  a  part,  and  if  only  a  part,  how  much,  shall  be  collected. 
TJiese  questions  are  referred  to  his  judgment  and  discretion,  and  his  determinar 
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tion  is  conclusive.  The  stockholders  cannot  controvert  it.  It  is  not  to  be  ques- 
tioned in  the  litigation  that  may  ensue.  He  may  make  it  at  such  time  as  he 
may  deem  proper,  and  upon  such  data  as  shall  be  satisfactory  to  him.  This 
action  on  his  part  is  indispensable,  whenever  the  personal  liability  of  the  stock- 
holders is  sought  to  be  enforced,  and  must  precede  the  institution  of  suit  by  the 
receiver.  The  fact  must  be  distinctly  averred  in  all  such  cases,  and  if  put  ia 
issue  must  be  proved. 

§  9..  The  liability  of  stockholders  of  national  hanks. 

The  liability  of  the  stockholders  is  several  and  not  joint.  The  limit  of  their 
liability  is  the  par  of  the  stock  held  by  each  one.  Where  the  whole  is  sought 
to  be  recovered  the  proceeding  must  be  at  law.  Where  less  is  required  the 
proceeding  may  be  in  equity,  and  in  such  case  an  interlocutory  decree  may  be 
taken  for  contribution,  and  the  case  may  stand  over  for  the  further  action  of  the 
court  —  if  such  action  should  subsequently  prove  to  be  necessary  —  until  the 
full  amount  of  the  liability  is  exhausted.  It  would  be  attended  with  injurious 
consequences  to  forbid  action  against  the  stockholders  until  the  precise  amount 
necessary  to  be  collected  shall  be  formally  ascertained.  This  would  greatly^ 
protract  the  final  settlement,  and  might  be  attended  with  large  losses  by  insolv- 
ency and  otherwise  in  the  intervening  time.  The  amount  must  depend  in  part 
npon  the  solvency  of  the  debtors  and  the  validity  of  the  claims.  Time  will  be- 
consumed  in  the  application  of  these  tests,  and  the  results  in  many  cases  cannot 
be  foreseen.  The  same  remarks  apply  to  the  enforced  collections  from  the 
stockholders.  A  speedy  adjustment  is  necessary  to  the  efficiency  and  utility  of 
the  law,  the  interests  of  the  creditors  require  it,  and  it  was  the  obVious  policy 
and  purpose  of  congress  to  give  it.  If  too  much  be  collected,  it  is  provided  by 
the  statute  that  any  surplus  which  may  remain,  after  satisfying  all  demands- 
against  the. association,  shall  be  paid  over  to  the  stockholders.  It  is  better  they 
should  pay  more  than  may  prove  to  be  needed  than  that  the  evils  of  delay  should 
be  encountered.  When  contribution  only  is  sought,  all  the  stockholders  who 
can  be  reached  by  the  process  of  the  court  may  be  joined  in  the  suit.  It  is  no 
objection  that  there  are  others  beyond  the  jurisdiction  of  the  court  who  cannot 
for  that  reason  be  made  co-defendants. 

§  10.  Proceedings  against  delinquent  national  hanks. 

The  claims  of  creditors  may  be  proved  before  the  comptroller,  or  established 
by  suit  against  the  association.  Creditors  must  seek  their  remedy  through  the- 
comptroller  in  the  mode  prescribed  by  the  statute;  they  cannot  proceed  directly 
in  their  own  names  against  the  stockholders  or  debtors  of  the  bank.  The  re- . 
ceiver  is  the  statutory  assignee  of  the  association,  and  is  the  proper  party  to- 
institute  all  suits;  they  may  be  brought  both  at  law  and  in  equity,  in  his  name,, 
or  in  the  name  of  the  association  for  his  use.  He  represents  both  the  creditors 
and  the  association,  and  when  he  sues  in  his  own  name  it  is  not  necessary  to- 
make  either  a  party  to  the  suit. 

§  1 1.  Suits  hy  or  against  national  hanks  may  he  hrov^kt  in  the  courts  of  tha 
United  States, 

The  fifty-ninth  section  of  the  act  of  February  25, 1863,  provides  that  all  suits 
hy  or  against  such  associations  may  be  brought  in  the  proper  courts  of  the 
United  States  or  of  the  state.  The  fifty -seventh  section  of  the  act  of  186i 
relates  to  the  same  subject,  and  revises  and  enlarges  the  provisions  of  the  fifty- 
ninth  section  of  the  preceding  act.  In  the  latter,  the  word  "5y"  in  respect  to 
such  suits  is  dropped.  The  omission  was  doubtless  accidental..  It  is  not  to  be 
supposed  that  congress  intended  to  exclude  the  associations  from  suing  in  the 
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courts  where  they  can  be  sued.  The  difference  in  the  language  of  the  two  sec- 
tions is  not  such  as  to  warrant  the  conclusion  that  it  was  intended  to  change 
the  rule  prescribed  by  the  act  of  1864.  Such  suits  may  still  be  brought  by  the 
associations  in  the  courts  of  the  United  States.  If  this  be  not  the  proper  con- 
struction, while  there  is  provision  for  suits  against  the  associations,  there  is  none 
for  suits  hy  them  in  any  court.  Theriat  v.  Hart,  2  Hill,  381,  note.  Ttie  lift}^- 
ninth  section  directs  ''that  all  suits  and  proceedings  arising  out  of  the  pro- 
visions  of  this  act,  in  which  the  United  States  or  its  officers  or  agents  shall  be- 
parties,  shall  be  conducted  by  the  district  attorneys  of  the  several  districts,, 
under  the  direction  and  supervision  of  the  solicitor  of  the  treasury."  Consider- 
ing this  section  in  connection  with  the  succeeding  section,  the  implication  is- 
clear  that  receivers  also  may  sue  in  the  courts  of  the  United  States  by  virtue 
of  the  act,  without  reference  to  the  locality  of  their  personal  citizenship. 
United  States  v.  Babbit,  1  Black,  61. 

§  12,  Stockholders  cannot  be  held  personally  liable  without  an  averment  of 
seme  action  by  ike  comptroller. 

The  bill  in  the  case  before  us  contains  no  averment  of  any  action  by  the 
comptroller  touching  the  personal  liability  of  the  stockholders.  The  demurrer 
of  the  defendants  was  therefore  properly  sustained,  and  the  decree  of  the  cir- 
cuit court  is  affirmed. 

IRONS  V.  MANUFACTURERS'  NATIONAL  BANK. 
(Circuit  Court  for  Illinois:  6  Bisseli,  801-307.    1875.) 

Opinion  by  Blodgett,  J. 

Statement  of  Facts. —  This  is  a  creditor's  bill,  setting  forth  in  substance  that 
the  complainant  was  a  depositor  in  the  Manufacturers'  National  Bank;  that,  at 
the  time  the  bank  closed  its  doors  in  October,  1873,  he  had  a  large  sum  de|K>s- 
ited  there;  that  the  bank  has  since  that  time  gone  into  voluntary  liquidation^ 
or  pretended  to  do  so;  that  it  has  withdrawn  its  bonds  on  deposit  with  the  treas- 
urer of  the  United  States,  and  has  since  that  time  in  some  manner,  through 
the  agency  of  various  officers,  converted  its  funds,  under  the  pretexts  of  pay- 
ing portions  or  some  of  its  debts,  and  that  in  the  meantime  the  complainant 
has  brought  suit  against  the  bank,  and  recovered  judgment  in  this  court  for  the- 
amouiit  of  his  debt, —  something  over  $12,000, —  issued  his  execution,  and  been 
unable  to  make  anything.  He  charges  that  the  officers  of  the  bank  have  fraud- 
ulently applied  the  funds  of  the  bank  to  the  payment  of  other  persons  than 
himself;  that  they  have  made  fraudulent  settlements  and  dispositions  of  the^ 
property  of  the  bank;  and  there  is  no  property  subject  to  seizure  or  execution* 
which  the  complainant  can  obtain  by  proceeding  at  law,  and  asks  for  the  dis- 
covery of  whatever  assets  the  bank  or  the  officers  of  the  bank  may  now  have 
under  their  control  belonging  to  the  bank,  and  for  the  appointment  of  a  re- 
ceiver to  take  possession  of  these  assets;  ami  also  that  the  adjustments  or 
settlements  which  have  been  made  by  the  officers  of  the  bank,  which  are  fraud- 
ulent, and  in  violation  of  the  provisions  of  the  banking  law  under  which  the 
defendant  was  organized,  shall  be  set  aside  and  held  for  naught,  and  the  prop- 
erty equally  distributed  among  all  the  creditors  alike. 

The  bill  does  not  show  the  fact,  but  an  exhibit  filed  with  the  bill  shows  that 
within  the  last  few.  months  certain  creditors  of  the  bank  have  applied  to  the 
comptroller  of  the  currency,  under  the  provisions  of  the  general  banking  law 
of  the  United  States,  asking  that  he  appoint  a  receiver  for  this  bank  under  the- 
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provisions  of  that  law,  and  pursuant  to  it,  for  the  purjwse  of  winding  up  its 
affairs,  and  the  comptroller  has  responded  to  that  request  by  the  statement,  ia 
.substance,  that  some  time  in  the  early  part  of  January,  1874,  the  bank  depos- 
ited government  notes  with  the  treasurer  to  the  amount  of  its  circulation,  and 
took  up  its  bonds ;  and  that  the  relations  between  the  bank  and  the  department  of 
the  comptroller  of  currency  from  that  time  on  have  ceased,  and  the  comptroller 
now  has,  or  claims  that  he  has,  no  authority  to  appoint  a  receiver;  that  he  has 
no  official  notice  of  any  protest  of  any  of  the  circulating  notes  of  the  bank,  and 
thinks  that  he  has  no  authority  to  appoint  a  receiver.  The  defendant  files  a 
general  demurrer. 

§  1 3.  The  comptroller  has  no  authority  to  appoint  a  receiver  except  in  certain 
<xmtin^encies.    In  other  cases  the  power  lies  with  any  competent  trib^inal. 

It  would  seem,  from  an  examination  of  the  bankmg  law,  that  the  comptroller 
•of  the  currency  has  no  authority  to  appoint  a  receiver  except  in  certain  contin- 
gencies, such  as  the  failure  to  make  good  a  reserve,  the  failure  to  redeem  circu- 
lating notes  on  demand,  the  failure  to  make  good  the  capital  stock,  whenever 
the  same  becomes  impaired,  and  the  failure  to  meet  certain  other  requirements 
of  the  banking  law.  Kow,  neither  of  these  contingencies  are  charged  in  this 
bill  to  have  occurred,  and  it  is  only  in  the  case  of  such  contingencies  that  the 
comptroller  acquires  the  right  to  appoint  a  receiver.  It  is  claimed  on  the  part 
of  the  defendant,  and  has  b3en  very  strenuously  and  ingeniously  argued,  that 
theVe  is  no  power  in  any  court  to  appoint  a  receiver  for  this  bank,  b^^cause  the 
delegation  of  the  power  to  the  comptroller  of  the  currency  to  appoint  a  receiver 
in  certain  contingencies  to  wind  up  the  affairs  of  the  bank  excludes  the  author- 
ity of  any  other  tribunal  or  person  to  appoint  a  receiver.  I  have  carefully 
examined  the  banking  law,  and  the  decisions  of  the  supreme  court;  and  those 
•of  various  states  n^iade  since  this  banking  law  took  effect  upon  the  various 
questions  which  have  arisen,  and  do  not  find  that  this  precise  question  has  ever 
been  made.  But  I  can  see  nothing  in  the  law  itself,  nor  in  the  decisions  of  the 
courts  upon  the  law,  so  far  as  they  have  gone,  to  exclude  the  idea  that  a  cor- 
poration, created  as  this  is  under  an  act  of  congress  for  certain  specific  purposes, 
^oes  not  come  within  the  general  provision  of  the  law  regulating  the  remedies 
<of  creditors  as  against  this  corporation  as  much  as  against  any  other  cor|X)ra- 
tion,  except  where  there  are  specific  provisions  to  meet  those  cases.  For 
instance,  a  holder  of  the  circulating  notes  of  the  bank,  who  had  presented  them 
for  payment,  and  payment  had  been  refused,  would  undoubtedly  find  this  rem- 
edy within  the  special  provisions  of  the  banking  law  itself,  because  there  is  a 
specific  provision  meeting  that  case,  and  his  remedy  would  undoubtedly  be 
found  in  the  action  of  the  comptroller  of  the  currency.  But  there  are  many 
<;ases  like  the  one  before  us,  where  the  bank  may  not  have  so  violated  any  of 
the  provisions  of  the  banking  law  as  to  call  for  the  appointment  of  a  receiver 
by  the  comptroller. 

The  allegations  in  this  bill  ar«  very  full  that  this  bank  was  insolvent  at  the 
time  it  closed  its  doors,  and  has  been  ever  since;  that  it  failed  to  pay  its  debt£, 
that  a  large  amount  of  its  debts  are  still  unpaid ;  and  the  question  is,  what 
remedy  have  the  creditors  of  this  bank  if  a  court  of  equity  cannot  take  on  itself 
the  administration  of  its  affairs,  where  the  banking  law  does  not  provide  that 
it  shall  be  done  by  the  comptroller  of  the  currency?  It  is  true  that  in  the  case 
•of  Kennedy  v.  Gibson,  8  Wall.,  498  (§^  6-12,  supra\  the  supreme  court  state 
that  the  provision  of  the  banking  law  making  the  stockholders  liable  for  the 
debts  of  the  corporation  to  the  amount  of  the  stock  held  by  them  respectively^ 
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•could  not  be  enforced  except  under  the  action  of  the  comptroller  through  a 
receiver  appointed  by  him.  Whether  that  opinion  will  be  found  to  entirely 
express  the  full  meaning  and  intention  of  the  supreme  court  whenever  they 
-come  to  examine  it  in  the  light  of  future  cases  and  facts  which  may  be  brought 
before  it,  is  at  least  a  matter  of  doubt.  I  do  not  feel  sure  that  the  supreme 
•court  will  adhere  to  quite  as  broad  a  statement  as  is  made  in  that  case;  but  still 
they  may.  But  even  that  does  not  oust  the  jurisdiction  of  a  court  of  equity  to 
take  hold  of  whatever  assets  the  bank  may  have  aside  from  the  personal  liabil- 
ity of  the  stockholders,  and  administer  those  as  it  would  the  affairs  of  any 
insolvent  corporation. 

§  14.  Where  the  assets  of  a  corporation  are  not  subject  to  a  levy,  the  creditor's 
remedy  is  by  a  bill  in  equity  to  marslial  and  distribute  the  assets. 

The  law  is  well  settled  in  this  state  and  in  the  courts  of  the  United  States, 
that  the  proper  remedy  of  a  creditor  against  a  corporation,  when  the  assets  are 
•of  such  a  nature  that  they  cannot  be  levied  upon  and  sold  on  execution,  is  by  a 
proceeding  in  equity  to  marshal  and  distribute  the  assets.  -  It  is  unnecessary  to 
cite  authorities  upon  that  question.  The  law,  I  think,  is  as  well  settled  as  any 
branch  of  the  law  can  be  considered  settled  in  this  country. 

§  1 5.  Section  62  of  national  banking  act. 

The  general  banking  law  provides,  by  the  fifty-second  section,  "That  all 
transfers  of  the  notes,  bonds,  bills  of  exchange,  and  other  evidences  of  debt 
•owing  to  any  national  banking  association,  or  of  deposits  to  its  credit;  or  as- 
signment of  mortgages  or  sureties  on  real  estate,  or  of  judgments  or  decrees  in 
its  favor;  all  deposits  of  money,  bullion  or  other  valuable  things  for  its  use,  or 
for  the  use  of  its  shareholders  or  creditors;  and  all  payments  of  money  to 
-either,  made  after  the  commission  of  an  act  of  insolvency  or  in  contemplation 
thereof,  with  a  view  to  prevent  the  application  of  its  assets  in  the  manner  pre- 
scribed by  this  act,  or  with  a  view  to  the  preference  of  one  creditor  to  another, 
•except  in  the  payment  of  its  circulating  notes,  shall  be  utterly  null  and  void." 
Kev.  Stat.  1874,  §  5242.  Now  by  the  fiftieth  section  of  the  banking  law  it  is  pro- 
tvided  in  substance  that,  after  making  provision  for  the  payment,  or  rather  indem- 
Dification,  of  the  government  for  the  redemption  of  the  circulating  notes  of  a 
national  bank,  all  the  remainder  of  the  proceeds  of  its  assets  shall  be  divided  pro 
rata  among  its  creditors,  share  and  share  alike,  according  to  the  amount  due  to 
«ach.  And  the  section  which  I  have  just  read  makes  void  all  payments  and  settle- 
ments which  are  made  to  one  creditor,  to  the  exclusion  of  other  creditors,  after 
the  commission  of  an  act  of  insolvency.  The  allegations  in  this  bill,  which  are 
confessed  by  the  demurrer  as  true,  show  that  the  bank  became  insolvent,  closed  its 
•doors,  and,  I  think,  was  guilty  of  an  act  of  insolvency  within  the  meaning  of 
the  banking  law  —  the  organic  act  of  incorporation. 

§  1 6,  The  act  of  insolvency,  referred  to  in  the  fifty-second  section,  construed  to 
fnean  any  act  which  wotild  be  an  act  of  insolvency  on  the  part  of  an  individual 
hanker. 

It  was  urged  by  defendant's  counsel  that  the  only  act  of  insolvency  contem- 
plated by  this  fifty-second  section  was  such  an  act  of  insolvency  as  authorized 
the  comptroller  to  appoint  a  receiver,  that  would  be  merely  the  failure  to  pay 
its  circulating  notes,  and  that  a  failure  to  pay  a  depositor,  or  its  bills  of  ex- 
change, or  notes,  or  drafts,  would  not  be  an  act  of  insolvency.  It  cam  hardly 
be  possible  that  congress  intended  to  give  all  the  remedies  in  the  banking  law 
merely  to  the  note-holder  of  these  national  banks,  and  leave  depositors  and 
general  creditors  entirely  unprovided  for.     It  must  have  been  in  the  contem- 
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plation  of  congress  in  the  enactment  of  this  act,  that  these  national  banks- 
could  receive  deposits,  because  they  are  specially  authorized  to  do  so;  that  they 
would  issue  bills  of  exchange,  and  be  otherwise  liable  to  individuals  and  corpo- 
rations, because  there  is  express  provision  in  various  sections  for  payment  of  that 
class  of  indebtedness.  And  I  think  the  term,  "  act  of  insolvency,"  mentioned 
in  the  fifty-second  section,  is  clearly  an  act  which  would  be  an  act  of  insolv- 
ency on  the  part  of  an  individual  banker;  that  is,  the  closing  of  the  doors,  re- 
fusal to  pay  depositors  on  demand,  refusal  to  go  on  in  the  due  course  of 
business  to  transact  its  business  as  a  bank,  and  discharge  its  liabilities  to  its 
creditors. 

§  1 7,  Where  it  is  made  to  appear  that  a  hank  is  paying  some  of  its  creditors 
to  the  exclusion  of  others^  equity  will  interfere  and  appoint  a  receiver. 

So  that  upon  the  allegations  in  this  bill,  which  are,  as  I  said  before,  admitted 
to  be  true  by  the  demurrer,  it  would  seem  that  this  bank  has  been  making 
preferences  in  direct  contravention  of  the  provision  of  the  banking  law  for  a 
year  past.  How  far  a  court  of  equity  will  deem  it  its  duty  to  disturb  these 
transactions,  and  require  repayment  from  parties  who  have  received  payment 
from  the  officers  of  the  bank  in  the  course  of  liquidation  of  its  affairs,  is  a 
matter  for  future  consideration.  But  it  certainly  furnishes  the  ground  for  the 
intervention  of  a  court  of  equity,  it  seems  to  me,  when  it  is  made  to  appear 
that  a  bank  is  going  on  and  paying  some  (Creditors  to  the  exclusion  of  others- 
It  was  the  plain  intention  of  the  banking  law  that  all  creditors  should  share 
equally,  and  that  no  preference  should  be  allowed  in  favor  of  one  creditor  a^ 
against  others;  that  the  United  States  government,  as  the  guarantor  of  the 
circulating  notes  of  the  bank,  is  the  only  party  that  is  entitled  to  any  prefer- 
ence whatever;  that  all  other  creditors  are  to  share  alike.  And,  therefore,  it 
would  seem  to  follow  that,  if  a  bank  is  not  in  a  condition  to  pay  all  its  cred- 
itors, it  can  only  pay  thexapro  rata^ —  that  it  has  no  right  to  pay  a  part  in  full  and 
have  others  unpaid.  Entertaining  these  views,  and  without  taking  longer  time 
to  explain  my  views  upon  the  question,  it  is  scrliicient  to  say  that  I  think  a  case 
is  made  by  the  bill  for  the  appointment  of  a  receiver. 

§  1 8.  Decision  of  comptrolli^r  as  to  liability  of  stockholders.— The  decision  of  the  comp- 
troller as  to  the  necessity  of  an  assessment  upon  the  stockholders  and  the  amount  thereof  i» 
conclusive  upon  them.  Strong  v,  Southworth,*  8  Ben.;  331;  Bailey  v.  Sawyer,*  4  Dill.,'  433; 
Casey  v.  GaUi,  4  Otto,  676.  See  the  case,  §§  75-81.  National  Bank  v.  Case,  9  Otto,  623.  See 
the  case,  i5§  83-85. 

§  1 9.  It  is  held  that  the  order  of  the  comptroller  to  the  receiver  to  enforce  the  stockholder's- 
liability  is  not  in  itself  sufficient  evidence  that  the  bank  is  insolvent  to  the  extent  claimed. 
Bowden  v.  Morris,*  1  Hughes,  378.     But  a  new  trial  was  granted  on  its  appearing  that  the 
attorney  for  the  United  States  relied  upon  the  case  of  Kennedy  v.  Gibson,  8  Wall.,  408  (supra J, 
and  therefore  omitted  to  introduce  evidence  which  he  had  at  hand.    Ibid, 

§  20.  Where,  under  the  amendatory  act  of  June  30,  1876.  a  court  of  equity  has  appointed  a 
receiver  of  a  national  bank  which  had  gone  into  voluntary  liquidation,  the  comptroller  has  no 
authority  to  appoint  a  receiver  to  take  charge  of  the  assets  of  such  bank.  Harvey  v.  Lord,  10 
Fed.  R.,  236.     See  the  case,  §  44.     See  §  33. 

^21.  Compoandin^  claims.— The  comptroller  has  no  power  to  compound  and  settle  claims- 
of  an  insolvent  national  bank  without  the  authority  of  the  court.  Case  v.  Small,*  10  Fed- 
R.,  722. 

§  22.  Certiflcate. — The  banking  act  makes  the  certificate  of  the  comptroller  that  the  bank- 
is  lawfully  entitled  to  commence  the  business  of  banking  conclusive  upon  the  stockholders. 
Casey  v.  Gdlli,  4  Otto,  676.     See  the  case,  g§  75-81. 

g  2B.  I  ly unction.— Should  the  comptroller  attempt  to  enforce  an  assessment,  clearly  and 
palpably  contrary  to  the  provisions  of  the  act,  a  court  of  equity,  if  its  aid  were  invoked^ 
would  promptly  restrain  him  by  injunction.     United  States  u.  Knox,  12  Otto,  422.     See  the 

case,  §§  90-93. 
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§  24.  Di<itribiition  of  cnrrency. —  Though  the  comptroller  of  the  currency  is  obliged  to  fill 
requisitions  for  currency  from  states  and  territories  with  reasonable  expedition,  yet  of  requi- 

csitions  arriving  at  about  the  same  time,  he  may  fill  those  from  states  and  territories  having 

<a.  relatively  small  proportion  of  their  distributive  share,  before  those  of  states  and  territories 
baving  a  relatively  larger  share.     National  Banks,*  14  Opp.  Att'y  Gren.,  417. 

§  25.  Under  the  act  of  June  20,  1874,  providing  for  the  redistribution  of  $55,000,000  of  cur- 
xency,  the  means  by  which  the  comptroller  is  to  secure  the  same  is  by  requisitions  on  the  na- 
tional banks  of  the  states  having  an  excess  over  their  distributive  share,  and  no  other  source 

•of  supply  may  be  resorted  to.     Ibid, 

§  26.  Disposition  of  snrptns  of  bnnils;  jurisdiction. —  Plaintiff  loaned  to  a  national  bank 

■^60,000  of  $111,200  of  bonds  of  the  United  States,  to  enable  the  bank  to  obtain  notes  for  circu- 
lation. The  bonds  were  duly  deposited  with  the  treasurer  of  the  United  States.  The  bank 
w^ent  into  liquidation,  and  plaintiff  filed  a  bill  in  the  United  States  circuit  court  for  New 
York  against  the  comptroller  of  the  currency,  the  treasurer  and  the  receiver  of  the  bank,  to 
discover  the  amount  of  bonds  yet  in  the  treasury,  the  amount  of  notes  of  the  Sank  outstand- 
ing, the  amouni;  of  interest  undisposed  of,  etc..  and  to  enjoin  the  defendants  from  disposing 

•  of  the  bonds,  after  redeeming  the  circulation  of  the  bank,  against  plaintiff's  rights.  *  Held, 
that  the  court  had  no  jurisdiction.  Van  Antwerp  v.  Hulburd,*  7  Blatch.,  426;  S.  C,  8 
Blatch.,  282.    See  §  81. 

II.  The  Receiver. 

[See  H  2.  4.  6,  20.] 

SuMKARY —  Who  may  question  his  appointment  §  27.—  How  he  may  bring  suits,  §  28. —  Is 
an  officer  of  the  United  States,  §  20. —  How  he  may  sue  stockholders,  %  BO.—  His  relation 
to  bonds  securing  circulation,  §g  31,  32.—  Cannot  be  appointed  after  creditor's  bjU  fUed^ 
§83. 

§  27.  The  debtora  of  a  bank,  when  sued  by  a  receiver,  cannot  inquire  into  the  legality  of 
his  appointment,  but  the  bank  may  do  so.     Cadle  v.  Baker,  §  33. 

g  t\i.  The  receiver  may  sue  the  stockholders  either  in  his  own  name  or  in  the  name  of  the 
bank  for  his  use.    Stanton  v.  Wiikeson,  i;§  84-39. 

§29.  The  receiver  is  an  ofiScer  of  the  United  States,  and  may  sue  as  such  in  the  federal 
courts.    Ibid, 

§  30.  In  enforcing  the  stockholdera'  liability  the  receiver  may  sue  them  separately  at  law. 
He  is  not  bound  to  resort  to  a  court  of  equity.     Ibid, 

g  31.  The  receiver  has  no  control  over  the  bonds  of  the  bank  deposited  with  the  treasurer 
•of  the  United  States  to  secure  its  circulation.    Van  Antwerp  v.  Hulburd,  §§  40-43.    See  §  26. 

§  32.  He  is  entitled  to  the  surplus  of  such  bonds  after  the  circulating  notes  are  redeemed. 
Ibid, 

%  33.  Where  a  national  bank  has  gone  into  voluntary  liquidation,  and  a  creditors'  bill  has 
been  filed  under  the  act  of  June  80,  1  ^76,  to  enforce  the  liability  of  the  stockholders,  a  suit 
•commenced  for  the  same  purpose  by  a  receiver  appointed  by  the  comptroller  thereafter  will 
not  lie.     Harvey  v.  Lord,  g  44.     See  g§  20,  45. 

[Notes.—  See  §§  45-53.] 

CADLE  V.  BAKER. 
(20  WaUace,  650-652.     1874.) 

Error  to  U.  8.  District  Court,  District  of  Alabama. 

Statement  of  Facts. —  Cadle,  as  receiver,  brought  suit  to  recover  upon  a  cer- 
tain bill  of  exchange.  The  declaration  simply  averred  his  appointment.  A 
•demurrer  was  filed,  upon  the  ground  that  the  several  steps  preceding  his  ap- 
pointment, as  provided  for  in  sections  46  and  47  of  the  act,  were  not  specifically 
averred  in  the  declaration. 

§  33.  DebUyr  cannot  qiteation  appointment  of  receiver. 

Opinion  by  Waite,  C.  J. 

We  think  such  averments  as  the  defendant  alleges  to  be  necessary  and  the 
want  of  which  he  has  assigned  for  cause  of  demurrer  were  not  necessary.  The 
debtors  of  a  bank,  when  sued  by  a  receiver,  cannot  inquire  into  the  legality  of 
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his  appointment.  It  is  sufficient  for  the  purposes  of  such  a  suit  that  be  has 
been  appointed  and  is  receiver  in  fact.  As  to  debtors,  the  action  of  the  comp- 
troUer  in  making  the  appointment  is  conclusive  until  set  aside  on  the  applica- 
tion of  the  bank.  The  bank  may  move  in  that  behalf,  but  the  debtor  cannot. 
Section  50  makes  express  provision  for  a  contest  by  the  bank.  The  court 
below  erred  in  sustaining  the  demurrer,  and  for  that  reason  the  judgment  i* 
reversed  and  the  cause  remanded  with  instructions  to  overrule  the  demurrer  to 
the  declaration  and  proceed  accordingly. 

STANTON  V.  WILKESON. 
(District  Court  for  New  York:  8  Benedict,  357-365.    1876.) 

Opinion  by  Blatchfokd,  J. 

Statement  of  Facts. —  The  plaintiff  is  the  receiver  of  a  national  bank  which 
was  organized  under  the  act  of  February  25,  1863.  12  U.  8.  Stat,  at  Large, 
665.  The  defendant,  at  the  time  the  bank  suspended,  was  the  holder  of  one 
hundred  shares  of  its  capital  stock,  of  the  par  value  of  $10,000.  This  suit  is 
brought  to  recover  an  assessment  of  sixty  i)er  cent.,  or  $6,000,  thereon.  The 
complaint  is  demurred  to.  The  first  ground  of  demurrer  is  that  the  plaintiff 
has  no  capacity  to  sue.  It  is  contended  that,  as  section  721  of  the  Revised 
Statutes  provides  that  "  the  laws  of  the  several  states,  except  where  the  consti- 
tution, treaties  or  statutes  of  the  United  States  otherwise  require  or  provide, 
shall  be  regarded  as  rules  of  decision,  in  trials  at  common  law,  in  the  courts  of 
the  United  States,  in  cases  where  they  apply,"  the  Code  of  Procedure  of  New 
York  forbids  the  bringing  of  this  suit  by  the  plaintiff.  The  sections  of  the 
code  which  are  referred  to  are  section  111,  which  provides  that  every  action 
must  be  prosecuted  in  the  name  of  the  real  party  in  interest,  except  as  otherwise 
provided  in  section  113;  and  section  113,  which  provides  that  a  trustee  of  an 
express  trust,  or  a  person  expressly  authorized  by  statute,  may  sue  without 
joining  with  him  the  person  for  whose  benefit  the  action  is  prosecuted.  The 
plaintiff  was  appointed  receiver  by  the  comptroller  of  the  currency  on  the  19th 
of  September,  1873,  under  the  provisions  of  section  50  of  the  act  of  June  3,. 
1864.  13  U.  S.  Stat,  at  Large,  1 14.  It  is  contended  that  the  receiver  is  not  the 
real  party  in  interest,  and  is  not  a  trustee  of  an  express  trust,  and  is  not  ex- 
pressly authorized  by  the  statute  to  sue. 

§  S4.  Section  623Ji,  oftlie  hanking  act  authorizcB  the  receiver  to  sue  the  stock' 
holder^  either  in  his  own  name  or  in  the  name  of  the  hank  for  his  use. 

The  fiftieth  section  of  the  act  of  1864  (now  section  5234  of  the  Revised  Stat- 
utes) provides  that  the  receiver  shall  take  possession  of  all  the  assets  of  the 
bank  and  collect  all  debts,  dues  and  claims  belonging  to  it,  and  may  sell  all  the 
property  of  the  bank,  and  may,  if  necessary,  to  pay  the  debts  of  the  bank, 
"enforce  the  individual  liability  of  the  stockholders."  The  receiver  is  required 
to  "  pay  over  all  money  so  made  to  the  treasurer  of  the  United  States,"  subject 
to  the  order  of  the  comptroller,  and  to  make  report  to  the  comptroller  of  all 
his  acts  and  proceedings.  It  is  quite  plain,  from  these  provisions,  that  the  re- 
ceiver, and  he  alone,  is  authorized  to  sue,  either  in  his  own  name  or  in  the  name 
of  the  bank  for  his  use,  to  collect  the  assets  of  the  bank,  and  to  enforce  the  in- 
dividual liability  of  the  stockholders.  No  such  authority  is  given  to  the  comp- 
troller. No  money  can  be  made  by  any  collection  of  assets  or  by  any 
enforcement  of  the  individual  liability  of  stockholders,  unless  it  is  made  by  the 
receiver,  and  the  statute  contemplates  that  he  shall  make  it,  and  does  not  con- 
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template  that  any  one  else  shall  make  it.  No  one  else  is  required  to  pay  over 
to  the  treasurer  any  money  so  made,  and  no  provision  is  made  for  the  paying 
over  to  the  receiver,  by  any  other  person,  of  any  money  so  made.  Hence  it 
follows  that  the  money  which  the  receiver  is  to  pay  over,  so  far  as  it  is  made- 
by  collections  by  suit  and  enforcement  by  suit  of  the  individual  liability  of 
stockholders,  can  come  into  the  receiver's  hands  only  through  suits  brought  by 
himself  in  his  own  name  or  in  the  name  of  the  association  for  his  use.  He  is, 
therefore,  authorized  to  sue  in  his  own  name.  His  right  to  sue  to  collect  debts^ 
due  to  the  bank,  and  his  right  to  sue  to  enforce  the  individual  liability  of  stock- 
holders,  rest  upon  the  same  provisions  of  law,  and  bojth  of  those  rights  have- 
been  sustained  by  abundant  judicial  authority.  Kennedy  v.  Gibson,  8  Wall., 
498  (§§  6-12,  supra);  Bank  of  Bethel  v.  Pahquioque  Bank,  14  id.,  383,  401 
(§§  252-256,  infm);  Bank  v.  Kennedy,  17  id.,  19. 

§  35.  When  state  laws  applicable  as  rides  of  decision  in  tri^als  at  common  law 
in  federal  courts. 

I  do  not  intend  to  intimate  that^the  law  of  the  state  applies  to  this  case,  in 
respect  to  the  capacity  of  the  plaintitf  to  sue,  because  section  721  of  the  Revised 
Statutes  makes  the  state  laws  applicable  as  rules  of  decision,  in  trials  at  com- 
mon law,  in  the  federal  courts,  only  where  it  is  not  otherwise  provided  by 
federal  enactment.  In  the  present  case,  the  power  of  the  plaintiff  to  sue  ia 
conferred  by,  and  grows  out  of,  the  provisions  of  section  5234  of  the  Revised 
Statutes. 

§  86.  The  receiver  is  an  officer  of  the  United  States. 

It  is  also  objected  that  this  court  has  no  jurisdiction  of  this  suit.  It  is  pro- 
vided by  section  563  of  the  Revised  Statutes  that  the  district  courts  shall  have 
jurisdiction  "  of  all  suits  at  common  law  brought  by  the  United  States,  or  by  any 
officer  thereof,  authorized  by  law  to  sue."  This  is  a  suit  at  common  law,  as- 
distinguished  from  a  suit  in  equity,  and  the  receiver  is,  as  we  have  seen,  author- 
ized by  law  to  sue.  The  remaining  question  is  whether  the  receiver  is  an  officer 
of  the  United  States.  It  has  been  held  by  the  supreme  court,  in  United  States- 
V.  Hartwell,  6  Wall.,  385,  that  a  clerk  appointed  by  an  assistant  treasurer  of 
the  United  States,  pursuant  to  a  statute  authorizing  such  appointment,  with  a 
prescribed  salary,  and  whose  tenure  of  place  would  not  be  affected  by  the  vaca- 
tion of  office  by  the  assistant  treasurer,  and  whose  duties,  although  such  as  his 
superior  should  prescribe,  were  continuing  and  permanent,  is  an  officer  within 
the  meaning  of  the  sub-treasury  act,  and  subject  to  the  penalties  prescribed  by 
it  for  the  misconduct  of  officers.  He  was  appointed  by  the  assistant  treasurer 
with  the  approbation  of  the  secretary  of  the  treasury,  under  a  statute  which  au- 
thorized the  appointment  of  clerks  in  such  manner.  The  court  say,  in  that  case, 
that  the  clerk  was  a  public  officer;  that  an  office  is  a  public  station  or  employ- 
ment, conferred  by  the  appointment  of  government;  and  that  the  term  embraces, 
the  ideas  of  tenure,  duration,  employment  and  duties.  A  receiver  of  a  national 
bank  is  in  the  public  service  of  the  United  States.  He  is  appointed  pursuant 
to  law.  Vacation  of  office  by  the  comptroller  does  not  vacate  the  receivership. 
His  duties  are  continuing  and  permanent.  The  secretary  of  the  treasury  is  de- 
clared by  section  233  of  the  Revised  Statutes  to  be  the  head  of  the  department  of 
the  treasury.  By  section  324  the  comptroller  of  the  currency  is  made  the  chief 
officer  of  a  bureau  in  the  department  of  the  treasury,  charged  with  the  execution 
of  all  laws  passed  by  congress  relating  to  the  issue  and  regulation  of  a  national 
currency  secured  by  United  States  bonds,  and  it  is  enacted  that  he  shall  perform 
his  duties  under  the  general  direction  of  the  secretary  of  the  treasury.     Re- 
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ceivers  of  national  banks  are  authorized  to  be  appointed  by  sections  5141,  5191, 
-5195,  5201,  5205  and  5234,  under  the  circumstances  prescribed  in  those  saveral 
sections,  which  correspond  to  sections  15,  31,  32,  35  and  50  of  the  act  of  1864, 
and  section  1  of  the  act  of  March  3,  1873.  17  U.  S.  Stat,  at  Large,  603.  In 
only  one  of  these  sections  is  it  enacted  that  the  appointment  of  the  receiver 
shall  be  made  by  the  comptroller  with  the  concurrence  of  the  secretary  of  the 
treasury.  But  this  is  implied;  and,  where  the  comptroller  appoints  a  receiver, 
the  concurrence  or  approval  or  approbation  of  the  secretary  of  the  treasury  is 
to  be  presumed  till  the  contrary  appears,  for  the  comptroller  is  required  to  per- 
form his  duties  under^  the  general  direction  of  the  secretary  of  the  treasury. 
See  Cadle  v.  Baker,  20* Wall.,  650  (§  33,  supra).  In  United  States  v,  Hartwell, 
At  was  held  that  the  appointment  of  the  assistant  treasurer's  clerk  by  that 
officer,  with  the  approbation  of  the  secretary  of  the  treasury,  constituted  an 
-appointment  by  the  head  of  a  department,  within  the  meaning  of  the  pro- 
iT'ision  of  the  constitution  (art.  2,  sec.  2),  that  congress  may  by  law  vest  the 
appointment  of  such  inferior  officers  as  they  think  proper  in  the  heads  of  de- 
partments. This  point  has  been  decided  in  the  same  way  by  the  district  judge  , 
ior  the  eastern  district  of  New  York,  in  Piatt  v.  Beach,  2  Ben.,  303,  and  I 
entirely  concur  in  his  views. 

§  37.  The  receiver  may  sue  the  stockholders  at  laWy  and  separateli/. 

It  is  further  objected  that  the  proper  remedy  of  the  plaintiflf  is  not  by  sepa- 
rate suits  at  law  against  individual  stockholders,  but  by  a  suit  in  equity.  The 
view  urged  is  that,  if  the  sixty  per  cent,  assessed  in  this  case  shall  turn  out,  if 
it  be  all  collected,  to  be  more  than  is  necessary,  there  is  no  provision  of  law 
for  refunding  it;  and  that,  if  there  are  insolvent  stockholders  who  cannot  pay 
the  sixty  per  cent.,  another  assessment  may  be  sought  to  be  made  on  stock- 
holdere  who  can  pay,  and  thus  they  be  compelled,  perhaps,  to  pay  more  than 
their  proper  proportion  of  the  debts.  The  individual  liabilitj^  sought  to  be  en- 
forced in  this  suit  is  that  imposed  by  section  12  of  the  act  of  1864,  now  section 
5151  of  the  Revised  Statutes,  as  well  as  that  imposed  by  the  act  of  1863,  under 
^vhich  the  bank  in  question  was  organized.  The  liability  imposed  by  section 
12  of  the  act  of  1863  was  in  these  words:  "For  all  debts  contracted  by  such 
.association  for  circulation,  deposits  or  otherwise,  each  shareholder  shall  be  lia- 
ble to  the  amount,  at  their  par  value,  of  the  shares  held  by  him,  in  addition  to 
the  amount  invested  in  such  shares."  The  act  of  1864  and  the  Revised  Stat- 
utes enact  that  the  shareholders  "shall  be  held  individually  responsible,  equally 
^nd  ratably,  and  not  one  for  another,  for  all  contracts,  debts  and  engagements 
-of  such  association,  to  the  extent  of  the  amount  of  their  stock  therein,  at  the 
par  value  thereof,  in  addition  to  the  amount  invested  in  such  shares."  The 
provisions  of  the  acts  of  1863  and  1864  in  this  respect  do  not  ditl'er  in  sub- 
rstance.  The  stockholder  is  to  be  individually  liable,  to  the  extent  of  the 
amount  of  his  stock,  at  its  par  value,  in  addition  to  amount  of  the  stock. 
The  limit  in  amount  or  extent  is  the  par  value  of  his  stock.  Within  this  limit 
each  stockholder  is  to  be  liable  equally  and  ratably;  that  is,  no  one  is  to  be  as- 
sessed a  larger  percentage  than  any  other  one  on  the  par  value  of  his  stock,  and, 
when  one  is  assessed  a  given  percentage,  every  other  one  shall  be  assessed  a 
like  percentage.  Each  is  to  be  liable  in  respect  only  of  his  own  stock,  and  be- 
cause he  is  a  stockholder,  and  up  to  the  full  par  value  of  his  stock;  but  he  is 
not  to  be  liable  in  respect  of  the  stock  of  any  other  stockholder,  or  because 
.any  other  person  is  a  stockholder,  or  beyond  the  full  par  value  of  his  stock. 
This  is «,  several  liability.     The  stockholders  are  not  jointly  liable.     There  is 
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no  contribation  among  them  provided  for,  whereby  one  of  them  has  any  right 
to  call  any  other  one  directly  to  account,  in  contribution,  in  respect  of  any 
sum  paid  in  discharge  of  the  statutory  liability.  The  proceedings  are  not 
taken  by  first  ascertaining  how  much  is  necessary  to  be  collected,  and  then  ap- 
portioning that  amount  among  the  stockholders,  and  then  collecting,  by  suit  or 
otherwise,  the  sum  so  apportioned.  The  comptroller  is  to  make  an  assessment, 
by  determining  how  much  each  stockholder  must  be  liable  for,  in  the  percent- 
age on  the  par  value  of  his  stock.  These  views  of  the  statute  are  those  deter- 
mined by  the  supreme  court  in  Kennedy  v.  Gibson,  8  Wall.,  498,  which  case  is 
approved  in  Sanger  v.  Upton,  1  Otto,  56. 

§  38.  Pollard  v.  Bailey,  20  WaU.,  6W,  distinguished. 

There  is  nothing  in  the  case  of  Pollard  v.  Bailey,  20  Wall.,  520,  that  is  in 
conflict  with  these  views.  That  was  an  action  at  law  by  a  creditor  against  a 
stockholder  in  a  state  bank  to  recover  the  amount  of  the  creditor's  debt,  under 
a  statute  which  declared  that  individual  stockholders  in  a  bank  should  be 
"  bound  respectively  for  all  the  debts  of  the  bank,  in  proportion  to  their  stock 
holden  therein."  In  delivering  the  opinion  of  the  court  in  that  case,  Chief 
Justice  Waite  points  out  that,  by  the  provisions  of  the  statute  in  that  case,  each 
stockholder  is  bound  for  the  debts  in  proportion  to  his  stock;  that  his  liability 
is  not  limited  to  the  par  value  of  his  stock,  and  he  is  not  bound  absolutely  for 
the  paj^ment  of  the  full  amount  of  that;  that  he  must  pay  a  sum  which  shall 
bear  the  same  proportion  to  the  whole  indebtedness  that  his  stock  bears  to  the 
whole  capital,  and  is  not  required  to  pay  more;  that  no  stockholder  is  liable 
for  more  than  his  proportion  of  the  debts;  that  such  proportion  can  be  ascer- 
tained only  upon  an  account  of  the  debts  and  stock,  and  a. pro  rata  distribution 
of  the  indebtedness  among  the  several  stockholders;  that  the  proper  action  in 
such  case  is  one  in  equity,  to  state  an  account  and  make  distribution;  and  that 
the  ca§e  is  different  from  one  where  the  statute  provides  generally  that  all 
stockholders  shall  be  individually  liable  for  the  payment  of  the  debts.  The 
latter  is  the  liability  prescribed  by  the  statutes  in  relation  to  national  banks, 
the  liability  being  limited,  however,  to  the  par  value  of  the  stock.  The  c^urfc 
manifestly  did  not  intend- that  the  decision  in  Pollard  v.  Bailey  should  apply 
to  the  liability  of  stockholders  in  national  banks. 

The  suggestion  that,  where  there  is  an  enforced  contribution  of  too  much 
from  stockholders,  there  is  no  provision  for  refunding  it,  is  not  a  sound  one. 
In  addition  to  the  fact  that,  in  such  a  case,  the  stockholders  would  have  a  right 
to  enforce  the  refunding  by  suit,  the  provision  of  section  50  of  the  act  of  1864, 
now  section  5236  of  the  Revised  Statutes,  is  not  open  to  the  criticism  made  upon 
it  that  it  only  directs  that  the  surplus  of  the  proceeds  of  the  assets  of  the  bank 
shall  be  paid  to  the  stockholders,  and  does  not  provide  for  the  payment  back 
to  them  of  surplus  money  collected  in  enforcement  of  their  individual  liability. 
If  it  were  necessar}'-,  the  money  collected  from  stockholders  might  fairly  be 
considered  as  the  proceeds  of  assets  of  the  bank  for  the  purposes  of  the  statute; 
but,  at  all  events,  as  the  statute  provides  that  the  money  to  be  made  by  enforc- 
ing the  liability  of  stockholders  is  to  be  paid  to  the  treasurer,  subject  to  the 
oi-der  of  the  comptroller,  and  that  the  comptroller  is  to  make  dividends  of  such 
money  and  other  money,  and  that  the  remainder  of  the  proceeds,  after  paying 
the  debts,  shall  be  paid  to  the  shareholdersi,  it  is  entirely  clear  that  such-  pro- 
ceeds include  surplus  money  collected  from  stockholders.  It  is  not  necessary 
now  to  anticipate  or  decide  any  question  in  regard  to  a  second  assessment. 
Jfo  considerations  growing  out  of  the  same  properly  aflfect  any  question  aris- 
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ing  on  this  demurrer.  The  eases  of  Kennedy  v.  Gibson  and  Sanger  r.  Upton 
decide  that  the  comptroller  is  vested  with  authority  to  determine  the  extent  to 
Tvhich  the  individual  liability  of  stockholders  is  to  be  enforced.  This  decision  was 
followed  by  the  district  court  for  the  eastern  district  of  New  York  in  Strong  v. 
Southworth,  8  Ben.,  331. 

§  39.  77ie  words  ^^contractSy  debi^  and  engagenienta^'*  in  section  61 51^  are  not 
restfncted  hy  the  wards  "  to  pay  the  dehts^^  in  section  523j^ 

The  complaint  alleges  that  the  assets  of  the  bank  are  insufficient  to  pay  ^^  its 
debts  and  liabilities,"  and  that,  in  order  to  provide  for  paying  the  same,  it  is 
necessary  to  enforce  the  ix^rsonal  liability  of  the  stockholders  ^  and  that  the 
comptroller  has  determined  that  such  assets  are  insufficient  to  pay  such  "  debts 
and  liabilities,"  and  that  it  is  necessary,  in  order  to  pay  "  the  same,"  to  enforce 
to  the  extent  named  in  the  complaint  the  individual  liability  of  the  stock- 
holders. The  criticism  is  made  that  the  liability  imposed  by  the  statute  is  for 
all  "  contracts,  debts  and  engagements  "  of  the  bank,  and  that  the  statute  (sec- 
tion 5234)  provides  that  such  individual  liability  may  be  enforced  only  where  it 
is  "  necessary  to  pay  the  debts  "  of  the  bank,  and  not  for  the  purpose  of  pay- 
ing 'Miabilities  of  the  bank."  It  is  a  sufficient  answer  to  this  criticism  to  say 
that  the  complaint,  after  the  foregoing  averments,  goes  on  to  set  out  in  hcso 
verba  the  determination  or  assessment  made  by  the  comptroller,  and  that  in 
that  it  is  stated  that  he  determines  that  the  assessment  is  necessary  to  pay  the 
duly  proven  debts  of  the  bank.  Moreover  there  could  have  been  no  intention, 
by  the  language  of  section  5234,  "  to  pay  the  debts,"  to  narrow  the  individual 
liability  imposed  by  section  5151,  which  is  for  all  "  contracts,  debts  and  engage- 
ments," and  the  word  ''liabilities"  imports  no  broader  meaning  than  the  word 
"  debts  "  in  section  5234,  when  the  word  "  debts  "  in  that  section  must  neces- 
sarily bs  held  to  include  the  "  contracts,  debts  and  engagements  "  mentioned  in 
section  5151. 

The  demurrer  is  overruled,  with  costs,  with  leave  to  the  defendant  to  answer 
in  twenty  days,  on  payment  of  costs. 

VAN  ANTWERP  v,  HULBURD. 
(Circuit  Court  for  New  York:  8  Blatchford,  282-295.     1871. 

Opinion  by  Woodruff,  J. 

Statement  of  Facts. —  The  object  of  the  present  suit  is  to  establish  the  title 
of  the  complainant  to  the  United  States  bonds  which  were  deposited  with  the 
treasurer  of  the  United  States  by  the  National  Unadilla  Bank,  under  the  act  of 
congress  entitled  an  act  to  provide  a  national  currency,  secured  by  a  pledge  of 
United  States  bonds,  etc.,  approved  June  3,  1864  (13  U.  S.  Stat  at  Large,  99), 
and  the  acts  amendatory  thereof,  for  the  purpose  of  securing  circulating  notes. 
The  complainant  alleges  that  the  bank  determined  to  go  into  liquidation  and 
close  its  affairs  as  a  national  bank,  and,  upon  considerations  stated,  assigned  to 
him  all  the  right,  title  and  interest  of  the  bank  in  or  to  such  bonds,  and  that 
he  agreed  to  redeem  the  circulating  notes ;  that  the  comptroller  of  the  cur- 
rency and  the  treasurer  of  the  Unit^  States  refuse  to  recognize  his  rights,  have 
sold  some  of  the  bonds,  have  given  notice  of  the  redemption  of  such  circulat- 
ing notes,  and  have  redeemed  a  portion  thereof;  that,  although  the  complainant 
has  offered  to  deposit  legal  tender  notes  to  the  amount  of  such  circulating 
notes,  provided  the  bonds  are  returned  to  him,  the  otHcers  mentioned  refuse  to 
deliver  the  bonds,  or  the  proceeds  thereof,  to  him ;  that,  shortlv  after  such  as. 
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signment  to  the  complamant,  the  comptroller  of  the  currency,  acting  under  the 
said  act  of  congress,  but  without  any  legal  ground  therefor,  the  said  bank  not 
having  done  or  omitted  any  act  which  warranted  the  same,  assumed  to  appoint 
the  defendant  Kingsley  receiver,  and  he  accepted  such  appointment,  and  has 
taken  possessiottof  the  assets  and  property  of  the  bank;  that  the  comptroller 
of  the  currency  has  wrongfully  sold  somer  of  the  bonds,  and  the  proceeds  have 
been  paid  into  the  treasury  of  the  United  States,  and  he,  in  defiance  of  the 
complainant's  rights,  threatens  to  dispose  of  the  residue,  and,  as  the  complain- 
ant is  informed  and  believes,  intends  to  retain  the  proceeds,  and,  after  the  re- 
demption of  all  the  circulating  notes,  to  pay  any  surplus  thence  arising  to  the 
general  creditors  of  the  National  Unadilla  Bank,  or  to  the  said  Kingsley,  as 
the  pretended  receiver  thereof ;  and  that,  as  the  complainant  is  informed  and 
believes,  the  said  Kingsley  claims,  in  his  capacity  of  receiver,  an  interest  ad- 
Terse  to  the  complainant  in  the  bonds  so  deposited  with  the  treasurer  for  the 
redemption  of  the  said  circulating  notes,  and  afterwards  assigned  to  the  com- 
plainant. The  billy  upon  these  fiicts  and  others,  which  it  is  unnecessary  here  to 
recite,  bearing  upon  the  administration  of  the  defendants  Hulburd  and  Spinner 
in  respect  to  the  bonds,  calls  upon  the  latter  to  account  for  their  administration, 
and  to  disclose  what  they  have  done,  and  what  they  intend  to  do,  and  asks  a 
decree  establishing  the  complainant's  title,  and  that,  after  the  redemption  of 
the  said  circulating  notes,  or  adequate  provision  made  therefor,  the  ofiicers  last 
named  be  decreed  to  deliver  the  surplus  of  the  bonds,  and  interest  accrued  or 
accruing  thereon,  to  the  complainant ;  and  that  it  be  decreed  that  the  pretended 
appointment  of  Kingsley  is  null  and  void,  with  a  prayer,  also,  for  an  injunction. 
To  the  bill  of  complaint  the  defendant  Kingsley  demurs  generally,  for  that  the 
complainant  is  not  entitled  to  the  relief  prayed  by  the  bill  against  the  defendant. 

The  complainant  shows  no  interest  in  the  National  Unadilla  Bank,  or  its 
property  or  assets,  of  any  description,  except  such  title  and  interest  in  the 
bands  which  that  bank  deposited  with  the  treasurer  of  the  United  States,  to 
procure  chvnlatiAg  notes,  as  he  alleges  he  acquired  by  the  assignment  of  those 
bonds  to  him  by  the  bank.  In  so  far  as  the  receivership  of  the  defendant 
Kingsley  extends  to  any  other*  pioperty  than  those  bonds,  the  complainant  has 
no  right  lo  assail  the  appointment  of  such  receiver  as  illegal  or  irregular. 
Whether  the  appointment  is  valid  or  void  does  not  concern  him.  The  sole  ob- 
ject of  the  action  is  to  assert  the  rights  acquired  by  the  assignment  of  those 
bonds  to  the  complainant,  and  control  the  administration  thereof.  If,  there- 
fore, it  appears,  upon  the  bill  of  complaint,  that  this  court  has  no  jurisdiction 
of  the  officers  of  the  government,  in  whose  possession  and  control  the  bonds, 
or  the  proceeds  thereof,  now  are,  and  cannot,  as  to  them,  grant  the  relief  which 
the  complainant  seeks,  there  would  seem  no  ground  for  sustaining  the  suit  as 
a^inst  the  demurrant,  unless  he  has  done,  or  is  about  to  do,  some  act  which 
prevents  or  hinders  the  prosecution  of  the  complainant's  title  before  the  gov- 
ernment officers,  or  which  prevents  a  recognition  of  those  rights  by  them. 

§  40.  TJpoyi  an  assigmnent  of  bonds  deposited  with  t/ie  comptroller  of  the  cur- 
rency and  treasurer  of  the  United  States  hy  a  national  hank  this  court  has  no 
jurisdictio7i  of  those  officers  at  the  suit  of  such  assignee. 

Upon  a  consideration  of  the  subject  growing  out  of  the  argument  upon  the 
bill  of  complaint  and  the  plea  interposed  by  the  comptroller  of  the  currency 
and  the  treasurer  of  the  United  States,  I  have  discussed  the  question  at  some 
length  (Van  Antwerp  v.  Hulburd,  7  Blatch.,  426),  and  have  come  to  the  con- 
clusion that  this  court,  in  this  action,  and  uiK>n  the  admitted  facts,  has  no 
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jurisdiction  as  against  those  oflBcers,  to  grant  the  relief  sought,  and  that  as  to 
them  the  bill  must  be  dismissed.  (See  §  26,  supra.)  So  far  as  the  views  there 
expressed  are  material  to  the  right  of  the  complainant  to  maintain  the  action 
at  all,  it  is  suflSicient  to  refer  to  the  opinion.  But,  in  my  judgment,  the  making 
of  the  defendant  Kingsley  a  party  to  the  suit  was  erroneous  upon  grounds 
independent  of  the  question  there  considered. 

§  il .  The  receiver  of  a  national  hank  has  no  control  over  the  honds  of  the  hanh 
deposited  to  secure  circulation^  or  their  proceeds^  and  is  not  responsible  for  iJiem. 

The  defendant  Kingsley  has  no  custody,  possession  or  control  of  the  bonds 
in  question,  and,  under  no  administration  thereof,  under  the  act  of  congress, 
can  they,  or  any  proceeds  thereof,  ever  come  to  his  possession,  custody  or  con- 
trol. He  has  no  title  nor  interest  in  the  bonds,  or  their  proceeds,  legal,  equi- 
table or  ofBcial,  nor  has  he  any  duty  to  perform  in  respect  thereto.  His  authority 
and  his  duty  are  founded  upon  section  50  of  the  act,  which,  with  sections  31 
and  34,  declares  the  case  in  which  the  comptroller  of  the  currency  may  appoint 
a  receiveir.  The  character,  powers  and  duties  pertaining  to  such  receivership 
are  distinctly  defined  in  section  50.  He  shal^  under  the  direation  of  the  comp- 
troller, "  take  possession  of  the  books,  records  and  assets,  of  every  description, 
of  such  association,  collect  all  debts,  dues  and  claims  belonging  to  such  associ- 
ation, and,  upon  the  order  of  a  court  of  record,  of  competent  jurisdiction,  may 
sell  or  compound  all  bad  or  doubtful  debts,  and,  on  a  like  order,  sell  all  the 
real  and  personal  property  of  such  association,  on  such  terms  as  the  court  shall 
direct,  and  may,  if  necessary  to  pay  the  debts  of  such  association,  enforce  the 
individual  liability  of  the  stockholders  provided  for  by  the  twelfth  section  of 
this  act;  and  such  receiver  shall  pay  over  all  money  so  made  to  the  treasurer 
of  the  United  States,  subject  to  the  order  of  the  comptroller  of  the  currency, 
and  also  make  report  to  the  comptroller  of  tlje  currency  of  all  his  acts  and 
proceedings."  This  is  the  beginning,  scope  and  end  of  his  duty  and  functions. 
It  is  the  comptroller  who  is  to  advertise  for  claims  against  the  bank,  and  divide 
the  money  (after  redeeming  the  circulating  notes),  to  and  among  the  creditors 
of  the  bank.  Whatever  power  to  sue  may  be  implied  as  necessary  to  the  per- 
formance of  the  duties  of  the  receiver,  and  even  if  such  receivership  be  held 
to  involve  the  VQsting  in  Mvca^pro  Jiao  vice^  the  legal  title  to  the  property  and 
the  debts,  dues  and  claims  which  he  is  to  collect  or  sell  and  convert  into  money, 
the  receivership  is  limited  by  the  object  of  its  creation  and  the  duties  which  it 
involves.  For  the  full  accomplishment  of  the  object  and  the  due  discharge  of 
those  duties  it  may  ba  conceded  he  has  all  necessary  title,  authority  and  power. 
But  he  cannot  touch  one  of  the  bonds  deposited  with  the  treasurer  or  a  dollar 
of  the  proceeds  thereof.  They  are  committed  to  a  different  and  a  higher  ad- 
ministration. All  that  he  collects  he  is  to  pay  to  the  treasurer.  The  bonds 
and  all  proceeds  thereof  are  already  there.  Practically,  the  receiver  is  the  mere 
agent  of  the  comptroller  to  bring  the  residue  of  the  assets  into  the  United 
States  treasury.  True,  the  language  of  the  section  is,  that  he  shall  take  pos- 
session of  the  books,  records  and  assets  of  every  description  of  such  association. 
But  this  was  not  intended  to  displace  the  custody  of  the  bonds  held  by  the 
treasurer,  or  the  authority  of  the  comptroller  of  the  currency  over  such  bonds. 
The  administration  of  such  bonds  and  the  mode  and  manner  of  their  appropri- 
ation to  the  purposes  for  which  they  are  held  are  fully  prescribed  in  other  sec- 
tions of  the  act,  and  these  are  to  be  had  in  view  in  the  construction  of  the 
language  last  cited.  The  bonds,  and  the  interest  accrued  thereon,  and  the  pro- 
ceeds thereof,  are  already,  by  the  other  express  enactments,  in  the  hands  of  the 
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treasurer,  and  it  is  absurd  to  say  that  the  title  thereto,  or  some  interest  therein, 
was  vested  in  the  receiver,  for  the  purpose  of  paying  them  over  to  the  treas- 
urer. The  bonds,  if  sold,  are  to  be  sold  by  the  comptroller  of  the  currency. 
The  receiver  has  no  oflSce  or  duty  to  perform  in  respect  thereto,  and  has  no  ad- 
ministration of  the  proceeds  when  the  comptroller  has  made  the  sale  and  paid 
them  over  to  the  treasurer.  In  short,  the  receiver  has  no  concern  in  the  subject 
matter  of  this  suit.  He  has  no  power  to  do  anything,  and  it  is  not  alleged 
that  he  has  done,  or  has  attempted  to  do,  anything  which  impairs,  in  any  man- 
ner, the  alleged  rights  of  the  complainant,  or  hinders  or  prevents  his  obtaining 
the  recognition  of  his  rights,  or  any  redress  to  which  he  is  entitled,  if  those 
rights  are  not  respected. 

§  42.  Rvle  of  pleading  in  equity;  averment  upon  information  and  belief  that 
a  party  holds  an  adverse  interest. 

But  the  complainant  has  inserted  in  his  bill  the  statement  that  he  is  informed 
and  believes  that  the  demurrant  claims,  in  his  capacity  as  such  receiver,  an  in- 
terest adverse  to  him  in  the  bonds  so  deposited  with  the  treasurer;  and,  inas- 
much as  a  demurrer  admits  the  facts  stated,  it  is  claimed  that  the  fact  and  the 
admission  thereof  are  a  suflScient  ground  for  making  the  receiver  a  party  de- 
fendant and  for  requiring  him  to  answer  the  bill.  I  am,  of  course,  aware  that 
it  is  the  common  practice  in  the  state  of  Kew  York,  in  actions  for  the  foreclos- 
ure of  mortgages  and  perhaps  some  others,  to  assign  as  a  reason  for  making 
some  defendants  parties  that  they  claim  some  interest,  as  mortgagees,  judgment 
creditors,  or  otherwise,  in  the  premises.  But  this  is  a  part  of  a  plan  devised  to 
save  the  expense  of  setting  out  their  interest  in  detail,  and  is  accompanied  by 
provisions  for  giving  them  notice  that  no  formal  claim  is  made  against  them, 
and,  on  the  one  hand,  relieving  them  from  the  necessity  of  answering  when  in 
fact  no  interest  adverse  to  the  complainant  exists,  and  from  liability  for  costs; 
and,  on  the  other,  saving  the  plaintiff  from  the  effect  of  a  disclaimer.  This 
practice  has  no  bearing  uponthe  present  question.  It  is  not  true,  when  the 
bill  of  complaint  shows  affirmatively  on  its  face  that  the  defendant  has  no  in- 
terest in  the  matter,  has  neither  a  legal  nor  an  equitable  interest  in  the  subject 
of  the  controversy,  has  no  apparent  documentary  or  other  means  of  asserting  a 
title  or  interest,  not  even  color  for  a  claim;  when  he  has  nothing  which  can  be 
affected  by  the  decision  the  court  is  required  to  make  touching  the  rights  of 
the  complainant;  or,  in  short,  where,  upon  the  facts  stated,  it  is  clear  that  he 
stands  wholly  indifferent  and  unaffected,  that  the  complainant  may  make  him 
a  party  and  compel  him  to  answer  by  merely  stating  that  he  is  informed  and 
•believes  that  he  claims  an  interest.  This  is  not  enough  to  set  the  power  of  a 
court  of  equity  in  motion.  This  does  not  show  that  a  resort  to  a  court  of  equity 
is  necessary  to  protect  the  complainant  against  such  claim  or  that  he  is  in  any 
danger  by  reason  thereof.  In  the  present  case  it  not  onl}^  is  not  shown  that 
such  claim  is  not  an  idle,  harmless  pretense,  but  the  bilU states  a  case  in  which 
the  court  is  bound  to  say,  as  matter  of  law,  it  is  utterly  groundless,  if  not 
frivolous,  and  the  complainant  states  no  fact  which  warrants  an  appeal  to  a 
court  of  equity  to  protect  him.  It  is  not  suggested  in  the  bill  that  this  alleged 
claim  is  used,  or  hais  been  used,  in  any  manner  to  the  complainant's  prejudice, 
or  that  it  is  in  any  way  an  obstacle  to  his  obtaining  possession  of  his  bonds,  or 
their  proceeds,  from  the  officers  of  the  government.  No  facts  are  stated  bring- 
ing this  alleged  claim  within  any  analogy  to  suits  to  settle  doubtful  or  conflict- 
ing claims,  or  to  remove  a  cloud  upon  title,  or  to  suits  quia  timet  A  bill  of 
interpleader  resting  upon  such  a  naked  allegation  would  not  be  entertained  for 
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a  moment.  The  case,  in  this  respect,  stands  apon  the  assamption  that  a  com- 
plainant may  bring  into  his  controversy  with  one  who  holds  and  claims  to  hold 
the  subject  matter  in  dispute,  any  defendant  of  whom  he  can  say  that  he  is 
inform^  and  believes  that  such  defendant  claims  an  interest  therein,  and  this, 
although  as  matter  of  law,  in  the  case  made,  no  such  interest,  legal  or  equi- 
table, exists,  and  no  fact  is  stated  showing  that  such  person  is  doing  anything 
whatever  in  hostility  to,  or  to  the  prejudice  of,  the  complainant's  right.  When 
to  this  is  added  that,  upon  grounds  more  fully  stated  in  reference  to  the  oth^r 
defendants  who  have  pleaded  to  the  bill,  we  have  no  jurisdiction  to  grant  any 
relief  to  the  complainant,  against  the  only  defendants  who  are  shown  to  have 
any  possession  or  control  over  the  subject  of  the  controversy,  the  conclusion  is 
inevitable  that  the  demurrer  of  this  defendant  must  be  sustained. 

Opinion  by  Hall,  J. 

The  bill  in  this  case  sets  forth  the  organization  of  the  National  Unadilla 
Bank,  under  the  general  banking  act  of  the  United  States;  the  subsequent  de- 
posit by  the  bank  with  the  treasurer  of  the  United  States  of  $111,200  in 
United  States  registered  bonds,  as  security  for  circulating  notes  to  be  issued 
under  the  authority  of  that  act;  the  receipt  by  the  bank,  from  the  comptroller 
of  the  currency,  of  $100,000  in  circulating  notes;  and  that  such  bonds  were 
held  exclusively  for  the  redemption  of  such  circulating  notes.  It  also  states 
that  afterwards,  and  on  the  8th  of  June,  1867,  the  said  bank,  b}'  a  vote  of  its 
directors  and  shareholders  owning  at  least  two-thirds  of  its  capital  stock,  de- 
termined to  go  into  liquidation  as  a  national  bank,  and  notified  the  comptroller 
of  the  currency  thereof ;  that  all  lawful  proceedings  were  had  and  taken  in 
due  form  to  put  all  its  affairs  in  liquidation;  that  on  the  last  mentioned  day 
the  bank  assigned  to  the  complainant  all  its  interest  in  the  bonds  so  deposited ; 
that  the  complainant  agreed  to  redeem  all  such  circulating  notes,  and  has 
always  been  ready  to  do  so;  that  the  treasurer  of  the  United  States  and  the 
comptroller  of  the  currency  were  immediately  notified  of  such  assignment  and 
its  conditions;  that  the  complainant  offered  to  deposit  with  the  proper  officer 
$100,000  of  the  legal  tender  notes  of  the  United  States,  to  secure  such  circulat- 
ing notes,  on  receiving  the  bonds  so  deposited,  and  such  offer  was  refused ;  that 
afterwards,  and  in  August,  1867,  the  defendant  Hulburd,  the  comptroller  of 
the  currency,  without  any  legal  right  or  authority  whatever  (the  non-existence 
of  any  fact  or  condition  of  things  upon  which  such  legal  right  or  authority 
could  be  based  being  expressly  alleged  by  the  bill),  assumed  to  appoint  the  de- 
fendant Kingsley  as  a  receiver  of  the  assets  of  said  National  Unadilla  Bank; 
that  the  comptroller  of  the  currency  has  wrongfully  sold  some  of  the  said 
bonds,  and  has  paid  the  proceeds  into  the  treasury  of  the  United  States,  and 
intends  to  sell  the  remaining  bonds  and  retain  all  the  proceeds  thereof,  and, 
after  the  redemption  of  the  circulating  notes  of  the  bank,  to  pay  any  surplus 
thence  arising  to  the  general  creditors  of  the  bank,  or  to  the  defendant  Kings- 
ley,  as  the  pretended  receiver  thereof ;  that  Kingsley  thereafter  took  possession 
of  all  the  assets  of  the  bank  as  such  receiver;  and  that  the  complainant  is  in- 
formed and  believes  that  the  said  Kingsley,  in  his  capacity  as  such  receiver, 
claims  an  interest  in  said  bonds  so  deposited,  adverse  to  the  complainant.  It  is 
expressly  averred  that  the  National  Unadilla  Bank  had  ceased  to  exist  as  a 
national  bank,  and  had  not  failed  to  redeem  its  notes,  and  had  committed  no 
act  authorizing  the  comptroller  of  the  currency  to  appoint  a  receiver,  and  that 
he  and  the  treasurer  had  no  official  duty  to  perform  in  respect  to  such  securi- 
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ties,  except  to  hold  them  as  security  for  the  redemption  of  the  circulating  notes 
of  such  national  bank,  or  dispose  of  them  for  the  payment  and  redemption 
of  such  notes  in  the  manner  provided  for  in  said  general  banking  act,  and  that 
such  securities  had  a  market  value  of  about  eight  per  cent,  over  their  par  value. 
To  this  bill  the  defendant  Kingsley  demurred,  and  alleged  that  the  bill  shows 
that  the  plaintiflF  is  not  entitled  to  the  relief  prayed. 

The  bill  contains  sundry  other  allegations,  but  it  is  unnecessary  to  state  its 
allegations  more  fully,  as  the  ground  upon  which  the  validity  of  the  demurrer 
was  based  is  well  set  forth  in  the  opinion  of  my  learned  brother  (to  whose  con- 
clusion in  this  respect  I  am  unable  to  assent)  in  the  statements  that  the  defend- 
ant Kingsley  has  no  custody,  possession  or  control  of  the  bonds  in  question, 
and  that  under  no  administration  thereof,  under  the  act  of  congress,  can  they, 
or  any  proceeds  thereof,  ever  come  to  his  possession,  custody  or  control ;  and 
that  he  has  no  title  or  interest  in  the  bonds,  or  their  proceeds,  legal,  equitable 
or  official,  or  any  duty  to  perform  in  respect  thereto.  In  one  sense,  and  upon 
the  allegations  of  the  plaintiffs  bill,  it  is  certainly  true  that  the  defendant 
Kingsley  has  no  interest  in  the  bonds  deposited  by  the  bank;  but  its  truth,  in 
that  sense,  furnishes  no  ground  for  the  demurrer.  It  is  true,  because  upon  the 
allegations  of  the  bill  the  plaintiflfs  right  to  the  bonds,  or  their  proceeds,  after 
the  payment  of  the  $100,000  of  the  circulating  notes  of  the  bank,  is  perfect, 
and  necessarily  excludes  all  right  of  any  representative  of  the  bank;  but  it  is 
not  in  that  sense  that  the  statements  of  my  learned  brother  are  intended  to  be 
understood.  •It  is  quite  certain,  from  other  portions  of  his  opinion,  that  he 
bases  such  statements  upon  the  conclusion  that  the  defendant  Kingsley  would 
have  had  no  right  to  the  possession,  custody  or  control  of  such  bonds,  or  any 
portion  of  their  proceeds,  after  the  full  redemption  of  all  the  circulating  notes 
of  the  bank,  even  if  there  had  been  no  assignment  of  the  interest  of  the  bank 
in  the  bonds  so  deposited.  It  is  true  that  there  is  some  language  in  his  opinion 
which  might  indicate  that  this  was  not  the  sole  ground'upon  which  the  state- 
ments referred  to  are  based ;  but  such  language  must  be  considered  in  connec 
tion  with  the  general  law  of  pleading,  and  it  is  not  likely  that  it  was  intended 
to  be  based  upon  the  fact  that  the  bill  showed  that  the  defendant  Kingsley  had 
no  interest  in  the  subject  matter  of  the  suit,  inasmuch  as  it  showed  that  the 
plaintiffs  title  to  the  residue  of  the  bonds,  or  their  proceeds,  after  the  circulating 
notes  of  the  bank  were  redeemed,  was  perfect  and  unquestionable  as  against 
the  bank  and  its  representative.  On  that  ground,  many,  if  not  most  bills, 
would  be  demurrable;  for  it  is,  ordinarily,  the  very  object  and  purpose  of  a  bill 
in  equity  to  show  that  the  defendant  against  whom  relief  is  sought  has  no 
paramount  or  other  right  to  the  subject  of  the  controversy,  and  that  the  plaint- 
iffs right  to  relief  is  unquestionable.  Surely  this  is  no  ground  for  a  demurrer  to 
a  bill  which  shows  an  interest  in  the  defendant  if  the  plaintiffs  claims  are  not 
sustained,  and  also  shows,  by  direct  and  express  averment,  that  such  defendant 
claims  a  right  adverse  to  that  asserted  by  the  plaintiff. 

In  this  view  of  the  case  it  is  proper  to  consider  the  provisions  of  the  general 
banking  act  under  which  such  securities  were  deposited,  and  also  the  provisions 
of  the  same  act  under  which  the  comptroller  of  the  currency  assunred  to  ap- 
point the  defendant  Kingsley  as  such  receiver.  These  bonds  were  deposited 
by  the  bank  with  the  treasurer  of  the  United  States  under  the  sixteenth, 
twenty-sixth,  and  other  sections  of  the  general  banking  act  of  June  3,  1864 
(13  U.  S.  Stat,  at  Large,  99) ;  and  under  the  twenty -sixth  section  they  were  to 
be  held  exclusively  for  the  purpose  of  securing  the  circulating  notes  of  the 
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bank.  By  the  sixteenth  section  the  bank  is  authorized  to  return  its  circulating 
notes  to  the  comptroller  and  take  up  the  securities  deposited  therefor,  in  the 
proportions  and  to  the  extent  described;  and,  by  the  twenty-sixth  section,  the 
bank  is  entitled  to  a  power  of  attorne}''  to  receive  and  appropriate  to  its  own 
use  the  interest  on  these  securities,  until  it  shall  have  failed  to  redeem  its  circu- 
lating notes.  These  and  other  provisions  of  the  act  show  conclusively  that  the 
bank,  before  its  assignment  to  the  plaintiff,  had  the  equitable,  if  not  the  legal, 
interest  in  these  securities,  subject  only  to  the  power  and  right  of  the  proper 
officers  of  the  government  to  dispose  of  them,  or  so  much  of  them  as  might  be 
necessary,  in  the  manner  prescribed  by  the  act,  for  the  redemption  of  the  circu- 
lating notes  of  the  bank;  and  this  residuary  interest  the  bank  might,  in  the 
ordinary  course  of  its  business,  before  the  appointment  of  any  receiver,  assign  for 
a  proper  consideration.  This  residuary  interest,  if  not  assigned  by  the  bank  be- 
fore the  appointment  of  a  receiver,  is  necessarily  a  part  of  the  assets  of  the  bank; 
and  the  fiftieth  section  of  the  act,  under  the  provisions  of  which  the  defendant 
Kingsley  acts  as  receiver,  after  authorizing  the  appointment  of  a  receiver  under 
certain  circumstances, provides  that  he  "shall  take  possession  of  the  books,  rec- 
ords and  OMcts  of  every  description  of  such  association  "  (bank),  "  collect  all  debts, 
dues  and  claims  belonging  to  such  association,"  etc.  The  same  section  also  pro- 
vides that  the  receiver  shall  pay  the  moneys  made  or  realized  by  him  out  of  the 
assets  of  the  hank  "  to  the  treasurer  of  the  United  States,  subject  to  the  order  of 
the  comptroller  of  the  currency,"  and  that  the  comptroller  (after  paying  pre- 
ferred claims,  etc.)  "shall  make  a  ratable  dividend  of  the  money  so  paid  over  to 
him  hy  such  receiver  on  all  such  claims  as  may  have  been  proved  to  his  satisfaction 
or  adjudicated  in  a  court  of  competent  jurisdiction."  There  is  nowhere  in  the 
act  any  other  provision  for  the  division  or  disposition  of  the  moneys  arising 
out  of  the  residuary  interest  of  the  bank  in  bpnds  pledged  as  security  for  its 
circulating  notes,  and  it  is  only  of  the  moneys  paid  over  hy  the  receiver  under 
this  fiftieth  section  that  the  comptroller  is  authorized  to  make  a  dividend. 
There  is  no  provision  in  the  act  authorizing  the  comptroller  or  treasurer  to  dis- 
pose of  the  residue  or  surplus  proceeds  of  such  bonds  in  payment  of  the  debts 
of  the  bank,  or  otherwise,  and,  therefore,  until  the  moneys  arising  therefrom  are 
legally  transferred  from  the  treasurer  to  the  receiver,  they  are  in  the  possession 
of  the  treasurer,  as  the  officer  of  the  United  States,  as  the  holder  of  a  pledge  for 
the  bank ;  and  the  comptroller  has  no  power  to  make  any  distribution  thereof  in  " 
payment  of  the  general  debts  of  the  bank  until  they  have  passed  into  the 
hands  of  the  receiver,  and  have  been  by  him  paid  over  to  the  treasurer  subject 
to  the  order  of  the  comptroller  of  the  currency.  The  residuary  interest  of  the 
bank  in  the  securities  thus  pledged  is  a  part  of  the  assets  of  the  bank  the  same 
as  though  such  securities  had  been  pledged  to  a  private  person  as  collateral  se- 
curity for  the  payment  of  an  ordinary  commercial  debt;  and  a  properly  ap- 
pointed receiver,  as  the  representative  of  the  bank,  has  the  right  to  demand  and 
receive  the  property  so  pledged,  as  an  asset  of  the  bank,  in  the  one  case  the  same 
as  in  the  other. 

§  43.  The  receive)*  of  a  national  hank  is  entitled  to  tlhs  surplus  of  the  honds 
of  the  hank  after  paying  the  circulation. 

It  seems  very  clear,  then,  tha^t,  upon  the  case  made  by  the  bill,  the  right  to 
this  residuary  interest  is  in  the  plaintiff,  and  that,  if  the  plaintiff's  right  under 
the  assignment  set  forth  is  not  established,  no  one  but  the  defendant  Kingsley, 
as  such  receiver  (if  he  has  been  legally  appointed  and  become  vested  with  the 
right  of  the  bank),  has  a  right  to  the  same.    There  is,  therefore,  a  question  of 
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property  between  these  parties,  upon  the  claim  made  by  the  defendant  as  ex- 
pressly charged  in  the  bill,  and  the  demurrer,  consequently,  admits  that  the  de- 
fendant, as  such  receiver,  claims  an  interest  in  such  securities  adverse  to  the 
plaintiff.  These  adverse  claims  to  this  residuary  interest  may,  therefore,  be 
properly  litigated  in  this  suit  between  the  plaintiff  and  Kingsley  as  the  only 
party  who  appears  to  claim  a  legal  pecuniary  interest  adverse  to  the  plain tiflPs 
alleged  right  and  as  the  only  party  who  can  now  have  a  legal  standing  in  court 
to  represent  that  interest  and  litigate  the  claims  of  the  plaintiff,  if  the  receiver 
was  properly  appointed.  It  does  not  appear  that  any  one  but  the  defendant 
Kingsley  asserts  any  claim  to  such  residuary  interest  in  the  subject  in  contro- 
versy as  against  the  plaintiff,  and  he  claims  as  such  receiver,  and  as  the  represent- 
ative or  legal  assignee  or  successor  of  the  bank,  for  the  purpose  of  paying  the 
same  to  the  general  creditors  of  the  bank;  and  as  a  decree  in  this  case  would 
determine  the  question  of  right  as  between  these  two  parties,  the  demurrer 
should,  in  my  judgment,  be  overruled,  in  case  this  court  has  jurisdiction  of  this 
suit  as  between  the  plaintiff  and  the  defendant  Kingsley. 

I  do  not  remember  that  this  question  of  jurisdiction  was  raised  upon  the 
hearing,  and  ray  minutes  of  the  argument  do  not  show  that  it  was  discussed 
by  the  counsel,  or  that  any  act  of  congress  conferring  jurisdiction  in  such  a 
case  as  this,  when  the  plaintiff  and  defendant  are  alleged  to  be  citizens  and 
residents  of  the  same  state,  was  cited.  And  I  am  not  aware  that  any  such  act 
is  in  force.  For  that  reason,  I  concur  in  the  oonclusion  that  the  demurrer  must 
be  allowed. 

HARVEY  V.  LORD. 
(Circuit  Court  for  Illinois:  10  Federal  Reporter,  236-289.    1882.) 

Opinion  by  Blodgeit,  J. 

Statement  of  Facts. —  This  is  a  suit  at  law  brought  by  Harvey,  as  receiver 
of  the  Manufacturers'  National  Bank  of  Chicago,  against  Thomas  Lord,  to 
enforce  his  liability  as  a  stockholder  of  the  bank.  To  this  suit  the  defendant 
has  pleaded  in  abatement  that  on  the  3d  day  of  February,  1875,  one  James 
Irons,  who  was  then  a  judgment  creditor  of  the  Manufacturers'  National  Bank, 
filed  in  this  court  a  creditor's  bill  to  enforce  payment  of  his  judgment;  that 
such  proceedings  were  taken  in  the  case  that  Joel  D.  Harvey  was  appointed 
receiver  of  all  the  property  and  effects  of  the  bank,  and  entered  upon  the  dis- 
charge of  the  duties  of  his  oflSce  and  took  possession  of  the  property  of  the 
bank;  that  afterwards,  on  the  5th  of  October,  1876,  an  amended  bill  was  filed 
in  said  cause,  to  which  all  the  stockholders  of  the  bank  were  made  parties,  by 
which  the  complainant  sought,  in  behalf  of  himself  and  all  other  creditors,  to 
enforce  the  liability  of  the  stockholders  of  the  bank  for  the  purpose  of  discharg- 
ing the  indebtedness  of  the  bank;  that  the  defendant  in  this  suit,  as  one  of  the 
stockholders  of  the  bank,  was  made  a  party  to  the  Irons  suit;  that  said  suit  in 
chancery  is  still  pending,  and  this  suit  at  law  is  brought  for  the  same  cause,  and 
to  enforce  the  same  liability,  which  the  creditor's  bill  by  Irons  seeks  to  enforce 
as  against  this  defendant;  and  therefore  he  prays  an  abatement  of  this  suit. 

At  the  time  the  original  bill  was  filed  by  Irons  there  was  no  express  pro- 
vision in  the  national  banking  law  for  the  enforcement  of  a  stockholder's  lia- 
bility by  the  machinery  of  a  creditor's  bill,  and  the  supreme  court,  in  Kennedy 
V,  Gibson,  8  Wall.,  498  (§§  6-12,  supra),  had  decided  that  the  stockholder's  lia- 
bility could  only  be  enforced  through  a  receiver  appointed  by  the  comptroller 
of  the  currency.     But  on  June  30,  1876,  congress  passed  an  act  amendatory  of 
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the  national  Thanking  law  which  provided  by  the  second  section  as  follows: 
"When  any  national  banking  association  shall  have  gone  into  liquidation  under 
the  provisions  of  section  5220  of  said  statute,  the  individual  liability  of  the 
shareholder  provided  for  by  section  5151  of  the  said  statute  may  be  enforced 
by  any  creditor  of  such  association,  by  bill  in  equity  in  the  nature  of  a  cred- 
itor's bill  brought  by  such  creditor  on  behalf  of  himself  and  all  other  creditors 
of  the  association  against  the  shareholders  thereof  in  any  court  of  the  United 
States  having  original  jurisdiction  in  equity,  for  the  district  in  which  said  asso- 
ciation may  be  located  or  established." 

The  amended  and  supplemental  bill  was  filed  by  Irons  after  the  passage  of 
this  amendment,  and  was  intended  to  bring  all  the  stockholders  of  the  Manu- 
fax5turers'  National  Bank  before  the  court,  and  to  enforce  their  liabilitv  through 
the  agency  of  the  receiver  appointed  by  the  court  in  that  case.  This  defend- 
ant is  a  party  to  and  has  answered  in  that  suit.  About  a  year  ago,  and  long 
after  the  amended  and  supplemental  bill  of  Irons  was  filed,  the  comptroller  of 
the  currency  appointed  a  receiver  to  wind  up  the  affairs  of  this  bank,  and 
named  the  same  person  whom  this  court  had  appointed  in  the  Irons  suit,  and 
.  under  that  appointment,  acting  under  the  advice  of  counsel,  he  has  brought 
suits  at  law  against  the  stockholders.  The  only  question  is  whether  the  suit 
which  had  been  brought  by  Irons,  and  which  had  been  amended  to  adapt  it  to 
the  provisions  of  the  act  of  June  30,  1876,  can  be  pleaded  in  abatement  to  this 
suit  at  law  which  has  been  instituted  by  the  receiver  under  the  authority  or 
sanction  of  the  comptroller.  After  the  filing  of  the  original  Irons  bill  the 
powers  of  the  court  under  such  a  bill  were  materially  enlarged  by  the  act  of 
congress  just  quoted.  That  bill  was  pending  when  this  law  took  effect,  and 
Irons  undoubtedly  had  the  right  by  amendment  to  make  a  case  which  would 
enable  the  court  to  administer  these  enlarged  powers  with  which  it  had  been 
clothed  pendente  lite.     Story,  Eq.  PL,  336;  Mix  v.  Beach,  46  111.,  311. 

§  44,  Wken  ike  comptroller  is  estopped  to  appoint  a  receiver  of  an  insoloent 
national  hank. 

It  seems  to  me  that  there  is  no  room  to  doubt  that  this  stockholder's  liability 
can  be  completely  enforced  in  the  Irons  case;  and  if  it  can,  then  I  see  no  rea- 
son why  the  general  rule  that  a  debtor  shall  not  be  vexed  by  two  suits  in  the 
same  jurisdiction  for  the  same  cause  of  action  is  not  clearly  applicable.  I  may 
also  say  in  the  same  connection  that  I  have  great  doubts  whether  the  comp- 
troller had  any  authority  to  appoint  a  receiver  for  a  bank  which  was  in  volun- 
tary liquidation,  after  the  court  had  appointed  a  receiver  and  taken  steps  under 
a  creditor's  bill  to  enforce  the  stockholders'  liability.  The  statute  gives  the 
comptroller  authority  to  appoint  a  receiver  in  certain  cases,  and  then  in  another 
section  of  the  same  statute  provides  expressly,  where  a  bank  has  gone  into 
voluntary  liquidation  and  is  in  process  of  winding  up  its  affairs,  any  creditor 
may  enforce  the  liability  of  the  stockholder  by  a  creditor's  bill;  and  if  the 
comptroller  had  not  acted  and  appointed  a  receiver  for  the  purpose  of  enforcing 
the  stockholders'  liability,  I  have  no  doubt  but  what  the  action  of  the  court 
supersedes  the  right  of  the  comptroller  to  act  in  the  premises,  and  gives  the 
authority  solely  to  the  court  to  enforce  the  individual  liability  of  the  stock- 
holders. It  cannot,  I  think,  be  maintained  that  congress  intended  by  the  act 
of  June  30,  1876,  to  leave  the  comptroller  any  authority  over  the  assets  of  a 
national  bank  which  has  gone  into  voluntary  liquida;;ion  under  section  5220, 
after  a  court  of  competent  jurisdiction  had,  under  a  creditor's  bill,  appointed  a 
receiver  and  taken  possession  of  the  assets,  and  initiated  proceedings  to  enforce 
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the  liability  of  Mockholders,  because  that  would  bring  about  a  oonflict  between 
the  officers  of  the  court  and  those  of  the  comptroller.  The  grant  of  power  to 
enforce  the  liability  of  the  stockholders  is  plenary  and  ample,  and  I  see  no  need 
for  any  function  of  the  comptroller  when  the  aflfairs  of  the  bank  are  once  prop- 
erly in  the  hands  of  the  court. 

The  demurrer  to  the  plea  in  abatement  is  overruled,  and  judgment  rendered 
on  the  demurrer. 

§  45.  Appointment. —  The  receiver  is  appointed  by  the  comptroller,  and  the  power  of  ap- 
pointment carries  with  it  the  power  of  removal.  Kennedy  v,  Gibson,  8  WaU.,  498.  See  the 
case,  §§  6-13. 

§  46.  A  conrt  of  equity  may  appoint  a  receiver  of  an  insolvent  national  bank  in  all  cases 
except  where  the  act  has  authorized  the  comptroller  to  appoint  one.  JUb  for  example,  where 
the  bank  is  paying  some  of  its  creditors  to  the  exclusion  of  others.  Irons  v.  Manufacturers' 
Nat  Bank,  6  Biss.,  801.    See  the  case,  g§  1&-17. 

§  47.  Receiver  may  sue,  where. —  District  and  circuit  courts  of  the  United  States  have  ju- 
risdiction of  suits  at  common  law  where  the  United  States  or  any  officer  thereof  brings  the 
action.  A  receiver  of  a  national  bank  is  an  officer  of  the  United  States  and  as  such  is  entitled 
to  sue  in  the  federal  courts.    Piatt  v.  Beach,*  2  Ben.,  303. 

§  48.  Dissolution  of  bank. —  The  bank  is  not  dissolved  by  the  appointment  of  a  receiver. 
For  many  purposes  it  continues  to  exist.  Bank  of  Bethel  v,  Pahquioque  Bank,  14  Wall.,  388. 
See  the  case,  g§  252-356. 

§  49.  Compromise,  power  to  order. —  A  district  court  of  the  United  States  is  a  court  of 
competent  jurisdiction  to  order  the  receiver  of  a  national  bank  to  compromise  a  doubtful 
claim.     In  re  Piatt,  1  Ben.,  534. 

§  50.  Receiver  cannot  transfer  «Qit9  to  the  federal  conrts. —  The  receiver,  as  such,  has  not 
the  privilege  of  the  bank  he  represents  as  to  transferring  suit%  by  or  against  him  from  the 
state  to  the  federal  conrts.     Bird  v,  Cockrem,  2  Woods,  32. 

§  51.  Title  to  assets.—  The  title  of  the  receiver  to  the  assets  of  the*  bank  is  the  same  as  that 
of  an  assignee  in  bankruptcy.  He  cannot  avoid  a  pledge  wliich  the  bank  could  not  avoid. 
Casey  v.  La  Society.  2  Woods*  77.     See  the  case,  §^  294-301. 

§  52.  How  the  receiver  may  sue. —  The  receiver  may  sue  in  his  own  name,  or  in  the  name 
of  the  bank,  without  special  authority  from  the  comptroller,  to  recover  an  ordinary  debt:  but 
it  seems  that  such  authority  is  necessary  in  an  action  by  him  against  the  stockholders. 
Bank  r.  Kennedy,  17  Wall.,  21. 

§  53.  Judgment  against  receiver  is  not  jad^ment  against  United  States.—  It  seems  that 
the  receiver  of  a  suspended  national  bank  in  no  sense  represents  the  United  States,  so  that  in 
a  proceeding  against  him  a  judgment  could  be  rendered  against  the  United  States  without  its 
appearance.    Case  v,  Terrell,  11  Wall.,  202.    See  Receivers. 

III.    Stock  and  Stockholders. 

Summary  —  Bank  has  no  lien  on  its  stock,  §  54.—  Decision  of  comptroller  conclusive  on  stock- 
holders, %^  55,58. — Stockholder  cannot  deny  existence  of  bank,  g  56. — Party  holding  stock 
is  liable,  §  57. — Eefusal  of  cashier  to  transfer  stock,  §  59. — Individual  liability  of  stock- 
holders,  §  60.—  Transfer  of  stock,  gg  61,  65-70.—  Colorable  transfer,  §  Q2.— Set-off  against 
bank,  §  68. —  Bank  cannot  purchase  its  stock,  §  64. 

§  54.  The  powers  of  the  bank  are  to  be  measured  by  the  act.  A  by-law  giving  the  bank  a 
lien  upon  the  stock  of  its  debtor  stockholder  is  invalid.     BuUard  v.  Bank,  §g  71-74. 

§  55.  The  amount  to  be  paid  by  the  stockholders  upon  their  individual  liability  rests  in  the 
judgment  and  discretion  of  the  comptroller,  and  when  sued  thereupon  they  cannot  controvert 
his  determination  in  that  regard.     Casey  v.  Oalli,  ^^  75-81. 

§  56.  When  suit  is  brought  to  enforce  such  liability,  the  stockholder  cannot  deny  the  exist- 
ence or  legal  validity  of  the  bank.     Ibid, 

§  57.  One  who  appears  upon  the  books  of  the  bank  as  the  owner  of  stock  is  liable  as  a  stock- 
holder for  the  benefit  of  creditors.  This  is  the  rule,  although  the  stock  is  really  held  as 
collateral  security  only.  A  transfer  for  the  mere  purpose  of  evading  this  liability  is  fraudu- 
lent and  void.     National  Bank  v.  Case,  §^  83-85. 

§  58.  The  orders  of  the  comptroller  to  the  receiver  as  to  the  liability  of  the  stockholders  are 
conclusive  upon  the  latter.    Ibid, 

219 


S  59-71.  BANKS,  NATIONAL. 

§  59.  Where  suit  was  brought  against  the  bank  in  the  hands  of  a  receiver  for  damages  aris- 
ing from  the  refusal  of  the  cashier  to  transfer  stock  upon  the  books  of  the  bank,  it  was  held 
that  the  refusal  of  the  cas}iier  was  the  refusal  of  the  bank,  and  a  judgment  that  the  receiver 
pay  the  amoimt  recovereii,  or  certify  it  to  the  comptroller,  was  correct.  Case  v.  Bank, 
§§  88-89. 

§  60.  Construction  of  the  acts  of  1863  and  1864  relative  to  the  liability  of  stockholders  in 
cases  of  insolvency.  They  are  not  guarantors  ''one  for  another."  The  manner  in  which  the 
separate  liability  of  each  stockholder  is  ^ed.    United  States  v.  Knox,  §§  90-93. 

§61.  The  banking  act  as  to  the  transfer  of  shares  of  stock  discussed.  The  title  to  shares  of 
stock  passes  when  the  seller  delivers  the  certificate  to  the  buyer  with  authority  to  have  it 
transferred  on  the  books  of  the  bank.  The  validity  of  the  sale  must  be  determined  by  the 
relations  the  parties  openly  bear  to  each  other  at  the  time  the  contract  is  made.  Johnson  v. 
Laflin,  §§  94-98. 

§  62.  A  stockholder  who,  to  escape  liability,  transfers  his  stock  to  an  irresponsible  person, 
still  remains  subject  to  assessment.    Davis  v.  Stevens,  §  99. 

§  63.  A  stockholder  of  an  insolvent  bank  cannot  set  off  against  an  assessment  made  against 
him  as  a  stockholder,  any  claims  he  may  have  as  a  creditor  of  the  bank.  Hobart  v.  Oould, 
§100. 

§  64.  National  banks  cannot  purchase  their  own  stock.    Johnson  t?.  Laflin,  §§  101-114. 

§  65.  The  shareholder  may  make  &  bona  fide  sale  of  his  stock  to  any  one  capable  of  taking 
the  same.  The  mode  of  transfer  is  governed  by  the  by-laws  of  the  bank.  The  purchaser  may 
compel  the  bank  to  make  the  transfer  on  its  books.  Except  for  good  cause  the  bank  cannot 
refuse  to  make  the  transfer.    Ibid, 

§  66.  As  between  the  parties  the  transfer  is  complete  without  action  on  the  part  of  the  bank. 
Ibid 

§  67.  Either  seller  or  buyer  may  demand  the  transfer  by  the  bank.    Ibid, 

§5  68.  Neither  buyer  nor  seller,  without  notice,  is  liable  for  acts  tdtra  vires.    Ibid, 

§  69.  The  liability  of  the  seller  ends  when  he  has  completed  the  assignment  of  the  stock. 
Ibid 

g  70.  This  unrestricted  right  of  transfer  is  limited  to  solvent  banks,  and  cannot  be  used  for 
fraudulent  purposes.    Ibid 

[Notes.—  See  §§  115-188.] 

BULLARD  V.  BANK. 
(18  Wallace,  58^-598.    1873.) 

Certificate  of  Division  from  the  Circuit  Court  for  Massachusetts. 

Statement  of  Facts. —  The  National  Eagle  Bank  was  duly  organized  in  Boston 
in  1865.  Clapp  became  a  stockholder  in  1871  by  purchasing  one  hundred  and 
fifty  shares,  and  in  a  short  time  contracted  debts  tp  the  bank  to  a  considerable 
amount.  On  the  19th  January^,  1872,  he  was  decreed  a  bankrupt,  and  BuUard, 
his  assignee,  claimed  the  bank  stock  as  part  of  tlie  assets  to  which  he  was  en- 
titled, and  demanded  a  transfer  from  the  bank.  It  was  refused  on  the  ground 
that  the  bank  held  a  lien  upon  Clapp's  stock  to  secure  the  debt  which  he  owed 
the  bank.  Suit  was  brought  by  Bullard,  and  the  court  was  divided  in  opinion, 
on  three  questions,  to  wit :  (1)  Whether  a  national  bank  can  acquire  a  lien  on 
the  shares  of  its  stockholders  by  its  articles  or  by-laws.  (2)  Whether,  if  so,  a 
lien  attached  to  the  shares  before  there  was  an  existing  debt  due  and  unpaid? 
(3)  Whether  the  National  Eagle  Bank  could  hold  Clapp's  stock  by  way  of 
security  for  his  notes? 

§  7 1.  The  powers  of  national  banks. 

Opinion  by  Mr.  Justice  Strong. 

The  extent  of  the  powers  of  national  banking  associations  is  to  be  measured 
by  the  act  of  congress  under  which  such  associations  are  organized.  The  fifth 
section  of  that  act  enacts  that  the  articles  of  association  "  shall  specify  in  gen- 
eral terms  the  object  for  which  the  association  is  formed,  and  may  contain  any 
other  provisions,  not  inconsistent  with  the  provisions  of  this  act,  which  the  as- 
sociation may  see  fit  to  adopt  for  the  regulation  of  the  business  of  the  associa- 
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tioTi  and  the  ponduct  of  its  affairs."  And  the  eighth  section  of  the  same  act 
empowers  the  board  of  directors  "  to  define  and  regulate  by  by-laws,  not  incon- 
sistent with  the  provisions  of  this  act,  the  manner  in  which  its  stock  shall  be 
transferred."  There  are  other  powers  conferred  by  the  act,  but  unless  these 
confer  authority  to  make  and  enforce  a  by-law  giving  a  lien  on  the  stock  of 
debtors  to  a  banking  association,  very  plainly  it  has  not  been  given. 

§  72.   Under  the  act  of  1863^  section  36 ^  a  national  hank  had  alien  to  secure 
<iehts  due  to  it  on  the  stock  of  any  debtor  shareholder. 

What,  then,  were  the  intentions  of  congress  respecting  the  powers  and  rights 
of  banking  associations?  The  act  of  1864  was  enacted  as  a  substitute  for  a 
prior  act,  enacted  February  25,  1863,  and  in  many  particulars  the  provisions  of 
the  two  acts  are  the  same.  But  the  earlier  statute,  in  its  thirty-sixth  section, 
declared  that  no  shareholder  in  any  association  under  the  act  should  have  power 
to  transfer  or  sell  any  share  held  in  his  own  right  so  long  as  he  should  be  liable, 
either  as  principal  debtor,  surety,  or  otherwise,  to  the  association  for  any  debt 
which  had  become  due  and  remained  unpaid. 

§  73.  By  the  act  of  186 J^.  section  36  of  the  act  of  1863  was  expressly  repealed. 
This  section  was  left  out  of  the  substituted  act  of  1864,  and  it  was  expressly 
repealed.  Its  repeal  was  a  manifestation  of  a  purpose  to  withhold  f  roni  banking 
associations  a  lien  upon  the  stock  of  their  debtors.  Such  was  the  opinion  of 
this  court  in  Bank  v.  Lanier,  11  Wall.,  369  (§§  164-169,  infra).  In  that  case  it 
appeared  that  a  bank  had  been  organized  under  the  act  of  1863,  and  that  it  had 
adopted  a  by-law,  which  had  not  been  repealed,  that  the  stock  of  the  bank 
should  be  assignable  only  on  its  books,  subject  to  the  provisions  and  restrictions 
of  the  act  of  congress,  among  which  provisions  and  restrictions  was  the  one 
contained  in  the  thirty-sixth  section,  that  no  shareholder  should  have  power  to 
sell  or  transfer  any  share  so  long  as  he  should  be  liable  to  the  bank  for  any  debt 
due  and  unpaid.  And  when  the  bank  was  sued  for  refusing  to  permit  a  trans- 
fer of  stock,  it  set  up,  in  defense,  that  the  stockholder  was  indebted  to  it,  and 
that  under  the  by-law  he  had  no  right  to  make  the  transfer.  But  this  court 
said,  "  congress  evidently  intended,  by  leaving  out  of  the  act  of  1864  the  thirty- 
sixth  section  of  the  act  of  1863,  to  relieve  the  holders  of  bank  shares  from  the 
restrictions  imposed  by  that  section.  .  The  policy  on  the  subject  was  changed, 
and  the  directors  of  banking  associations  were,  in  effect,  notified  that  thereafter 
they  must  deal  with  their  shareholders  as  they  dealt  with  other  people.  As 
the  restrictions  fell  so  did  that  part  of  the  by-law  relating  to  the  subject  fall 
with  them."  But  this  could  have  been  only  because  the  restriction  was  re- 
garded as  inconsistent  with  the  policy  and  spirit  of  the  act  of  1864.  It  cannot 
truly  be  said  that  the  by-law  was  founded  upon  the  thirty-sixth  section,  though 
it  doubtless  referred  to  that  section.  It  was  not  in  that  the  power  to  make 
by-laws  was  given.  *  The  eleventh  section  was  the  one  which  authorized  associa- 
tions to  make  by-laws,  not  inconsistent  with  the  provisions  of  the  act,  for  the 
management  of  their  property,  the  regulation  of  their  affairs,  and  for  the 
transfer  of  their  stock;  and  that  was  substantially  re-enacted  in  the  act  of 
1864.  Moreover,  the  sixty-second  section  of  the  latter  act,  while  repealing  the 
act  of  1863,  enacted  that  the  repeal  should  not  affect  any  appointments  made, 
acts  done  or  proceedings  had,  or  the  organization,  acts  or  proceedings  of  any 
association  organized  or  in  the  process  of  organization  under  the  act  aforesaid, 
and  gave  to  such  associations  all  the  rights  and  privileges  granted  by  the  act,  ^ 
and  subjected  them  to  all  the  duties,  liabilities  and  restrictions  imposed  by  it. 
It  is^  therefore,  manifest  that  it  was  not  the  repeal  of  the  thirty-sixth  section 
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which  caused  the  by-law  to  fall.  It  fell  because  it  was  considered  a  regulation 
inconsistent  with  the  new  currency  act,  the  policy  of  which  vma  to  permit  no 
liens  in  favor  of  a  bank  upon  the  stock  of  its  debtors.  It  is  impossible,  there- 
fore, to  see  why  the  decision  in  the  case  of  The  Bank  «.  Lanier  does  not  require 
that  the  certified  question  should  be  answered  in  the  negative. 

§74.  The  by-laws  of  a  national  bank  cannot  create  a  lien  for  its  debts  against 
its  shareholders  upon  their  stock  in  the  institution. 

An  attempt  was  made  in  the  argument  to  distinguish  that  case  from  the 
present  by  the. fact  that  the  articles  of  association  of  the  Eagle  Bank  contain 
the  provision  to  which  we  have  referred,  namely,  that  the  directors  should  have 
the  power  to  make  by-laws  which  may  prohibit  the  transfer  of  stock  owned  by 
any  stockholder  who  may  be  a  debtor  to  the  association,  without  the  consent 
of  the  board,  a  provision  which,  it  is  said,  the  associates  were  justified  in 
making  by  the  fifth  section  of  the  act  of  186^.  The  argument  is  that,  though 
the  act  of  congress  does  not  itself  create  a  lien  on  a  debtor^s  stock  (as  did  the 
act  of  1863),  it  does,  by  the  words  of  its  fifth  section,  authorize  the  creation  of 
such  a  lien  by  the  articles  of  association  and  by  by-laws  made  under  them. 
This  leads  to  the  inquiry  whether  the  fifth  section  does  authorize  any  provision 
in  the  articles  of  association  that  by-laws  may  b^  made  prohibiting  tiie  transfer 
of  stock  of  debtors  to  a  bank,  for  if  it  do^  not  the  foundation  of  the  argu- 
ment is  gone.  Certainly  there  is  no  express  grant  of  authority  to  make  such 
a  prohibition  contained  in  that  section.  There  is  no  specification  of  such  a 
power.  And  if  such  a  grant  could  be  implied  from  the  wor^  used  by  congress, 
the  implication  would  be  in  direct  opposition  to  the  policy  indioated  by  the  re- 
peal of  the  thirty-sixth  section  of  the  act  of  1863,  and  the  failure  to  re-enact 
it,  as  well  as  by  the  provisions  of  the  thirty-fifth  section,  which  prohibit  loans 
and  discounts  by  any  bank  on  the  security  of  the  shares  of  its  owift  capital 
stock,  and  prohibit,  also,  every  bank  from  purchasing  or  holding  any  sncbi 
shares,  unless  such  security  or  purchase  shall  be  necessary  to  prevent  loss  upon 
a  debt  previously  contracted  in  good  faith.  Surely  an  implication  is  inadmissi- 
ble which  contradicts  either  the  letter  or  the  spirit  of  the  act.  Surely  when 
the  statute  has  prohibited  all  express  agi'eements  for  a  lien  in  favor  of  a  bank 
upon  the  stock  of  its  debtors,  there  can  be  no  implication  of  a  right  to  create 
such  a  lien  from  anything  contained  in  the  fifth  section.  But  were  there  no 
such  policy  manifest  in  the  act,  the  words  of  the  fifth  section  would  not  bear 
the  meaning  attributed  to  them.  The  articles  of  association  required  by  that 
section  to  be  entered  into  must  specify  in  general  terms  the  object  for  which 
the  association  is  formed,  and  may  contain  any  other  provisions,  not  inconsist- 
ent with  the  provisions  of  the  act^  which  the  association  may  see  fit  to  adopt 
for  the  regulation  of  its  business  and  the  conduct  of  its  affairs.  To  us  it  seems 
that  a  by-law  giving  to  the  bank  a  lien  upon  its  stock,  as  against  indebted 
stockholders,  ought  not  to  be  considered  as  a  regulation  of  the  business  of  the 
bank  or  a  regulation  for  the  conduct  of  its  aflfairs.  That  congress  did  not  un- 
derstand the  section  as  extending  to  the  subject  of  stock  transfers  is  very  evi- 
dent, in  view  of  the  fact  that  in  another  part  of  the  statute  express  provision 
was  made  for  such  transfers.  The  eighth  section  empowers  the  board  of  direct- 
ors of  every  banking  association  to  define  and  regulate  by  by-laws,  not  incon- 
sistent with  the  provisions  of  the  act,  the  manner  in  which  its  stock  shall  te> 
transferred.  This  would  be  superfluous  if  the  power  had  been  previously  given 
in  the  fifth  section.  That  congress  considered  it  necessary  to  make  such  an 
enactment  is  convincing  evidence  that  they  thought  it  had  not  elsewhere  been 
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made.  Whatever  power,  therefore,  the  directors  of  a  bank  possess  to  reguiate 
transfers  of  its  stock,  they  derive,  not  from  the  fifth  section  of  the  act,  and  not 
from  the  articles  of  association,  but  from  the  eighth  and  twelfth  sections  by 
express  and  direct  grant.  It  cannot,  therefore,  be  maintained  that  the  present 
case  is  not  governed  by  the  decision  made  in  Bank  v,  Lanier,  because  the  arti- 
cles of  association  for  the  Eagle  Bank  authorized  the  directors  to  make  a  by-law 
restricting  the  transfer  of  stock.  In  that  case  there  was  a  by-law  prohibiting 
the  transfer  as  in  this.  Independent  of  the  thirty-sixth  section  of  the  act  of 
1863,  there  was  as  much  authority  to  make  and  enforce  such  a  by-law  as  is 
given  by  the  act  of  1864.  The  eleventh  and  twelfth  sections  of  the  act  of  1863 
enacted  that  associations  formed  under  it  might  make  by-laws,  not  inconsistent 
with  the  laws  of  the  United  States  or  the  provisions  of  the  act,  for  the  transfer 
of  their  stock,  and  that  the  stock  should  be  transferable  on  the  books  of  the 
association  "in  such  manner  as  might  be  prescribed  in  the  by-laws  or  articles 
of  association."  These  powers  given  to  the  associates  under  that  act  are  quite 
as  large  as  those  given  by  the  act  of  1864.  Yet  this  court  held  that  after  the 
passage  of  the  latter  act  a  by-law  giving  a  lien  upon  a  debtor's  stock  was  incon- 
sistent with  its  provisions  and  invalid.  Of  course  if  the  act  destroyed  an  exist- 
ing by-law,  it  must  prevent  the  adoption  of  a  new  one  to  the  same  eflFect. 

We  hold,  therefore,  on  the  authority  of  Bank  v.  Lanier,  that  the  first  ques- 
tion certified  must  be  answered  in  the  negative,  and  consequently  the  same 
answer  must  be  given  to  the  other  two  questions. 

AnMoered  in  the  negative. 

Dissenting  opinion  by  Mr.  Justice  Clifford. 

I  dissent  from  the  judgment  and  opinion  of  the  court  in  this  case  for  the  rea- 
sons assigned  in  the  opinion  delivered  by  me  in  the  case  of  Knight  et  al.  v. 
Bank,  decided  in  the  circuit  court,  Ehode  Island  district,  June  term,  1871  (3 
Cliff.,  429.  See  §  131,  tnfra\  which  I  still  believe  to  be  correct,  and  conse- 
quently refer  to  that  case  as  a  full  expression  of  the  reasons  of  my  dissent  in 
the  present  case. 

CASEY  V,  GALLI. 

(4  Otto,  678-681.     1876.) 

Opinion  by  Mr.  Justice  Swayne. 

Statement  op  Facts. —  The  declaration  avers  as  follows:  On  and  before  the 
3d  day  of  June,  1864,  the  Eank  of  New  Orleans  was  a  banking  corporation  or- . 
gauized  under  the  laws  of  the  state  of  Louisiana,  and  as  such  carried  on  the 
business  of  banking  until  about  the  1st  daj'^  of  July,  1871,  when  the  bank,  by 
due  proceedings  under  the  act  of  congress,  entitled  ^'An  act  to  provide  a 
national  currency,  secured  by  a  pledge  of  United  States  bonds,  and  to  provide 
for  the  circulation  and  redemption  thereof,"  approved  June  3,  1864,  became  a 
national  banking  association  under  said  act  of  congress,  and  as  such  took  the 
name  and  style  of  the  "  New  Orleans  National  Banking  Association,-'  and  car- 
ried on  the  business  of  banking  until  the  4th  day  of  October,  1873,  when  it 
failed  and  suspended  payment. 

Thereupon  the  comptroller  of  the  currency,  after  due  proceedings  had,  ap- 
pointed a  receiver  for  the  association,  and  it  was  put  in  liquidation  under  the 
act  of  congress  before  mentioned  and  the  acts  amending  it,  and  the  plaintiff  is 
such  receiver,  being  lawfully  appointed  under  the  said  act.  By  the  conversion 
of  the  Bank  of  New  Orleans  jnto  such  banking  association,  every  holder  of  the 
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shares  of  the  capital  stock  uf  said  Ba'nk  of  If ew  Orleans  became  a  shareholder 
of  the  capital  stock  of  said  New  Orleans  Banking  Association  to  the  amount  of 
his  shares,  and  as  such  subject  to  the  liabilities  imposed  by  said  act  of  congress 
on  such  shareholders.  There  is  owing  by  the  association  to  its  creditors  large 
sums  of  money.  Its  assets  are  insufficient  to  pay  its  debts.  It  has  become  nec- 
essary, in  order  to  pay  the  debts,  to  enforce  the  liability  of  the  shareholders. 
The  comptroller  has  decided  that  this  shall  be  done.  On  the  7th  day  of  June, 
1875,  by  his  order  in  writing,  he  required  the  plaintiff,  as  such  receiver,  to  en- 
force such  liability  against  each  stockholder  to  the  amount  of  the  par  value  of 
his  stock  held  at  the  time  of  the  failure  of  the  association.  The  capital  stock 
of  the  association  was  $600,000,  divided  into  twenty  thousand  shares  of  the  par 
value  of  $30  each. 

The  defendant  is  an  alien,  a  subject  of  the  kingdom  of  Italy,  and  vice-con- 
sul, etc.  At  the  date  of  the  failure  of  the  association  he  was  the  owner  of 
fifty  shares  of  the  capital  stock  of  the  par  value  of  $30  for  each  share.  By 
reason  thereof  he  is  liable  to  pay  the  sum  of  $1,500.  He  has  been  specially 
requested  to  pay  that  sum,  and  has  refused  to  do  so.  The  plaintiff  is,  there- 
fore, entitled  by  force  of  the  statute  to  recover  the  said  sum  of  $1,500,  with  in- 
terest at  the  rate  of  five  per  cent,  per  annum. 

It  was  agreed  by  the  parties  that  demurrers,  pleas,  replications  and  other 
pleadings  might  be  filed  without  reference  to  the  order  in  which  they  were  prop- 
erly pleadable.  The  defendant  demurred  to  the  declaration,  and  assigned  the 
following  causes:  1.  That  the  defendant  is  bound  to  contribute  ratably,  and 
that  the  proper  amount  can  be  ascertained  only  in  equity.  2.  That  the  defend- 
ant is  bound  to  contribute  ratably  to  pay  a  large  sum;  that  this  sum  is  not 
stated  in  the  declaration,  and  hence  what  would  be  ratable  and  proper  does  not 
appear.  3.  That  the  obligation  of  the  defendant  is  to  pay  into  the  hands  of  the 
comptroller  of  the  currency  a  ratable  portion  of  the  debts  of  the  association 
proved  before  him,  and  that  the  declaration  does  not  show  that  any  debts  had 
been  so  proved.  4.  That  the  declaration  demands  a  larger  sum  than  the  de- 
fendant is  required  by  the  statute  to  pay,  and  also  an  additional  sum  by  way  of 
interest. 

§  75.  The  order  of  ike  comptroller  of  the  currency  as  to  the  extent  of  the  lior 
hility  of  stockholders  is  conclusive. 

In  regard  to  the  first  three  of  these  objections,  it  is  sufficient  to  say  that  Ken- 
nedy V.  Gibson,  8  Wall.,  498  (§§  6-12,  supra\  is  conclusive  against  them.  It  is 
there  said  that  the  amount  to  be  paid  rests  in  the  judgment  and  discretion  of 
the  comptroller ;  that  his  determination  cannot  be  controverted  by  the  stock- 
holders in  suits  against  them ;  and  that,  when  the  order  is  to  collect  the  full 
amount  of  the  par  of  the  stock,  the  suit  must  be  at  law.  It  is  unnecessary  to 
reproduce  the  reasoning  of  the  court  in  support  of  these  propositions.  The 
sum  to  be  paid  being  liquidated,  and  due  and  payable  when  the  comptroller's 
order  was  made,  it  follows  that  the  amount  bears  interest  from  the  date  of  the 
order.  Otherwise  there  would  be  no  motive  to  pay  promptly,  and  no  equality 
between  those  who  should  pay  then  and  those  who  should  pay  at  the  end  of 
a  protracted  litigation. 

§  76.  Pleas  in  abatement 

The  defendant  filed  three  pleas  in  abatement:  1.  Nul  ticl  corpoi^ation, 
2.  That  there  was  not  then,  nor  when  the  plaintiff  was  appointed  such  sup- 
posed receiver  of  said  New  Orleans  Banking  Association,  nor  before  nor  since 
that  time,  any  such  corporation  in  existence,  because  the  Bank  of  New  Orleans 
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"had  no  power  by  its  charter,  nor  authority  otherwise  from  the  state  of  Louisiana, 
to  change  its  organization  to  that  of  a  national  banking  association  under  the 
laws  of  the  United  States;  wherefore  it  was  prayed  that  the  declaration  be 
quashed.  3.  That  there  was  not  then,  nor  when  the  plaintiff  was  appointed 
such  supposed  receiver  of  the  New  Orleans  Banking  Association,  nor  before  nor 
since  that  time,  any  such  corporation  in  existence,  because  the  owners  of  two- 
thirds  of  the  capital  stock  of  the  Bank  of  Kew  Orleans  did  not  authorize  the 
bank  to  be  converted  into  a  national  banking  association  under  the  laws  of  the 
United  States,  nor  to  accept  an  organization  certificate  as  such  banking  associ- 
ation; wherefore  it  was  prayed  that  the  declaration  be  quashed.  The  plaintiff 
filed  a  joint  demurrer  to  all  these  pleas.  At  the  argument  the  first  plea  was 
abandoned.  The  other  two  remain  to  be  considered.  The  pleas  were  properly 
framed  in  abatement,  and  not  in  bar.  Jones  v.  Bank  of  Tennessee,  8  B.  Mon. 
(Ky.),  122;  Woodson  v.  Bank  of  Qallipolis,  4  id.,  203. 

§  77,  AuthoTii/y  from  state  not  necessary  to  enable  a  state  hanh  to  hecome  a  na- 
tional bank. 

The  second  plea  is  clearly  bad.  N"o  authority  from  the  state  was  necessary 
to  enable  the  bank  so  to  change  its  organization.  The  option  to  do  that  was 
given  by  the  forty-fourth  section  of  the  banking  act  of  congress.  13  Stat.,  112. 
The  power  there  conferred  was  ample,  and  its  validity  cannot  be  doubted.  The 
act  is  silent  as  to  any  assent  or  permission  by  the  state.  It  was  as  competent 
for  congress  to  authorize  the  transmutation  as  to  create  such  institutions 
originally. 

§  78.  OornptroUer^s  certificate  conclusive  as  to  completeness  of  organization  of 
hank. 

The  third  plea  is  also  bad.  The  eighteenth  section  of  the  act  requires  the 
comptroller  to  make  a  careful  examination  in  all  cases  of  original  applications, 
and,  if  he  found  the  association  was  "  lawfully  entitled  to  commence  the  busi- 
ness of  banking,"  he  was  to  give  a  certificate  to  that  effect;  and  it  is  declared 
that  the  association  "shall  transact  no  business  except  such  as  is  incidental  to 
its  organization,  and  necessarily  preliminary,  until  authorized  by  the  comp- 
troller of  the  currency  to  commence  the  business  of  banking."  13  Stat.,  101. 
A  like  examination  and  certificate  are  required  by  the  forty-fourth  section, 
where  an  existing  bank  organizes  under  the  act.  That  section  provides  "  that 
when  the  comptroller  shall  give  to  such  association  a  certificate,  under  his  hand 
and  official  seal,  that  the  provisions  of  this  act  have  been  complied  with,  and 
that  it  is  authorized  to  commence  the  business  of  banking  under  it,  the  associa- 
tion shall  have  the  same  powers  and  privileges  and  shall  be  subject  to  the  same 
duties,  responsibilities  and  rules,  in  all  respects,  as  are  provided  in  this  act  for 
associations  organized  under  it."     13  Stat.,  113. 

§  70.  Rule  of  pleading;  comptroller'* s  certifi<iate  conclusive. 

The  declaration  avers  that  the  association  became  such  by  due  and  regular 
proceedings  under  the  act.  The  plea  denies  the  regularity  of  the  proceedings 
in  the  single  particular  that  the  owners  of  two-thirds  of  the  capital  stock  of  the 
bank  did  not  authorize  the  directors  of  said  bank  to  convert  it  into  a  national 
banking  association,  nor  to  accept  an  organization  certificate  as  such  banking 
association.  According  to  the  law  of  pleading,  what  is  not  denied  is  conceded. 
The  giving  of  the  comptroller's  certificate  is  covered  by  the  averment  in  the 
declaration,  is  not  denied  by  the  plea,  and  is,  therefore,  to  be  taken  as  admitted. 
The  plea  proposes  to  go  behind  the  certificate,  and  contradict  it.  This  cannot 
t)e  done.  The  comptroller  was  clothed  with  jurisdiction  to  decide  as  to  the 
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completeness  of  the  organization,  and  his  certificate  is  conclusive  upon  the  sub- 
ject tor  ail  the  purposes  of  this  litigation.  It  has  the  same  effect,  and  for  the 
same  reason,  as  his  determination  and  order  with  respect  to  the  amount  to  be 
collected  from  each  stockholder  in  the  event  of  the  failure  of  the  association. 
No  question  can  be  raised  in  this  collateral  way  as  to  either.  In  Thacher  v. 
West  River  National  Bank,  19  Mich.,  196,  it  was  held  that  whether  there  was 
any  defect  in  the  process  of  organization  was  a  question  for  the  comptroller  to 
decide,  and  that  "his  certificate  of  compliance  with  the  act  of  congress  removes 
any  objection  which  might  otherwise  have  been  made  to  the  evidence  upon, 
which  he  acted."     In  this  we  concur. 

§  80.  Stockholder  is  estopped  to  deny  the  existence  or  legal  validity  of  the  cor- 
jporation. 

There  is  another  ground  upon  which  both  pleas  must  be  held  bad.  Where  & 
shareholder  of  a  corporation  is  called  upon  to  respond  to  a  liability  as  such,  and 
where  a  party  has  contracted  with  a  corporation,  and  is  sued  upon  the  contract, 
neither  is  permitted  to  deny  the  existence  or  the  legal  validity  of  such  cor}K)ra- 
tion.  To  hold  otherwise  would  be  contrary  to  the  plainest  principles  of  reason 
ami  of  good  faith,  and  involve  a  mockery  of  justice.  Parties  must  take  the 
consequences  of  the  position  they  assume.  They  are  estopped  to  deny  the  real- 
ity of  the  state  of  things  which  they  have  made  appear  to  exist,  and  U|x>a 
which  others  have  been  led  to  rely.  Sound  ethics  require  that  the  apparent,  in 
its  effects  and  consequences,  should  be  as  if  it  were  real,  and  the  law  properly 
so  regards  it.  Eaton  v,  Aspinwall,  19  N.  Y.,  119;  S.  C,  6  Duer  (N.  Y.),  176; 
Cooper  V.  Shaver,  41  Barb.  (N.  Y.),  151 ;  Camp  v,  Byrne,  41  Mo.,  525;  Danbury 
&  N.  Railroad  Co.  v.  Wilson,  22  Conn.,  435;  Ellis  v.  Schmoeck  &  Thomas,  5 
Bing.,  521;  McFarJan  v.  Triton  Ins.  Co.,  4  Denio  (N.  Y),  392;  Rector  &  Co.  v. 
Lovett,  1  Hall  (N.  Y.),  191 ;  Topping  v.  Beckford,  4  Allen  (Mass.),  121;  Dooley 
u  Wolcott,  id.,  407;  Eppes  v.  Railroad  Company,  35  Ala.,  33;  Hamtramack  v. 
Bank  of  Evlwanlsville,  2  Mo.,  169;  Jones  v.  Cincinnati  Type  Foundr}%  14  Ind., 
89;  Worcester  Med.  Ins.  v,  Harding,  II  Cush.  (Mass.),  2S5;  Hughes  v.  Bank  of 
Somerset,  5  Litt.  (Ky.),  47;  Tar  River  Nav.  Co.  v.  Neai,  3  Hawks  (N.  C),  520. 

Demurrer*  sustained, 

FURTHER   HEARING  ON    ADDmONAL   PLEAS. 

Opinion  by  Mr.  Justice  Swayne. 

S.nce  the  opinion  of  the  court  was  delivered  in  this  case,  the  defendant  ob- 
tained leave  to  plead  further,  and  has  filed  three  pleas.  They  are:  Firsts 
Nil  dehet^  upon  which  the  plaintiff  has  taken  issue.  Second.  That  the  comp- 
troller of  the  currency  has  "  determined  and  decided  to  exact  from  the  defend- 
ant, and  from  a  number  of  stockholders  of  said  National  Banking  Association 
less  than  the  whole,  such  sums  of  money  as  would  sulfice  to  pay  all  the  debts 
and  liabilities  of  the  said  National  Banking  Association,  with  the  intent  and 
purpose  to  compel  this  defendant  and  others  of  said  shareholders  who  may  be 
solvent  to  contribute  the  entire  sum  necessary  to  pay  the  debts  and  liabilities 
of  the  said  National  Banking  Association,  without  any  contribution  from  those 
who  are  insolvent." 

§  81.   Order  of  comptroller  on  stockholder  to  pay  to  receiver^  conclicsive. 

It  is  a  sufficient  objection  to  this  plea  that  the  comptroller  has  ordered  that 
each  stockholder  shall  pay  to  the  receiver  the  par  of  his  stock.  This  order 
cannot  be  controverted  in  a  suit  against  the  stockholder.     It  is  conclusive  upon 
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him,  and  makes  it  his  duty  to  pay.  Kennedy  v.  Gibson,  8  Wall.,  498  (§§  6^12, 
»upra).  What  may  be  done  or  intended  with  respect  to  other  stockholders  is 
immaterial  in  his  case. 

The  plea  is,  also,  manifestly  bad  for  vagueness  and  uncertainty. 

Third.  That  the  comptroller  has  decided  to  pay  a  large  amount  of  claims 
against  the  bank  for  which  the  bank  is  not  responsible,  and  that,  aside  from 
these  claims,  tljere  are  means  enough  alreaily  in  bis  hands  to  meet  the  liabilities 
of  the  bank.  The  same  objection  lies  to  this  plea  as  to  the  preceding  one,  and 
the  same  authority  applies.  If  the  receiver  intends  to  violate,  or  shall  violate, 
his  duty  in  discharging  the  trust  confided  to  him,  the  remedy  must  be  sought 
in  another  proceeding.  It  cannot  avail  the  defendant  in  this  action:  Both 
demurrers  are  sustained. 

The  parties  have  filed  a  written  stipulation  submitting  the  issues  raised  upon 
the  first  plea  to  the  court  and  waiving  the  intervention  of  a  ]\ivy.  With  re- 
spect to  this  issue  we  find  the  proofs  m  the  record  amply  sufficient  to  sustain 
the  plaintiffs  case.  Judgment  must,  therefore,  be  rendered  against  the  defend- 
ant for  the  par  of  his  stock,  with  interest,  as  claimed  in  the  declaration,  and 
costs;  and  it  is  so  ordered. 

NATIONAL  BANK  v,  CASE. 
(9  Otto,  62a-63o.     1878.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Louisiana. 

Opinion  by  Mr.  Justice  Strong. 

Statement  OF  Facts. —  The  Crescent  City  National  Bank  of  New  Orleans 
was  organized  under  the  national  banking  law  in  1871.  On  the  13th  of  Feb- 
ruary, 1873,  its  London  correspondents  failed,  and  the  bank  lost  heavily  by  the 
failure, —  nearly  the  entire  amount  of  its  capital.  This  loss  was  almost  imme- 
diately known  in  the  community  where  the  institution  was  located,  and  neces- 
sarily affected  its  credit.  On  the  14th  of  March,  1873,  payment  of  checks 
drawn  upon  it  by  its  depositors  was  suspended,  and  on  the  17th  of  the  same 
month  its  circulating  notes  went  to  protest. 

In  reference  to  the  alleged  ownership  by  the  Germania  Bank  (one  of  the  ap- 
pellants) of  shares  in  the  Crescent  City  Bank,  tha  facts  appear  to  be  as  follows: 
On  the  14th  day  of  December,  1872,  it  loaned  to  Phelps,  McCullough  &  Co. 
$14,000  on  a  note  of  the  firm  dated  December  7,  1872,  payable  in  ninety  days, 
and  to  secure  the  payment  of  the  loan  the  borrowers  pledged  to  the  bank  one 
hundred  shares  of  the  stock  of  the  Creicent  City  Bank,  with  power,  on 
non-payment  of  the  note,  to  dispose  of  the  stock  for  cash,  at  public  or  pri- 
vate sale,  without  recourse  to  legal  proceedings,  and  to  this  end  to  make 
transfers  on  the  books  of  the  corporation  whose  stock  it  was.  At  the  same 
time  a  power  of  attorney  was  given  to  Mr.  Roi3hl,  empowering  him  to  transfer 
the  stock  to  the  Germania  Bank,  of  which  he  was  cashier.  The  note  fell  due 
on  the  10th  of  March,  1873,  and  was  not  paid,  and  on  that  day  a  transfer  of 
the  one  hundred  shares  to  the  Germania  Bank  was  made  on  the  transfer  books 
of  the  Crescent  City  Bank.  The  Germania  then  caused  seventy-six  of  the 
shares  to  be  transferred  to  William  A.  Waldo,  one  of  its  clerks,  and  on  the 
next  day  transferred  to  him  the  remainder.  It  has  ever  since  stood  in  his  name. 
Waldo  acquired  by  the  transfer  no  beneficial  interest  in  the  stock,  and  there 
was  an  understanding  between  him  and  the  officers  of  the  bank  that  he  should 
retransfer  it  at  their  request.     The  cashier  has  testified  in  answer  to  the  ques- 
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tion,  "  Was  not  the  transfer  made  (to  Waldo)  with  a  view  to  avoid  the  liability 
under  the  national  bank  act  in  case  of  suspension  of  the  Crescent  City  Bank?" 
that  it  was  not  exactly  in  that  way.  "  We  simply  transferred,"  says  he,  "  be- 
cause we  are  not  in  the  habit  of  holding  any  bank  stock.  We  did  not  want  to 
have  any  bank  stock  in  our  name.  That  was  the  object."  When  further  asked 
whether  he  was  well  aware  of  the  fact  that  the  stockholders  of  national  banks 
were  liable  to  contribute  to  the  payment  of  their  debts  in  casq.  of  insolvency, 
he  replied  in  the  affirmative.  When  asked  whether  he  did  not  have  that  in 
contemplation  at  the  time  of  this  transfer,  he  answered,  "  That  may  be  one  of 
the  reasons  why  we  did  not  want  to  own  any  stock."  And  when  further 
asked,  "  Was  not  that  one  of  the  principal  motives  of  this  transfer  to  Waldo?" 
his  reply  was,  "  Yes." 

From  this  testimony,  as  well  as  from  other  in  the  record,  it  is  evident  that 
Waldo  held  the  stock  as  a  cover  for  the  Germania  Bank;  that  notwithstanding 
the  transfer  to  him,  it  remained  subject  to  the  bank's  control,  and  that  the 
transfer  to  him  was  made  to  evade  the  liability  of  the  true  owners.  It  was  not 
a  sale.  The  bank  continued  after  it  was  made  a  pledgee  with  the  legal  title  in 
itself  or  in  its  representative,  and  Phelps,  McCullough  &  Co.  were  no  longer 
the  owners. 

§  82.  One  who  appears  as  stockJwlder  on  the  hooka  of  a  national  bank  is  liable 
as  such  to  ths  creditors  of  such  hank. 

Such  being  the  facts  of  th©  case,  there  can  be  no  serious  controversy  respect- 
ing the  principles  of  law  applicable  to  them.  It  is  thoroughly  established  that 
one  to  whom  stock  has  been  transferred  in  pledge  or  as  collateral  security  for 
money  loaned,  and  who  appears  on  the  books  of  the  corporation  as  the  owner 
of  the  stock,  is  liable  as  a  stockholder  for  the  benefit  of  creditors.  We  so  held 
in  Pullman  v.  Upton,  96  U.  S.,  328 ;  and  like  decisions  abound  in  the  English 
courts,  and  in  numerous  American  cases,  to  some  of  which  we  refer:  Adderly 
^.  Storm,  6  Hill  (N.  Y.),  624;  Kosevelt  v.  Brown,  11  N.  Y.,  148;  HolyokeBank 
V.  Burnham,  11  Cush.  (Mass.),  183;  Magruderi;.  Colston,  44  Md.,  349;  Crease  v. 
Babcock,  10  Mete.  (Mass.),  525;  Wheelock  v,  Kost,  77  III.,  296;  In  re  Empire 
City  Bank,  18  N.  Y.,  199;  Hale  v.  Walker,  31  la.,  344.  For  this  several  reasons 
are  given.  One  is,  that  he  is  estopped  from  denying  his  liability  by  voluntarily 
holding  himself  out  to  the  public  as  the  owner  of  the  stock,  and  his  denial  of 
ownership  is  inconsistent  with  the  representations  he  has  made;  another  is, 
that  by  taking  the  legal  title  he  has  released  the  former  owner;  and  a  third  is, 
that  after  having  taken  the  apparent  ownership  and  thus  become  entitled  to  re- 
ceive dividends,  vote  at  elections,  and  enjoy  all  the  privileges  of  ownership,  it 
would  be  inequitable  to  allow  him  to  refuse  the  responsibilities  of  a  stockholder. 
This  subject  is  .well  treated  in  Mr.  Thompson's  recently  published  work  on 
"  The  Liability  of  Stockholders,"  where  may  be  found  not  only  a  full  collection 
of  authorities,  but  a  careful  analysis  of  what  the  authorities  contain.  Yide 
ch.  13. 

§  83.  The  holder  of  hank  stock,  even  as  collateral  secihrity  for  a  loan^  hecomes 
suhject  to  the  liabilities  of  a  general  stockholder  to  creditors  of  the  bank.  A  color- 
able transfer  will  not  avert  this  liahility. 

When,  therefore,  the  stock  was  transferred  to  the  Germania  Bank,  though  it 
continued  to*  be  held  merely  as  a  collateral  security,  the  bank  became  subject  to 
the  liabilities  of  a  stockholder,  and  the  liability  accrued  the  instant  the  transfer 
was  made.  At  that  instant  the  liability  of  Phelps,  McCullough  &  Co.  ceased. 
We  have,  then,  only  to  inquire  whether  the  bank  succeeded  in  throwing  off 
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that  liability  by  its  transfer  to  its  clerk,  Waldo.  It  certainly  did  not  thereby 
divest  itself  of-  its  substantial  ownership.  It  is  not  every  transfer  that  releases 
a  stockholder  from  his  responsibility  as  such.  While  it  is  true  that  shareholders 
of  the  stock  of  a  corporation  generally  have  a  right  to  transfer  their  shares,  and 
thus  disconnect  themselves  from  the  corporation  and  from  any  responsibility  on 
account  of  it,  it  is  equally  true  that  there  are  some  limits  to  this  right.  A 
transfer  for  the  mere  purpose  of  avoiding  his  liability  to  the  company  or  its 
creditors  is  fraudulent  and  void,  and  he  remains  still  liable.  The  English  cases, 
it  is  admitted,  give  effect  to  such  transfers,  if  they  are  made  (as  it  is  called) 
"  out  and  out; "  that  is,  completely,  so  as  to  divest  the  transferrer  of  all  inter* 
est  in  the  stock.  But  even  in  them  it  is  held  that  if  the  transfer  is  merely 
colorable,  or,  as  sometimes  coarsely  denominated,  a  sham  —  if,  in  fact,  the  trans- 
feree is  a  mere  tool  or  nominee  of  the  transferrer,  so  that,  as  between  them- 
selves, there  has  been  no  real  transfer,  "  but  in  the  event  of  the  company 
becoming  prosperous  the  transferrer  would  become  interested  in  the  profits,  the 
transfer  will  be  held  for  naught,  and  the  transferrer  will  be  put  upon  the  list 
of  contributories."  Williams'  Case,  Law  Rep.,  9  Eq.,  225,  note,  where  the 
transfer  was,  as  in  the  present  case,  made  to  a  clerk  of  the  transferrer  without 
consideration ;  Payne's  Case,  id.,  223 ;  Kintrea's  CaseJ  Law  Rep.,  5  Ch.,  95.  See, 
also,  Lindley  on  Partnership  (2d  ed.),  p.  1352 ;  Chinnock's  Case,  1  Johns.  (Eng.) 
Oh.,  Y14;  Hyan's  Case,  1  De  G.,  F.  &  J.,  75;  Budd's  Cfase,  3  id.,  296.  The 
American  doctrine  is  even  more  stringent.  Mr.  Thompson  states  it  thus,  and 
he  is  supported  by  the  adjudicated  cases :  "  A  transfer  of  shares  in  a  failing 
corporation,  made  by  the  transferrer  with  the  purpose  of  escaping  his  liability 
as  a  shareholder,  to  a  person  who,  from  any  cause,  is  incapable  of  responding 
in  respect  to  such  liability,  is  void  as  to  the  creditors  of  the  company  ^.nd  as  to 
other  shareholders,  although  as  between  the  transferrer  and  the  tranferee  it 
was  out  and  out."  Nathan  v,  Whitlock,  9  Paige  (N.  Y.),  152;  McClaren  v. 
Franciscus,  43  Mo.,  452;  ^Miarcy  v,  Clark,  17  Mass.,  330;  Johnson  v.  Laflin,  by 
Dillon,  J.,  6  Cent.  L.  J.,  131.  The  case  in  hand  does  not  need  the  application 
of  so  rigorous  a  doctrine.  While  the  evidence  establishes  that  the  Crescent 
City  was  in  a  failing  condition  when  the  transfer  to  Waldo  was  made,  and 
leaves  no  reasonable  doubt  that  the  Germania  Bank  knew  it  and  made  the 
transfer  to  escape  responsibility,  it  establishes,  much  more.  The  transfer  was 
not  an  out  and  out  transfer.  The  stock  remained  the  property  of  the  transferrer. 
Waldo  was  bound  to  retransfer  it  when  requested,  and  all  the  privileges  and 
possible  benefits  of  ownership  continued  to  belong  to  the  bank.  No  case  holds 
that  such  a  transfer  relieves  the  transferrer  from  his  liability  as  a  stockholder. 
We  are,  therefore,  compelled  to  rule  that  the  decree  of  the  circuit  court  against 
the  Germania  Bank  was  correct.  Its  case,  no  doubt,  is  a  hard  one;  bat  it  is 
not  in  our  power  to  give  relief,  without  a  sacrifice  of  the  well-established  rules 
of  law  and  equity  both  in  t^?is  country  and  in  England. 

§84.-4  ncUional  hank  may  make  a  loan  on  the  security  of  the  stock  of  another 
national  hank. 

There  is  nothing  in  the  argument  on  behalf  of  the  appellant  that  the  bank 
was  not  authorized  to  make  a  loan  with  the  stock  of  another  bank  pledged  as 
collateral  security.  That  is  an  ordinary  mode  of  loaning,  and  there  is  noth- 
ing in  the  letter  or  spirit  of  the  national  banking  act  that  prohibits  it.  But  if 
there  were,  the  lender  could  not  set  up  its  own  violation  of  law  to  escape  the 
responsibility  resulting  from  its  illegal  action. 

In  support  of  the  other  appeals  which  were  taken  from  the  decree  of  the 
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court  below,  no  argument  has  been  submitted,  and  they  require  only  brief  re- 
marks. Alcus,  Scherck  &  Autey  in  their  first  answer  to. the  bill,  after  setting 
forth  several  matters  perfectly- immaterial,  admit  that  they  were  at  one  time 
the  owners  of  seventy  shares  of  the  stock  of  the  Crescent  City  National  Bank, 
but  aver  that  on  the  [blank]  day  of  [blank],  1873,  they  sold  them  all  to  one 
Julius  Fox,  a  white  person,  about  twenty-one  years  old,  and  a  clerk  by  occupa- 
tion ;  that  the  price  paid  to  them  by  Fox  for  the  stock  was  S5,  and  that  they 
never  offered  to  Fox  any  money  or  other  valuable  consideration  or  promise  to 
induce  him  to  accept  the  stock.  The  utter  worthlessness  of  this  as  a  defense 
sufficiently  appears  in  what  we  have  said  respecting  the  appeal  of  the  Ger- 
mania  Bank.  Subsequentl}*^  what  is  called  a  supplemental  and  amended  an- 
swer was  filed,  quite  inconsistent  with  the  one.  first  made.  It  admits  the 
ownership  of  the  stock  by  the  respondents  at  the  time  of  the  bank's  insolv- 
ency and  suspension,  and  merely  denies  any  unlawful  confederacy.  That  no 
defense  was  shown  by  this  supplemental  answer  we  need  spend  no  time  to 
prove. 

The  only  material  averment  in  the  answer  of  the  Crescent  Mutual  Insurance 
Company  was,  in  substance,  that  they  had  owned  shares  of  the  stock  of  the 
Crescent  City  Bank  befor'e  it  became  a  national  bank,  and  that  though  the 
state  bank  had  becom^e  a  national  bank  with  their  consent,  and  they  had  re- 
ceived dividends,  they  had  not  received  new  certificates.  The  stock  ledgers  of 
the  bank,  however,  show  that  one  hundred  and  thirty  shares  stood  in  their  name 
when  the  bank  failed,  and,  therefore,  taking  their  averment  to  be  true,  it  is  im- 
possible to  find  any  reason  why  they  are  not  subject  to  the  liabilities  of 
stockholders. 

The  appeal  of  Benjamin  J.  West  is  equally  without  merit.  It  was  admitted 
by  his  answer  and  proved  by  his  own  testimony  that  on  the  13th  of  March, 
J873,  the  day  before  the  bank  ceased  paying  its  depositors,  he  was  the  owner 
of  fifty-eight  shares  of  its  stock.  On  that  day  he  transferred  it  to  one  Vincent, 
whom  he  describes  as  a  white  man,  about  thirty-five  years  old,  a  salesman  by 
trade,  for  the  price jof  about  §10  a  share.  Nothing  more  than  the  testimony 
of  Mr.  West  himself  is  needed  to  show  that  this  is  what  is  called  in  the  English 
books  a  sham  sale,  made  to  conceal  his  liability.  Vincent  was  West's  clerk  at 
the  time,  and,  so  far  as  it  appears,  without  any  pecuniary  responsibility.  No 
certificate  of  thejstock  was  issued  to  him.  He  paid  nothing  at  the  time  of  the 
alleged  transfer,  and  never  has  paid  anything  since.  He  gave  no  note  or  other 
written  acknowledgment  of  indebtedness,  and  West  continued  to  pay  his  salary 
as  a  clerk  six  or  eight  months  after  the  transfer,  without  deducting  anything 
for  the  price  of  the  stock.  Indeed,  the  price  of  the  stock  was  never  charged 
against  Vincent  in  West's  books.  Add  to  this  the  fact,  plainly  visible  in  his 
testimony,  that  the  alleged  transfer  was  made  when  Mr.  West  had  become 
alarmed  about  the  condition  of  the  bank,  and  nothing  more  is  needed  to  show 
that  it  was  inoperative,  as  a'^iinst  ttie  creditors  of  the  bank,  according  to  the 
doctrine  of  the  cases  hereinbefore  cited. 

§  85«  The  orders  of  the  comptroller  are  conclusive. 

There  are  some  other  averments  in  the  answer  of  the  appellants  of  which  it 
is  hardly  necessary  to  say  anything.  Former  decisions  of  this  court  have  ruled 
that  the  determination  of  the  comptroller  of  the  currencv  and  his  order  to  the 
receiver  are  conclusive  of  the  extent  to  which  the  liability  of  stockholders  of 
insolvent  banks  may  be  enforced  in  suits  against  such  stockholders.   * 

Decree  affirmed. 
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CASE  V.  BANK. 
(10  Otto,  44^-456.     1879.) 

Error  to  TJ.  S.  Circuit  Court,  District  of  Louisiana. 

Statement  of  Facts. —  Lizardi  &  Co.  pledged  to  the  Citizens^  Bank  stock 
owned  by  them  in  the  Crescent  City  Bank,  to  secure  a  note,  with  power  to  sell 
and  transfer.  The  stock  was  sold,  but  the  Crescent  City  Bank  refused  to  per- 
mit a  transfer,  on  the  ground  of  indebtedness  to  it  by  Lizardi  &  Co.  The 
Orescent  City  Bank  failed,  and  Case  was  appointed  receiver.  This  suit  was 
against  the  receiver,  and  a  judgment  was  rendered  in  favor  of  the  Citizens' 
Bank  for  the  amount  of  the  verdict,  and  that  the  receiver  do  pay  the  same,  or 
certify  the  same  to  the  comptroller,  to  be  paid  in  due  course  of  administration; 
and  that  the  Citizens' Bank  receive  its  j)ro  rataot  dividends  with  those  already 
paid  to  (rther  creditors. 

Opinion  by  Mr.  Justice  Clifford. 

Associations  formed  under  the  act  to  provide  a  national  currency  are  re- 
<)uired  to  enter  into  articles  of  agreement,  specifying  the  object  of  the  associa- 
tion; «Tnd  the  articles  may  contain  other  regulations,  not  inconsistent  with  the 
act,  which  the  association  may  see  fit  to  adopt  for  the  conduct  of  their  business 
and  affairs.  Such  an  association  may  make  contracts,  sue  and  be  sued,  and 
complain  and  defend  in  any  court  of  law  or  equity  as  fully  as  natural  persons. 
They  may  also  elect  directors;  and  the  board  of  directors  may  appoint  a  presi- 
<lent,  vice-president,  cashier,  and  other  oflBcers,  and  define  their  duties.  13 
Stat.,  101 ;  Kev.  Stat.,  sec.  5136;  Knight  v.  Bank,  3  Cliff.,  429,  43L 

Sufficient  appears  to  show  that  the  plaintiff  bank  discounted  for  the  firm 
named  m  the  transcript  their  promissory  note,  in  the  sum  of  $20,000,  payable 
to  the  order  of  the  bank  in  thirty  days;  and  that  the  promisors,  to  insure  the 
payment  of  the  note,  pledged  to  the  holders  two  hundred  and  twenty  shares  of 
the  capital  stock  of  the  bank  of  which  the  defendant  is  the  receiver, —  part 
rstanding  in  the  name  of  the  debtor  firm,  and  part  in  the  name  of  their  senior 
partner.  Authority  was  given  to  the  pledgees,  at  the  time  the  stock  was 
pledged,  in  case  the  note  was  not  paid  at  maturity,  to  sell  the  shares  pledged 
at  public  or  private  sale,  the  pledgors  agreeing  to  sign  all  required  transfers  of 
the  same  necessary  in  the  premises.  Pa3^ment  of  the  note,  when  it  fell  due, 
was  refused;  and  the  pledgees  of  the  stock,  having  found  purchasers  for  the 
same  at  the  rate  specified  in  the  declaration,  requested  the  bank  of  which  the 
defendant  is  the  receiver  for  permission  to  transfer  the  stock  to  the  purchasers 
of  the  same;  and  the  charge  is  that  the  bank  peremptorily  refused  the  request, 
on  the  ground  that  the  promisors  of  the  note  were  indebted  to  the  bank,  and 
that  their  stock  could  not  be  transferred  before  pa^'raent  of  their  indebtedness. 
Nothing  appears  to  show  when  the  indebtedness  of  the  pledgors  of  the  stock 
was  contracted  to  the  defendant  bank;  but  it  is  not  alleged  that  it  preceded  the 
pledge  of  the  stock,  nor  is  it  claimed  that  the  defendant  bank  had  any  lien  on 
the  stock  for  the  payment  of  the  alleged  indebtedness. 

Process  was  served,  and  the  deft-ndant  bank  appeared  and  filed  a  peremptory 
excepti<m  to  the  declaration :  1.  Because  the  supposed  cause  of  action  did  not 
accrue  within  one  year  next  before  the  commencement  of  the  suit.  2.  Because 
the  petition  or  declaration  does  not  disclose  any  cause  of  action  against  the  de- 
fendant. Hearing  was  had,  and  the  court  overruled  the  exception.  Proceed- 
ings now  unimportant  followed,  when  defendant  again  appeared  and  filed 
a,n  answer,  denying  ail  the  material  allegations  of  the  petition.     Issue  being 
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joined,  the  parties  went  to  trial,  and  the  verdict  and  judgment  were  in  favor  of 
the  plaintiflF;  and  the  defendant  excepted,  and  sued  out  the  present  writ  of 
error.  Since  the  cause  was  entered  here,  errors  have  been  assigned  to  the  ef- 
fect following:  1.  That  the  circuit  court  erred  in  holding  and  instructing  the 
jury  that  the  action  rose  ex  contractu^  and  that  it  was  not  prescribed  by  one 
year.  2.  That  the  circuit  court  erred  in  instructing  the  jury  that  the  defend- 
ant was  liable  for  the  refusal  of  the  cashier  to  permit  the  stock  to  be  trans- 
ferred. 3.  That  the  circuit  court  erred  in  refusing  the  two  prayers  for 
instruction  presented  by  the  defendant.  4.  That  the  circuit  court  erred  in  or- 
dering the  receiver  to  pay  the  amount  of  the  judgment  or  to  certify  the  same 
to  the  comptroller. 

By-laws  were  adopted  by  the  defendant  bank,  which  provide  that  the  stock 
of  the  bank  shall  be  assignable  only  on  the  books  of  tlie  bank,  subject  to  the 
provisions  and  restrictions  of  the  act  of  congress,  and  that  a  transfer- book  shall 
be  kept,  in  which  all  the  assignments  of  stock  shall  be  made.  Certificates  of 
stock  signed  by  the  president  and  cashier  may,  as  the  by-laws  provide,  be  issued 
to  stockholders ;  but  the  requirement  is,  that  the  certificate  shall  state  upon  the 
face  thereof  that  the  stock  is  transferable  only  upon  the  books  of  the  bank, — 
the  further  requirement  being  that,  when  stock  is  transferred,  the  existing  cer- 
tificates shall  be  canceled  and  returned,  and  that  new  ones  shall  be  issued. 

Provision  is  made  by  the  code  of  the  state  that  persons  are  responsible  for 
the  damage  they  occasion,  not  merely  by  their  acts  but  by  their  negligence^ 
their  imprudence,  and  their  want  of  skill,  which  is  not  different  in  its  applica- 
tion to  this  case  from  the  rule  which  prevails  at  common  law.  Eev.  Code  La.^ 
arts.  2315,  2316.  Whenever  an  agent  violates  hie  duties  or  obligation  to  his 
principal,  and  loss  ensues  to  the  principal,  he  is  responsible  therefor,  saya 
Judge  Story,  and  is  bound  to  niake  a  full  indemnity.  Story,  Ag.  (6th  ed.),  sec. 
217  a.  Actions  for  injurious  words,  whether  verbal  or  written,  and  those  for 
damages  caused  by  animals,  or  resulting  from  offenses,  or  quad  offenses,  are 
prescribed  by  one  year  in  the  jurisprudence  of  the  state.  Eev.  Code  La.,  sec. 
3536.  And  the  first  proposition  of  the  defendant  Ls  that  the  circuit  court  erred 
in  holding  that  the  action  in  this  case  was  not  barred  by  that  article  of  the 
code. 

§  86.  An  action  against  a  bank,  or  its  representative^  for  damages  caused  hy 
a  refusal  to  permit  a  transfer  of  stock  to  he  madCy  is  not  barred  by  the  lapse  of 
one  year  by  Louisiana  law. 

Causes  of  action  resulting  from  offenses  or  quasi  offenses  are  barred  by  the 
lapse  of  .one  year,  and  the  defendant  bank  contends  that  the  cause  of  actioa 
set  forth  in  the  petition  in  this  case  falls  within  the  one  or  the  other  of  those 
designations.  Argument  to  show  that  it  was  not  an  offense  is  certainly  un- 
necessary, as  the  proposition  if  made  would  be  wholly  without  merit,  from 
which  it  follows  that  the  theory  must  be  wholly  rejected,  unless  the  act  for 
which  the  damages  are  claimed  in  this  case  can  properly  be  regarded  as  a  quasi 
oflfense  within  the  meaning  of  that  provision.  Even  suppose  the  terms  of  the 
provision  apply  to  such  a  cause  of  action,  it  is  by  no  means  certain  that  the  ad- 
mission, if  made,  would  benefit  the  defendant,  as  the  supreme  court  of  the 
state  has  decided  that  prescription  in  respect  to  a  promissory  note  is  interrupted 
so  long  as  the  holder  is  in  possession  of  collaterals  pledged  by  the  maker  to 
secure  its  payment.  Blanc  v.  Hertzog,  23  La.  An.,  199.  Stocks  pledged  as 
security  for  a  loan,  the  same  court  holds,  constitute  a  standing  acknowledg- 
ment of  the  debt  which  interrupts  prescription  during  the  time  the  securities 
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pledged  remain  in  the  possession  of  the  creditor.  Police  Jury  v,  Duralde,  22 
id.,  107;  Citizens'  Bank  v.  Knapp,  id.,  117.  Suppose,  however,  the  claim  for 
damages  resulting  from  the  refusal  of  the  bank  to  transfer  the  stock  must  be 
considered  as  a  cause  of  action  wholly  distinct  from  the  note  and  the  collat- 
erals, then  it  becomes  necessary  to  examine  the  objections  taken  by  the  plaint- 
iff bank  to  the  validity  of  the  defense  of  prescription.*  Coming  to  that 
defense,  the  plaintiff  bank  contends  that  the  cause  of  action  does  not  fall  within 
the  rule  of  prescription  by  the  lapse  of  a  year,  because  the  act  which  gives  rise 
to  the  claim  was  neither  an  offense  nor  a  quc^i  offense  within  the  meaning  of 
that  article  of  the  Revised  Code,  Precisely  the  same  question  was  presented 
to  the  supreme  court  of  the  state  and  was  decided  by  that  court  adversely  to 
the  views  of  the  defendant.  Campbell  v.  Miltenberger,  26  id.,  72.  Compensa- 
tion was  claimed  by  the  plaintiff  in  that  case  for  damages  occasioned  by  the 
defective  and  improper  construction  of  a  fence  around  his  dwelling  and  prem- 
ises by  the  defendant.  The  prescription  of  one  year  was  pleaded,  setting  up 
the  same  article  of  the  code,  but  the  court  decided  that  the  rule  of  prescription 
of  one  year  only  applied  to  cases  arising  from  damages  caused  by  the  commis- 
sion of  an  offense  or  qu(isi  offense,  and  overruled  the  defense  as  inapplicable  to 
the  case.  Actions  arising  under  the  article  referred  to  survive,  in  case  of  the 
death  of  the  injured  party,  for  the  space  of  one  year,  in  favor  of  the  minor 
children  and  widow  of  the  deceased.  Bev.  Code,  art.  2315.  Personal  actions 
are  not  in  general  prescribed  in  that  state  short  of  ten  years,  even  when  the 
creditor  is  present,  nor  short  of  twenty  years  if  he  be  absent.  Id.,  art.  3544. 
Many  decisions  have  been  made  in  the  state  upon  the  subject,  but  a  few  of 
each  of  the  classes  in  question  will  be  sufficient  to  show  that  the  act  which 
gave  rise  to  the  cause  of  action  in  this  case  cannot  be  regarded  either  as  an 
offense  or  quasi  offense  within  the  rules  of  decision  adopted  in  that  state. 
Wilful  trespass  in  cutting  wood  upon  another  man's  land,  and  refusing  to  ac- 
count  for  the  same  when  accused  of  the  act,  was  held  to  be  prescribed  by  that 
provision.  Whitehead  v,  Dugan,  25  La.  An.,  409.  Where  damages  were^ 
claimed  for  the  illegal  and  wrongful  seizure  of  the  defendant's  property  by 
virtue  of  an  execution  against  another  party,  whereby  much  x)f  the  property 
was  lost  or  destroyed,  it  was  held  that  the  claim  for  damages  fell  within  tha 
category  of  that  rule.  De  Lizarde  v.  New  Orleans  Canal  and  Banking  Co.,  25 
id.,  414.  Claims  for  injuries  occasioned  by  a  railroad  to  individuals,  or  for  the 
destruction  of  domestic  animals,  are  held  to  fall  within  the  same  category  as 
charges  of  quasi  offenses.  But  the  right  to  recover  of  a  banker  for  failure  to 
protest  a  note,  whereby  the  indorser  is  charged,  is  only  prescribed  by  ten  years. 
Eichelberger  v.  Pike,  22  id.,  142;  Kev.  Code,  3544. 

So  an  action  against  a  telegraph  company  for  loss  on  goods  by  a  mistake  in, 
the  message  may  be  maintained  unless  prescribed  by  ten  years.  La  Grange  v. 
Southwestern  Telegraph  Co.,  25  La.  An.,  383. 

Cases  in  great  number  of  a  like  character  might  be  cited,  but  it  must  suffice 
to  refer  to  one  other,  which  seems  to  be  decisive  of  the  point.  Percy  v.  White, 
7  Rob.  (La.),  513.  It  was  an  action  by  the  stockholders  against  the  directors 
to  recover  damages  for  losses  sustained  through  their  negligence,  fraud  and 
mismanagement,  and  the  court  held  that  it  was  not  prescribed  short  of  tea 
years  from  the  acts  which  were  the  subject  of  complaint.  Such  a  case  every 
one  must  admit  is  much  stronger  than  the  case  at  bar,  as  the  directors  were 
directly  charged  as  wrong-doers,  and  as  guilty  of  negligence,  fraud  and  mis- 
management in  the  performance  of  their  official  duties.     Opposed  to  that  the 
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defendant  refers  to  the  case  of  Taylor  v.  Grahara,  as  being  inconsistent  with 
the  prior  Ciise,  but  the  court  is  not  inclined  to  adopt  that  view,  as  the  notary  is 
«,  public  officer,  and  the  charge  against  him  was  that  of  gross  negligence  in  the' 
performance  of  his  official  duty.  Taylor  &  Raddin  v.  Graham,  15  La.  An., 
418.  Promptitude  and  fidelity  are  expected  of  notaries  in  giving  notice  of 
I)rotest  in  all  jurisdictions  where  that  duty  is  required  of  those  officers,  and  it 
cannot  be  doubted  that  the  court  regarded  the  charge  as  imputing  a  quasi 
offense.  In  the  case  at  bar  the  demand  of  transfer  was  made  by  the  plaintiff 
bank  in  behalf  of  the  purchaser  of  the  stock,  and  the  cashier  ans\Vered  that  by 
order  of  the  directors  he  could  not  allow  the  transfer,  as  the  holder  of  the  cer- 
tificates was  indebted  to  the  bank.  Instructions  from  the  directors  were  oblig- 
atory upon  the  cashier,  who  in  point  of  fact  assumed  no  responsibility.  He 
acted  by  order  of  the  directors,  who  for  that  purpose  constituted  the  bank,  it 
appearing  that  he  merely  obeyed  their  instructions  not  to  transfer  any  stock 
whose  owner  had  discounted  notes  in  the  bank  unpaid. 

§  87.  The  refusal  of  tlie  cashier  of  a  hank  to  transfer  stock  is  the  refusal  of  the 
hank. 

Evidence  was  introduced  by  the  plaintiffs  tending  to  show  that  the  cashier 
of  the  defendant  bank  was  the  officer  intrusted  by  the  directors  with  the  trans- 
fer of  stock,  and  the}'^  also  gave  in  evidence  the  note  secured  by  the  pledge  of 
the  stock,  but  they  gave  no  other  evidence  to  show  that  the  note  was  due  and 
unpaid,  or  that  any  effort  had  been  made  to  collect  the  same  of  the  maker,  or 
that  the  maker  was  insolvent,  nor  was  any  evidence  introducefl  to  show  that 
anything  had  occurred  to  interrupt  or  suspend  prescription.  Both  parties 
having  closed,  the  defendant  bank  requested  the  court  to  instruct  the  jury  that 
the  delendant  is  not  liable  for  the  refusal  of  its  cashier  or  other  officer  to  trans- 
fer the  stock,  unless  he  acted  in  the  premises  under  the  authority  of  the  char- 
ter or  by-laws  of  the  bank,  or  pursuant  to  some  general  or  special  autliority 
derived  from  the  corporation  through  its  board  of  dm^ctors;  but  the  court  refused 
to  give  the  requested  instruction,  and  instructed  the  jury  that  if  they  found  that 
a  pei*son  representing  the  plaintiff,  having  in  his  possession  the  certificates 
of  the  stock,  sent  to  the  defendant  bank  during  the  ordinary  hours  of  business, 
and  found  there  the  cashier,  and  that  he  was  the  officer  customarily  intrusted  by 
the  directors  to  make  such  transfer  of  stock,  and  that  he,  the  person  having 
the  certificates,  demanded  the  transfer  of  the  cashier,  at  the  same  time  offering 
to  deliver  up  the  old  certificates,  and  that  the  cashier  refused  to  allow  the 
transfer,  upon  the  ground  that  the  owner  was  indebted  to  the  defendant  bank, 
that  such  a  refusal  was  a  refusal  of  the  bank.  Compare  the  instruction  given 
with  that  requested,  and  it  will  be  seen  that  the  introductory  part  of  the  re- 
<juest  is  fully  given  in  the  instruction  given  to  the  jury.  They  were  told  that 
if  they  found  that  a  person  representing  the  plaintiff,  having  the  certificates 
of  the  shares  in  his  possession,  went  to  defendant  bunk  and  there  found 
the  cashier,  and  that  he  was  the  officer  customarily  intrustad  by  the  directors 
to  make  the  transfers,  which  was  fully  equivalent  to  the  request,  though  stated 
in  the  affirmative  and  not  in  the  negative  form.  Unless  the  jury  found  all 
those  facts  to  be  true,  they  were  not  authorized  to  find  a  verdict  for  the  plaint- 
iff; and  inasmuch  as  the  verdict  returned  was  in  favor  of  the  plaintiff,  it  must 
be  assumed  by  the  appellate  court  that  the  entire  theory  of  fact  involved  in 
the  instruction  is  proved.  Suppose  that  is  so,  then  it  is  plain  that  the  whole 
instruction  is  correct,  as  it  is  not  controverted  that  the  demaud  was  regularly 
luade,  nor  that  the  cashier  refused  to  allow  the  transfer. 
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§  88,   Third  parties  have  a  right  to  presume  that  a  cashier  has  all  the  powers 
-generally  attached  to  that  office. 

Cashiers  of  a  bank  are  held  out  to  the  public  as  having  authority  to  act  ac- 
<;ording  to  the  general  usage,  practice  and  course  of  business  conducted  by  such 
institutions;  and  their  acts,  within  the  scope  of  such  usage,  practice  and  course 
of  business,  will  in  general  bind  the  bank  in  favor  of  third  persons  "  possessing 
no  other  knowledge."     Minor  v.  Mechanics'  Bank  of  Alexandria,  1  Pet.,  46. 
^Neither  the  public  at  large  nor  third  persons  usually  have  any  other  knowledge 
of  the  powers  of  a  cashier  than  what  is  derived  from  such  usage,  practice  and 
course  of  business;  and  it  would  be  the  height  of  injustice  to  hold  that  the 
bunk,  as  the  principal  to  the  cashier,  maj"  set  up  their  secret  and  private  in- 
structions to  the  officer,  limiting  his  authority  in  respect  to  a  particular  case, 
antl  thus  to  defeat  his  acts  and  transactions  as  such  agent,  when  the  party  deal- 
ing with  him  had  not  and  could  not  have  any  notice  of  the  secret  instructions. 
Story,  Ag.  (6th  ed.),  sec.  127.     Such  an  officer  is  virtute  officii  intrusted  with 
the  notes,  securities  and  other  funds  of  the  bank,  and  is  held  out  to  the  world 
by  the  bank  as  its  general  agent  for  the  transaction  of  its  affairs  within  the 
scope  of  authority  evidenced  by  such  usage,  practice  and  course  of  business. 
"Where  the  by-laws  of  a  bank  require  that  the  transfer  of  the  shares  of  the 
capital  stock  shall  be  entered  in  the  books  of  the  bank,  the  entry  is  usually 
made  by  the  cashier,  and  the  evidence  introduced  by  the  plaintiff  tended  to 
show  that  the  practice  of  the  defendant  bank  was  in  accordance  with  the  gen- 
eral  usage.     Evidence  to  that  effect  having  b^en  introduced,  it  was  certainly 
"    competent  for  the  court  to  submit  it  to  the  jury,  and  the  judge  might  have  in- 
structed them  that,  in  view  of  that  evidence,  they  would  be  warranted,  if  they 
believed  the  testimony,  in  finding  that  the  cashier  had  the  authority  to  make 
the  transfer.     Wild  v.  Bank,  3  Mass.,  505.     Official  acts  may  be  performed  by 
a  cashier  which  constitute  the  ordinary  and  customary  functions  of  such  aa 
officer,  and  persons  dealing  with  the  bank  are  warranted  in  believing  that  the 
cashier  is    duly  authorized    to  perform   any   customary  duty  falling   within 
the  scope  of  that  category,  and  may  to  that  extent  hold  the  bank  responsible, 
and  if  he  was  so  authorized,  however  the  fact  may  be,  save  only  in  cases  where 
his  want  of  authority  is  affirmatively  proved,  and  actual  knowledge  of  that 
fact  is  brought  home  to  the  third  party.     Conce.le  that,  and  it  follows  that  the 
cashier,  unless  the  charter  or  by-laws  of  the  bank  forbid  it,  may  properly  make 
or  superintend  the  transfer  of  shares  of  the  capital  stock,  and  that  a  person 
showmg  a  prima  facie  legal  right  to  claim  such  a  transfer  to  himself  may  de- 
mand it  from  that  officer  or  any  other  pnncipal  officer  left  in  general  charge 
xmd  superintendence  of  the  bank  during  the  regular  hours  appointed  by  the 
bank  for  the  transaction  of  banking  business.     Smith  v,  Northampton  Bunk,  4 
€ush.  (Mass.),  1,  11;  Morse  on  Banking  (3.1  ed.),  pp.  155,  177. 

Authorities  to  show  that  the  acts  of  a  cashier  or  other  officer  of  a  bank,  within 
the  scope  of  the  general  usage,  practice  and  course  of  business  of  bankmg  institu- 
tions, are  binding  on  the  corporation  in  favor  of  third  persons  transacting  business 
with  it  are  quite  numerous,  provided  it  appears  that  the  persons  dealing  with 
the  officer  did  not  know  at  the  time  that  he  was  transcending  his  authority. 
Lloyd  V.  West  Branch  Bank,  15  Pa.  St.,  172;  Bank  of  Vergennes  v.  Warren,  7 
Hill  (N.  Y.),  91;  Franklin  Bank  v.  Steward,  37  Me.,  519,  522.  It  may  be  fairly 
presumed,  says  Chancellor  Walworth,  that  the  principal  officer  or  clerk  in  at- 
tendance at  the  bank  during  the  usual  hours  of  business  is  authorized  to  permit 
the  transfer  of  shares  when  the  case  presented  is  one  proper  to  be  allowed, 
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Commercial  Bank  of  Buflfalo  v.  Kortright,  22  Wend.  (N.  T.),  348,  360.  Assump- 
sit in  the  form  of  a  special  action  on  the  case  will  lie  against  a  corporation  for 
improperly  refusing  to  make  a  transfer  of  shares  of  capital  stock,  in  the  name 
of  the  party  injured  by  the  refusal.  Kortright  v.  Commercial  Bank  of  Buf- 
falo,* 20  id.,  91;  Angell  &  Ames,  Corporations  (9th  ed.),  sec.  381.  Enough  has 
already  been  remarked  to  show  that  it  is  immaterial  whether  the  declaration 
or  petition  is  regarded  as  an  action  ex  contractu  or  ex  delicto,  as  it  is  clear  that 
it  is  not  barred  by  the  prescription  of  one  'year,  so  that  the  point  in  any  view 
cannot  avail  the  defendant  bank.  Pontchartrain  Railroad  Co.  v.  Heirne,  2  La. 
An.,  129;  Ware  v.  Barataria  Co.,  15  La.,  169;  Etting  v.  Commercial  Bank  of 
New  Orleans,  7  Rob.  (La.),  459. 

No  further  remarks  are  required  to  show  that  the  refusal  of  the  court  to 
grant  the  first  prayer  of  the  defendant  was  not  error  in  view  of  the  instruction 
given,  as  that  given  was  quite  as  favorable  to  the  defendant  as  the  law  would 
allow.  Nor  is  there  any  just  ground  of  complaint  on  the  part  of  the  defendant 
that  the  court  refused  to  give  the  third  request.  Instead  of  giving  thai,  the 
court  instructed  the  ]ury  that,  in  order  to  enable  the  plaintiff  to  recover,  they, 
the  jury,  must  be  satisfied  from  the  evidence  that  the  debt  of  the  owners 
of  the  stock  was  still  due  and  unpaid,  and  that  if  that  has  not  been  established 
the  jury  must  find  for  the  defendant.  Comment  upon  these  instructions  is 
needless,  as  it  is  clear  that  the  verdict  finds  that  the  note  is  still  unpaid.  Ex- 
ceptions not  assigned  for  error  will  be  passed  over  without  remark  as  not  neces- 
sarily re-examinable  in  this  court. 

Nothing  appears  in  the  case  to  show  that  the  defendant  bank  ever  adopted 
any  by-law  providing  for  a  lien  on  the  shares  of  a  stockholder  in  case  of  his 
indebtedness  to  the  bank,  nor  is  it  even  shown  in  this  case  that  the  debt,  if  any, 
of  the  owner  of  the  shares  ta  the  bank  was  contracted  before  the  stock  was 
pledged  to  the  plaintiff,  nor  is  there  anything  given  in  evidence  by  the  defendant 
to  show  that  it  was  inequitable  for  the  plaintiff  to  claim  the  benefit  of  the  col- 
laterals which  the  bank  held  to  secure  the  payment  of  the  note  they  discounted 
for  the  owners  of  the  stock. 

§  89.  The  Judgment  that  the  receiver  pay  or  certify  to  tJie  comptroller  is  correct. 

Beyond  all  doubt,  the  validity  of  their  debt  is  established  by  the  verdict  and 
judgment;  and,  if  so,  it  requires  neither  argument  nor  authorities  to  s&owthat 
the  order  given  by  the  circuit  court  to  provide  for  the  payment  of  the  amount 
recovered  was  proper  and  correct. 

Judgment  affirm^d^ 

\m  united  states  v.  KNOX. 

(12  Otto,  422-426.     1880.) 

Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

Opinion  by  Mr.  Justice  Swayne. 

Statement  of  Facts. — This  case  is  a  petition  for  a  writ  of  mandamus  di- 
rected to  the  comptroller  of  the  currency.  It  was  fully  heard  in  the  court 
below  upon  the  merits.  The  writ  was  refused,  and  judgment  for  costs  ren- 
dered against  the  relator,  the  Citizens'  National  Bank  of  Louisiana.  This 
writ  of  error  was  thereupon  sued  out,  and  the  case  is  thus  brought  before  us  for 
review. 

There  is  no  controversy^  as  to  the  facts.  The  only  question  presented  for 
our  consideration  is  a  question  of  law.  The  case  made  in  the  record,  so  far  as: 
it  is  necessary  to  be  stated  for  the  purposes  of  this  opinion,  is  as  follows:     Oa 
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the  7th  of  April,  1874,  the  Crescent  City  National  Bank  of  New  Orleans  was 
and  for  some  time  had  been  insolvent,  and  in  the  hands  of  a  receiver.     On  that 
day  the  comptroller  assessed  each  shareholder  seventy  per  cent,  upon  the  par 
value  of  each  share  of  his  stock,  and  ordered  the  receiver  to  collect  the  assess- 
ment.    This  the  receiver  proceeded  to  do  by  filing  a  bill  in  equity  in  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Louisiana,  against  all  the 
shareholders.     Thereafter  he  obtained  a  decree  against  all  the  defendants  sev- 
erally, who  were  within  the  jurisdiction  of  the  court,  for  the  amount  due  from 
each  one  according  to  the  assessment,  and  the  cause  was  thereupon  continued 
to  await  any  further  assessment  the  comptroller  might  deem  it  proper  to  make, 
and  it  is  still  pending.     The  capital  stock  of  the  bank  was  $500,000;  seventy 
per  cent.,  therefore,  was  $350,000.     This  sum,* if  it  could  have  been  collected  in 
full,  would  have  paid  all  the  debts  of  the  bank  and  left  a  balance  over.    But  by 
reason  of  the  insolvency  of  many  of  the  shareholders  the  assessment  netted  only 
^112,658.13,  and  nothing,  or  very  little,  more  will  hereafter  be  realized  from  it. 
From  the  proceeds  of  the  assessment  and  other  assets  of  the  bank,  eighty  pet 
cent,  of  the  principal  of  its  debts  have  been  paid.     The  relator,  being  a  large 
creditor  of  the  bank,  requested,  the  comptroller  to  order  a  further  assessment 
•of  thirty  per  cent,  upon  each  share  of  the  capital  stock,  for  the  discharge  of 
the  balance  of  principal  and  interest  still  due  to  its  creditors,  and  to  direct  the 
receiver  to  proceed  as  before  to  collect  the  amount  of  the  new  assessment.  The 
comptroller  refused,  because  the  enforcement  of  such  an  assessment  would  com- 
pel the  solvent  shareholders  to  pay  the  sums  and  proportions  due  from  the 
shareholders  who  are  insolvent.     He  holds  that  no  such  liability  is  imposed, 
on  the  solvent  shareholders,  and  that  he  has,  therefore,  no  right  or  power  to 
make^  the  assessment  as  requested.     The  point  to  be  decided  is  whether  he  is 
clothed   with  this  power  and  duty,  and  whether  the  shareholders  are  thus 
liable. 

§  90.  Construction  of  acts  of  1863  and  186 J^  relative  to  national  hanlc8,  and 
assessments  07i  shareholders  in  case  of  insolvency. 

The  first  bank  law  was  passed  February  25,  1863  (c.  58,  12  Stat.,  665).  The 
last  clause  of  section  12  is  as  follows:  "For  all  debts  contracted  by  such  as- 
sociation for  circulation,  deposits,  or  otherwise,  each  shareholder  shall  be  liable 
to  the  amount  of  the  par  value  of  the  shares  held  by  him,  in  addition  to  the 
amount  invested  in  such  shares."  This  provision  was  changed  in  1864,  and  has 
been  since  and  is  now  in  force  in  these  terms:  "The  shareholders  of  every 
national  banking  association  shall  be  held  individually  responsible,  equMy  and 
ratably^  and  not  one  for  another^  for  all  contracts,  debts  and  engagements  of 
such  association,  to  the  extent  of  the  amount  of  their  stock  therein,  at  the  par 
value  thereof,  in  addition  to  the  amount  invested  in  such  shares."  R.  S.,  sec. 
5151.  The  act  of  1863  made  no  provision  for  enforcing  the  personal  liability 
of  shareholders,  while  that  of  1864  provided  that  it  might  be  done  through  a 
receiver  appointed  by  the  comptroller,  and  acting  under  his  direction.  Id., 
sec.  5234.  The  difference  between  the  clause  creating  the  individual  liability 
as  it  was  originally,  and  as  it  was  after  it  was  amended  and  altered,  is  obvious 
and  striking.  The  change  was  plainly  made  ex  industrial  to  prevent  the  possi-' 
bility  of  doubt  as  16  the  meaning  of  congress.  What  the  effect  of  the  clause 
would  have  been  without  the  change  is  a  point  we  are  not  called  upon  to  con- 
sider. The  charter  of  a  private  corporation  is  a  contract  between  the  law- 
making power  and  the  corporators,  and  the  rights  and  obligations  of  the  latter 
-are  to  be  measured  accordingly. 
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§  91.  Shareholders  in  national  banks  are  not  guarantors  ^^  one  for  another. ^'^ 

By  the  common  law  the  individual  property  of  the  stockholders  was  not  lia- 
ble for  the  debts  of  the  corporation  under  any  circumstances.  Here  the  liabil- 
ity exists  by  virtue  of  the  statute,  and  the  assent  of  the  corporators  to  its 
provisions  given  by  the  contract  which  they  entered  into  with  congress  in  ac- 
cepting the  charter.  With  respect  to  the  character  of  that  liability,  it  is  en- 
tirely clear,  from  the  language  employed  in  creating  it,  that  it  is  several  and 
cannot  be  made  joint,  and  that  the  shareholders  were  not  intended  to  be  put 
in  the  relation  of  guarantors  or  sureties,  "one  for  another,"  as  to  the  amount 
which  each  might  be  required  to  pay. 

§  92.  The  rules  by  which  shareholders  in  national  hanks  are  assessed  on  their- 
stock. 

In  the  process  to  be  pursued  to  fix  the  amount  of  the  separate  liability  of 
each  of  the  shareholders,  it  is  necessary  to  ascertain  (1)  the  whole  amount  of 
the  par  value  of  all  the  stock  held  by  all  the  shareholders;  (2)  the  amount  of  the 
deficit  to  be  paid  after  exhausting  all  the  assets  of  the  bank;  (3)  then  to  apply 
the  rule  that  each  shareholder  shall  contribute  such  sum  as  will  bear  the  same 
proportion  to  the  whole  amount  of  the  deficit  .as  his  stock  bears  to  the  whole 
amount  of  the  capital  stock  of  the  bank  at  its  par  value.  There  is  a  limitation* 
of  this  liability.  It  cannot  in  the  aggregate  exceed  the  entire  amount  of  the 
par  value  of  all  the  stock.  The  insolvency  of  one  stockholder,  or  his  being  be- 
yond the  jurisdiction  of  the  court,  does  not  in  any  wise  affect  the  liability  of 
another;  and  if  the  bank  itself,  in  such  case,  holds  any  of  its  stock,  it  is  re- 
garded in  all  respects  as  if  such  stock  were  in  the  hands  of  a  natural  person^ 
and  the  extent  of  the  several  liability  of  the  other  stockholders  is  computed 
accordingly.  Crease  v.  Babcock,  10  Mete.  (Mass.),  525.  These  rules  have  been 
applied  in  several  well-considered  judgments  of  other  courts,  where  the  words 
we  have  italicized  were  not  in  the  statutes  upon  whiclj  they  proceeded.  VVe 
have  found  no  case  in  conflict  with  them.  See  Crease  v.  Babcock,  supra;  At- 
wood  V.  K  I.  Agricultural  Bank,  1  R!  I.,  376;  In  the  Matter  of  the  Hollister 
Bank,  27  K  Y.,  393;  Adkins  v.  Thornton,  19  Ga.,  325;  Robinson  v.  Lane,  id., 
337;  Wiswell  v,  Starr,  48  Me.,  401.     See,  also,  Morse  on  Banking,  503. 

§  93.  When  comptroller  would  be  enjoined. 

Although  assessments  made  by  the  comptroller,  under  the  circumstances  of 
the  first  assessment  in  this  cas'%  and  all  other  assessments,  successive  or  other- 
wise, not  exceeding  the  par  value  of  all  the  stock  of  the  bank,  are  conclusive  upon 
the  stockholders,  yet  if  he  were  to  attempt  to  enforce  one  made,  clearly  and 
palpably,  contrary'  to  the  views  we  have  expressed,  it  cannot  be  doubted  that  a 
court  of  equity,  if  its  aid  were  invoked,  would  promptly  restrain  him  by  in- 
junction. Nothing  in  this  opinion  is  intended  in  any  wise  to  affect  the  author- 
ity of  Kennedy  v.  Gibson,  8  Wall.,  498  (§§  6-12,  supra),  and  Casey  v.  Galli,  94 
TJ.  S.,  673  (§§  75-81,  supra).  On  the  contrary,  we  approve  and  reaffirm  the 
rule  laid  down  in  those  cases.  The  comptroller  decided  correctly  as  to  his  duty 
in  this  case.  Judgment  affirmed, 

JOHNSON  V,  LAFLIN. 

(13  Otto,  800-806.     1880.) 

Appeal  from  TJ.  S.  Circuit  Court,  Eastern  District  of  Missouri. 
Opinion  by  Mr.  Justice  Field. 

Statement  of  Facts. — The  questions  raised  in  this  case  are  important  to 
owners  of  shares  in  national  banks,  but  they  are  not  difficult  of  solution.     The 
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delay  in  their  decision  has  been  caused  by  the  great  pressure  of  business  upon 
the  court,  and  not  from  any  doubt  as  to  their  proper  disposition.     The  appel- 
lant, the  complainant  below,  is  the  receiver  of  the  National  Bank  of  the  State- 
of  Missouri,  appointed  by  the  comptroller  of  the  currency  on  the  27th  of  June, 
1877.      The  bank  failed  on  the  20th  of  that  month.     The  defendant  James  H. 
Britton  was  its  president,  and  had  been  so  for  some  years.     On  the  T6th  of 
May,  1877,  and  for  some  time  previously,  the  defendant  Laflin  w^s  a  stock- 
bolder  of  the  bank,  owning  eighty-five  shares  of  full-paid  stock.     He  was  not  a 
director  of  the  bank,  nor  had  he  any  personal  knowledge  of  its  actual  financial 
condition.     It  is  to  be  presumed  that  he  regarded  that  condition  as  sound,  for^ 
up  to  the  time  of  the  failure,  he  continued  to  ^deposit  funds  with  it  for  a  com- 
pany of  which  he  was  a  resident  director  at  St.  Louis.     On  the  day  mentioned^ 
May  16,  1877,  he  sold  his  eighty-five  shares  to  a  broker,  to  whom  he  delivered 
his  certificate  of  the  stock,  with  a  blank  power  of  attorney  indorsed  thereon, 
authorizing  the  attorney,  whose  name  might  be  subsequently  inserted  by  the* 
broker,  or  any  other  party  becoming  the  owner  of  the  certificate,  to  transfer  it 
on  the  books  of  the  bank  in  such  form  and  manner  as  might  be  necessary  or 
required  by  its  regulations.     Laflin  did  not  at  the  time  know  for  whom  the 
stock  was  bought;  information  on  the  subject  was  withheld  from  him.     He 
received  for  the  price  agreed  the  broker's  check  on  a  banking  house  in  St. 
Louis,  which  was  paid  the  same  day  on  presentation.     The  broker  was,  how- 
ever, in  fact  acting  for  Britton,  the  president  of  the  bank,  who  represented 
that  he  was  purchasing  for  himself  or  for  a  party  whose  name  he  did  not  dis- 
close.    There  was  no  intimation  that  he  was  making  the  purchase  for  the  bank 
or  in  its  interest.     He  gave  the  broker  his  individual  check  on  the  bank  for 
the  price  of  the  stock,  which  was  paid  on  presentation.     Subsequently,  but  on 
the  same  day,  he  received  the  certificate,  and  thereupon  directed  a  book-keeper 
in  the  bank,  named  Geralt,  to  fill  up  the  power  of  attorney  with  his,  the  book- 
keeper's, name,  and  to  transfer  the  certificate  to  his,  Britten's,  name,  as  trustee,, 
on  the  transfer  book  or  stock  register  of  the  bank,  which  was  accordingly 
done.     He  had  at  the  time,  to  his  individual  credit,  at  the  bank  several  hun- 
dred dollars  more  than  sufficient  to  meet  his  check.     He  had  for  years  dealt 
largely  on  his  own  account  in  its  stock,  and  there  was  nothing  in  the  transac- 
tion between  the  broker  and  himself  to  awaken  suspicion  as  to  its  legality  or 
propriety.     Some  days  afterwards,  on  the  29Lh  of  the  same  month,  at  an  elec- 
tion of  directors,  he  represented  and  voted  on  the  stock  purchased. 

•  It  appears,  however,  that  whilst  the  shares  stood  on  the  official  stock  register 
in  the  name  of  Britton  as  trustee,  without  stating  for  whom  he  was  trustee^ 
the  transaction  was  entered  on  the  stock  ledger  in  an  account  with  him  as 
''trustee  of  the  bank."  And  by  his  directions  the  book-keaper credited  his  indi- 
vidual account  with  the  amount  of  the  check  given  for  the  shares,  and  charged 
the  same  amount  to  the  "sundry  stock  account."  In  other  words,  the  entries 
on  the  books  —  other  than  the  official  stock  register  —  showed  that  the  stock 
was  purchased  by  Britton  for  the  benefit  of  the  bank,  and  paid  for  with  its 
funds.  But  neither  Laflm  nor  the  broker  had  any  notice  of  the  manner  in 
which  the  transfer  was  made,  or  of  the  entries  on  the  books  of  the  bank,  or 
that  the  purchase  had  been  made  with  its  funds.  The  book-keeper,  Geralt, 
who  made  the  transfer  and  the  entries,  had.  However,  actual  knowledge  of  the 
facts.  The  present  suit  is  brought  by  the  receiver  of  the  bank  to  set  aside 
the  purchase  of  the  eifrhty-five  shares,  to  compel  Laflin  to  repay  the  money 
received,  and   Britton  to  retransfer  to  him  the  shares  on  the  books  of  the 
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bank,  and  to  have  him  declared  to  be  still  a  stockholder  in  respect  of  those 
shares. 

§  94.  The  law  as  to  the  transfer  of  the  shareB  of  national  hank  stock. 

The  statute  declares  that  the  capital  stock  of  every  national  banking  associa- 
tion shall  be  divided  into  shares  of  $100  each,  and  be  transferable  on  its  books 
in  such  manner  as  may  be  prescribed  by  its  by-laws  or  articles,  and  that  every 
person  becoming  a  stockholder,  by  such  transfer,  shall,  in  proportion  to  his 
shares,  succeed  to  all  the  rights  and  liabilities  of  the  prior  holder.  There  was 
no  by-law  of  the  association  here  regulating  transfers  of  its  shares,  but  each 
certificate  of  stock  contained  this  provision :  "  Transferable  only  on  the  books  of 
the  said  bank,  in  person  or  by  attorney,  on  the  return  of  this  certificate,  and  in  - 
confocmity  with  the  provisions  of  the  laws  of  congress  and  the  by-laws  which 
may  be  in  force  at  the  time  of  such  transfer."  The  statute  also  declares  that  no 
association  shall  be  the  purchaser  of  any  shares  of  its  own  capital  stock,  unless 
.  the  purchase  be  necessary  to  prevent  a  loss  upon  a  debt  previously  contracted. 
The  purchase  by  the  bank,  through  its  president,  in  the  present  case,  was  not 
made  to  prevent  such  a  loss.  Laflin  was  not  indebted  to  the  bank  at  the  time  he 
sold  his  shares.  The  receiver,  therefore,  starting  with  the  conceded  fact  that 
the  purchase  by  the  bank  was  prohibited,  and  therefore  illegal  on  its  part,  seeks 
to  charge  Laflin  with  the  consequences  of  such  illegality,  as  though  he  had 
dealt  directly  with  the  bank,  or  had  known  at  the  time  that  the  purchase  was 
made  for  it.  He  assumes  such  knowledge  by  Laflin  because  the  party  with 
whose  name  the  blank  power  of  attorney  was  filled,  to  make  the  transfer  of  the 
certificate  of  stock,  was  cognizant  of  the  facts.  His  argument  is  substantially 
this:  The  transfer  of  the  stock  is  not  complete  until  made  on  the  books  of  the 
bank,  and  the  attorney  who  made  it  knew  that  the  purchase  was  by  the  bank 
and  with  its  funds,  and  his  knowledge  was  the  knowledge  of  Laflin. 

§  95.  The  law  of  principal  and  agent. 

The  general  doctrine  that  the  principal  in  a  transaction  is  chargeable  with 
notice  of  matters  affecting  its  validity,  coming  to  the  knowledge  of  his  agent 
pending  the  proceeding,  is  not  questioned.  Had  Geralt,  the  book-keeper,  been 
appointed  by  Laflin  to  make  the  sale,  and  had  he  in  negotiating  it  learned  the 
facts  as  to  the  purchase  and  use  of  the  funds  of  the  bank,  there  would  be  ground 
to  invoke  the  application  of  the  doctrine.  But  such  was  not  the  position  of  Geralt 
to  Laflin.  The  sale  was  consummated,  so  far  as  Laflin  was  concerned,  when  he 
delivered  the  certificate,  with  the  power  to  transfer  it  to  the  broker.  •  The 
latter  did  not  mention  the  name  of  the  principal  for  whom  he  was  acting.  He 
declined  to  give  it.  Laflin  had  a  right,  therefore,  to  treat  him  as  the  principal, 
and  if  he  was  competent  to  make  the  purchase  the  sale  was  valid.  Shares  in 
the  capital  stock  of  associations,  under  the  national  banking  law'  are  salable 
and  transferable  at  the  will  of  the  owner.  They  are,  in  that  respect,  like  other 
personal  property.  "The  statute  recognizes  this  transferability,  although  it  au- 
thorizes every  association  to  prescribe  the  manner  of  their  transfer.  Its  power 
in  that  respect,  however,  can  only  go  to  the  extent  of  prescribing  conditions 
essential  to  the  protection  of  the  association  against  fraudulent  transfers,  or 
such  as  may  be  designed  to  evade  the  just  responsibility  of  the  stockholder.  It 
is  to  be  exercised  reasonably.  Under  the  pretense  of  prescribing  the  manner 
of  the  transfer,  the  association  cannot  clog  the  transfer  with  useless  restrictions, 
or  make  it  dependent  upon  the  consent  of  the  directors  or  other  stockholders. 
It  is  not  necessary,  however,  to  consider  what  restrictions  would  be  within  its 
^wer,  for  it  had  imposed  none. 
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§  96.  7^e  tide  to  shares  of  national  bank  stock  passes  when  the  vendor  delivers 
to  the  vendee  his  oertijicate  with  authority  to  have  it  transferred  on  the  hooks  of 
the  batik. 

As  between  Laflin  and  the  broker,  the  transaction  was  consummated  when 
the  certificate  was  delivered  to  the  latter,  with  the  blank  power  of  attorney  in- 
dorsed, and  the  money  was  received  from  him.  As  between  them,  the  title  to 
the  shares  then  passed ;  whether  that  be  deemed  a  legal  or  equitable  one  mat- 
ters not;  the  right  to  the  shares  then  vested  in  the  purchaser.  The  entry  of 
the  transaction  on  the  books  of  the  bank,  where  stock  is  sold,  is  required,  not 
for  the  translation  of  the  title,  but  for  the  protection  of  the  parties  and  others 
dealing  with  the  bank,  and  to  enable  it  to  know  who  are  its  stockholders,  en- 
titled to  vote  at  their  meetings  and  receive  dividends  when  declared.  It  is 
necessary  to  protect  the  seller  against  subsequent  liability  as  a  stockholder,  and 
perhaps  also  to  protect  the  purchaser  against  proceedings  of  the  seller's,  cred- 
itors. Purchasers  and  creditors,  in  the  absence  of  other  knowledge,  are  only 
bound  to  look  to  the  books  of  registry  of  the  bank.  But  as  between  the  par- 
ties to  a  sale,  it  is  enough  that  the  certificate  is  delivered  with  authority  to  the 
purchaser,  or  any  one  he  may  name,  to  transfer  it  on  the  books  of  the  company, 
and  the  price  is  paid.  If  a  subsequent  transfer  of  the  certificate  be  refused  by 
the  bank,  it  can  be  compelled  at  the  instance  of  either  of  them.  Bank  v, 
Lanier,  11  Wall.,  369  (§§  164r-169,  infra)\  Webster  v.  Upton,  91  U.  S.,  65;  Bank 
of  Utica  tj.  Smalley,  2  Cow.  (N.  Y.),  770;  Gilbert  v.  Manchester  Iron  Co.,  11 
Wend.  (?f.  Y.),  627;  Commercial  Bank  of  Buffalo  v,  Kortright,  22  id.,  348; 
Sargeant  v.  Franklin  Insurance  Co.,  8  Pick.  (Mass.),  90.  The  transferabilit)'^  of 
shares  in  the  national  banks  is  not  governed  by  diflferent  rules  from  those  which 
are  ordinarily  applied  to  the  transfer  of  shares  in  other  corporate  bodies.  The  ' 
power  of  attorney  indorsed  on  the  certificate  is  usually  written  or  printed,  with 
a  space  in  blank  for  the  name  of  the  attorney  to  be  inserted,  for  the  accommo- 
dation of  the  purchaser.  The  subsequent  filling  up  of  the  blank  by  him  with 
another  name,  instead  of  his  own,  as  it  may  suit  his  convenience,  does  not  so 
connect  the  vendor  with  the  party  named  as  to  charge  him  with  the  latter's 
knowledge  and  thus  affect  the  previous  transaction.  A  different  doctrine  would 
put  a  speedy  end  to  the  signing  of  powers  of  attorney  in  blank.  And  instru- 
ments of  that  kind  are  of  great  convenience  in  the  sale  of  shares  of  incorpo- 
rated companies,  and  are  in  constant  use.  The  name  with  which  the  blank  may 
be  subsequently  filled  up  by  the  purchaser  is  not,  in  practice,  regarded  as  affect- 
ing the  previous  sale  in  any  respect,  but  as  a  matter  which  concerns  only  the 
purchaser.  It  would  be  a  source  of  disturbance  in  business  if  any  other  result 
were  attached  by  the  law  to  the  proceeding. 

§  93 .    Where  an  argent  declines  to  disclose  his  princi'pal  he  may  he  regarded  as 
himself  a  principal. 

The  further  position  of  the  receiver,  that  the  assets  of  the  bank  constituted 
a  trust  fund  for  the  benefit  of  its  creditors,  and,  where  wrongfully  diverted, 
can  be  followed  in  whosesoever  hands  they  can  be  traced,  may,  as  the  state- 
ment of  a  general  doctrine,  be  admitted.  But  it  has  no  application  to  the  case 
at  bar.  Here  no  assets  of  the  bank  were  received  by  Laflin.  What  he  received 
came  from  the  broker,  the  only  person  with  whom  he  dealt  or  whom  he  knew 
as  principal  in  the  negotiation.  The  circumstance  that  the  purchase  was  act- 
ually in  the  interest  of  the  bank  —  though  of  that  fact  the  broker  was  igno- 
rant—  cannot  affect  the  latter's  character  as  principal,  so  far  as  Laflin  was 
concerned,  which  he  bore  in  the  negotiation. 
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§  98.  The  validity  of  a  sale  of  stock  must  he  detetnnined  hy  the  relation  ihe 
contracting  parties  at  the  time  openly  hear  to  each  other. 

The  whole  transaction,  on  the  part  of  Laflin,  was  free  from  any  imputation 
of  fraud.  He  sold  his  shares  to  a  person  competent  to  purchase  and  hold  them, 
and  received  the  stipulated  price.  It  would  be  a  perversion  of  justice  and  of 
the  ordinary  rules  governing  men  in  commercial  transactions  to  hold  the  sale^ 
under  such  circumstances,  vitiated  by  the  relations  of  the  purchaser  to  others, 
of  which  the  seller  had  no  knowledge,  or  any  grounds  to  entertain  a  Suspicion. 
The  validity  of  the  sale  of  stock  cannot  be  made  to  depend  upon  the  accident 
of  the  immediate  purchaser,  or  of  the  party  to  whom  he  may  transfer  the  certifi- 
cate, in  filling  up  the  blank  in  the  power  of  attorney  with  the  name  of  a  person, 
to  make  the  formal  transfer,  who  is  acquainted  with  the  secret  interests  of 
others  in  the  shares  purchased.  The  validity  of  a  sale  and  its  completeness 
must  be  determined  by  the  relation  which  the  contracting  parties  at  the  time 
openly  bear  to  each  other.  Of  course  the  whole  case  here  would  be  changed 
if  the  sale  by  Laflin  had  not  been  made  in  good  faith,  but  was  made  merely  to 
evade  his  just  responsibility  as  a  stockholder,  or  to  work  a  fraud  upon  other 
stockholders  or  creditors  of  the  bank. 

Decree  affirmed. 

DAVIS  V.  STEVENS. 
(Qrcuit  Court  for  New  York:  17  Blatciiford,  259-263.     1879.) 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  This  was  a  suit  at  law  by  the  receiver  of  an  insolvent 
national  bank  to  enforce  the  individual  liability  of  an  alleged  shareholder, 
under  section  5151  of  the  Revised  Statutes.  The  bank  failed  December  12, 1S71, 
and  it  is  conceded  that  Calvin  Stevens,  the  decedent,  did  not  then  appear  on 
the  books  as  a  shareholder,  and  had  not  appeared  as  such  since  October  29, 
1870.  On  that  day  one  hundred  and  seventeen  shares  stood  in  his  name, 
which  he  caused  to  be  transferred  to  one  Elston,  an  irresponsible  person,  and  a 
porter  in  the  office  of  his  Kew  York  broker.  At  the  time  of  this  transfer,  so 
far  as  appears  from  the  evidence,  there  was  no  suspicion  of  the  insolvency  of 
the  bank,  and  it  remained  in  good  credit  for  more  than  a  year  afterwards. 
Subsequently  Stevens  made  other  purchases  of  the  stock  of  the  bank  and 
sometimes  made  sales.  His  purchases  were  put  to  the  credit  of  Elston  on  the 
stock  books,  and,  to  meet  his  sales,  he  acting  as  the  agent  of  Elston,  under  a 
power  of  attorney  for  that  purpose,  caused  Ihe  necessary  transfers  to  be  made 
from  the  same  account.  On  the  22d  of  November,  1871,  there  stood  to  the 
credit  of  Elston,  on  the  books,  one  hundred  and  sixty-one  shares,  for  which  a 
formal  certificate  was  issued  in  his  name,  and  delivered  to  Stevens,  as  his 
agent.  It  did  not  appear,  from  the  testimony,  that  any  of  the  shares  which 
once  stood  in  Stevens'  name  were  included  in  this  certificate.  The  account  on 
the  books  remained  unchanged  from  that  time  until  the  failure. 

§  99.  A  purchaser  of  stocky  who.  to  escape  liability,  transfers  it  to  another  in 
fraud  of  the  act,  still  remains  a  "  shareholder.^^ 

Upon  this  state  of  facts,  the  court  below  directed  a  verdict  in  favor  of  the 
defendant;  and  the  single  question  now  presented  is,  whether  that  was  right. 
For  all  the  purposes  of  this  inquiry  it  must  be  assumed  that,  as  between 
Stevens  and  Elston,  Stevens  was  the  real  owner  of  the  stock.  Clearly  the  evi- 
dence tended  to  prove  that  fact,  and  there  was  enough  to  make  it  wrong  to 
take  the  question  from  the  jury.     There  is  no  pretense  that  Elston  did  not  give 
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his  assent  to  the  transfer  to  him  on  the  books.     This  made  him  liable  as  a 
shareholder.     Upton  v.  Tribilcoek,  91  U.  S.,  48;  Webster  v.  Upton,  id.,  65; 
Pullman  v.  Upton,  96  U.  S.,  328.     The  point  to  be  decided  now  is,  whether,  in 
an  action  at  law,  by  a  receiver  of  the  bank,  the  real  owner  of  stock  in  a  national 
bank,  standing,  by  his  procurement,  in  the  name  of  another,  and  never  having 
been  in  his  own  name  on  the  books,  can  be  charged,  as  a  shareholder,  with  the 
statutory  liability  for  debts.     The  banking  act  (Act  of  June  3,  1864,  13  U.  S. 
Stat,  at  Large,  106,  sec.  6,  now  Eev.  Stat.,  sec.  5134)  provides  that  the  certifi- 
cate of  organization  shall  specify,  among  other  things,  "  the  names  and  places 
of  residence  of  the  shareholders,  and  the  number  of  shares  held  by  each  of 
them."     Section  12  of  the  original  act  is  as  follows:  "That  the  capital  stock  of 
any  association  formed  under  this  act  shall  be  divided  into  shares  of  $100  each, 
and  be  deemed  personal  property,  and  transferable  on  the  books  of  the  associa- 
tion in  such  manner  as  ma}'^  be  prescribed  in  the  by-laws  or'p.rticles  of  associa- 
tion;  and  every  person  becoming  a  shareholder  by  such  transfer  shall,  in 
proportion  to  his  shares,  succeed  to  all  the  rights  and  liabilities  of  the  prior 
holder  of  such  shares,  and  no  change  shall  be  made  in  the  articles  of  associa- 
tion by  which  the  rights,  remedies  or  security  of  the  existing  creditors  of  the 
association  shall  be  impaired.     The  shareholders  of  each  association  formed 
under  the  provisions  of  this  act    .    .    .    shall  be  held  individually  responsible, 
equally  and  ratably,  and  not  one  for  another,  for  all  contracts,  debts  and 
engagements  of  such  association,  to  the  extent  of  the  amount  of  their  stock 
therein  at  the  par  value  thereof,  in  addition  to  the  amount  invested  in  such 
shares ;     .    .     ."    In  the  Kevised  Statutes  these  provisions  are  separated  and 
reproduced  as  sections  5139  and  5151,  but,  for  the  purposes  of  construction, 
they  are  to  be  considered  together.     Eev.  Stats.,  sec.  5600.     Section  63  of  the 
original  act  (now  Rev.  Stats.,  sec.  5152)  provides  "that  persons  holding  stock 
as  executors,  administrators,  guardians  and  trustees  shall  not  be  personally  sub- 
ject to  any  liabilities  as  stockholders;  bat  the  estates  and  funds  in  their  hands 
shall  be  liable  in  like  manner  and  to  the  same  extent  as  the  testator,  intestate, . 
ward,  or  person  interested  in  said  trust  funds  would  be,  if  they  were  respectively 
living  and  competent  to  act  and  hold  the  stock  in  their  own  names."     Section 
40  (now  Rev.  Stats.,  sec.  5210)  requires   that  a  full  and  correct  list  of  the 
names  and  residences  of  all  the  shareholders  shall  be  at  all  times  kept  in  the 
office  where  the  business  of  the  association  is  transacted,  subject  to  the  inspec- 
tion of  shareholders  and  creditors,  and  that  a  verified  copy  of  this  list  must  be 
transmitted  to  the  comptroller  of  the  currency. 

Under  these  provisions  of  the  law,  it  is  contended  that  the  registered  share- 
holders alone  can  be  charged  with  the  statutory  liability,  and  that  an  assignee 
of  stock  does  not  make  himself  responsible  unless  he  accepts  an  actual  transfer 
in  his  own  name  on  the  books.  As  has  just  been  seen,  the  registered  holder  is 
liable.  By  holding  himself  out  to  the  world  as  owner,  as  he  does  when  he  per- 
mits his  name  to  appear  to  that  effect  on  the  books  kept  for  the  information  of 
shareholders  and  creditors,  he  estops  himself  from  denying  that  he  is  in  fact 
what  he  represents  himself  to  be.  The  question  still  remains,  however,  Avhether 
the  person  for  whom  the  registered  owner  holds  the  stock,  if  actually  the  owner,  * 
may  not  also  be  liable. 

The  supreme  court,  at  its  last  term,  held,  in  National  Bank  v.  Case,  99  U.  S., 
628  (%upra^  §§  82-85),  that  if  a  registered  owner  transferred  his  stock  in  a  fail- 
ing corporation  to  an  irresponsible  person,  for  the  mere  purpose  of  escaping  lia- 
bility, or  if  his  transfer  was  colorable  only,  the  transaction  was  void  as  against 
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creditors.  At  the  same  time,  in  Case  v.  Marchand  (not  reported),  an  efiFort  was 
made  to  charge  Marchand  with  liability  as  the  real  owner  of  stock  standing  in 
the  name  of  one  Lubie,  the  allegation  being  that  Marchand,  having  bought  the 
stock  from  one  Keenan,  caused  it  to  be  transferred  to  Lubie,  for  the  purpose  of 
concealing  his  ownership  and  avoiding  liability  under  the  act  of  congress.  The 
court  decided  the  case  on  the  ground  that  the  evidence  was  not  sufficient  to 
show  the  actual  ownership  of  Marchand,  but  there  is  nowhere  an  intimation 
that,  if  the  facts  had  been  as  alleged,  the  action  might  not  be  sustained.  The 
present  case  shows  that  Stevens  bought  the  stock  from  registered  owners^  and 
took  assignments  of  their  certificates,  with  authority  to  complete  the  transfers 
on  the  books.  As  between  Stevens  and  the  vendors  this  made  Stevens  the 
owner.  At  that  time  the  vendors  could  have  registered  their  transfers,  and 
thus,  while  relieving  themselves  from  liability,  charged  Stevens.  Webster  v. 
Upton,  91  U.  S.,  65.  If  Stevens  had  omitted  to  register  the  transfer,  and  on 
that  account  his  vendors  had  been  compelled,  as  registered  owners^  to  respond 
to  their  statutory  liabilities  for  debts,  I  cannot  think  there  would  be  a  doubt  of 
their  right  to  call  upon  him  to  reimburse  them  for  the  money  so  paid.  The 
reason  is  obvious.  While  the  vendors  were  the  registered  owners,  Stevens  was 
the  actual  "  shareholder,"  and  the  money  paid  by  the  vendors  would  have  been 
for  his  use  and  recoverable  from  him  as  such. 

Stevens,  by  his  transfers  on  the  books,  undoubtedly  released  his  vendors  from 
all  future  liability,  because,  as  to  them,  the  transfers  were  "out  and  out,"  in  the 
language  of  the  English  cases,  and  not  colorable  only.  They  retained  no 
interest  whatever,  and  Elston,  the  registered  transferee,  although  pecuniarily 
irresponsible,  was  capable  in  law  of  assuming  the  obligations  of  a  shareholder. 
As  between  Stevens  and  Elston,  however,  Stevens  was  the  real  owner,  and  Els- 
ton his  authorized  representative  in  the  bank.  As  such  representative,  Elston 
could  vote  the  stock  at  elections  and  receive  and  receipt  for  dividends.  So,  too, 
he  could  sell  and  transfer  the  stock  on  the  books,  and  such  sale  and  transfer  to 
a  lona  fide  purchaser  would  pass  the  title,  free  from  any  claim  of  Stevens. 
Neither  would  the  bank,  under  ordinary  circumstances,  be  liable  to  Stevens  for 
permitting  the  transfer  to  be  made.  So  far  as  Elston  was  concerned,  the  trans- 
fer to  him  was  colorable  only,  and  it  is  apparent  that  the  only  object  Stevens 
had  in  causing  it  to  be  made  was  to  conceal  his  ownership,  and  thus,  if  pos- 
sible, escape  all  statutory  liability.  Such  being  the  case,  I  am  unable  to  see 
how  he  can  occupy  any  different  position  from  what  he  would  if  the  stock  had 
been  taken  directly  from  his  own  name  on  the  books  and  put  in  that  of  Elston. 
He  is  still  the  real  owner,  with  Elston  as  his  agent  specially  authorized  to  hold 
for  him  the  legal  title.  Every  principal  is  responsible  for  the  obligations  of  his 
agency.  The  debt  of  the  agent  is  the  debt  of  the  principal,  and  always  recov- 
erable from  the  principal.  By  the  rules  of  law  which  govern  the  relation  of 
principal  and  agent,  the  registry  on  the  books  in  the  name  of  Elston  was,  as 
between  Stevens  and  Elston,  in  legal  effect,  the  same  as  a  registry  in  the  name 
of  Stevens.  The  obligations  which  Elston  assumed  by  reason  of  such  registry 
were  the  obligations  of  Stevens.  Assuming,  then,  as  I  must,  for  the  purposes  of 
this  case,  that  the  facts  were  as  they  are  claimed  by  the  plaintiff  to  have  been, 
I  cannot  reach  any  other  conclusion  than  that  Stevens,  the  decedent,  was,  in 
law,  a  "  shareholder  "  of  the  bank  at  the  time  of  its  failure,  and,  as  such,  liable 
in  this  action.     It  was  error,  therefore,  to  direct  a  verdict  for  the  defendant 

The  judgment  of  the  district  court  is  reversed  and  the  cause  remanded  for  a 
new  trial. 
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HOBART  V.  GOULD. 

(District  Court  for  New  Jersey:  8  Federal  Reporter,  57-60.     1881.) 

Opinion  by  Nixon,  D.  J. 

Statement  of  Facts. —  Section  5151  of  the  Revised  Statutes  of  the  United 
States,  among  other  things,  provides  that  the  shareholders  of  every  national 
banking  association  shall  be  held  individually  responsible,  equally  and  ratably, 
and  not  one  for  another,  for  all  contracts,  debts  and  engagements  of  such  asso- 
ciations, to  the  extent  of  the  amount  of  their  stock  therein,  at  the  par  value 
{hereof,  in  addition  to  the  amount  invested  in  such  shares;  and  section  523i 
authorizes  the  comptroller  of  the  currency,  on  proof  of  the  existence  of  certain 
conditions  not  necessary  to  be  specified  here,  to  appoint  a  receiver,  whose  duty 
it  shall  be  to  enforce  such  individual  liabilit}''  of  the  stockholders.  The  plaintiff 
is  the  receiver  of  the  First  National  Bank  of  Newark,  and  has  brought  this 
suit  against  the  defendant  to  recover  the  amount  due  to  the  receiver  upon  the 
assessment  made  by  the  comptroller  upon  the  defendant  as  one  of  the  share- 
holders of  the  association. 

§  1 00.  A  stockholder  of  an  insolvent  national  hank  cannot  set  off  against  an 
assessment  made  against  him  as  stockholder  his  claims  against  the  hank  as  its 
creditor. 

The  third  plea,  to  which  the  plaintiff  has  demurred  generally,  sets  forth  that 
the  First  National  Bank  of  Newark,  of  which  the  plaintiff  is  receiver,  is  in- 
debted to  the  defendant  in  large  sums  of  money,  which  exceed  the  damages 
sustained  by  the  plaintiff  by  reason,  etc.,  out  of  which  sum  the  defendant  is 
ready  and  willing,  and  offers  to  set  off  and  allow  the  full  amount  of  the  dam- 
ages claimed.    The  demurrer  raises  the  question  whether  such  set-off  is  allow- 
able; i.  e,y  whether  a  stockholder  of  a  national  bank,  who  happens  also  to  be  a 
creditor,  may  cancel  or  diminish  his  assessment  by  offsetting  his  individual 
claim  against  the  association.     Considering  the  ends  plainly  in  contemplation 
by  the  foregoing  provisions  of  the  statute,  it  would  seem,  upon  principle,  that 
no  such  escape  from  liability  should  be  permitted  by  the  shareholder.     The  ob- 
ject of  the  act  was  to  make  the  holders  of  the  stock  responsible  for  a  trust 
fund  equal,  if  necessary,  to  the  amount  of  the  capital  of  the  bank,  and  to  be 
devoted  to  the  payment  of  all  the  creditors  alike.     If  the  receiver,  in  his  ap- 
peals to  the  shareholders  for  the  payment  of  the  assessments  against  them, 
may  be  met  by  their  claims  as  creditors  of  the  association,  it  is  not  diflBcult  to 
imagine  cases  in  which  the  beneficent  object  of  the  law  might  be  wholly  de- 
feated.    Besides,  the  right  to  a  set-off  in  pleading  is  a  creature  of  the  statute, 
and  applies  only  to  mutual  dealings,  and  no  such  relations  exist  between  the 
parties  here.     The  liability  to  be  enforced  against  the  shareholder  is  not  a 
debt  due  to  the  bank,  but  is  a  sum  of  money  equal  to  the  par  value  of  his 
stock,  payable  by  him  to  the  receiver  as  an  officer  of  the  government  by  force 
of  the  law,  and  the  assessment  authorized  and  made  by  the  comptroller.     The 
effect  of  allowing  such  a  set-off  is  to  give  the  shareholder  an  advantage  over 
other  creditors.     It  practically  pays  his  debt  in  full,  and  by  leaving  so  much 
less  for  others,  diminishes  his  liability  as  a  stockholder,  which  it  was  clearl}'- 
the  design  of  the  law  to  impose. 

The  reported  cases,  so  far  as  they  go,  sustain  this  view.  It  was  upon  this 
principle  that  the  chancellor  of  New  Jersey,  in  the  recent  case  of  The  Attorney- 
General  V,  The  Mechanics'  &  Laborers'  Savings  Bank,  5  Stew.,  163,  held  that 
a  depositor  who  borrowed  money  from  the  bank,  secured  by  his  note  or  mort- 
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gage,  could  not  ofiFset  his  debt  against  the  amount  of  his  deposit  at  the  time 
when  the  decree  of  insolvency  was  made.  In  reaching  this  result  he  was  fol- 
lowing the  well-considered  case  of  Osborn  v.  Byrne,  43  Conn.,  155,  in  which, 
the  supreme  court  of  Connecticut,  in  answer  to  the  petition  of  the  receiver  of 
an  insolvent  savings  bank,  praying  for  instructions,  decides  that  the  borrower 
of  the  funds  of  the  corporation  should  not  be  allowed  to  offset  his  deposits 
against  his  indebtedness.  The  question,  so  far  as  I  know,  has  never  been  be- 
fore the  supreme  court  of  the  United  States  for  decision ;  but  the  cognate  one, 
whether  a  stockholder  who  had  given  his  notes  for  hisL  stock  subscription  ancjl 
who  was  sued  thereon  after  the  insolvency  of  the  institution,  might  offset  debts 
due  to  him  from  the  corporation  in  the  ordinary  course  of  business,  has  re- 
ceived full  discussion,  and  the  court  has  refused  to  allpw  such  offset  on  the 
ground  that  the  money  arising  from  the  unpaid  shares  was  a  trust  fund,  to  be 
equally  divided  among  all  the  creditors.  Sawyer  v.  Hoag,  17  Wall.,  610.  If 
there  be  any  difference  in  principle  between  that  case  and  this,  I  am  not  able 
to  perceive  it.  The  whole  object  of  the  individual  liability  of  the  shareholder 
])rovided  for  in  the  act  was  to  create  a  fund  in  case  of  insolvency  for  the  pay- 
ment of  the  general  creditors  equally  and  ratably;  and  if  the  capital  must  be 
regarded  and  treated  as  a  sacred  trust  for  such  a  purpose,  much  more  so  the 
equivalent  sum  to  be  derived  from  the  enforcement  of  the  liability  provision. 

The  court  of  appeals  of  Xew  York  {Li  re  Empire  City  Bank,  18  X.  Y.,  199) 
examined  the  same  question,  arising  under  the  general  banking  law  of  that 
state;  and  the  provisions  of  the  two  banking  systems  are  so  nearly  alike  in  re- 
gard to  the  personal  liability  of  the  shareholders  that  the  judgment  of  the 
learned  court  is  entitled  to  great  weight  and  consideration  here.  Judge  Denio, 
in  answer  to  the  claim  of  one  of  the  appellants  that,  being  a  creditor  of  the 
bank  as  well  as  a  stockholder,  he  was  entitled  to  set  off  the  indebtedness  of 
the  bank  to  him  against  his  liability,  speaking  for  the  court,  said:  "Under  a 
proceeding  for  winding  up  a  corporation,  where  an  account  of  all  the  debts  and 
of  all  the  effects,  including  the  aggregate  liabilities  of  the  stockholders,  is  re- 
quired to  be  taken,  there  is  no  reason  why  a  creditor  should  be  in  any  better 
situation  on  account  of  being  at  the  same  time  a  stockholder.  In  the  latter 
character  the  constitution  and  the  statute  make  him  liable  to  the  creditors  to 
an  amount  equal  to  his  stock,  or  to  his  just  proportion  of  that  amount,  if  the 
whole  is  not  required;  but  as  a  creditor  he  is  entitled  only  to  a  dividend  in 
proportion  to  the  other  creditors.  In  case  of  a  deficiency  in  means  to  pay  all 
the  debts,  he  must  take  his  dividend  pro  rata.  But  if  he  could  set  off  his  claim 
as  a  creditor  against  his  liability  as  a  stockholder,  he  might  be  paid  in  full, 
while  the  other  creditors  would  receive  only  a  part  of  the  amount  due  them." 
And  Morse,  in  his  excellent  treatise  on  Banks  and  Banking  (p.  500),  in  stating 
the  different  defenses  in  suits  against  shareholders,  says :  "  Where  one  is  a  cred- 
itor as  well  as  a  stockholder  he  cannot  avail  himself  of  the  debt  owing  to  him 
by  the  bank  by  way  of  set-off  to  diminish  his  contributory  share.  His  liability 
as  a  contributor  for  the  benefit  of  creditors  must  be  distinguished  from  his 
character  as  a  simple  contract,  debtor  to  the  bank  upon  ordinary  business 
transactions." 

Upon  authority,  as  well  as  principle,  the  demurrer  to  the  plea  is  sustained. 
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JOHNSON  V.  LAFLIN.  (a) 

(Circuit  Court  for  Missouri:  5  Dillon,  65-86.    1878.) 

Opinion  by  Dillon,  J. 

Statement  of  Facts. —  The  plaintifif  is  the  receiver  of  the  National  Bank  of 
the  State  of  Missouri,  appointed  by  the  comptroller  of  the  currency  June  23, 
1877,  the  bank  having  suspended  payment  three  days  before  (Rev.  Stats.,  sec. 
5234).     The  defendant  Laflin  had  for  some  years  prior  to  May  16,  1877,  been 
the  holder  of  eighty -five  full-paid  shares  in  that  bank.     At  the  date  of  the  sus- 
pension of  the  bank  the  defendant  James  H.  Britton  was  its  president,  and  had 
been  such  for  years  prior  to  that  event.     On  the  16th  day  of  May,  1877,  Laflin 
sold,  through  one  Keleher,  a  broker,  the  eighty-five  shares  of  stock  to  Britton, 
and  delivered  to  him  the  share  certificates,  duly  assigned  in  blank,  with  powers 
of  attorney  in  blank  thereon  indorsed  to  transfer  the  shares  on  the  books  of 
the  bank.     J^aflin's  broker,  who  effected  the  sale,  understood  that  he  sold  to 
Britton  individually,  or  to  some  unknown  person  for  whom  Britton  acted,  and 
he  received  in  payment  for  the  shares  the  personal  check  of  Mr.  Britton  on  the 
bank  for  $5,037.50,  which  was  immediately  presented  and  paid.     Laflin  did 
not  know  until  some  time  after  the  transaction  who  had  become  the  purchaser 
of  his  shares.     After  the  shares  had  been  thus  delivered  and  paid  for  by  Brit- 
ton's  check,  and  the  money  received,  but  on  the  same  day,  they  were  trans- 
ferred, in  pursuance  of  Mr.  Britton's  directions,  by  Mr.  Girault,  the  book-keeper 
of  the  bank  (by  virtue  of  the  powers  of  attorney  from  Laflin),  to  "  James  H. 
Britton,  trustee,"  and  at  the  same  time  the  book-keeper  credited  Britton's  indi- 
vidual account  at  the  bank  with  the  amount  of  his  check  given  in  payment  for 
the  shares,  and  charged  the  same  amount  to  the  "  sundry  stocks  account "  on 
the  books  of  the  bank.     On  the  oflicial  stock  register  the  shares  were  thus 
made  to  stand  in  the  name  of  "James  H.  Britton,  trustee,"  without  stating  for 
whom  he  was  trustee.     On  the  stock  ledger  of  the  bank  the  transaction  was 
entered  in  an  account  entitled  "James   II.  Britton,  trustee   for  the  bank." 
Neither  Laflin's  agent,  who  negotiated  the  sale  of  the  shared,  nor  Laflin  him- 
self had  any  actual  notice  of  the  manner  in  which  the  transfer  of  the  stock  had 
been  registered,  nor  that  the  funds  of  the  bank  had  been  thus  used  to  pay  for  it, 
nor  of  the  entries  in  respect  thereto  on  the  books  of  the  bank.    But  of  all 
these  facts  Mr.  Girault,  the  book-keeper  of  the  bank,  who  made  the  entries, 
and  who  had  inserted  his  name  in  Laflin's  blank  powers  of  attorney  to  transfer 
the  stock,  had  actual  knowledge  at  the  time. 

This  is  a  bill  in  equity  by  the  plaintiff,  as  the  receiver  of  the  bank,  against 
Laflin  and  Britton,  to  compel  Laflin  to  repay  the  8^,037.50  (the  amount  of 
Britton's  check  for  the  shares  paid  by  the  bank),  and  to  set  aside  the  registered 
transfer  of  the  eighty-five  shares  on  the  stock  transfer  book  of  the  bank.  The 
case  presents  questions  of  grave  moment  concerning  the  rights  of  stockholders 
and  creditors  in  national  banking  associations.  And  if  the  insolvency  of  the 
bank  here  in  question  is  such  as  shall  make  it  necessary  to  enforce  the  individ- 
ual  liability  of  the  shareholders  (Kev.  Stats.,  sec.  5151),  it  is  important  to  those 
shareholders  who  made  no  sale  of  their  stock  to  know  who  are  shareholders 
with  them,  liable  to  contribute  to  meet  "  the  contracts,  debts  and  engagements 
of  the  association."  These  questions  principally  depend  upon  the  true  con- 
struction of  certain  provisions  in  the  national  banking  act,  to  which  we  shall 
refer  as  we  proceed. 

(a)  Affirmed  in  the  supreme  court.    See  S§  91-9^,  supra. 
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§  101.  Naiiondl  hank  cannot  purchaae  its  own  dock. 

Inasmuch  as  this  act,  in  express  terms,  prohibits  a  national  bank  from  thus 
becoming  a  "purchaser  of  the  shares  of  its  own  capital  stock"  (Rev.  Stats., 
sec.  5201),  if  Laflin  had  made  a  contract  to  sell  his  shares  to  the  bank,  or  to  its 
president  for  the  bank,  it  is  plain  that  such  a  contract  woold  have  been  vUra 
vires  and  illegal,  both  as  respects  creditors  and  other  shareholders,  and  the 
transaction  could  have  been  impeached  by  the  bank  in  its  corporate  ca- 
pacity, or  by  its  other  shareholders,  even  if  the  bank  were  still  solvent 
and  going  on,  or  by  the  receiver  as  the  officer  appointed  to  wind  np  its 
affairs.  Re  London,  etc.,  Exchange  Bank,  Law  Rep.,  5  Ch.,  444,  452; 
Great  Eastern  Railway  Co.  v.  Turner,  id.,  8  Ch.,  14:9;  Currier  u  Lebanon 
Slate  Co.,  56  K.  H.,  262.  And  although  Laflin  did  not  contract  to  sell  his 
shares  directly  to  the  bank,  or  to  the  president  for  the  bank,  still,  if,  before  the 
transaction  was  completed  as  to  him,  he  had  notice,  actual  or  constructive,  that 
the  purchase  was,  in  fact,  a  purchase  for  the  bank,  and  paid  for  by  the  money 
of  the  bank,  the  transaction  cannot  stand,  and  the  receiver  may  compel  him  to 
pay  back  the  money  thus  received  and  have  him  declared  still  to  be  a  share- 
holder. It  would  be  easy  to  support  these  propositions  by  argument  and  by 
the  authority  of  adjudged  cases,  but  they  are  so  plain  that  it  is  not  necessary 
to  do  so.  But  Laflin  or  his  agent,  Keleher,  did  not  deal  with  the  bank  or  with 
the  president  with  knowledge  that  the  latter  in  fact  intended  to  pay  for  the 
shares  out  of  the  moneys  of  the  bank.  Laflin  was  acting  in  good  faith. 
Neither  he  nor  his  agent,  Keleher,  had  any  actual  knowledge  of  Britton's  pur- 
pose to  turn  these  shares  over  to  the  bank  and  to  pay  for  them  out  of  the  funds 
of  the  bank.  If  Laflin  can  be  charged  with  notice,  it  must  be  constructive 
notice,  arising  either,  first,  from  the  mere  fact  that  he  was  a  shareholder  in  the 
bank,  or,  second,  from  the  law  imputing  to  him  all  the  knowledge  in  this  behalf 
which  was  possessed  at  the  time  by  Mr.  Girault,  the  book-keeper,  who  made 
the  transfer  of  the  shares  on  the  transfer  book  of  the  bank  under  Laflin's  blank 
powers  of  attorney,  and  who  contemporaneously  made  the  entries  on  the  pri- 
vate books  of  the  bank,  which  showed  that  Britton  had  been  paid  for  the 
shares  out  of  the  general  funds  of  the  bank,  and  had  acknowledged  that  he 
held  the  shares  as  the  trustee  of  the  bank. 

§  102,  The  right  of  a  gharehclder^  under  the  hanking  acty  to  make  a  bona  fide 
transfer  and  sale  of  his  shares. 

The  controlling  question  in  the  case  is  whether  Mr.  Laflin  is  affected  with 
constructive  notice  in  one  or  the  other  of  these  modes.  The  solution  of  this 
question,  in  its  turn,  depends  upon  the  nature  and  extent  of  the  right  of  a  share- 
holder in  a  national  banking  association  to  transfer  his  shares,  and  also  upon 
the  elements  or  requisites  of  a  completed  transfer,  by  which  is  meant  such  a 
transfer  as  shall  release  the  transferrer  from  liability  to  the  bank,  its  stockholders 
and  creditors.  In  considering  these  questions  our  first  proposition  is  that,  under 
the  national  banking  act,  a  shareholder  has  the  unrestricted  right  to  make  an 
out  and  out  hona  fide  and  valid  sale  and  transfer  of  his  shares  to  any  person  or 
corporation  capable  in  law  of  taking  and  holding  the  same,  and  of  assuming 
the  transferrer's  liability  in  respect  thereto.  The  right  to  transfer  shares  in  a 
corporation  is  usually  recognized  or  given  in  express  terms  in  the  charter  or 
constituent  act,  which  also,  not  unfrequently,  prescribes  the  manner  in  which 
the  transfer  shall  be  made.  The  capital  stock  of  a  corporation  is  invariably  di- 
vided into  shares  of  a  fixed  amount,  for  the  purpose,  among  others,  of  allowing 
it  to  be  readily  transferred.    In  an  ordinary  partnership  the  consent  of  all  the 
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partners  to  the  admission  or  retirement  of  a  member  is  necessary,  and  every  such 
change  involves  the  dissolution  of  the  old  and  the  formation  of  a  new  partner- 
ship. But  in  incorporated  companies  this  is  different.  Indeed,  it  is  one  of  the 
leading  objects  of  an  incorporated  body  to  avoid  the  operation  and  effect  of 
this  doctrine  of  the  law  of  partnership.  Accordingly,  in  this  country,  shares 
in  corporations  are  universally  bought  and  sold  without  reference  to  the  con- 
sent of  the  other  shareholders. 

§  103.  The  mode  or  inanner  of  such  t/ransfer  governed  hy  the  ty-laws  of  tJte 
hanking  association. 

The  restrictions  on  the  right  honafde  to  sell  and  transfer  shares  must  be  found 
in  express  legislative  enactments  or  in  authorized  by-laws.    The  national  bank- 
ing act  (Rev.  Stats.,  sec.  5139),  by  providing  that  shares  shall  "  be  transferable  on 
the  books  of  the  association  in  such  manner  as  may  be  prescribed  in  the  by-laws 
or  articles  of  the  association,"  recognizes  the  right  of  the  shareholder  to  transfer 
his  shares.     There  is  nothing  peculiar  in  this  provision.    A  similar  provision  is 
found  in  nearly  all  the  incorporating  acts  and  charters  in  this  country.     The 
right  to  transfer  is  given  or  implied  in  the  section  just  referred  to  (Rev.  Stats., 
sec.  5139),  and  that  right  the  association  cannot  take  away  or  defeat.    It  con- 
templates a  transfer  on  the  books  of  the  association,  and  all  that  the  associa- 
tion is  authorized  to  do  is  to  prescribe  the  manner  in  which  the  transfer  shall  be 
made  on  its  books.     There  is  here  no  limitation  whatever  upon  the  right  of 
transfer,  and  none  exists  except  such  as  is  implied  from  the  nature  of  the  transac- 
tion or  from  other  provisions  of  the  act.     Anotlier  section  (Eev.  Stats.,  sec.  5201) 
prohibits  the  bank  from  dealing  in  its  own  shares.     This  implies  a  restriction 
on  the  shareholder  in  selling  his  shares  to  the  bank  itself  or  to  a  known  trustee 
for  the  bank.    And  a  shareholder  cannot  transfer  his  shares  colorably,  and 
thereby  cease  to  be  a  shareholder  as  respects  creditors  and  other  shareholders 
who  would  be  injured  by  the  transfer.    There  may  also  be  an  implied  prohibi- 
tion against  the  right  to  transfer  shares  to  an  infant  or  person  not  capable  in 
law  of  assuming  the  liabilities,  as  well  as  enjoying  the  rights,  of  the  transferrer 
of  the  shares  in  respect  thereto,  but  we  have  no  occasion  to  determine  this 
point.     Rev.  Stats.,  sec.  5139;  compare  id.,  sec.  5152;  Weston's  Case,  Law 
Rep.,  4  Ch.,  20.    And,  on  general  principles,  there  may  also  be  an  implied 
prohibition  against  the  transfer  of  shares  to  a  pauper  or  man  of  straw  or  in- 
solvent person,  for  the  fraudulent  purpose  of  escaping  liability  -r-  but  this  is  a 
matter  that  need  not  now  be  considered.     Subject,  however,  to  such  prohibi- 
tions and  limitations,  the  right  of  the  share  owner  to  make  an  actual  and  bona 
fde  sale  and  transfer  of  his  shares  to  any  person  capable  in  law  of  taking  and 
holding  the  same  and  of  assuming  the  liabilities  of  the  transferrer  in  respect 
thereto,  is  plainly  deducible  from  the  national  banking  act  itself.     But  if  any 
doubt  could  e.xist  on  this  subject,  it  would  be  removed  by  the  judicial  decisions 
construing  the  provisions  of  the  banking  act  in  this  regard  and  similar  provis- 
ions in  other  legislative  enactments. 
§  104.  Transferee  may  compel  bank  to  register  transfer  on  its  hooks. 
In  The  Bank  v.  Lanier,  11  Wall.,  369  (§§  164-169,  infra),  arising  under  the 
national  banking  act,  it  was  expressly  held  by  the  supreme  court  of  the  United 
States  that  the  owner  of  shares  in  a  national  bank  may  transfer  the  same  by 
^n  assignment  and  delivery  of  the  certificates,  and  the  transferee  may  compel 
the  bank  to  register  the  transfer  on  its  books.     The  learned  chief  justice  who 
delivered  the  opinion  of  the  court  in  that  case,  after  speaking  of  the  additional 
value  given  to  this  species  of  property  by  reason  of  its  transferable  quality, 
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says:  "  Whoever  in  good  faith  buys  the  stock  and  produces  to  the  corporation 
the  certificates,  regularly  assigned  with  power  to  transfer,  is  entitled  to  have 
the  stock  transferred,"  even  if  the  transferrer  is  the  debtor  of  the  bank.  The 
duty  of  the  bank  to  make  the  transfer  in  such  a  case  is  held  to  be  a  corporate 
duty,  in  respect  of  which  the  bank  is  liable  for  the  wrongful  acts  and  omissions 
of  its  officers. 

§  105.  Purpose  of  requiring  transfer. 

It  was  urged  in  the  argument  at  the  bar  in  the  present  case  that  the  provis- 
ion that  the  shares  should  "  be  transferable  on  the  books  of  the  bank  "  gave  the 
directors  of  the  bank  the  power  to  approve  or  disapprove  of  any  transfer  of 
shares,  and  to  register  or  refuse  to  register  the  same,  as  in  their  judgment  the 
interests  of  the  bank  or  of  the  other  stockholders  might  require.  Such,  how- 
ever, is  not  the  object  of  this  very  common  provision  in  charters  and  acts  of  in- 
corporation. The  purpose  of  requiring  a  transfer  on  the  books  of  the  bank  is 
that  the  bank  may  know  who  are  the  shareholders,  and  as  such  entitled  to  vote, 
receive  dividends,  etc.,  and  for  the  protection  of  hona  fde  purchasers  of  the 
shares,  and  of  creditors  and  persons  dealing  with  the  bank.  That  such  is  the 
meaning  of  the  provision  in  question,  and  that  it  does  not  restrict  the  right  of 
the  owner  to  transfer  his  stock  or  clothe  the  corporation  with  the  power  to  refuse 
to  register  hona  fide  transfers,  is  settled  beyond  all  question  by  numerous  decis- 
ions in  the  English  and  the  federal  and  state  courts.  Black  v,  Zacliarie,  3 
How.,  483;  Union  Bank  v.  Laird, -2  Wheat,  390;  Webster  v.  Upton,  1  Otto, 
65,  71;  Bank  ^^  Lanier,  11  Wall.,  369  (§§  16tlr-169,  infra)\  St.  Louis,  etc.,  In- 
surance Co.  V,  Goodfellow,  9  Mo.,  149 ;  Chouteau  Spring  Co.  r.  Harris,  20  Mo., 
382;  Moore  1?.  Bank,  52  Mo.,  377;  Hill  v.  Pine  River  Bank,  45  N.  H.,  300;  Re 
London,  etc..  Telegraph  Co.,  Law  Rep.,  9  Eq.,  653. 

§  106.  English  cases  07i  the  right  of  transfer. 

The  general  subject  of  the  right  to  transfer  shares  has  been  much  discussed 
in  the  cases  in  England  arising  under  the  various  companies  acts.  Some  of 
these  acts  give  the  director  express  power  to  refuse  to  assent  to  or  register 
transfers  of  shares,  and  some  do  not.  The  result  of  the  English  cases  is  that 
the  directors  cannot  refuse  to  register  a  hona  fide  transfer  of  stock  unless  the 
power  to  do  so  is  expressl}''  given  in  the  act  of  parliament  or  the  articles  of  asso- 
ciation. The  leading  authority  on  this  point  is  Weston's  Case,  Law  Rep.,  4  Ch., 
20.  See,  also,  Gilbert's  Case,  id.,  5  Ch.,  559.  In  Weston's  Case,  Law  Rep.,  4 
Ch.,  20,  Lord  Justice  Page  Wood,  in  considering  this  subject,  said :  "  I  have  al- 
ways understood  that  many  persons  enter  these  companies  for  the  very  reason 
that  they  are  not  like  ordinary  partnerships,  .but  that  they  are  partnerships  from 
Avhich  members  can  retire  at  once,  and  free  themselves  from  responsibility  at 
any  time  they  please,  by  going  into  the  market  and  disposing  of  and  transfer- 
ring their  shares,  without  thg  consent  of  directors  or  shareholders,  or  anybody, 
provided  only  it  is  a  hona  fide  transaction;  by  which  I  mean  an  out  and  out 
disposal  of  the  property,  without  retaining  any  interest  in  them.  But  if  it  is 
desired  by  a  company  that  such  unlimited  power  of  assignment  shall  not  exist, 
then  a  clause  is  inserted  in  the  articles  by  which  the  directors  have  powers  of 
rejection  of  members.  Shortridge  v,  Bosanquet,  16  Beav.,  84,  which  went  to 
the  house  of  lords,  was  a  case  of  that  kind.  In  the  absence  of  any  such  restric- 
tion, I  think  it  is  perfectly  plain  that  the  companies  act  of  1862,  in  the  twenty- 
second  section,  gives  a  power  of  transferring  shares.  I  think  there  is  no  such 
power  given  to  the  shareholders,  and  that  the  shares  are  at  once  transferable 
under  the  statute,  unless  something  is  foifnd  to  the  contrary  in  the  articles  of 
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association.  ...  It  would  be  a  very  serious  thing  for  the  shareholders  in 
one  of  these  companies  to  be  told  that  their  shares,  the  whole  value  of  which 
consists  in  their  being  marketable  and  passing  freely  from  hand  to  hand,  are 
to  be  subject  to  a  clause  of  restriction  which  they  do  not  find  in  the  articles. 
And  I  may  add  that  if  we  were  to  hold  that  such  powers  were  vested  in  the 
directors,  it  would  be  a  very  serious  thing  for  them,  and  would  impose  upon  them 
much  more  onerous  duties  than  any  which  are  really  imposed  upon  them 
bj  this  clause."  In  Gilbert's  Case,  Law  Kep.,  5  Ch.,  559,  565,  Lord  Justice  Gif- 
fard  said :  "  I  agree  that,  according  to  Weston's  Case,  and  according  to  what  I 
have  always  considered  to  be  the  law,  there  is  no  inherent  power  in  the  direct- 
ors, apart  from  the  provisions  of  the  articles  of  association,  to  refuse  to  register 
a  proper  and  valid  transfer,  if  that  proper  and  valid  transfer  is  submitted  to 
them." 

§  107.  Directors  must  have  sorrie  valid  and  lawful  reason  to  refuse  to  register 
transfer. 

And  although  there  is  express  power  to  the  directors  to  refuse  to  assent  to  or 
register  a  transfer,  this  power  must  be  exercised  in  a  reasonable  manner  and 
honajlde^  and  they  must  have  some  valid  and  lawful  reason  for  refusing  to  reg- 
ister. Ec  parte  Penny,  Law  Rep.,  8  Ch.,  446;  Nation's  Case,  id.,  3  Eq.,  77; 
Fyfe's  Case,  id.,  4  Ch.,  768;  Allen's  Case,  id.,  16  Eq.,  449;  id.,  559;  Weston's 
Case,  id.,  5  Ch.,  614,  620;  Ec  parte  Elliott,  id.,  2  Ch.,  104.  In  a  case  where  the 
directors  had  power  to  approve  or  reject  the  transfer  of  shares,  one  of  the  vice 
chancellors,  speaking  of  the  right  of  a  share  owner  to  dispose  of  his  shares,  said: 
"  One  of  the  incidents  [of  this  class  of  property]  is  the  right  to  transfer  it  —  a 
right  to  make  a  present  and  complete  transfer  of  it.  It  is  the  duty  of  the  di- 
rectors to  receive  and  register  the  transfer,  or  to  furnish  some  [valid  and  suffi- 
cient] reason  for  refusing  to  transfer."  Re  Stranton,  etc.,  Co.,  Law  Eep.,  16 
Eq.,  559,  per  Bacon,  vice  chancellor.  Similar  observations  are  made  by  the 
supreme  court  of  the  United  States  in  The  Bank  v,  Lanier,  sxipra,  Mr.  Justice 
Davis  there  said :  '^  The  power  to  transfer  their  stock  is  one  of  the  most  valu- 
able franchises  conferred  by  congress.  ...  It  enhances  the  value  of  the 
stock.  Although  neither  in  form  nor  character  negotiable  paper,  they  [the 
share  certificates]  approximate  to  it  as  nearly  as  possible."  It  would  be  a  new, 
and  I  apprehend  a  startling,  doctrine  to  proclaim  that  the  holder  of  shares  in  a 
corporation  where  the  only  provision  on  the  subject  of  transfers  was  one  requir- 
ing them  to  be  made  on  its  books,  had  no  right  to  make  a  complete  and  effect- 
ual disposition  of  them  without  the  consent  of  the  directors  or  other  shareholders. 
Ts  o  such  power  over  the  right  of  transfer  has  been  given  in  the  national  banking 
act.  Such  a  power  is  so  capable  of  abuse,  and  so  foreign  to  all  received  notions 
and  the  universal  practice  and  mode  of  dealing  in  these  stocks,  that  it  cannot, 
in  the  absence  of  legislative  expression,  be  held  to  exist. 

§  108.  The  established  doctrine  of  the  right  of  shareholders  under  national 
hanking  act. 

For  these  reasons,  and  upon  these  authorities,  the  proposition  must  be  con- 
sidered as  established  that  a  share  owner  in  a  national  bank,  while  it  is  a  going 
concern,  has  the  absolute  right,  in  the  absence  of  fraud,  to  make  a  bona  fide 
and  actuabsale  and  transfer  of  his  shares  at  any  time  to  any  person  capable  in 
law  of  purchasing  and  holding  the  same  and  of  assuming  the  transferrer's  lia- 
bilities in  respect  thereto,  and  that  this  right  is  not,  in  such  cases,  subject  to  the 
control  of  the  directors  or  other  stockholders. 

Our  second  proposition  is  that  Laflin  did  make  a  complete  and  effectual  sale 
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and  transfer  of  his  shares  to  James  H.  Britton  individually,  and  that,  as  to 
Laflin,  it  was  not  a  sale  and  transfer  of  the  stock  to  the  bank.  Laflin  sold 
through  the  broker  or  agent,  Keleher,  and  the  latter  dealt  with  Britton  as  an 
individual,  without  knowledge  that  Britton  intended  to  turn  over  the  shares  to 
the  bank,  and  he  received  in  payment  for  the  shares  the  personal  check  of  Mr. 
Britton,  and  delivered  to  him  at  the  same  time  the  certificates  of  stock  assigned 
in  blank,  with  powers  of  attorney  in  blank  thereon  indorsed,  authorizing  the 
transfer  of  the  shares  on  the  books  of  the  bank. 

§  109.   When  transfer  was  complete. 

As  between  Laflin  and  Britton,  the  transfer  was  complete  by  the  sale,  assign- 
ment, delivery  and  payment,  without  registration,  and  this  whether  it  gave 
Britton  before  the  registration  the  legal  title  to  the  shares  as  against  Laflin,  or 
only  a  complete  equitable  title.  Union  Bank  v.  Laird,  2  Wheat.,  390 ;  Webster 
V,  Upton,  1  Otto,  65,  71 ;  Black  v.  Zacharie,  3  How.,  483 ;  Bank  v.  Lanier,  11 
Wall,  369,  377;  Chouteau  Spring  Co.  v.  Harris,  20  Mo.,  382;  Moore  v.  Bank, 
52  Mo.,  377;  New  York,  etc.,  Kailroad  Co.  v.  Schuyler,  34  N.  T.,  80;  McNeill 
V,  Bank,  46  id.,  325;  Grymes  v.  Hone,  49  id.,  17,  22;  Bank  of  Utica  v.  Smalley, 
2  Cow.,  778 ;  Bank  of  Commerce's  Appeal,  73  Pa.  St.,  59 ;  Eoss  v.  Southwestern 
Eailroad  Co.,  53  Ga.,  514;  Hoppin  v,  Buffum,  9  E.  I.,  513;  Bank  of  America 
V,  McNeil,  10  Bush  (Ky.),  54;  Davis  v.  Lee,  26  Miss.,  505;  German  Union 
Ass'n  V,  Sendemeyer,  50  Pa.  St.,  67;  Leavitt  v,  Fisher,  4  Duer,  1. 

§  110.  Both  vendor  and  vendee  have  power  to  make  transfer;  vendor  may 
compel  vendee  to  record  transfer. 

That  the  transaction  is  complete  as  between  seller  and  purchaser  of  stock  by 
the  assignment  and  delivery  of  the  certificate  assigned,  with  the  power  to 
transfer  and  the  receipt  of  payment,  is  fully  shown  by  these  cases,  and  is  also 
evident  from  the  fact  that  thereupon  each  of  them  has  the  legal  right  to 
have  a  transfer  of  the  shares  made  on  the  books  of  the  bank.  The  seller  of 
the  shares,  for  his  protection  against  creditors  of  the  bank  in  case  of  insolvenc\', 
may  transfer  the  same  on  the  books  to  the  vendee,  the  purchase  being  the  au- 
thority to  the  seller  to  do  this.  Webster  v,  Upton,  1  Otto,  65,  71.  And,  for 
the  like  reason,  the  seller  of  shares  who  has  done  all  that  is  necessary  to  enable 
the  purchaser  to  transfer  the  shares  on  the  books  may  file  a  bill  to  compel  the 
vendee  to  record  the  transfer.  Shaw  v.  Fisher,  2  DeG.  &  S.,  11 ;  Cheale  v. 
Ken  ward,  3  DeG.  &  J.,  27;  Wynne  v.  Price,  3  DeG.  &  S.,  310;  Webster  v. 
Upton,  1  Otto,  65,  71.  So,  also,  the  vendee  of  the  shares,  where  the  vendor 
has  done  all  that  is  necessary  to  enable  the  transfer  to  be  registered,  may  for 
his  own  protection  compel  the  bank  to  register  the  transfer,  or  hold  it  liable  in 
damages  for  a  wrongful  refusal.  Bank  v.  Lanier,  11  Wall.,  369  (§§  164r-169, 
infra)\  Hill  v.  Pine  Eiver  Bank,  45  N.  H.,  300;  Bank  of  Utica  v.  Smalley,  2 
Cow.,  778;  Commercial  Bank  v,  Kortright,  22  Wend.,  348.  The  delivery  of  the 
share  certificates  assigned  in  blank  and  blank  transfers  will  entitle  the  bona  fide 
vendee  to  have  the  transfer  registered.  "  Whoever  in  good  faith  buys  the  stock 
and  produces  to  the  corporation  the  certificates  regularly  assigned,,  with  poxv^r  to 
transfer,  is  entitled  to  have  the  stock  transferred  "  (Bank  v,  Lanier,  11  Wall., 
369,  per  Davis,  J.),  unless  there  exists  some  valid  and  legal  reason  in  favor  of  the 
bank  for  refusing  to  register  the  transfer,  as  in  the  case  of  the  Union  Bank  v. 
Laird,  2  Wheat.,  390.  In  that  case  the  charter  gave  the  bank  a  lien  for  the  share- 
holder's debt  to  it,  and  provided  that  "stock  shall  be  transferable  only  on  the 
books  of  the  bank."  Under  these  circumstances  the  bank  was  held  to  have  a 
lien  on  the  shares  to  secure  the  share  owner's  indebtedness  to  it,  which  was 
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superior  to  the  right  of  the  unregistered  transferee  of  the  stock.  Black  v. 
Zacharie,  3  How.,  483. 

If  the  foregoing  propositions  are  sound,  Britton,  as  against  Laflin,  had  the 
right  immediately  on  delivery  and  payment  to  register  the  transfer  of  the 
shares,  and  had  the  power  to  fill  up  the  blank  transfers  and  have  the  transfer 
registered.  He  Tahite  Cotton  Co.,  Law  Eep.,  17  Eq.,  273;  German  Union 
Ass'n  V.  Sendemeyer,  50  Pa.  St.,  67;  Leavitt  v.  Fisher,  4  Duer,  1;  Commercial 
Bank  v.  Kortright,  22  Wend.,  348.  Nothing  more  was  required  to  be  done  by 
Laflin  or  needed  to  enable  Britton  to  make  his  title  complete.  And  Laflin 
could  have  compelled  Britton  to  register  the  transfer.  If  Laflin  had  proceeded 
against  Britton,  he  could  have  forced  him  to  have  accepted  a  transfer  of  the 
stock  in  his  own  name  or  in  the  name  of  some  person  capable  of  taking  and 
holding  the  same.  Maxted  v.  Paine,  Law  Eep.,  6  Ex.,  132.  It  would  have 
been  no  answer  to  Laflin  for  Britton  to  have  said,  "  I  bought  this  stock,  not 
for  myself,  but  for  the  bank."  Laflin  could  have  rejoined,  *'  You  purported  to 
act  for  yourself;  I  supposed  you  were  so  acting,  and  you  had  no  authority,  and 
could  have  had  none,  to  act  for  the  bank."  It  is  held  in  England,  under  the 
companies  act,  that  the  transferrer  of  shares  is  liable  to  be  treated  as  a  stock- 
holder until  he  transfers  to  one  who  is  in  law  capable  of  holding  and  liable  in 
respect  of  the  shares,  and  whose  purchase  is  registered,  unless,  perhaps,  where 
the  neglect  to  register  is  entirely  the  fault  of  the  corporation  or  its  officers. 
Fyfe's  Case,  Law  Rep.,  4  Ch.,  768 ;  Lowe's  Case,  id.,  9  Eq.,  589 ;  Shropshire, 
etc.,  Railway  and  Canal  Co.  v.  The  Queen,  id.,  7  H.  L.,  496,  513;  McEuen  v. 
West  London  Wharves,  etc.,  Co.,  id.,  6  Ch.,  655;  Weston's  Case,  id.,4  Ch.,  20; 
Gooch's  Case,  id.,  8  Ch.,  266 ;  Gilbert's  Case,  id.,  5  Ch.,  559 ;  Master's  Case,  id., 
7  Ch.,  292;  Nickalls  v.  Merry,  id.,  7  H.  L.,  530;  Symonds'  Case,  id.,  5  Ch.,  298; 
Heritage's  Case,  id.,  9  Eq.,  5. 

§111.  Mank  not  a  cestui  que  trust 

Assuming,  without  deciding,  that  this  principle  applies  in  all  its  force  under 
the  national  banking  act,  if  Laflin  had  sold  to  an  infant,  his  liability  would 
remain,  notwithstanding  the  transfer  was  registered.  Nickalls  v.  Merry,  Law 
Rep.,  7  H.  L.,  530;  Symonds'  Case,  id.,  5  Ch.,  298.  If  he  had  sold  to  the 
bank,  he  would  remain  prima  fade^  if  not  actually,  liable,  if  the  bank  should 
so  elect.  And  if  the  seller  of  shares  remains  liable  under  the  national  bank- 
ing act  until  there  'is  a  registered  valid  transfer, — that  is,  until  some  person 
succeeds  to  the  stock  who  is  capable  of  holding  it  and  liable  in  respect  to  it, — 
this  principle  will  not  make  Laflin  liable  under  the  facts  of  the  present  case. 
Here  the  transfer  was  registered,  but  Britton,  instead  of  registering  it  in  his 
own  name,  as  it  was  his  duty  towards  Laflin  to  do,  registered  it  in  his  name  as 
"trustee"  without  Laflin's  knowledge.  But  the  act  (Rsv.  Stats.,  sec.  5152) 
authorizes  the  holding  of  stock  by  a  trustee.  If  Laflin,  in  order  to  relieve  him- 
self of  liability,  is  bound  to  see  .the  transfer  of  the  stock  registered,  the  reg- 
istry actually  made  would  not  charge  him  with  constructive  notice  that  the 
bank  was  in  reality  the  cestui  que  trust.  Britton  is  responsible  personally,  inas- 
niQch  as  he  had  no  authority  to  act  for  the  bank,  and  as  there  is  no  cestui  que 
trust  who  is  liable.  He  is  liable  for  the  unauthorized  investment  and  use  of 
the  trust  money  of  the  bank,  and  can  be  compelled  to  refund  it.  Great  East- 
em  Railway  Co.  v.  Turner,  Law  Rep.,  8  Ch.,  149.  If  it  becomes  necessary  to 
assess  the  stockholders,  he  will  be  estopped  to  say  that  he  is  not  individually 
I'esponsible,  since  he  was  not  acting  by  authority  of  any  cestui  que  trtbst  capa- 
ble of  taking  and  holding  the  shares.    If  the  sale  of  this  stock  had  been  reg- 
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istered  to  Brittoa  individually,  it  is  clear  that  Laflin  would  not  have  been 
liable  to  the  bank  or  its  creditors;  and,  as  the  matter  now  stands,  the  bank 
and  its  creditors  have  every  right  and  remedy  against  Britton  which  they 
would  have  had  if  the  shares  had  been  transferred  to  him  individually  instead 
of  to  him  as  "  trustee." 

§  112,  Transferrer  or  vendor  of  stock  for  value,  having  no  notice  of  vendee  s 
acting  "  ultra  vires  "  in  regard  to  registering  a  transfer,  cannot  be  hdd  liable. 

Our  third  proposition  is  that  Laflin  is  not  liable  because  the  money  received 
for  the  stock  was  unlawfully  taken  by  Britton  from  the  bank.  The  reason  for 
this  conclusion  is  that  Laflin  parted  with  value  —  with  his  shares,  with  his 
power  of  control  over  them,  and  the  right  to  sell  them  to  others, —  and  had  no 
notice  at  or  prior  to  the  consummation  of  the  transaction  that  Britton  was 
acting  ultra  vires,  and  intended  to  misappropriate  the  funds  of  the  bank.  If 
he  had  dealt  directly  with  the  bank,  or  if  he  or  his  agent  had  known  what 
took  place  inside  the  counter  before  the  transaction  with  Britton  had  been 
completed,  he  would  have  been  liable.  It  is  urged  by  the  receiver's  counsel 
that  Laflin  had  constructive  notice.  Mr.  Shields,  in  his  argument,  bases  Laflin's 
liability  on  the  proposition  that,  being  a  shareholder  in  the  bank,  he  is  charged 
with  constructive  notice  of  the  condition  of  the  bank,  and  of  what  was  done 
by  the  president  in  violation  of  law  and  of  his  official  duty  in  respect  of  these 
shares.  I  admit  that  if,  in  a  transaction  directly  with  the  bank,  he  had  re- 
ceived moneys  to  which  he  was  not  entitled,  he  could  be  made  to  pay  back  the 
same,  irrespective  of  the  question  of  knowledge  on  his  part.  Curran  v.  Ar- 
kansas, 15  How.,  304;  Kailroad  Co.  v,  Howard,  7  Wall.,  392.  But  it  is  to  be 
remembered  in  this  case  that  Laflm  is  sought  to  be  made  liable  in  respect  of 
the  sale  and  transfer  of  his  shares,  which  sale  and  transfer  he  had  the  perfect 
right  to  make,  if  he  acted  bona  fide*  and  he  has  the  same  right  to  sell  his 
shares  to  another  shareholder  that  he  would  have  to  sell  them  to  a  person  not 
a  shareholder.  Even  directors  have  the  right  to  make  a  bona  fide  sale  of  their 
shares,  and  thus  get  rid  of  liability,  if  they  pursue  the  articles  or  charter,  and 
take  no  advantage  of  their  position  and  commit  no  fraud.  Gilbert's  Case, 
Law  Rep.,  5  Ch.,  559;  Ec  parte  Littledale,  id.,  9  Ch.,  257.  And  shareholders, 
in  the  exercise  of  their  right  to  transfer  shares,  are  not  bound,  it  seems,  to  take 
notice  of  irregularities  on  the  part  of  the  directors  in  respect  to  the  transfer  of 
shares.  Bargate  v.  Shortridge,  Law  Rep.,  5  H.  L.,  297,  323 ;  Taylor  v.  Hughes, 
2  Jo.  &  Lat.,  24;  Ex  parte  Bagge  v.  North  Coal  Co.,  13  Beav.,  162.  Nor  are 
directors,  it  seems,  much  less  shareholders,  in  the  transfer  of  their  stock,  bound 
to  take  notice  of  the  books  of  account  of  the  company.  Cartmell's  Case,  Law 
Rep.,  9  Ch.,  691;  Hill  v.  Manchester,  etc.,  Co.,  2  Nev.  &  M.,  573;  5  Barn.  6z 
Ad.,  874;  Haynes  v.  Brown,  36  K  IL,  568. 

§  113.  Wh^in  sale  and  transfer  are  complete,  and  vendor  is  free  from  liabil- 
ity to  creditors  of  co7poration. 

We  are  of  opinion,  therefore,  that  the  sale  and  transfer  of  the  stock,  as  be- 
tween Laflin  and  Britton,  was  complete  as  soon  as  the  stock  was  delivered, 
assigned  in  blank,  with  the  power  to  transfer,  and  payment  received ;  and  that 
what  Britton,  without  Laflin's  knowledge,  afterwards^  did,  although  on  the 
same  day,  in  transferring  the  shares  to  himself  as  trustee  for  the  bank,  and  in 
reimbursing  himself  out  of  the  funds  of  the  bank,  could  not  retroact  upon 
Laflin,  whose  status  had  already  been  fixed,  and  whose  rights  had  already  been 
acquired.  Bank  of  America  v.  McXeil,  10  Bush,  54,  58.  Mr.  Henderson's 
argument  for  the  receiver  went  mainly  upon  the  ground  that  Laflin  was 
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chargeable,  through  Mr.  Qirault,  with  constructive  notice  of  Britton's  wrong- 
ful acts  in  the  purchase  of  these  shares,  and  in  the  use  of  the  bank's  money  to 
reimburse  himself  therefor.  This  argument  rests  upon  these  propositions: 
That  the  sale  was  not  complete  until  the  transfer  was  registered;  that,  in  mak- 
ing the  transfer,  Girault,  although  acting  under  Britton's  directions,  was  solely 
Laflin's  agent  (by  virtue  of  his  inserting  his  name  in  the  blank  power  of  attor- 
ney); and  that,  inasmuch  as  Girault  knew  of  Britton's  acts  in  directing  the 
transfer  for  the  benefit  of  the  bank,  and  in  paying  himself  for  the  purchase 
money  out  of  the  general  means  of  the  bank,  the  law  imputes  this  knowledge 
to  Mr.  Laflin.  The  first  branch  of  this  proposition  is  inconsistent  with  the 
one  which  yve  have  above  attempted  to  maintain,  viz.,  that  the  transaction  be- 
tween Laflin  and  Britton  was  complete  without  registration  of  the  transfer, 
and  that  it  is  equally  complete  as  to  the  bank,  unless  the  bank  had  some  valid 
reason  for  refusing  to  register  the  transfer.  Britton  had  the  right  to  register 
the  purchase  in  his  own  name.  He  was  in  good  credit  with  the  bank,  and  in 
the  community.  He  was  not  then  known  to  be  insolvent — indeed,  it  is  not 
shown  by  the  proofs  that  he  is  now  insolvent.  Laflin  could  have  compelled 
him  to  register  the  transfer  in  his  own  name.  In  the  eye  of  the  law,  the  trans- 
fer to  Britton  as  "trustee"  is  a  transfer  to  Britton  individually;  for,  as  above 
shown,  Britton  could  not  set  up  his  ult?'a  vires  acts  to  defeat  his  personal  re- 
sponsibility. Ashhurst  v.  Mason,  Law  Eep.,  20  Eq.,  225 ;  ILc  parte  Littledale, 
id.,  9  Ch.,  257.  If  Laflin  had  a  completed  right,  immediately  on  receiving 
payment  for  the  shares,  to  have  Britton  register  the  transfer  of  the  shares,  and 
if,  immediately  on  such  payment,  Britton  had  the  right  to  register  the  transfer 
to  himself,  and  if  the  bank  could  not  have  resisted  Laflin's  application  to  compel 
a  registration  of  the  transfer  to  Britton,  it  is  obvious  that  notice  subsequently 
received  by  Laflin  personally,  or  through  an  agent,  w^ould  be  immaterial. 

If  this  view  is  sound,  it  is  unnecessary  to  decide  the  further  question,  whether 
Girault,  in  consequence  of  his  relations  to  Britton,  and  the  fact  that  he  acted 
as  his  servant,  and  implicitly  obeyed  his  directions,  is  to  be  regarded,  in  making 
the  formal  act  of  transfer  on  the  books,  as  the  agent  of  Laflin,  in  such  sense 
that  knowledge  acquired  by  him  from  Britton  i$  to  be  imputed  to  Laflin.  It  do- 
serves  consideration,  whether,  under  the  circumstances,  Girault  was  Laflin's 
agent,  so  as  constructively  to  affect  Laflin  with  notice  of  what  was  being  done, 
not  in  the  necessary  or  lawful  execution  of  his  authority,  but  in  violation  of 
that  authority,  and  in  hostility  to  his  rights,. as  well  as  those  of  the  bank. 
These  are  the  positions  taken  by  Mr.  Slayback  in  Mr.  Laflin's  behalf,  and  they 
certainly*  have  great  force.  For,  in  this  view,  if  the  name  of  some  one  outside 
the  bank,  having  no  knowledge  of  what  was  going  on  inside  the  bank,  had  been 
filled  in  by  Britton  as  the  attorney  to  make  the  transfer,  or  if  Britton  had  filled 
in  his  own  name,  Laflin  would  not  be  liable.  It  is  certainly  extremely  narrow 
ground  to  make  Laflin's  liability  depend  upon  the  accident  whose  name  shall 
be  used  to  make  the  formal  transfer,  and  upon  what  knowledge  of  the  interior 
working  of  the  bank  such  person  may  happen  to  possess,  especially  in  view  of 
the  custom  to  transfer  stock  in  blank  through  many  hands  before  any  registry 
is  made.  It  was  strongly  urged  at  the  bar  by  Mr.  Henderson,  for  the  receiver, 
that  the  foregoing  views  of  the  right  of  the  shareholder  to  transfer  his  shares 
will  have  the  effect  to  permit  transfer  to  persons  not  able  to  respond  to  the 
double  liability  imposed  on  shareholders,  and  thus  work  an  injury  to  the  solvent 
shareholders  and  to  creditors.  But  we  must  hold  to  the  absolute  right  of  the 
share  owner  to  transfer  his  stock  in  good  faith,  or  the  alternative  that  the  direct- 
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ors  may  hare  the  right  to  refuse  their  assent  to  snch  transfer,  thus  putting  a 
shareholder  in  their  power.  Not  a  syllable  can  be  found  in  the  banking  act 
giving  the  directors  such  a  power;  while,  on  the  other  hand,  the  right  to  trans- 
fer shares  is  expressly  recognized.  If  it  is  desirable  for  the  security  of  the 
^v  shareholders  or  creditors  that  the  existing  members  should,  through  the  direct- 

ors, have  a  veto  on  the  right  of  a  shareholder  to  transfer  his  shares,  such  a 
power  must  be  plainly  conferred.  It  has  not  been  given,  and  cannot,  therefore, 
be  held  to  exist. 

§  11 4.  The  unrestricted  right  of  transfer  is  limited  to  solvent  corporations,  and 
cannot  be  used  for  fraudvlemi  purposes. 

It  is  proper  to  remark,  in  order  to  preclude  erroneous  inferences  from  the 
views  here  maintained,  that  it  is  probable  that  the  unrestricted  right  of  trans- 
fer has  reference  to  transfers  in  solvent  and  going  concerns,  and  is  not  intended 
to  enable  shareholders  to  escape  from  liability  where  the  association  has  com- 
mitted an  act  of  insolvency,  or  has  ceased  to  be  a  going  concern.  AUin's  Case, 
LawEep.,  16  Eq.,  449,  per  Lord  Chancellor  Selbourne;  Chappell's  Case,  id.,  6 
Ch.,  902.  While  we  maintain  the  right  of  a  shareholder  to  dispose  of  his 
shares  absolutely,  by  an  out  and  out  sale  and  registered  transfer,  and  thus 
escape  liabilitj^,  provided  the  sale  is  made  hona  fide^  and  the  purchaser  is  in 
law  capable  of  assuming  the  liabilities  of  the  transferrer,  yet  this  does  not  in- 
volve the  right  to  transfer  shares  for  a  fraudulent  purpose,  or  under  circum- 
stances which  the  transferrer  knows  will  make  the  transfer,  if  it  is  sustained, 
work  a  fraucf  upon  the  other  shareholders,  or  upon  the  creditors  of  the  bank. 

The  result  is,  that  there  must  be  a  decree  dismissing  the  bill  as  to  Laflin,  and 
as  the  bill  is  not  framed  for  separate  relief  against  Britton,  dismissing  the  same 
as  to  him  also,  but  without  prejudice* 

BUI  dismissed. 

§  1 15.  Taking  stock  as  security.^  A  national  bank  cannot  make  a  loan  on  the  security  of 
its  own  stock.     Bank  v.  Lanier,  11  Wall.,  S69.    See  §  155. 

§  116.  Injunction. —  A  stockholder  may  restrain  the  officers  of  a  national  bank  from  pur- 
suing a  course  o£  conduct  in  violation  of  its  charter  and  from  wasting  its  assets.  Shoemaker 
V.  National  Mechanics'  Bank,  2  Abb.,  416.    See  the  case,  ^  183-185. 

§  117.  Rights  of  stockholder.— If  the  bank  misappropriate  the  funds  of  the  stockholder 
he  may  sue  for  their  recovery.    Wilson  «.  Rogers,*  1  Wyom.  T*y,  56. 

g  11 8.  A  by-law  is  a  contract.—  A  by-law  of  a  bank,  taken  in  connection  with  a  clause  of 
its  articles  of  association  authorizing  it,  must  be  taken  to  be  a  contract  between  the  bank 
and  its  stockholders,  and  interpreted  accordingly.    In  re  Dunkerson,  4  Biss.,  233. 

g  1 1 9.  Where  there  Is  no  stock  the  profits  are  divided  among  the  depositors.—  The  Na- 
tional Savings  Bank  of  the  District  of  Columbia,  under  the  act  of  congress  creating  it,  has 
no  capital  stock,  and  consequently  no  stockholders.  The  bond  of  |200,000  required  to  be 
given  as  security  to  depositors  is  not  capital  stock.  The  corporators  are  entitled  to  no  part 
of  the  profits  of  the  institution,  but  these  are  to  be  divided  among  the  depositors  or  accumu* 
lated  for  their  greater  security.    Huntington  v.  Savings  Bank.  6  Otto,  801. 

§  1 20.  Transfer  of  stock ;  liability  of  parties.—  The  transfer  of  stock  in  a  national  bank 
to  an  insolvent  person  for  the  purpose  of  relieving  the  holder  from  liability  is  a  fraud  upon 
the  rights  of  the  creditors,  and  is  void.     Bowden  t?.  Santos,*  1  Hughes,  158. 

§  121.  A  transfer  of  stock  on  the  books  of  the  bank  vests  the  title  in  the  transferee,  and 
renders  him  individually  liable  for  the  debts  of  the  bank,  although  he  holds  such  stock  only 
as  security  for  the  payment  of  a  debt.     Moore  v,  Jones,*  3  Woods,  53. 

§  122.  Where  shares  in  a  national  bank  were  duly  transferred  on  the  books  of  the  bank  as 
collateral  security*  and  afterwards  the  debt  was  paid  but  the  shares  were  not  retransferred, 
heldy  that  the  transferee  was  liable  as  stockholder  to  the  creditors  of  the  bank.  Bowden  v. 
F.  &  M.  National  Bank,*  1  Hughes,  807. 

§  123.  A  purchaser  of  stock  which  is  not  transferred  on  the  books  of  the  bank  is  entitled 
to  such  stock  as  against  one  who  attaches  the  same  as  the  property  of  the  seller  after  the 
transfer.    Continental  National  Bank  v,  Eliot  National  Bank,*  7  Fed.  R,  369. 
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§  1 84.  A  national  bank  that  permits  a  transfer-  of  its  stock  on  its  books,  without  the  sur* 
render  of  the  certificate,  becomes  liable  to  the  party  injured.  Bank  v,  Lanier,  11  Wall.,  369. 
See  the  case,  §55  164r-169. 

§  1225.  Notwithstanding  a  state  statute,  that  the  stock  of  a  bank  shall  be  transferred  only 
upon  the  books  of  a  bank,  and  in  the  presence  of  the  president  and  cashier,  in  conformity 
'with  the  by-laws  of  the  bank,  a  transfer  made  by  the  cashier  in  conformity  with  the  general 
usage  of  the  bank  will  be  presumed  to  be  with  the  knowledge  and  assent  of  the  directors,  in 
the  absence  of  any  by-law  regulating  the  matter.  National  Bank  v.  Watertown  Bank,  15 
Otto,  2i0. 

§  1 26.  A  state  law  which  forbids  a  stockholder  of  a  bank  to  sell  or  transfer  his  stock  in  such 
bank  while  he  is  indebted  to  it,  unless  he  shall  give  security,  gives  the  bank  a  lien  ou  such 
stock  for  its  debt,  but  such  lien  may  be  waived  by  the  bank,  or  by  acts  of  its  cashier  acting 
under  express  or  implied  authority.  As  between  the  parties,  the  transfer  of  such  stock  by 
the  debtor  is  good,  and  the  bank,  by  its  conduct,  may  lose  its  lien,  as  by  acquiescence  in  the 
unauthorized  transfer  of  such  stock  upon  its  books.    Ibid. 

§  127.  P.  transferred  to  C.  certain  shares  of  bank  stock  as  collateral  security,  with  a 
power  of  sale  in  case  of  his  default  in  making  certain  agreed  payments.  Having  made 
the  default,  C.  transmitted  the  stock  to  the  cashier  of  the  bank,  and  asked  for  a  certificate  in 
his  name.  The  cashier  transferred  the  stock  On  the  stock  ledger,  but  sent  no  certificate 
because  he  had  no  signatures  of  the  president  to  blank  certificates.  It  was  the  habit  of  the 
cashier  to  make  similar  transfers  of  stock  without  consulting  the  directors,  and  the  bank  had 
no  by-law  on  the  subject.  Certain  of  these  shares  of  stock  were  sold  by  the  cashier,  acting 
under  power  of  attorney  from  C.  P.  becoming  insolvent,  and  being  indebted  to  the  bank, 
the  bank  declined  to  ratify  the  act  of  the  cashier  in  transferring  the  stock  to  C.,  and  refused 
to  give  C.  a  certificate  therefor.  In  an  action  by  C.  to  compel  the  bank  to  issue  such  certifi- 
cate, it  was  held  that  P.  passed  a  good  title  to  C. ;  that  the  act  of  the  cashier  vested  a  good 
title  to  the  stock  in  C,  and  he  was  entitled  to  a  certificate,  and  that  the  bank,  by  its  laches  and 
its  acquiescence  in  the  sale  of  a  part  of  such  certificates  to  other  parties,  had  lost  the  right  it 
might  otherwise  have  had  to  object  to  the  transfer  of  such  stock  by  P.  while  indebted  to  itt 
Ibid. 

§  128.  Nr>  h'en  on  stock  in  favor  of  bank.—  A  by-law  which  gives  the  bank  a  lien  upon  its 
own  stock  for  debts  due  from  the  holder  to  the  bank  is  void.  '  Bank  v.  Lanier,  11  WalL,  369 
(§§  164-169) ;  Bullard  v.  Bank,  18  Wall.,  589.    See  the  case,  §§  71-74. 

§  129.  Under  the  act  of  1863,  §  36,  the  bank  had  a  lien  to  sbcure  debts  due  to  it,  on  the 
stock  of  any  debtor  stockholder.  This  section  was  left  out  of  the  substituted  act  of  1864. 
Ibid. 

%  ]  30.  A  by-law  declaring  that  a  lien  shall  exist  for  all  loans  by  the  bank  to  its  stockholders 
upon  their  stock  is  void  because  it  is  in  violation  of  the  banking  act.  Evansville  National 
Bank  v.  Metropolitan  National  Bank,*  2  Biss,,  527. 

§  131.  A  national  bank  may,  by  its  by-laws,  prohibit  its  stockholders  from  transferring 
their  stock  while  they  are  indebted  to  it.  Knight  v.  Old  National  Bank,*  3  Cliff.,  429.     See  §  54. 

§  132.  A  by-law  of  a  bank  which  provides  that  no  stock  shall  be  transferred  by  the  holder 
while  indebted  to  the  bank,  unless  by  the  consent  of  the  board  of  directore,  creates  a  lien  upon 
such  stock  for  the  indebtedness  of  the  stockholder  to  the  bank.  So  where  a  stockholder  of  a 
bank  became  bankrupt,  owing  the  bank  a  greater  sum  than  the  value  of  'his  stock,  it  was  held 
that  the  bank  had  a  valid  lien  on  such  stock  as  against  the  assignee,  and  it  was  ordered  by 
the  court  that  the  bank  sell  such  stock  and  apply  the  proceeds  to  its  claim  against  the  bank- 
rupt, and  that  it  have  permission  to  present  the  deficiency  as  a  claim  against  the  bankrupt's 
estate.     In  re  Dunkerson,  4  Biss.,  231. 

§  1 33.  Liiibtlity  of  stKjkhoMers.— When  the  comptroller  declares  and  orders  an  assessment, 
the  precise  amount  each  stockholder  must  contribute  is  a  certain,  exact  sum,  and  a  suit  at  law 
U  the  proper  proceeding  to  collect  the  assessment.  There  is  no  necessity  for  invoking  the  aid 
of  a  court  of  chancery  to  determine  the  sum  each  stockholder  must  pay.  Bailey  v.  Sawyer,* 
4  DilL,  463. 

§  1 34.  Where  the  pledgee  of  national  bank  stock  has  the  stock  transferred  to  himself  or  to 
an  irresponsible  person  to  relieve  himself,  he  is  liable ;  but  when  it  is  put  into  the  hands  of  a 
third  person  to  hold  for  the  benefit  of  both  pledgor  and  pledgee,  the  latter  is  not  liable. 
Merely  holdmg  the  stock  as  pledgee  does  not  render  the  holder  liable.  Anderson  v.  Philadel- 
phia W.  Co.,*  4  Fed.  R.,  130. 

§  135.  One  who  allows  himself  to  be  held  out  as  the  owner  of  stock  is  liable  as  a  stock- 
holder, through  the  receiver  to  the  creditors,  whether  he  is  in  fact  such  owner  or  not.  Case 
V,  Small,*  10  Fed.  R.,  722. 

§  136.  The  liability  of  the  stockholder  is  several  and  not  joint.  Bailey  v.  Sawyer,*  4  Dili., 
468. 
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§  1 37.  A  plea  by  a  stockholder  to  an  action  against  him  upon  his  stock  liabUitj.  that  the 
comptroller  is  about  to  pay  certain  claims  for  which  the  bank  is  not  responsible,  and  that  there 
are  assets  sufficient  to  pay  the  just  debts  of  the  bank,  is  bad.  Casey  ti.  Galli,  4  Otto,  676» 
See  the  case,  §§  75-81. 

§  1 38.  The  receiver  may  sue  the  stockholders  upon  their  liability  as  such,  either  in  his  own 
name  or  in  the  name  of  the  bank  for  his  use.  He  may  bring  an  action  against  them  sepa- 
rately at  law,  and  is  not  compelled  to  resort  to  equity.  Stanton  v.  Wilkeson,  8  Ben.,  357. 
See  tlie  case,  g§  84-39. 

ly.  Claqis  against  the  Bank. 

Summary  — Inhere**  on  claims,  §§  189,  Ul,-- Effect  of  proof  of  elaima,  g  140,— Guaranty, 

§  142.— Monthly  accountSt  §  148. 

§  1 R9.  A  depositor  in  a  national  bank,  in  the  hands  of  a  receiver,  is  entitled  to  interest  upon 
his  claim  from  the  day  of  demand.  Also  to  interest  upon  such  interest.  National  Bank  v. 
Mechanics'  National  Bank,  ^§  144-147. 

g  140.  Claims  when  proved  to  the  satisfaction  of  the  comptroller  stand  upon  the  same 
footing  as  if  they  were  in  judgment.     Ibid,  * 

§  141.  Interest  on  claims  against  national  banks  in  the  hands  of  a  receiver  must  be  paid 
before  distribution  of  the  surplus,  as  the  interest  is  an  incident  of  the  claim.  An  action  for 
the  recovery  of  such  interest  must  be  brought  against  the  bank  and  not  against  the  comptrol- 
ler or  the  receiver.  No  demand  for  the  payment  of  such  a  claim  is  necessary  before  suit 
can  be  brought,  where  a  receiver  has  been  appointed  for  the  bank.  The  Chemical  National 
Bank  v,  Bailey,  §§  148-150. 

§  1 422.  A  national  bank  has  power  to  guaranty  the  payment  of  negotiable  paper  which  it 
transfers.  The  vice-president  .of  the  bank  may  make  such  guaranty,  and  the  latter  is  estopped 
to  deny  his  authority  where  it  retains  the  proceeds  of  the  paper.  People's  Bank  t;.  National 
Bank,  §g  151,  152. 

§  1 43.  Where  the  president  of  a  bank  instructs  its  correspohdent  to  charge  to  the  account 
of  his  bank  a  private  note  held  by  the  correspondent,  which  is  done  accordingly  and  the  bank 
notified  thereof,  and  it  accepts  such  notification  without  objection,  such  bank  and  the  re* 
ceiver  in  charge  of  the  same  are  estopped  to  question  the  validity  of  such  action.  Burton  v^ 
Burley.  §  158. 

[Notes.— See  §§  154, 155.] 

NATIONAL  BANK  v,  MECHANICS'  NATIONAL  BANK. 
(4  Otto,  487-441.    1876.) 

Error  to  TJ.  S.  Circuit  Court,  Southern  District  of  New  Tort 

Opinion  by  Mr.  Justice  Swayne. 

Statement  of  Facts. —  This  suit  was  brought  by  the  defendant  in  error  as  an 
original  claimant  and  as  the  assignee  of  other  parties.  Ail  the  claims  have  a 
common  origin  and  involve  the  same  principle.  On  the  22d  of  November,. 
1873,  the  Bank  of  the  Commonwealth  refused  to  pay  its  circulating  notes  oa 
demand,  and  became  in  default.  The  comptroller  of  the  currency  appointed  a 
receiver,  and  the  bank  has  since  been  in  his  hands.  The  Mechanics'  Bank  and 
its  assignors  had  funds  on  deposit.  On  the  24th  of  September,  1873,  all  th©^ 
parties  demanded  payment.  Nothing  was  paid.  Instalments  on  account  of 
the  principal  debts  were  subsequently  paid  from  time  to  time  to  each  of  the 
parties.  On  the  20th  of  November,  1874,  the  last  instalment  was  paid  in  each 
case,  and  the  principal  debts  were  thereby  extinguished.  At  each  payment  in- 
terest from  the  24th  of  September,  1873,  on  the  amount  so  paid,  was  demanded 
and  refused.  The  other  parties  assigned  to  the  defendant  in  error  their  claims 
respectively  for  such  interest.  The  Mechanics'  Bank  instituted  this  suit.  The 
declaration  demands  the  payment  of  this  interest  in  all  the  cases,  with  interest 
upon  the  aggregate  amount  from  the  20th  of  November,  1874.    The  Bank  of 
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the  Commonwealth  demurred.  Judgment  was  given  against  it,  and  this  writ 
of  error  was  thereupon  prosecuted. 

Two  errors  are  assigned.  1.  That  the  plaintiff  below  was  not  entitled  to  re- 
cover any  interest.  2.  If  interest  was  recoverable,  as  demanded,  on  each 
instalment  when  paid,  the  plaintiff^  was  not  entitled  to  interest  on  the  gross 
amount  of  such  interest  from  the  20th  of  November,  1874,  the  time  when  the 
last  instalments  of  the  pnncipal  were  paid.  There  is  but  one  demurrer,  and 
that  is  to  the  whole  declaration.  The  point  is,  therefore,  well  taken  by  the 
counsel  for  the  defendant  in  error,  that,  if  any  part  of  the  declaration  be  good 
and  divisible  in  its  nature  from  the  residue,  the  demurrer  must  be  overruled. 
1  Chitty's  Plead.,  664.  But  the  view  which  we  take  of  the  case  renders  it  un- 
necessary to  apply  this  rule. 

§144.^  depositor  in  a  national  hank  in  the  hands  of  a  receiver  is  entitled  to 
interest  upon  his  claim  from  the  day  of  demand. 

By  the  common  law  interest  could  in  no  case  be  recovered.  As  early  as  the 
reign  of  King  Alfred,  in  the  ninth  century,  it  was  held  in  detestation.  Church- 
men and  laymen  alike  denounced  it.  Glanville,  Fleta  and  Bracton  all  speak  of 
it  in  terms  of  abhorrence.  The  first  English  statute  upon  the  subject  was  the 
37th  Hen.  VIII,  c.  9.  This  statute  fixed  the  lawful  rate  of  interest  at  ten  per 
cent,  per  annum,  and  visited  receiving  more  with  forfeiture  and  imprisonment. 
Other  statutes  regulating  the  subject  were  passed  in  later  reigns  from  time  to 
time,  until  finally  an  act  of  parliament  in  1854  (17  &  18  Yict.,  c.  90),  swept  all 
the  usury  laws  in  the  English  statute  books  out  of  existence  and  established 
"free  trade  in  money."  The  first  impulse  to  public  opinion  in  this  direction 
was  given  by  Bentham  near  the  close  of  the  last  century.  The  final  result 
was  doubtless  largely  due  to  his  labors.  The  fiftieth  section  of  the  national 
banking  act  (13  Stat.,  113)  requires  the  comptroller  of  the  currency  to  apply 
the  moneys  paid  over  to  him  by  the  receiver  '^on  all  such  claims  as  may  have 
baen  proved  to  his  satisfaction,  or  adjudicated  in  a  court  of  competent  juris- 
diction." -  The  act  is  silent  as  to  interest  upon  the  claims  before  or  after  proof 
or  judgment.  Can  it  be  doubted  that  a  judgment,  if  taken,  would  include 
interest  down  to  the  time  of  its  rendition?  Section  996  of  the  Revised  Stat- 
utes, p.  182,  declares  that  all  judgments  in  the  courts  of  the  United  States 
shall  bear  the  same  rate  of  interest  as  judgments  in  the  courts  of  the  states 
respectively  where  they  are  rendered.  Interest  is  allowed  by  the  law  of  New 
York  upon  judgments  from  the  time  thoy  are  perfected.  Rev.  Code  of  N. 
T-  (ed.  1859),  vol.  Ill,  p.  637.  If  these  claims  had  been  put  in.  judgment, 
whether  in  a  court  of  the  United  States  or  in  a  state  court  of  that  state,  the 
result  as  to.  interest  upon  ,the  judgment  would  have  been  the  same.  It  was 
unnecessary  to  reduce  them  to  judgment,  because  they  were  proved  to  the  sat- 
isfaction of  the  comptroller.  After  they  were  so  proved,  they  were  of  the 
same  ejficacy  as  judgments,  and  occupied  the  same  legal  ground.  Hence 
they  are  within  the  equity,  if  not  the  letter,  of  these  statutes,  and  bear  interest 
as  judgments  would  have  done.  Sedgw.  on  Constr.,  311,  315.  .  This  is  con- 
clusive upon  the  first  assignment  of  error. 

§  145.  Rule  as  to  application  of  payments. 

The  rule  settled  by  this  court  as  to  the  application  of  payment  is  that  the 
debtor  or  party  paying  the  money  may,  if  he  chooses  to  do  so,  direct  its  appro- 
priation; if  ho  fail,  the  right  devolves  upon  the  creditor;  if  be  fail,  the  law 
will  make  the  application  according  to  its  own  notions  of  justice.  Neither  of 
the  parties  can  make  it  after  a  controversy  upon  the  subject  has  arisen  between 
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them,  and  a  fortiori  not  at  the  trial.  United  States  v.  Kirkpatriok,  9  Wheat., 
720;  United  States  v.  January,  7  Cranch,  572;  Field  v.  Holland,  6  id.,  8.  In 
the  present  case,  the  appropriation  was  made  unequivocally  by  the  party  from 
whom  the  money  was  received.  How  it  would  have  been  applied  by  the  law 
if  neither  of  the  parties  had  given  any  direction  is  a  question  which  we  need 
not,  therefore,  consider. 

§  1 46.  Interest  on  interest  allowed. 

The  interest  lawfully  accruing  upon  each  of  the  claims  was  as  much  a  part 
of  it  as  the  original  debt.  The  creditor  had  the  same  right  to  the  payment  of 
the  one  as  of  the  other.  If  there  had  been  a  judgment,  and  the  full  amoant 
due  upon  it  had  not  been  paid,  an  action  of  debt  might  have  been  brought 
upon  it  to  recover  the  balance.  1  Chitt.  PL,  111.  Such  balance  would  have 
been  adjudged  to  the  plaintiff  with  interest  in  the  shape  of  damages  for  the 
detention  of  the  debt.  If,  in  that  case,  the  judgment  debtor  had  chosen  to 
pay  only  the  principal  of  the  judgment,  leaving  the  interest  unsatisfied,  and 
the  suit  had  been  for  the  balance,  consisting  of  interest  only,  the  same  result 
would  have  followed. 

§  147,  Claims^  when  proved  to  the  satisfaction,  of  tUe  comptroller^  are  upon 
(he  same  footing  as  if  they  were  in  judgment 

We  have  shown  that  the  claims,  when  proved  to  the  satisfaction  of  the 
comptroller,  were  upon  the  same  footing  as  if  they  had  been  in  judgment. 
The  amount  in  arrear  was  liquidated,  and  as  certain  as  if  it  consisted  wholly 
of  principal  instead  of  interest.  This  action  was,  therefore,  well  brought.  If 
it  had  been  in  debt,  damages  would  have  been  awarded  for  the  detention  of 
the  debt  sued  for.  The  action  not  being  in  debt,  the  same  amount  was  prop- 
erly included  in  the  mass  of  the  damages  for  which  the  judgment  was  ren- 
dered. The  compounding  of  interest,  so  far  as  it  has  occurred,  was  due 
entirely  to  the  fault  of  the  agent  of  the  plaintiff  in  error.  The  principle  of 
estoppel  in  pais  applies.  No  exception  can  be  taken  upon  that  ground.  The 
plaintiff  in  this  action  was  entitled,  ex  equo  et  bono,  to  the  money  sought  to  be 
recovered.  Where  the  right  to  recover  exists  in  this  class  of  cases,  it  includes 
interest  as  well  as  principal,  unless  there  is  something  which  would  render  the 
payment  of  the  former  inequitable.  Kent,  C.  J.,  said  upon  this  subject: 
"Each  case  will  depend  upon  the  justice  and  equity  arising  out  of  its  peculiar 
circumstances,  to  be  disclosed  at  the  trial."  Pease  v.  Barbour,  3  Caines,  265. 
See,  also,  Johnson  v.  Bland,  2  Burr.,  1087.  In  the  latter  case,  Lord  Mansfield 
said :  "  The  interest  is  an  accessory  to  the  principal ;  and  the  plaintiff  cannot 
bring  a  new  action  for  any  interest  grown  due  between  the  commencement 
of  his  action  and  the  judgment  in  it.  ...  I  don't  know  of  any  court 
in  any  country  (and  I  have  looked  into  the  matter)  which  don't  carry  interest 
down  to  the  last  act  by  which  the  sum  is  liquidated."  The  treasury  authority 
fell  into  an  error.  There  should  have  been  no  discrimination  between  prin- 
cipal and  interest  in  making  the  payments.  The  creditor  had  the  same  right 
with  respect  to  both  as  if  he  had  been  pursuing  the  defaulting  debtor  under 
other  circumstances.  The  comptroller  should  have  done  just  what  the  law 
would  have  done  if  the  case  had  not  come  under  his  cognizance.  Numerous 
cases,  both  English  and  American,  are  to  be  found  in  which  compound  interest, 
under  special  circumstances,  was  recovered.  It  is  sufficient  to  refer  to  a  few  of 
them.  £Jx  parte  Beavan,  9  Ves.  Jr.,  223 ;  Coliot  v.  Walker,  2  Anstr.,  495 ; 
Hamilton  v.  Le  Grange,  2  H.  Black.,  145 ;  Kellog  v.  Hickock,  1  Wend.  (K  Y.), 
521;  Tylee  v.  Tates,  3  Barb.  (N.  Y.),  222;  Aurora  City  v.  West,  7  Wall.,  82; 
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Town  of  Genoa  v.  Woodruff  et  al.y  92  XJ.  S.,  502.    The  demand  for  the  inter- 
est was  properly  made  upon  the  plaintiff  in  error. 

Judgment  affirmed. 

CHEMICAL  NATIONAL  BANK  v,  BAILEY. 
(Circuit  Court  for  New  York:  12  Blatchford,  480-484.    1875.) 

Opinion  by  Wallace,  J. 

Statement  of  Factts. —  It  is  stated  by  counsel  that  these  actions  are  brought 
to  determine  whether,  when  the  comptroller  of  the  currency  has  declared  a 
national  bank  in  default,  and  appointed  a  receiver  under  the  provisions  of  the 
act  under  which  such  banks  are  organized,  and  a  sufficient  fund  is  realized  from 
the  assets  to  pay  all  claims  against  the  bank  and  leave  a  surplus,  the  comp- 
troller should,  or  should  not,  allow  interest  on  the  claims  during  the  period  of 
administration,  before  appropriating  the  surplus  to  the  stockholders  of  the 
bank.  It  is  to  be  assumed,  from  this  statement,  that  the  claims  in  question 
were  due  and  payable  when  the  comptroller  took  control  of  the  affairs  of  the 
bank.  If  they  were  not,  of  course  no  interest  should  be  allowed  upon  them, 
except  from  such  time  as  they  may  have  become  due,  unless  they  were  for 
demands  conditioned  for  the  payment  of  interest.  The  equity  of  the  creditors 
to  receive  interest  on  their  claims  for  the  time  during  which  they  have  been 
precluded  from  receiving  their  principal  is  obvious.  On  general  principles, 
and  by  adjudications  in  point,  their  right  is  clear.  Interest  is  allowed,  not 
only  on  strict  legal  grounds,  where  there  is  a  contract  for  the  payment  of 
interest,  or  by  way  of  damages,  where  there  is  a  wrongful  detention  of  a  debt, 
but  upon  considerations  of  equity  and  natural  justice,  which  always  arise  where 
a  party  is  entitled  to  a  payment  of  money  and  cannot  obtain  it,  except  by 
resort  to  a  fund  created  by  operation  of  law,  the  distribution  of  which  is  at- 
tended with  delay.  It  is  upon  this  ground  that,  when,  by  statute,  preference 
is  given  to  one  class  of  creditors  over  another  in  the  distribution  of  an  estate, 
the  preference  includes  interest  on  the  preferred  class  of  claims.  In  re  Shultz, 
11  Serg.  &  Rawle,  182. 

§  148.  Interest  on  claims  against  a  fiational  lank  in  the  hands  of  a  receiver 
must  he  paid  "before  distribution  of  the  surplus. 

There  is  nothing  in  the  provisions  of  the  act  under  which  this  fund  is  to  be 
distributed  in  conflict  with  this  general  rule.  While  the  comptroller  is  not 
directed,  by  express  terms,  to  allow  interest  to  creditors,  the  act  contains  no 
language  which,  in  terms  or  by  implication,  prohibits  him  from  doing  so.  The 
fiftieth  section  of  the  act  of  June  3, 1864  (13  IJ.  S.  Stat,  at  Large,  115),  authorizes 
him,  on  becoming  satisfied  that  an  association  has  made  default  in  the  pay- 
ment of  any  of  its  circulating  notes,  to  appoint  a  receiver  of  its  affairs,  and  place 
him  in  possession  of  its  assets.  The  receiver  is  required  to  pay  over  all  moneys 
realized  from  the  assets  to  the  treasurer  of  the  United  States,  subject  to  the 
order  of  the  comptroller,  and  it  is  the  duty  of  the  comptroller,  from  time  to 
time,  to  make  ratable  dividends  from  such  moneys  upon  "all  such  claims  as 
may  have  been  proved  to  his  satisfaction,  or  adjudicated  in  a  court  of  compe- 
tent jurisdiction,"  and  to  distribute  the  remaining  proceeds  among  the  stock- 
holders. His  position  in  reference  to  the  distribution  of  the  fund  confided  to 
him  is  analogous  to  that  of  an  assignee  of  an  insolvent  estate,  or  an  adminis- 
trator of  the  estate  of  a  deceased  person.  Where  an  insolvent  law  provides 
that,  after  the  payment  of  all  debts  proved,  the  assignee  shall  pay  any  surplus 
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to  the  debtor  or  his  legal  representatives,  the  creditors  are  entitled  to  interest 
on  their  debts  during  the  period  of  administration,  and  without  regard  to  the 
fact  whether  the  debts  are  those  upon  contract  conditioned  for  the  payment  of 
interest  or  not.  Brown  v.  Lamb,  6  Mete,  203;  Atlas  Bank  v.  Nahant  Bank, 
3  Mete,  581.  Claims  proved  to  his  satisfaction  are  to  be  paid  by  the  comp- 
troller, as  debts  proved  against  an  insolvent  are  to.be  paid  by  his  assignee; 
and,  in  the  one  case  as  in  the  other,  the  interest  is  an  incident  of  the  debt  or 
claim,  and  to  be  paid  before  distribution  of  the  surplus.  Thus  far  the  general 
question  of  liability  for  interest  has  been  considered.  It  remjtins  to  consider  other 
questions  presented  by  the  record,  which  are  necessary  to  the  proper  determi- 
nation of  these  actions  in  the  form  in  which  they  have  been  brought.  In  each 
action  the  complaint  counts  in  dssumpsit^  and  a  general  demurrer  has  been 
interposed,  alleging  that  the  complaint  does  not  state  sufficient  facts  to  consti- 
tute a  cause  of  action.  The  practice  of  the  courts  of  this  state  now  prevails  in 
actions  at  law  in  this  court,  and,  by  that  practice,  judgment  may  be  rendered 
for  or  against  one  or  more  of  several  defendants. 

§  1 49. an  action  to  recover  %ucK  interest  micst  he  brought  against  tJie  haiik. 

It  is  clear  that  this  action  cannot  be  maintained  against  the  receiver  or  the 
comptroller.  The  receiver  has  no  control  over  the  assets,  except  to  pay  their 
proceeds  to  the  treasurer  of  the  United  States,  and  would,  therefore,,  not  be 
liable  to  the  plaintiff  in  any  form  of  action.  If  an  action  could  be  maintained 
against  the  comptroller,  it  would  be  one  to  enforce  a  proper  distribution  of 
the  fund,  and,  for  this  purpose,  the  action  of  assumpsit  is  not  an  appropriate 
remedy.  As  against  these  defendants,  therefore,  no  cause  of  action  is  alleged 
in  the  complaint,  and  as  to  them  the  demurrer  is  well  taken,  and  judgment 
must  be  ordered  in  their  favor.  As  against  the  defendant,  the  National  Bank 
of  the  Commonwealth,  the  demurrer  must  be  overruled.  The  corporation  con- 
tinues to  exist  for  the  purpose  of  being  sued,  notwithstanding  the  comptroller 
has  intervened  pursuant  to  the  provisions  of  the  act  under  which  it  was  organ- 
ized; and  demands  against  it  can  be  prosecuted  to  adjudication  in  any  court  of 
competent  jurisdiction.  Bank  of  Bethel  v,  Pahquioque  Bank,  14  Wall.,  383 
(§§  252-256,  infra).  In  such  an  action  interest  is  recoverable  upon  all  demands 
originating  in  contracts  conditioned  for  the  payment  of  interest,  and  on  all  de- 
mands for  money  due  and  unpaid,  by  way  of  damages  for  the  non-payment 
after  such  demands  became  due.  It  is  urged  that  interest  is  not  recoverable 
upon  debts  against  the  bank,  because  it  has  been  prevented  by  law  and  by 
superior  authority  from  paying  the  principal.  It  is  a  sufficient  answer  to  this 
argument  to  say  that  this  proposition  is  not  applicable  because  the  bank,  by  its 
own  default,  subjected  itself  to  the  proceedings  of  the  comptroller,  and  it  does 
not  lie  with  the  bank  to  assert  any  exemption  from  liability  by  reason  of  its 
own  acts  or  defaults. 

§  150.  No  demand  is  necessary  hefore  suit  can  he  hrought  where  a  receiver  has 
been  appointed. 

In  one  of  these  cases  a  portion  of  the  plaintiff's  demand  is  for  a  balance  due 
upon  deposits  made  in  the  ordinary  way  with  the  bank,  and  it  does  not  appear 
that  any  demand  was  made  for  the  amount  until  a  long  time  after  the  receiver 
bad  taken  possession.  Ordinarily  an  action  cannot  be  maintained  by  a  depos- 
itor against  a  bank  until  a  formal  demand  has  been  made;  and,  of  course,  no 
interest  can  be  recovered  except  that  arising  after  the  demand.  The  bringing  of 
an  action  does  not  amount  to  a  demand  in  such  cases.  Payne  v.  Gardiner,  29 
N.  Y.,  146.    But,  if  the  bank,  by  words  or  conduct,  denies  the  depositor's 
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right  to  his  balance,  it  becomes  presently  liable  to  an  action  without  formal 
demand,  and  interest  would  be  recoverable  as  damages.  All  the  facts  are  set 
forth  in  the  complaint  which  justified  and  led  to  the  action  of  the  comptroller. 
The  bank,  by  its  default,  initiated  proceedings  which  resulted  in  a  transfer  of 
the  moneys  of  its  depositors  to  a  receiver,  and  thus  put  it  out  of  its  own  power 
to  pay  its  depositors  when  called  upon  to  do  so.  A  demand,  under  such  cir- 
cumstances, would  have  been  an  idle  ceremony.  The  bank  cannot  be  permit- 
ted to  say  that  the  depositor  should  have  made  a  demand,  when,  if  made,  it 
would  have  been  nugatory  and  useless.  It  has  been  held  that,  in  cases  of  in* 
solvency,  where  a  debt  is  payable  on  demand  and  no  special  demand  is  shown, 
interest  is  to  be  computed  from  the  first  publication  of  the  proceedings  in  in« 
solvency.  Brown  v.  Lamb,  6  Mete.,  203.  Reason  and  analogy  favor  the 
application  of  the  rule  to  the  present  case.  Judgment  is  accordingly  oMered 
for  the  plaintiff  in  each  action  as  against  the  bank. 

PEOPLE'S  BANK  r.  NATIONAL  BANK 
(11  Otto,  181-184.    1879.) 

Ereor  to  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mr.  Justice  Swayne. 

Statement  op  Facts. —  This  case  was  submitted  to  the  court  without  the  in* 
tervention  of  a  jury.  The  court  found  the  facts  and  gave  judgment  for  the 
defendant.  The  plaintiff  thereupon  sued  out  this  writ  of  error  and  brought 
the  case  here  for  review.  The  act  of  congress  regulating  the  procedure  adopted 
seems  to  have  been  carefully  complied  with.  The  People's  Bank  of  Belleville^ 
plaintiff,  and  the  Manufacturers'  National  Bank  of  Chicago,  defendant,  in  the 
court  below,  are  respectively  the  plaintiff  and  the  defendant  in  error  here. 
For  convenience,  we  shall  speak  of  them  in  this  opinion  by  their  former  desig- 
nations. 

The  facts  lie  within  a  narrow  compass,  and  there  is  no  controversy  about  any 
of  them.  On  the  8th  of  August,  1873,  Henry  E.  Picket  made  his  ten  promis- 
sory notes  of  that  date,  each  for  $5,000,  all  payable  one  j^ear  from  date  to  his 
own  order,  indorsed  by  him,  and  bearing  interest  at  the  rate  of  ten  per  cent., 
payable  semi-annually.  Eight  of  these  notes  are  described  in  the  plaintiff's 
declaration.  Picket  delivered  the  notes  to  the  defendant  to  be  negotiated  to 
the  plaintiff,  pursuant  to  a  prior  agreement  between  him  and  the  defendant, 
that  the  latter  should  so  negotiate  the  notes  and  apply  the  proceeds  to  the 
cancellation  of  other  indebtedness  then  due  from  him  to  the  defendant.  Oa 
the  8th  of  August,  1873,  M.  D.  Buchanan,  vice-president,  and  one  of  the  direct- 
ors of  the  defendant,  with  the  knowledge  and  consent  of  the  president  and 
cashier  of  the  defendant,  who  were  also  directors,  but  without  any  authority 
from  the  board  of  directors  as  a  board,  or  of  a  majority  of  them  individually, 
or  any  notification  to  the  boird  of  directors  as  a  board,  transmitted  the  notes 
to  the  plaintiff  with  a  letter,  in  which  occurs  the  following  language:  ^'  In  ac- 
cordance with  your  telegram  I  herewith  hand  you  ten  notes  of  $5,000  each, 
etc.  .  .  -  We  debit  your  account  $50,000.  .  .  .  This  bank  hereby 
guaranties  the  payment  of  the  principal  sum  and  interest  of  said  notes."  This 
letter  was  written  below  one  of  defendant's  letter-heads,  and  signed  "  M.  D» 
Buchanan,  vice-president."  The  notes  were  also  indorsed,  "  Pay  to  the  order 
of  the  People's  Bank  of  Belleville.     Henry  E.  Picket; "  and  below,  "  This  bank 
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hereby  guaranties  the  payment  of  this  note,  principal  and  interest,  at  maturity^ 
M.  D.  Buchanan,  vice-president  Manufacturers'  National  Bank  of  Chicago.''' 
The  defendant  was  the  plaintiflTs  correspondent  at  Chicago,  and  the  plaintiff's, 
account  with  the  defendant  was  debited  with  $50,000  on  account  of  the  notes- 
At  the  same  time,  Picket's  paper  in  the  defendant's  hands  was  canceled  to  the 
same  amount.  All  the  notes  were  protested  at  maturity  for  non-payment,  and 
due  notice  was  given  to  the  defendant.  Nothing  has  been  paid  on  either  of  the 
notes.  Besides  a  special  count  in  the  declaration  upon  the  guaranty  of  each  of 
the  eight  notes  involved  in  this  suit,  there  was  a  common  count  for  money  had 
and  received.  The  case  was  submitted  in  this  court  without  an  oral  argument. 
The  opinion  of  the  learned  judge  who  decided  the  case  in  the  circuit  court  is 
not  in  the  record,  and  no  brief  has  been  submitted  on  behalf  of  the  defendant. 
A  few  remarks  will  suffice  to  give  our  view  of  the  law  touching  the  rights  of 
the  parties. 

§  1 51.  ul  national  bank  may  guaranty  the  payment  of  negotiable  paper  which 
it  transfers. 

The  national  banking  act  (R.  S.,  999,  sec.  5136)  gives  to  every  bank  created 
under  it  the  right  "  to  exercise  by  its  board  of  directors,  or  duly  authorized 
agents,  all  such  incidental  powers  as  shall  be  necessary  to  carry  on  the  business- 
of  banking,  hy  discounting  and  negotiating  promissory  notes^  drafts^  hiUs  of  ex- 
change, and  other  evidences  of  debt,  by  receiving  deposits,"  etc.  Nothing  in  the 
act  explains  or  qualifies  the  terms  italicized.  To  hand  over  with  an  indorse- 
ment and  guaranty  is  one  of  the  commonest  modes  of  transferring  the  secu- 
rities named.  Undoubtedly  a  bank  might  indorse,  "waiving  demand  and 
notice,"  and  would  be  bound  accordingly.  A  guaranty  is  a  less  onerous  and 
stringent  contract  than  that  created  by  such  an  indorsement.  We  see  no  rea- 
son to  doubt  that,  under  the  circumstances  of  this  case,  it  was  competent  for 
the  defendant  to  give  the  guaranty  here  in  question.  It  is  to  J^e  presumed  the 
vice-president  had  rightfully  the  power  he  assumed  to  exercise,  and  the  defend- 
ant is  estopped  to  deny  it.  Where  one  of  two  innocent  parties  must  suffer  bv 
the  wrongful  act  of  a  third,  he  who  gave  the  power  to  do  the  wrong  must  bear 
the  burden  of  the  consequences.  The  doctrine  of  ultra  vires  has  no  application 
in  cases  like  this.    Merchants'  Bank  v.  State  Bank,  10  Wall.,  604. 

§  1 53.  its  vice-president  may  make  such  guaranty.     The  bank  is  estopped 

to  deny  his  authority. 

All  the  parties  engaged  in  the  transaction  and  the  privies  were  agents  of  the 
defendant.  If  there  were  any  defect  of  authority  on  their  part,  the  retention 
and  enjoyment  of  the  proceeds  of  the  transaction  by  their  principal  constituted 
an  acquiescence  as  eflfectual  as  would  have  been  the  most  formal  authorization 
in  advance,  or  the  most  formal  ratification  afterwards.  These  facts  conclude 
the  defendant  from  resisting  the  demand  of  the  plaintiflf.  Wharton,  Ag.,  sec. 
89;  Bigelow,  Estoppel,  423;  Eailroad  Co.  u  Howard,  7  Wall,  392;  Keisey  v. 
National  Bank  of  Crawford  County,  69  Pa.  St,  426;  Steamboat  Co.  v.  Mo- 
Cutcheon  &  Collins,  13  id.,  13.  A  different  result  would  be  a  reproach  to  our 
jurisprudence.  Whether,  if  the  guaranty  were  void,  the  fund  received  by  the 
defendant  as  its  consideration  moving  from  the  plaintiff  could  be  recovered 
back  in  this  action  upon  the  common  count,  is  a  point  which  we  do  not  find  it 
necessary  to  consider.  See  United  States  v.  State  Bank,  96  U.  S.,  33.  The 
judgment  of  the  circuit  court  will  be  reversed,  and  this  case  will  be  remanded 
with  directions  to  enter  a  judgment  in  favor  of  the  plaintiff  in  error;  and  it  is. 
so  ordered. 
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BURTON  V.  BURLEY. 
(Circuit  Court  for  Illinois:  9  BisseU,  253-257.    1880.) 

Opinion  by  Drtjmmond,  J. 

Statement  op  Facts. —  At  the  time  the  transaxstions  which  are  the  subject  of 
controversy  in  this  case  took  place,  the  City 'National  Bank  of  Chicago  was  the 
correspondent  of  the  First  National  Bank  of  La  Crosse,  and  a  large  amount  of 
business  was  done  between  the  two  banks,  amounting  often  to  the  sum  of 
$100,000  per  month.  Generally  the  Chicago  bank  had  a  large  balance  in  its 
hands  to  the  credit  of  the  La  Crosse  bank;  and  it  was  the  custom  of  the  Chicago 
bank  to  transmit  regularly  copies  of  the  accounts  between  the  two  banks,  show- 
ing the  debits  and  credits,  and  these  accounts  were  in  all  cases  acknowledged 
by  the  La  Crosse  bank;  and  if  there  was  any  error  or  mistake  it  was  pointed 
out.  During  the  time  this  business  was  transacted,  the  La  Crosse  bank  was  in 
the  habit  of  drawing  checks  and  directing  payment  out  of  the  funds  in  the 
hands  of  the  Chicago  bank;  and  everything  concerning  the  matters  in  contro- 
versy in  the  case  was  done  substantially  in  the  same  way  as  in  other  busi- 
ness matters  between  the  banks;  and  not  only  was  no  objection  made  to  the 
disputed  charges,  but  they  were  admitted  by  the  La  Crosse  bank,  and  every- 
thing that  was  done  between  the  two  banks  was  on  the  basis  that  the  disputed 
charges  were  at  the  time  acknowledged  by  the  La  Crosse  bank.  Sutor  was 
formerly  connected  with  the  City  National  Bank  of  Chicago.  He  went  to  La 
Cro3se  and  became  the  cashier  of  the  First  National  Bank  of  that  place,  and 
remained  in  that  position  some  time;  and  the  result  was,  that  he  obtained  the 
control  of  that  bank  and  subsequently  became  president.  There  may  have 
been  some  circumstances  which  enabled  the  president  of  the  City  National 
B4nk,  who  held  that  position  up  to  January,  1874,  to  know  that  Mr.  Sutor  waa 
not  a  man  of  very  large  means,  and  that  he  would  not  have  resources  enough 
of  his  own  to  obtain  the  control  of  that  bank;  but  admitting  that  to  be  so,  the 
question  is,  whether  there  were  facts  known  to  authorize  the  oflBcers  of  the 
bank  here  to  conclude  that  at  the  time  these  various  transactions  took  place, 
which  are  the  subject  of  controversy,  there  was  a  fraud  practiced  upon  the 
bank  of  La  Crosse  by  Mr.  Sutor.  Fraud  is  not  to  be  presumed.  It  must  be 
proved.  It  is  suflBcient,  of  course,  if  it  is  proved  by  circumstances,  which  are 
sometimes  the  most  satisfactory  evidence  to  establish  fraud. 

§  153.  Monthly  acoounts  sent  ly  one  hank  to  another  and  accepted  hy  tJie  hank 
to  whom  sent  estop  the  latter  from  disputing  the  items  contained  therein. 

Mr.  Sutor  owed  the  bank  here  for  a  loan  that  had  been  made.  He  had  ex- 
ecuted his  note  for  the  amount  ($7,000),  and  when  he  became  president  of  the 
bank  at  La  Crosse,  he  gave  instructions  to  the  bank  here  to  charge  the  sum  of 
$2,000  to  the  La  Crosse  bank,  and  it  was  done;  and  he  stated  at  the  same  time 
that  he  gave  these  instructions,  that  the  balance  of  the  amount  which  he  per- 
sonally owed,  which,  I  take  it  for  granted,  referred  to  the  note  for  $7,000  which 
he  had  given,  would  soon  be  paid,  and  accordingly  instructions  were  subse- 
quently given  to  charge  to  the  La  Crosse  bank  the  $5,000  which  was  still  due 
upon  the  note,  and  it  was  so  charged.  Besides  this,  which  constitutes  the  main 
controversy  in  the  case,  it  seems  that  a  transaction  took  place  between  Mr.  Sutor 
and  Mr.  Miner,  the  cashier  of  the  City  bank,  by  which  the  former  purchased 
of  the  latter  some  real  estate  in  Chicago  or  its  vicinity,  upon  which  Mr.  Miner 
owed  a  balance  evidenced  by  note,  and  this  note  Mr.  Sutor  had  agreed  to  pay. 
That  accordingly  was  taken  up  when  it  became  due,  by  Mr.  Sutor  in  the  same 


§  153.  BANKS,  NATIONAL. 

way,  namely :  By  instructions  to  charge  the  amount  to  the  La  Crosse  National 
Bank.  If  that  were  all  there  was  in  these  transactions,  it  might  ba  contended 
with  some  plausibility  on  the  part  of  the  plaintiff  that  it  was  not  liable  for  the 
charges  that  were  made  by  the  City  National  Bank.  But  that  is  not  all.  Ac- 
counts were  made  out  from  time  to  time  and  transmitted  to  the  La  Crosse 
National  Bank,  in  which  were  included  the  charges  which  are  the  subject  of 
controversy,  and  made  against  the  La  Crosse  bank  by  the  City  National  Bank, 
and  entered  as  payment  pro  tanto^  on  the  amount  due  from  the  Chicago  bank 
to  the  La  Crosse  bank,  for  deposits  made  by  the  latter  from  time  to  time.  The 
receipt  of  these  accounts  was  acknowledged  by  the  La  Crosse  bank  as  they 
were  forwarded,  and  it  was  then  stated  that  the  accounts  conformed  to  the 
books  of  the  La  Crosse  bank,  although  it  turned  out  that  in  fact  they  did  not 
so  conform,  which  fact,  however,  was  unknown  to  the  Chicago  bank.  One  of 
the  notes,  it  seems,  was  transmitted  to  Mr.  Sutor  —  the  note  which  he  was  to 
pay  for  Miner.  There  is  no  evidence  what  became  of  the  other  note,  but  the 
facts  prove  the  existence  of  the  note  given  by  Sutor  to  the  bank  here,  and  its 
payment  in  the  way  stated,  viz.:  In  consequence  of  instructions  from  the  presi- 
dent of  the  La  Crosse  bank 

In  relation  to  the  checks  given  in  Chicago,  by  Mr.  Sutor,  as  president  of  the 
bank,  it  is  true  that  the  general  business  of  an  officer  of  a  national  bank  is  to 
be  transacted  at  its  regular  place  of  business.  At  the  same  time  we  know  that 
in  the  course  of  business  between  banks  occasionally  officers  of  banks  do  give 
orders  and  instructions  away  from  the  place  of  business  of  the  bank  And  if 
they  are  within  the  general  scope  and  authority  conferred  upon  the  officers,  they 
may  be  binding  upon  the  bank.  But  all  accounts  of  this  kind  were  included  in 
those  transmitted  to  the  La  Crosse  National  Bank  What  security  can  there 
be  in  the  business  relations  between  banks  if  accounts  of  this  kind  are  not  con- 
sidered conclusive  and  binding  upon  the  respective  banks,  unless,  indeed,  there 
is  a  mistake,  or  it  can  be  shown  that  there  has  been  a  fraud  practiced  upon  the 
bank  against  which  the  charges  are  made,  and  that  fraud  known  to  the  other 
bank  or  its  officers?  Unless  that  can  be  done,  there  would  be  no  safety  in  the 
transactions  of  banks  with  each  other.  One  bank  would  never  know  what  to 
do  on  instructions  given,  or  a  charge  made.  Here  is  an  "  individual "  account 
which  one  bank  has  against  a  particular  person.  Another  bank  with  which  it 
is  transacting  business,  and  with  which  it  has  an  account,  instructs  th^  bank 
to  charge  this  individual  indebtedness  to  it.  The  charge  is  made  and  the  ac- 
count rendered  showing  it  is  done,  and  the  bank  which  makes  the  charge  knows 
nothing  of  any  wrong  being  done,  or  of  any  mistake,  or  of  any  fraud  being  prac- 
ticed by  the  officers  of  the  bank.  That  being  so,  it  must  foreclose  the  bank, 
•or  else  banks  must  cease  doing  business  with  each  other.  And  it  ought  to  be  so. 
Where  a  bank,  established  under  an  act  of  congress,  or  in  any  other  way,  elects 
its  own  officei*s,  the  men  who  are  interested  in  the  bank,  the  stockholders,  the 
depositors,  ought  to  be  bound  by  the  authorized  acts  of  the  officers,  or  those 
which  appear  to  be  authorized,  whether  they  are  or  not,  and  by  the  general 
mercantile  usage  of  banks.  So  that,  in  any  view  that  I  can  take  of  this  case, 
It  seems  to  me  that  the  plaintiff  cannot  maintain  its  action;  that  it  must  be 
concluded  by  the  course  of  the  business  which  has  been  done.  Non  constat, 
but  that  admitting  all  that  is  claimed  on  the  part  of  the  plaintiff,  Mr.  Sutor 
may  have  presumptively  made  some  arrangement  justifying  his  action  vs^ith  his 
own  bunk.  The  natural  presumption  that  would  aY'ise  in  the  minds  of  the  offi- 
cers of  the  City  bank  was  that  Mr,  Sutor  had  made  some  transactions  with  the 
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Xa  Crosse  bank  by  which  he  was  authorized  to  act,  and  by  which  the  La  Crosse 
bank  had  assumed  the  individual  debt  which  Sutor  owed  to  the  City  National 
Bank.  If  the  defendant  insists,  the  court  must  certify  to  the  balance  due  from 
the  La  Crosse  bank  to  the  City  bank,  because  I  hold  that  these  items  of  account 
-which  are  the  subject  of  controversy  constitute  a  valid  charge  against  the  La 
Crosse  National  Bank. 

This  is  a  controversy  between  the  creditors  of  two  insolvent  banks,  and  I 
think  the  loss  occasioned  by  the  wrong  of  the  officers  of  the  La  Crosse  bank 
should  fall  on  the  creditors  of  that  bank  rather  than  on  those  of  the  Chicago 
bank. 

§  1 54.  Snits  on  claims. —  The  bank  may  be  sued  and  judgment  obtained  against  it  after 
the  appointment  of  a  receiver ;  but  such  judgement  has  no  preference  over  those  claims  which 
are  aUowed  by  the  receiver  and  are  not  a  lien  upon  the  assets  of  the  bank.  Bank  of  Bethel  v. 
Pahquioque  Bank,  14  Wall.,  388.     See  the  case,  g§  252-2^^5. 

§  155.  Place  of  business. —  The  national  currency  act  as  to  the  place  of  business  of  the 
beaik  does  not  invalidate  checks  certified  by  its  cashier  away  from  his  banking  house.  Mer- 
chants' Bank  v.  State  Bank,  10  Wall.,  604. 

V.  Loans  and  DEPosrrs. 

SUMMABY  —  Cannot  loan  on  its  own  stock,  §  158.—  May  compromise  a  claim,  §  157.— Loan  on 
trust  funds;  relation  of  banker  anddepositor,  §  158. —  Cannot  guaranty  personal  obligation 
of  customer,  %  159. — lA>an  on  personal  security:  ^  160.—  Excessive  loan,  §  161.— Loan  on 
negotiable  paper,  §  163. —  Borroioer  cannot  plead  ultra  vires,  §  163. 

§  156.  A  national  bank  cannot  make  a  loan  or  discount  on  the  security  of  shares  of  its 
own  capital  stock.  A  permanent  deposit  by  one  bank  with  another  is  a  loan  of  money. 
Bank  v.  Lanier,  §§  164-169. 

§  157.  A  national  bank  may,  by  way  of  compromise,  pay  out  a  larger  sum  for  certain 
stocks  from  which  it  was  honestly  believed  th^  bank  might  ultimately  make  its  claim  or 
diminish  the  threatened  loss.    First  National  Bank  v.  National  Exchange  Bank,  ^§  170,  171. 

§  158.  A  banker  lending  money  on  securities,  which  he  has  notice  are  trust  funds,  is  liable 
for  the  value  of  the  property  converted.  The  relation  between  a  bank  and  its  depositor  is 
that  of  debtor  and  creditor,  but  trust  funds  do  not  change  their  character  by  being  deposited 
in  a  bank.  Where  a  bank  seeks  to  assert  a  lien  against  a  trustee  depositor  growing  out  of  his 
individual  transactions,  it  is  affected  by  notice  of  the  trust  and  liable  accordingly.  Opening 
the  account  in  the  bank  as  trustee  is  notice  to  it  of  the  trust.  National  Bank  v.  Insurance  Co., 
§§  1755-180. 

§  159.  A  national  bank  has  no  authority  to  guaranty  the  personal  obligation  of  a  person 
depositing  collateral  security.    Seligman  v,  Charlottesville  National  Bank,  gg  181,  182. 

^  160.  A  national  bank  may  loan  its  money  on  personal  security,  but  cannot  loan  its  credit. 
Ibid, 

%  161.  A  loan  by  a  national  bank  exceeding  one-tenth  of  its  capital  stock  is  not  void. 
Shoemaker  v.  National  Mechanics'  Bank,  g§  18i^-185. 

%  162.  A  national  bank  may  loan  its  money  on  negotiable  paper  secured  by  collaterals. 
Ibid. 

%  163.  A  borrower  from  a  national  bank  is  not  permitted  to  plead  in  bar  of  a  suit,  on  his 
debt,  that  the  bank  exceeded  its  powers  in  loaning  him  the  money.  CK>ld-Mining  Co.  v. 
National  Bank,  ^^  186-188. 

[Notes.—  See  §§  189-192.] 

BA2TK  V.  LANIER. 
(11  Wallace,  369-378.     1870.) 

Error  to  U.  S.  Circuit  Court,  District  of  Indiana. 

Statement  of  Facts. —  Culver  was  the  owner  of  one  hundred  and  fifty  shares 
in  a  national  bank,  which  he  pledged  with  the  bank  to  secure  deposits  which 
the  bank  might  make  with  the  house  of  which  Culver  was  a  member.    The 
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shares  purported  to  be  transferable  on  the  books  of  the  bank  only  on  the  sur- 
render of  the  certificates.  Culver  sold  one  hundred  and  thirty-eight  shares  to 
Lanier  and  Handy,  but  the  bank  refused  a  transfer.  In  a  suit  against  the  bank 
it  pleaded  three  pleas,  the  first  and  third  setting  up  the  pledge  of  the  stock  as. 
above,  and  that  a  part  of  the  stock  had  been  sold  to  liquidate  a  balance  due  from 
Culver's  house.  The  substance  of  the  second  plea  is  stated  in  the  opinion. 
Demurrers  to  the  pleas  were  sustained,  and,  the  bank  refusing  to  answer  fur- 
ther, judgment  was  rendered  against  it. 

§  1 64.  It  is  unlawful  for  a  national  lank  to  take  as  a  security  for  a  loan  its^ 
own  stock. 

Opinion  by  Mr.  Justice  Davis. 

It  is  unnecessary  to  decide  whether  the  first  and  third  pleas  would  answer 
the  declaration  if  the  transaction  pleaded  were  lawful,  because  the  directors  of 
the  bank  were  forbidden  by  law  from  dealing  with  Culver  in  the  manner  they 
did.  At  the  time  this  proceeding  took  place  the  currency  act  of  1863  had 
been  superseded  by  the  act  of  June  3,  1864,  which  expressly  repealed  the  for- 
mer act.  It  is,  therefore,  by  the  provisions  of  the  latter  act  that  the  conduct 
of  banking  associations  must  be  governed,  whether  they  were  organized  before 
or  after  it  became  a  law.  And  in  looking  into  this  act  we  find  these  associa- 
tions expressly  prohibited  from  making  any  loan  or  discount  on  the  security  of 
the  shares  of  their  own  capital  stock.  And  so  marked  is  the  policy  of  congress 
on  this  subject,  that  it  does  not  allow  a  bank  to  become  the  purchaser  or  holder 
of  its  shares  at  all,  unless  absolutely  necessary  to  prevent  loss  on  a  debt  previ- 
ously contracted  in  good  faith,  and  not  then  for  a  longer  period  than  six 
months.  It  is  easy  to  see  that  if  the  power  were  given  to  a  bank  to  loan 
money  on  the  security  of  its  shares  it  would  imply,  also,  a  power  to  become 
the  owner  of  those  shares,  and  this  congress  intended  to  guard  against.  These 
institutions  were  created  to  subserve  public  purposes,  and  not  the  mere  private 
interests  of  their  stockholders.  And  in  no  better  way  could  this  object  be  at- 
tained than  by  placing  shareholders,  in  their  pecuniary  dealings  with  the  bank, 
on  the  same  footing  with  other  customers.  Besides,  how  could  the  capital  of 
the  bank  be  kept  available  for  active  use  if  the  shareholder,  who  had  pledged 
his  stock  for  borrowed  money,  should  be  unable  to  meet  his  obligation?  To  the 
extent  of  the  debt  the  capital  would  be  withdrawn,  and  it  is  hardly  possible  that 
this  could  be  the  case  for  any  length  of  time  were  the  debt  secured  outside  of 
the  shares  of  the  bank.  But  it  is  unnecessary  to  seek  for  the  reason  of  this 
prohibition,  as  the  provision  concerning  it  is  explicit  and  free  from  ambiguity* 

§  165.  Apennanent  deposit  by  one  hank  with  another  is  a  loan. 

Although  the  section  in  question  forbids  loans  or  discounts  by  a  bank  on  the 
security  of  its  own  shares  of  stock,  it  is  argued  that  this  inhibition  does  not  ex- 
tend to  the  case  of  deposits  made  by  one  bank  with  another.  But  a  deposit  is 
nothing  but  a  loan  of  money,  and  is  within  both  the  letter  and  spirit  of  the 
provision.  It  is  well  known  that  country  banks  keep  on  deposit  in  New  York, 
with  bankers  and  merchants,  a  considerable  amount  of  money  for  their  own  . 
convenience,  for  which  they  receive  more  or  less  of  interest.  But  whether  in- 
terest is  obtained  or  not,  these  deposits  are,  equally  with  paper  discounted  over 
the  counter  of  the  bank,  loans  of  money,  and  the  reason  of  the  rule  is  equally 
applicable  to  them. 

§  166.  Relation  between  banker  and  depositor. 

The  banker  is  accountable  for  the  deposits  he  receives  as  a  debtor,  and  the 
individual  borrower  of  money  from  the  bank  sustains  no  other  relation  to  it,. 
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In  both  cases  money  is  borrowed,  to  be  returned  in  a  greater  or  less  period  of 
4iime,  according  to  the  contract  of  the  parties.  Without  pursuing  the  subject 
further,  it  is  clear  that  the  contract  between  the  South  Bend  Bank  and  Culver 
'was  illegal,  and  cannot,  therefore,  be  pleaded  in  avoidance  of  any  duty  imposed 
on  the  bank.  It  would  seem,  from  the  date  of  the  certificates  issued  to  Culver, 
that  as  soon  as  he  took  the  stock  he  pledged  it,  and  the  bank  is  therefore  with- 
out the  excuse  of  endeavoring  to  secure  a  pre-existing  debt  contracted  in  good 
faith.  The  contract  in  its  inception  was  in  violation  of  law,  and  the  bank  can- 
not complain  if  it  is  made  to  suffer  in  consequence  of  it. 

§167.-4  bank  has  no  lien  for  its  loans  to  its  own  stockholders  on  their  stock 
in  the  hank. 

The  defense  interposed  by  the  second  plea  is  equally  unavailing  to  the  plaint- 
iffs in  error.  This  plea  assumes  that  the  bank  had  a  lien  upon  the  stock  of  Cul- 
ver for  his  indebtedness  to  it,  without  any  special  agreement  on  the  subject,  by 
virtue  of  the  provisions  of  the  thirty-sixth  section  of  the  currency  act  of  18^)3, 
restricting  a  shareholder  from  transferring  his  stock  as  long  as  he  owes  the 
bank,  which  remained  in  operation,  although  the  section  was  repealed  by  the 
act  of  1864,  by  means  of  a  by-law  adopted  when  the  section  was  in  force,  de- 
claring that  the  stock  of  the  bunk  shall  be  transferable  only  on  the  books  of 
the  bank,  subject  to  the  provisimu  and  resirictiofis  of  the  act  of  congress  aforesaid. 

§  1 68.  A  by-taw  of  a  bank  in  derogation  of  a  statute  is  void. 

If  it  be  conceded  that  the  by-law  intended  to  embrace  the  restrictions  contained 
in  the  thirty-sixth  section,  it  is  hard  to  see  what  good  it  accomplished,  because, 
as  long  as  this  section  was  in  force,  it  was  the  law  of  the  corporation,  known  to 
-all  men,  and  did  not  need  the  aid  of  a  by-law  to  render  it  operative.  And  if  it 
be  contended  that  a  bank  may,  through  the  agency  of  a  by-law,  retain  a  par- 
ticular section  that  has  been  repealed,  it  is  difficult  to  see  why  it  may  not  by 
the  same  means  retain  all  the  remaining  sections  of  the  repealed  statute  that 
are  applicable  to  its  business,  and  thus  antagonize  itself  to  the  whole  policy  of 
congress  on  the  subject.  But  of  necessity  a  by-law  cannot  operate  in  this  way, 
nor  is  there  any  reason  to  suppose  it  was  intended  that  this  one  should  have  such 
an  effect.  In  the  absence  of  any  action  taken  by  the  bank  on  the  subject  since 
the  new  law  went  into  operation,  the  fair  inference  is  that  this  by-law  is  used 
as  an  afterthought  to  serve  the  purposes  of  this  suit.  Congress  evidently  in- 
tended, by  leaving  out  of  the  law  of  1864  the  thirty-sixth  section  of  the  act  of 
1863,  to  relieve  the  holders  of  bank  shares  from  the  restrictions  imposed  by  that 
section.  The  policy  on  the  subject  was  changed,  and  the  directors  of  banking 
associations  were  in  effect  notified  that  thereafter  they  must  deal  with  their 
shareholders  as  they  dealt  with  other  people.  As  the  restrictions  fell,  so  did 
that  part  of  the  by-law  relating  to  the  subject  fall  with  them. 

It  remains  to  be  *seen  whether,  on  the  case  stated,  Lanier  and  Handy  can 
recover  of  the  bank  for  a  breach  of  corporate  duty,  notwithstanding  the  specific 
shares  had  already  been  transferred  to  other  persons  through  the  power  of 
attorney  which  Culver  gave  when  he  attempted  to  pledge  his  stock  as  security 
for  the  deposits  to  be  made  with  his  New  York  house.  And,  in  considering 
this  question,  we  are  relieved  of  any  necessitj'  of  deciding  between  conflicting 
equities,  for  this  suit  does  not  seek  to  disturb  the  title  of  the  adverse  purchasers 
to  the  specific  stock.  It  leaves  them  in  possession  of  the  property,  and  under- 
takes to  subject  the  bank  to  damages  for  refusing  to  transfer  the  stock  to  the 
defendants  in  error.  And,  as  we  view  this  controversy,  it  makes  no  difference 
whether  the  transfers  were  actually  made  to  other  parties  before  or  after  the 
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bank  received  notice  of  the  assignment  of  the  stock  certificates  by  Culver  to 
Lanier  and  Handy. 

§  1 69,  A  national  hank  that  permits  a  transfer  of  its  stock  on  its  hooks  with^- 
out  the  surrender  of  the  certificates  becomes  liable  to  the  party  injured. 

The  power  to  transfer  their  stock  is  one  of  the  most  valuable  franchises  con- 
ferred by  congress  on  banking  associations.     Without  this  power,  it  can  readily 
be  seen  the  value  of  the  stock  would  be  greatly  lessened,  and,  obviously,  what- 
ever contributes  to  make  the  shares  of  the  stock  a  safe  mode  of  investment,  and. 
easily  convertible,  tends  to  enhance  their  value.     It  is  no  less  the  interest  of  the 
shareholder,  than  the  public,  that  the  certificate  representing  his  stock  should 
be  in  a  form  to  secure  public  confidence,  for  without  this  he  could  not  negotiate 
it  to  any  advantage.      It  is  in  obedience  to  this  requirement  that  stock  certifi- 
cates of  all  kinds  have  been  constructed  in  a  way  to  invite  the  confidence  of 
business  men,  so  that  they  have  become  the  basis  of  commercial  transactions  in 
all  the  large  cities  of  the  country,  and  are  sold  in  open  market  the  same  as 
other  securities.     Although  neither  in  form  or  character  negotiable  paper,  they 
approximate  to  it'as  nearly  as  practicable.     If  we  assume  that  the  certificates^ 
in  question  are  not  different  from  those  in  general  use  by  corporations,  and  the 
assumption  is  a  safe  one,  it  is  easy  toisee  why  investments  of  this  character  are 
sought  after  and  relied  upon.     No  better  form  could  be  adopted  to  assure  the 
purchaser  that  he  can  buy  with  safety.    He  is  tolti,  under  the  seal  of  the  cor- 
poration, that  the  shareholder  w  entitled  to  so  much  stock,  which  can  be  trans- 
ferred on  the  books  of  the  corporation,  in  person  or  by  attorney,  when  the 
certificates  are  surrendered,  but  not  otherwise.     This  is  a  notification  to  all 
persons  interested  to  know,  that  whoever  in  good  faith  buys  the  stock,  and  pro- 
duces to  the  corporation  the  certificates,  regularly  assigned,  with  power  to 
transfer,  is  entitled  to  have  the  stock  transferred  to  him.     And  the  notification 
goes  further,  for  it  assures  the  holder  that  the  corporation  will  not  transfer  the 
stock  to  any  one  not  in  possession  of  the  certificates.     In  this  state  of  case 
Lanier  and  Handy  made  their  purchase  of  Culver.     They  bought  for  value, 
without  knowledge  of  any  adverse  claim,  in  full  faith  that  the  bank  would 
observe  its  engagements,  and  pursued  in  all  respects  the  directions  given  in  the 
certificates.    They  were  not  told  to  give  notice  to  the  bank  of  their  purchase, . 
nor  was  there  any  necessity  for  notice,  because,  by  the  rules  of  the  bank,  Cul- 
ver could  not  transfer  the  stock  in  the  absence  of  the  certificates,  and  these  they 
had  in  their  possession.    It  is  therefore  clear,  in  making  their  purchase  of  Cul- 
ver, that  they  had  a  right  to  rely  on  the  certificates  as  securing  to  them  the 
stock  which  they  represented.     And  it  is  equally  clear  that  the  bank,  in  allow- 
ing this  stock  to  be  transferred  to  other  parties  while  the  certificates  were  out- 
standing in  the  hands  of  lojia  fide  holders,  was  guilty  of  a  breach  of  corporate 
duty,  and  as  its  conduct  operated  to  the  injury  of  Lanier  and  Handy,  an  action 
will  lie  in  their  behalf  to  obtain  satisfaction  for  the  injury.     These  views  dis- 
pose of  this  case,  and  they  are  sustained  by  recent  decisions  in  the  court  of 
appeals  of  New  York  and  the  supreme  court  of  Connecticut  (Bridgeport  Bank 
V.  New  York  &  New  Haven  Railroad  Co.,  30  Conn.,  270;  K  Y.  &  N.  H.  R. 
Co.  V.  Schuyler,  34  N.  Y.,  30j,  and,  as  we  are  advised,  they  also  are  supported, 
by  the  supreme  court  of  New  Jersey  in  a  case  not  yet  reported. 

Judgment  affirmed. 
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rmST  NATIONAL  BANK  t?.  NATIONAL  EXCHANGE  BANK. 
(2  Otto,  122-139.     1876.) 

Errob  to  the  Court  of  Appeals  of  Maryland. 

Statement  op  Facts. —  Plaintiflf  deposited  with  Bayne  &  Co.,  as  security  for 
an  advance,  a  certificate  of  deposit,  in  a  transaction  looking  to  an  increase  of 
its  capital  stock.  This  certificate  was  indorsed  and  delivered  by  Bayne  &  Co. 
to  the  National  Exchange  Bank.  Plaintiff  deposited  in  New  York  a  sum  of 
money  sufficient  to  satisfy  the  certificate,  and  received  notice  from  Bayne  &. 
Co.  that  it  was  discharged.  Bayne  &  Co.  failed,  and  plaintiflf  was  then  notified 
by  defendant  that  it  held  the  certificate.  To  compromise  the  matter  plaintiflf 
paid  the  defendant  $40,000,  and  took  certain  stocks  belonging  to  Bayne  &  Co., 
which  were  held  as  collaterals  by  defendant.  Plaintiflf  afterwards  suad  to  re- 
cover the  $40,000.  Judgment  for  defendant. 
Opinion  by  Waffe,  C.  J. 

The  question  presented  for  our  consideration  in  this  case  is  whether  a  national 
bank,  organized  under  the  national  banking  act,  may,  in  a  fair  and  hana  fide 
compromise  of  a  contested  claim  against  it  growing  out  of  a  legitimate  bank- 
ing transaction,  pay  a  larger  sum  than  would  have  been  exacted  in  satisfaction 
of  the  demand,  so  as  to  obtain  by  the  arrangement  a  transfer  of  certain  stocks 
in  railroad  and  other  corporations;  it  being  honestly  believed  at  the  time,  that^ 
by  turning  the  stocks  into  money  under  more  favorable  circumstances  than 
then  existed,  a  loss;  which  would  otherwise  accrue  from  the  transaction,  might 
be  averted  or  diminished.  Such,  according  to  the  finding  below,  was  the  state 
of  facts  out  of  which  this  suit  has  arisen.  That  finding  is  conclusive  upon  us. 
§  1 70.  To  make  a  doubtful  debt  the  bank  7nay  pay  a  larger  sum  so  as  to  obtain 
certain  stocks^  in  the  honest  beJ^ief  that  ultimate  loss  might  thereby  be  avoided. 

A  national  bank  can  "exercise  by  its  board  of  directors,  or  duly  authorized 
officers  or  agents,  subject  to  law,  all  such  incidental  powers  as  shall  be  neces- 
sary to  carry  on  the  business  of  banking,  by  discounting  and  negotiating  prom- 
issory notes,  drafts,  bills  of  exchange  and  other  evidences  of  debt;  by  receiving, 
deposits;  by  buying  and  selling  exchange,  coin  and  bullion;  by  loaning  money 
on  personal  security ;  and  by  obtaining,  issuing  and  circulating  notes."    R  S.,. 
863.  5136,  par.  7;  15  Stat,  101,  sec.  8.     Authority  is  thus  given  to  transact 
such  a  banking  business  as  is  specified,  and  all  incidental  powers  necessary 
to  carry  it  on  are  granted.     These  [)Owers  are  such  as  are  required  to  meet  all 
.   the  legitimate  demands  of  the  authorized  business,  and  to  enable  a  bank  to- 
conduct  its  aflfairs,  within  the  general  scope  of  its  charter,  safely  and  prudently. 
This  necessarily  implies  the  right  of  a  bank  to  incur  liabilities  in  the  regular 
course  of  its  business,  as  well  as  to  become  the  creditor  of  others.     Its  own 
obligations  must  be  met,  and  debts  due  to  it  collected  or  secured.     The  power 
to  adopt  reasonable  and  appropriate  measures  for  these  purposes  is  an  incident 
to  the  power  to  incar  the  liability  or  become  the  creditor.     Obligations  may  be. 
assumed  that  result  unfortunately.     Loans  or  discounts  may  be  made  that  can- 
not be  met  at  maturity.     Compromises  to  avoid  or  reduce  losses  are  oftentimes 
the  necessary  results  of  this  condition  of  things.     These  compromises  come 
with:n  the  general  scope  of  the  powers  committed  to  the  board  of  directors  and 
the  olficers  and  agents  of  the  bank,  and  are  submitted  to  their  judgment  and 
discretion,  except  to  the  extent  that  they  are  restrained  by  the  charter  or  by- 
laws.   Banks  may  do,  in  this  behalf,  whatever  natural  persons  could  do  under 
like  circumstances.     To  some  extent,  it  has  been  thought  expedient  in  the 
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national  banking  act  to  limit  this  power.  Thus,  as  to  real  estate,  it  is  provided 
(R.  S;,  sec.  6137;  13  Stat.,  107,  sec.  28)  that  it  may  be  accepted  in  good  faith 
as  security  for,  or  in  payment  of,  debts  previously  contracted ;  but,  if  accepted 
in  payment,  it  must  not  be  retained  more  than  five  years.  So,  while  a  bank  is 
expressly  prohibited  (sec.  5201;  13  Stat.,  110,  sec.  35)  from  loaning  money  upon 
or  purchasing  its  own  stock,  special  authority  is  given  for  the  acceptance  of  its 
shares  as  security  for,  and  in  payment  of,  debts  previously  contracted  in  good 
faith;  but  all  shares  purchased  under  this  power  must  be  again  sold  or  disposed 
of  at  private  or  public  sale  within  six  months  from  the  time  they  are  acquired. 

§  1 71,  -4  comprmniae  of  a  doubtful  debt  owing  to  a  banky  by  accepting  certain 
stock  in  satisfaction  thereof  is  not  a  "  dealing  in  stocks.^'* 

Dealing  in  stocks  is  not  expressly  prohibited;  but  such  a  prohibition  is  im- 
plied from  the  failure  to  grant  the  power.  In  the  honest  exercise  of  the  power 
to  compromise  a  doubtful  debt  owing  to  a  bank,  it  can  hardly  be  doubted  that 
stocks  may  be  accepted  in  payment  and  satisfaction,  with  a  view  to  their  sub- 
sequent sale  or  conversion  into  money  so  as  to  make  good  or  reduce  an  antici- 
pated loss.  Such  a  transaction  would  not  amount  to  a  dealing  in  stocks.  It 
was,  in  effect,  so  decided  in  Fleckner  v.  Bank  of  TJ.  S.,  8  Wheat.,  351,  where  it 
was  held  that  a  prohibition  against  trading  and  dealing  was  nothing  more  than 
a  prohibition  against  engaging  in  the  ordinary  business  of  buying  and  selling 
for  profit,  and  did  not  include  purchases  resulting  from  ordinary  banking  trans- 
actions. For  this  reason,  among  others,  the  acceptance  of  an  indorsed  note  in 
payment  of  a  debt  due  was  decided  not  to  be  a  "  dealing"  in  notes.  Of  course, 
all  such  transactions  must  be  compromises  in  good  faith,  and  not  mere  cloaks 
or  devices  to  cover  unauthorized  practices.  It  is  difficult  to  see  how  a  debt 
due  from,  or  a  contested  obligation  resting  upon,  a  bank  occupies  any  different 
position  in  respect  to  this  power  of  adjustment  and  compromise  from  that  of  a 
debt  owing  to  it.  The  object  in  both  cases  is  to  get  rid  of  or  reduce  an  appre- 
hended loss  growing  out  of  legitimate  business ;  and  it  would  seem  that  what- 
ever might  be  done  in  the  one  case  ought  not  to  be  excluded  from  the  other 
under  the  same  circumstances.  Often  a  discharge  by  a  bank  of  its  own  obliga- 
tion creates  a  debt  due  to  it  from  another.  Such  was  the  case  here.  Bayne, 
without  authority,  transferred  to  the  defendant,  as  collateral  security  for  his 
indebtedness,  a  certificate  of  deposit  issued  to  him  by  the  plaintiff,  and  after- 
wards collected  the  money  due  upon  the  certificate  from  the  plaintiff  without 
disclosing  the  transfer.  Any  payment  by  the  plaintiff  to  the  defendant,  there- 
fore, in  discharge  of  its  liability  upon  the  certificate,  became  a  lawful  charge 
against  Bayne.  He  was  insolvent.  It  was,  on  this  account,  not  only  the  right, 
but  the  duty,  of  the  officers  and  agents  of  the  plaintiff  to  protect  by  their  ar- 
rangements, as  far  as  possible,  the  stockholders  whose  interests  they  repre- 
sented. This  was  necessarily  left  to  their  judgment  and  discretion.  No 
question  of  good  faith  is  involved.  The  transaction  for  all  the  purposes  of  this 
suit  must  be  taken  to  have  been,  in  fact,  what  it  purports  to  be, —  a  fair  and 
honest  compromise  of  an  outstanding  claim,  with  a  view  to  ultimate  protection 
against  an  impending  loss.  As  such,  we  think  it  was  within  the  corporate 
powers  of  the  bank,  and  that  the  court  of  appeals  did  not  err  in  so  holding. 

Judgment  affirmed. 
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NATIONAL  BANK  v.  INSURANCE  COMPANY. 
(14  Otto,  54-77.     1881.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Maryland. 

Opinion  by  Mr.  Justice  Matthews. 

Statement  of  Facts. — The  Connecticut  Mutual  Life  Insurance  Company  of 
Hartford,  in  the  year  1864:,  appointed  A.  H.  Dillon,  Jr.,  its  general  agent  for 
the  territory  consisting  of  the  states  of  Maryland,'Delaware,  West  Virginia, 
and  the  District  of  Columbia.  He  opened  an  office  at  No.  8  South  street, 
Baltimore,  conspicuously  designated  by  signs  as  his  place  of  business  as  general 
agent  of  the  Connecticut  Mutual  Life  Insurance  Company.  It  was  his  duty, 
among  others,  to  collect  and  receive  premiums  on  ix)licies  issued  by  the  com- 
pany, from  persons  residing  within  his  territory,  and  remit  the  same  to  the 
company  at  Hartford.  This  he  usually  dfd  twice  a  month,  finally  accounting 
for  the  business  of  each  nxonth  at  its  close.  The  mode  of  remitting  ♦ras  by 
checks  upon  a  Baltimore  bank  to  the  order  of  the  secretary  of  the  company. 
To  this  end  he  at  first  opened  an  account  with  John  S.  Gittings  &  Co.,  trans- 
ferred afterwards  to  the  Chesapeake  Bank,  and  on  April  1,  1871,  to  the  appel- 
lant, a  national  bank,  then  recently  organized,  whose  banking  house  was  across 
the  street  from  his  office.  The  account  was  designated  on  its  books  as  follows: 
"  Dr.  Central  National  Bank  in  account  with  A.  H.  Dillon,  Jr.,  genl  ag't. 
Cr."  To  the  credit  of  this  account  he  deposited  from  time  to  time  premiums 
collected  for  the  insurance  company,  and  remitted  twice  a  month  his  checks, 
signed  by  him  as  general  agent,  and  payable  to  the  order  of  Jacob  L.  Greene, 
secretary  of  the  appellee.  When  the  premiums  were  paid  by  the  checks  of 
others,  they  were  indorsed  by  him  as  general  agent,  and  deposited  to  the  credit 
of  this  account.  In  such  instances  an  indorsement  in  this  form  was  required 
by  the  bank.  Dillon  also  deposited  to  the  credit  of  this  account,  from  time  to 
time,  various  amounts  of  money  received  by  him  from  other  sources  than  from 
premiums  belonging  to  the  appellee,  and  drew  upon  this  account  checks  for 
money  applied  and  paid  to  his  own  use.  The  aggregate  of  the  deposits  made, 
as  shown  in  this  account,  from  the  beginning  till  it  was  closed,  amount  to 
$470,753.05.  There  were  drawn  against  it,  in  all,  four  hundred  and  eleven 
checks,  of  which  sixty-eight  were  on  their  face  payable  to  the  order  of  Greene 
as  secretary  of  the  appellee,  representing,  however,  much  the  larger  part  of 
the  gross  sum  of  the  deposits. 

On  June  12,  1874,  this  account  was  finally  closed,  with  a  balance,  as  between 
<leposits  and  checks,  of  $11,000.86.  At  that  date  Dillon  owed  an  amount 
larger  than  this  to  the  insurance  company,  and  the  proof  is  clear  that  the  whole 
balance  then  shown  by  the  account,  as  above  stated,  was  the  proceeds  of  col- 
lections of  premiums  made  by  him  as  its  agent.  His  current  deposits  of  pre- 
miums in  this  account  included  his  own  commissions  as  agent.  Before 
opening  this  account  with  the  Central  National  Bank,  on  'March  9,  1871, 
Dillon  had  opened  another  account  with  it,  in  the  name  of  his  wife,  Mrs.  A.  P. 
Dillon.  This  account  was  kept  open  until  May  1,  1873,  which  is  the  date 
of  the  last  entries,  when  it  was  balanced  and  closed.  The  deposits  to  the  credit 
of  this  account  were  made  by  Dillon,  and  the  checks  were  drawn  by  him  in 
his  wife's  name.  All  the  transactions  represented  in  it  were  for  his  individual 
account.  On  both  these  accounts  Dillon  was,  by  agreement  with  the  bank, 
allowed  interest,  which  he  collected  for  his  individual  use. 

On  March  14,  1872,  Dillon  was  in  distress  for  money  to  make  good  his  mar- 
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gins  on  some  speculations  in  stock,  and  applied  to  O'Connor,  the  president  or 
the  bank,  for  a  loan.  He  explained  the  nature,  extent  and  cause  of  his  neces- 
sity to  O'Connor,  who,  indeed,  was  already  aware  that  he  was  in  the  practice 
of  stock  speculation,  having  been  interested  with  him  in  some  ventures  of  that 
character.  O'Connor  testifies  that  he  declined  making  the  loan  without  secu- 
rity, when  Dillon  proposed  his  wife  as  security  for  the  amount  required,  not  to 
exceed  $12,000,  to  be  drawn  upon  checks  in  her  name,  which,  if  not  made  good 
in  a  few  days,  were  to  be  taken  up  by  a  note  signed  by  her,  assuring  O'Connor 
that  certain  real  estate  owned  by  her  where  they  resided  in  Baltimore,  with  its. 
furniture,  was  worth  at  least  $15,000  or  $20,000.  He  also  urged,  s^ysi  O'Con- 
nor, that  he  kept  a  valuable  account  with  the  bank,  and  as  he  had  never  asked 
before  for  any  loan,  he  thought  he  was  entitled  to  it.  The  reference,  doubtless, 
was  to  his  agency  account.  The  loan  was  made,  the  money  being  paid  by  the 
bank  on  checks  drawn  in  the  name  of  Alice  P.  Dillon,  to  the  amount  of 
$13,000,  on  March  14,  15  and  16,  1872.  These  checks  were  debited  to  the  bank 
account  in  her  name,  and  constituted  an  overdraft  of  $12,067.14.  On  April  2^ 
1872,  the  bank  disdounted  Mrs.  Dillon's  note  for  $12,000,  and  carried  the  pro- 
ceeds to  the  credit  of  this  account,  in  order  to  change  the  form  of  the  debt^ 
This  note  was  renewed  from  time  to  time,  the  interest  being  paid  in  some  in- 
stances by  Dillon's  check  as  general  agent,  charged  to  the  account  kept  by  him 
in  that  name.  It  was  reduced  at  one  time  by  a  payment  of  $2,000,  paid  ia 
mone3^  It  was  then  carried  in  the  same  way  until  December  11,  1873,  when 
the  note  of  Mrs.  Dillon  for  $10,000  was  given,  dated  November  29,  1873,  at  six: 
months,  falling  due  June  1,  1874.  This  note  was  signed  by  Dillon  and  his  wife,, 
in  their  own  handwriting,  both  as  makers  and  indorsers.  The  discount  upon 
it,  and  the  interest  accrued  on  the  prior  note,  overdue  for  some  time,  of  which 
it  was  the  renewal,  making  in  all  $333.34,  was  paid  to  the  bank  by  Dillon's 
check  as  general  agent.  The  account  in  the  name  of  Mrs.  Dillon  was  balanced 
on  May  1,  1873,  by  two  entries  of  $12,000  each,  representing  the  debt  as  it 
then  stood ;  and  that  account  was  closed.  The  note  thereafter  appeared  only  ia 
the  discount  ledger,  until  it  was  charged  up,  as  hereafter  stated.  It  was  ex- 
pressed to  be  payable  at  the  Central  National  Bank  of  Baltimore.  The  same- 
day  this  note  was  given,  November  29,  1813,  an  agreement  was  made  in  writ- 
ing between  the  bank,  by  resolution  of  the  directors,  and  Dillon  and  his  wife,. 
"that  in  consideration  of  Alice  P.  Dillon  being  a  stockholder  in  this  bank,  and 
of  A.  H.  Dillon,  Jr.,  being  a  customer  of  the  bank,  their  note  for  $10,000^ 
dated  November  29,  1873,  at  six  months,  be  discounted  at  six  per  cent,  per 
annum,  provided  only  that  it  be  agreed  in  writing  between  the  makers  and  in- 
dorsers of  said  note  and  the  bank,  that  at  the  maturity  of  the  note  $5,000 
must  be  paid,  and  a  new  note  at  six  months,  to  be  discounted  at  six  per  cent.,, 
which  at  its  maturity  must  be  paid  in  full,  being  in  full  payment  of  the  loan.'^ 
In  addition  to  these  two  accounts  there  was  a  third,  entitled  on  the  books  of  the 
bank,  "  A.  H.  Dillon,  Jr.,"  spoken  of  in  the  testimony  as  his  individual  ac- 
count. The  first  entry  is  dated  October  15,  1873,  the  last,  December  11,  1873. 
There  are  eight  items  on  each  side,  amounting  to  $28,337.50.  In  the  first  three 
items  it  is  testified  that  Dillon  had  no  interest  at  all.  They  represent  transac- 
tions made  by  him  for  the  bank  itself.  The  last  item  in  the  account  is  $10,000,. 
being  proceeds  of  his  note  discounted,  which  were  used  to  take  up  a  prior  one,, 
then  matured. 

On  June  1,  1874,  the  note  given  by  Dillon  and  his  wife  for  $10,000,  dated. 
November  29,  1873,  at  six  months,  became  due  and  was  not  paid.    By  order  of 
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the  bank  it  was  that  day  charged  to  Billon  in  bis  account  as  general  agent.  In 
ignorance  of  that  fact,  he  continued  to  make  deposits  in  that  account  and  draw 
checks  upon  it  till  June  12, 1874,  when  it  was  closed,  showing  a  credit  balance 
at  that  date,  if  the  note  of  $10,000  was  not  properly  chargeable,  of  $11,000.86. 
On  June  10,  1874,  Dillon  drew  his  check  as  general  agent  on  the  bank  for 
$8,000  to  the  order  of  Greene,  the  secretary  of  the  insurance  company,  and  re- 
mitted it  to  him  at  Hartford.  On  June  13th  it  was  presented  to  the  bank  for 
payment,  and  payment  refused,  on  the  ground  that  there  were  not  funds  to  the 
credit  of  the  drawee  sufficient  to  pay  it.  In  the  settlement  of  his  agency  ac- 
counts with  the  company'  for  May  and  June,  1874,  he  was  allowed  a  credit  for 
the  amount  of  this  balance  in  the  Central  Bank,  $11,000.8S,  and  paid  in  addi- 
tion, in  full  of  his  account  to  June  30th,  $4,550.66.  On  June  11th  the  directors 
of  the  bank,  by  resolution,  recite  the  agreement  made  in  respect  to  the  $10,000 
note,  on  November  29, 1873,  when  it  was  discounted ;  that  it  had  not  been  com- 
plied with;  that  the  note  was  made  payable  at  the  bank;  a,nd  declare  that 
"  this  board  approve  of  the  act  of  the  acting  cashier  in  charging  said  note  in 
full  to  the  account  and  funds  of  A.  H.  Dillon,  Jr.,  general  agent,"  etc. 

On  July  18,  1874,  the  insurance  company  filed  a  bill  in  equity  in  the  circuit 
court  of  Baltimore  city  against  the  bank  to  recover  the  balance,  which  it 
alleged  remained  in  the  account  of  A.  H.  Dillon,  Jr.,  general  agent,  $11,000.86, 
claiming  it  to  be  a  fund  received  by  him  in  his  fiduciary  character,  as  its  agent, 
which  tfaej  had  a  right  to  follow  and  reclaim  as  against  the  bank.  To  this 
bill  the  bank  appeared  and  answered,  denymg  its  equity.  The  insurance  com- 
pany filed  an  amended  bill  on  March  4,  1875,  in  which  it  repeated  the  allega- 
tions of  the  original  bill,  and  further  averred  that  the  defendant  bank  had 
taken  proceedings  under  the  national  bank  act  to  wind  up  its  business  and  cease 
to  act  as  a  national  bank  in  the  city  of  Baltimore,  and  that  if  it  be  permitted 
to  do  so,  distributing  its  assets  among  its  stockholders,  the  complainant  will 
have  no  remedy  except  by  a  multiplicity  of  suits  against  individual  stockhold- 
ers, many  of  whom  are  not  within  the  jurisdiction.  It  therefore  prays,  in  ad- 
dition to  an  account  and  a  declaration  that  the  fund  in  question  is  a  trust  fund, 
of  which  the  complainant  is  beneficial  owner,  that  an  injunction  may  be  granted 
restraining  the  bank  from  paying  to  its  stockholders  its  assets  without  retain- 
ing a  sufiicient  amount  to  satisfy  the  complainant's  demand. 

To  the  amended  bill  the  defendant  filed  what  are  designated  as  pleas,  as  fol- 
lows: 1.  That  the  plaintiff  is  not  in  any  sense  a  creditor,  of  the  defendant. 
2.  That  there  never  was  nor  is  any  privity  between  the  plaintilBf  and  the  de- 
fendant as  to  the  various  matters  alleged  in  the  bill.  3.  That  the  court  had  no 
jurisdiction  as  to  the  matters  alleged,  the  remedy,  if  any,  being  complete  and 
ajdequate'at  law.  ' 

And  afterwards  an  additional  plea :  4.  That  under  the  provisions  of  the  acts 
of  congress,  in  reference  to  national  banks,  it  is  exempted  from  the  process  of 
injunction  as  prayed  for. 

By  the  amended  bill  A.  H.  Dillon,  Jr.,  was  made  a  party  defendant.  He 
appeared  and  filed  his  answer  to  the  original  and  amended  bill;  but,  having 
been  lost  or  mislaid,  it  is  not  contained  in  the  transcript  of  the  Record.  Subse- 
quently, on  April  10,  1877,  the  cause  was  removed  from  the  state  court  to  the 
circuit  court  of  the  United  States,  on  the  petition  of  the  defendant,  the  Central 
National  Bunk. 

The  bank,  on  May  23^1878,  filed  a  motion  to  dismiss  the  bill,  on  the  grounds: 
1.  That  the  bank,  by  a  vote  of  its  shareholders,  owning  two-thirds  of  its  stock, 
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taken  July  15,  1874,  had  gone  into  liquidation,  in  pursuance  of  sections  5220, 
5221  and  5222  of  the  Revised  Statutes,  and  had  thereby  become  dissolved. 
2.  And  that  the  complainant,  on  June  8,  1878,  had  filed  in  the  circuit  court 
of  the  United  States  its  bill  of  complaint,  by  virtue  of  section  2,  c.  156,  of 
an  act  of  congress  approved  June  30,  1876,  entitled  ''An  act  authorizing  the 
appointment  of  receivers  of  national  banks,  and  for  other  purposes,"  prajMng 
process  against  said  bank  and  against  the  persons  who  were  shareholders 
thereof  at  the  time  the  same  went  into  voluntary  liquidation,  and  seeking  the 
enforcement  of  the  same  demand  sought  to  be  enforced  in  this  case,  which  is 
still  pending. 

This  motion  was^>verruled.  The  cause  having  been  set  down  for  hearing,  the 
complainant  moved  for  leave  to  file  a  general  replication  to  the  original  answer, 
nunc  pro  tunc^  and  also  to  file  a  replication  to  defendant's  first  plea,  which  mo- 
tions were  granted ;  and  to  deny  the  legal  sufficiency  of  the  defendant's  second 
and  third  pleas,  setting  the  said  two  jfleas  for  argument,  which  was  overruled. 
The  motion  to  dismiss  the  bill  on  the  ground  that  the  bank  had  gone  into  liqui- 
dation, and  was  thereby  dissolved,  was  renewed  on  June  10,  1878,  with  the  ad- 
ditional averment  that  in  the  meantime  all  its  property  and  assets  had  been 
distributed  among  its  shareholders,  and  that  the  bank  was  wholly  and  finally 
closed,  and  had  ceased  to  have  a  corporate  existence.  This  motion  was  overruled 
as  having  been  filed  after  the  cause  had  been  argued  and  submitted,  and  after 
the  court  had  orally  pronounced  its  opinion.  And  on  the  same  day  a  decree 
was  passed  reciting  that,  the  cause  standing  ready  for  hearing,  and  having  been 
argued  and  submitted  upon  the  bill,  answer,  pleadings  and  other  proceedings 
and  evidence  in  the  cause,  and  decreeing  payment  by  the  bank  to  the  complain- 
ant of  the  amount  of  the  fund  claimed,  with  interest.  From  this  decree  the 
bank  prosecutes  this  appeal. 

The  contention  of  the  appellant  in  opposition  to  the  decree  below,  upon  the 
merits,  is  that  the  account  of  A.  H.  Dillon,  Jr.,  general  agent,  with  the  bank, 
was  an  individual  account  w^ith  him  as  a  depositor,  which  created  the  relation 
of  debtor  and  creditor  between  them,  and  to  which  no  other  party  was  or  could 
be  privy;  that  the  style  in  which  it  was  kept,  of  general  agent,  was  merely  a 
descriptio  personm,  and  furnished  no  indication  that  the  money  deposited  be- 
longed to  the  depositor  in  any  fiduciary  capacity ;  that  it  described  merely  the 
business  in  which  he  was  engaged  as  that  of  a  general  agencylPor  whomsoever 
might  employ  him-,  that  in  point  of  fact  the  account  embraced  deposits  from 
various  sources,  and  was  used  as  a  medium  for  payments  of  every  description, 
according  to  the  will  of  the  depositor;  that  the  bank  had  no  notice  of  any 
equitable  claim  of  the  complainant,  nor  of  the  facts  on  which  its  claim  rests; 
that,  consequently,  it  had  the  right  to  treat  the  account  as  a  dealing  with 
Dillon  individually,  in  which,  so  far  as  the  bank  was  concerned,  no  one  else  had 
any  interest,  legally  or  equitably,  and  subject  to  its  lien  as  a  banker  for  any 
overdue  obligation  of  the  depositor.  It  is  claimed  further,  in  support  of  the 
bank's  position,  that  the  discount  of  the  note  afterwards  charged  to  this  ac- 
count was  made  originally  upon  the  faith  and  credit  that  the  latter  was  Dillon's 
individual  property.  But  this  we  find  to  be  distinctly  and  fully  negatived  by 
the  circumstances  in  proof.  There  was  a  considerable  balance  to  the  credit  of  this 
account  when  the  original  debt  was  contracted  and  at  each  time  when  it  was 
renewed,  but  at  no  time  does  it  appear  that  the  suggestion  was  nuide  that  it 
should  be  applied,  in  whole  or  in  part,  to  pay  or  reduce  the  indebtedness.  The 
debt  was  first  charged  in  the  account  kept  in  the  name  of  Mrs.  Dillon,  and 
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never  appeared  in  the  other  till  it  was  finally  charged  up  for  payment.  In  the 
original  conversation  that  resulted  in  the  agreement  for  the  loan,  O'Connor,  the 
president  of  the  bank,  demanded  security,  and  was  satisfied  with  the  responsi- 
bility of  Mrs.  Dillon,  as  the  supposed  owner  of  their  residence  in  Baltimore,  and 
it  was  not  until  after  O'Connor  learned  that  this  had  been  conveyed  to  another 
that  he  conceived  the  idea  of  charging  the  note,  when  it  should  become  due,  if 
it  remained  unpaid,  to  the  account  of  Dillon  as  general  agent.  The  existence 
of  this  account  as  a  profitable  one  to  the  bank  was  alleged  as  a  reason  by 
Dillon,  why  he  should  have  the  accommodation,  but  it  was  not  pledged  for 
the  payment  of  the  loan,  either  in  express  terms  or  by  any  acts  or  conduct 
from  which  such  an  intention  can  be  inferred.  And  no  such  claitn  is  made  by  the 
directors  of  the  bank,  either  in  their  resolution  of  November  29,  1873,  author- 
izing the  discount  of  the  last  six-months  note,  or  that  of  June  11,  1874,  justify- 
ing the  act  of  the  cashier  in  finally  charging  it  up  to  the  account  of  Dillon,  as 
general  agent. 

We  find  it  also  to  be  fully  proven  that  the  bank  knew  that  Dillon  was  the 
agent  for  the  insurance  compahy ;  that  it  was  his  business  and  duty  to  collect 
and  remit  to  it  the  premiums  on  policies  of  life  insurance  as  they  accrued;  that 
the  bank  account  in  his  name  as  general  agent  was  opened  in  that  way  to  be 
used  for  that  purpose;  that  in  point  of  fact  such  premiums  were  collected  and 
deposited  for  accumulation  to  be  remitted,  and  were  remitted  by  checks  on 
that  account,  and  that  they  constituted  much  the  larger  part  of  the  fund  which 
entered  into  it. 

§  172.  ^  hanker  lending  money  on  securitiea  which  he  has  notice  are  trust 
funds  is  liable  for  the  value  of  the  property  converted. 

It  will  be  observed  that  the  question  arising  here  is  not  what  the  rights  of 
the  parties  would  be  if  the  note  had  been  taken  up  by  Dillon's  check  upon  that 
account,  the  bank  having  no  knowledge  of  its  character,  except  what  might  be 
inferred  froiu  the  use  of  the  words  "general  agent"  at  its  head.  Here  the  at- 
tempt is  made,  with  the  actual  knowledge  which  we  find  imputable  to  the 
bank,  and  without  Dillon's  assent,  to  pay  itself  his  overdue  note  out  of  a  fund 
for  which,  as  agent  of  the  insurance  company,  he  was  bound  to  account  to  it. 
In  the  case  of  Duncan  v.  Jaudon,  15  Wall.,  165,  this  court  decided  that  a 
banker  lending  money  to  a  person,  for  his  private  use,  on  the  security  of  stocks, 
the  certificates  of  which  showed  that  he  held  them  as  trustee  for  another,  was 
chargeable,  as  a  party  to  the  breach  of  trust,  for  the  value  of  the  trust  prop- 
erty converted,  and  cited  with  approbation  the  similar  decision  in  Shaw  v. 
Spencer,  100  Mass.,  382,  where  the  certificates  were  in  the  name  of  "  A.  B., 
trustee,"  without  naming  a  cestui  que  trust  In  that  case  it  was  held  that  the 
pledgee  is,  by  the  terms  of  the  certificate,  put  on  inquiry  as  to  the  character 
and  limitations  of  the  trust,  and  if  he  accepts  the  pledge  without  inquiry,  does 
so  at  his  peril. 

§  1 7  3.  The  relation  ietween  a  hank  and  a  depositor  is  that  of  debtor  and  cred- 
itor^ hut  trust  funds  do  not  change  their  character  by  being  deposited  in  a  bank. 
The  hank  is  affected  with  notice  of  the  trust 

A  bank  account,  it  is  true,  even  when  it  is  a  trust  fund,  and  designated  as 
such  by  being  kept  in  the  name  of  the  depositor  as  trustee^  differs  from  other 
trust  funds  which  are  permanently  invested  in  the  name  of  trustees  for  the 
sake  of  being  held  as  such ;  for  a  bank  account  is  made  to  be  checked  against^ 
and  represents  a  series  of  current  transactions.  The  contract  between  the  bank 
and  the  depositor  is  that  the  former  will  pay  according  to  the  checks  of  the 
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latter,  aud  wlien  drawn  in  proper  form,  the  bank  is  bound  to  presume  that  the 
trustee  is  in  the  course  of  lawfully  performing  his  duty,  and  to  honor  them  ac- 
cordingly. But  when  against  a  bank  account,  designated  as  one  kept  by  the 
depositor  in  a  fiduciary  character,  the  bank  seeks  to  assert  its  lien  as  a  banker 
for  a  personal  obligation  of  the  depositor,  known  to  have  been  contracted  for 
his  private  benefit,  it  must  be  held  as  having  notice  that  the  fund  represented 
by  the  account  is  not  the  individual  property  of  the  depositor,  if  it  is  shown  to 
consist,  in  whole  or  in  part,  of  funds  held  by  him  in  a  trust  relation. 

§  174.    What  is  notice  to  the  bank  of  the  trust. 

In  such  circumstances  it  is  merely  an  application  of  the  principle  of  set-off, 
and  is  illustrate<I  by  the  case  of  Bailey  v.  Finch,  Law  Rep.,  7  Q.  B.,  34.  There 
the  plaintiff,  as  trustee  of  a  bankrupt  banking  firm,  sought  to  recover  a  bal- 
ance of  a  banking  account  which  had  been  overdrawn.  The  defendant  sought 
to  set  off  a  balance  due  to  him  as  executor  of  A.,  in  which  name  he  had  an- 
other account,  and  proved  that  as  residuary  legatee  he  was  beneficially  entitled 
to  this  balance,  the  legatees  being  otherwise  satisfied.  It  was  held  that  the 
effect  of  the  account  being  in  the  name  of  the  executor  was  to  affect  the  bank 
with  notice,  if  there  were  any  equities  attaching  to  the  fund,  but  that  under 
the  circumstances  there  were  no  such  ecjui ties  as  to  prevent  the  defendant  from 
treating  the  balance  as  a  fund  to  which  he  was  beneficially  as  well  as  legally 
entitled,  and  that  consequently  he  was  entitled  to  set  it  against  the  plaintiff^s 
claim.  Cockburn,  C.  J.,  said:  "There  can  be  no  doubt  that  in  point  of  law  the 
estate  and  effects  of  the  deceased  testatrix  passed  to  the  defendant  as  executor. 
And  although  it  may  be  for  his  convenience  to  open  an  account  in  his  own 
name  as  executor  instead  of  in  his  own  name  as  private  customer,  the  whole 
effect  of  that  is,  I  apprehend,  to  affect  the  bank  with  the  knowledge  of  the 
character  in  which  he  holds  the  money.  Therefore,  if  there  were  persons  bene- 
ficially interested  in  that  fund,  the  bank  might  be  liable  to  be  restrained  by 
proceedings  in  equity  from  dealing  with  the  fund  as  if  it  were  one  in  which 
their  customer,  the  defendant,  were  beneficially  interested,  absolutely  without 
reference  to  any  trust  or  beneficial  interest  to  which  it  was  subject."  In  the 
same  case  Blackburn,  J.,  said  that  opening  the  account  as  executor  operated 
"as  a  notice  to  them,  as  a  statement  to  the  bank — *This  account  which  I  am 
opening  is  not  my  own  unlimited  property,  but  it  is  money  which  belongs  to 
the  estate  which  I  am  administering  as  executor;  consequently  there  may  be 
persons  who  have  equitable  claims  upon  it.'  The  bank  would  have  been  bound 
by  any  equity  which  did  exist  of  which  they  had  notice  at  the  time  the  bank 
became  bankrupt." 

In  the  case  of  Pannell  v.  Hurley,  2  Col.  C.  C,  241,  the  depositor,  having  two 
accounts,  one  in  trust,  the  other  in  his  own  name,  drew  his  check  as  trustee  to 
pay  his  private  debt  to  the  banker.  The  vice  chancellor,  Knight  Bruce,  put 
the  case  thus:  "Money  is  due  from  A.  to  B.,  in  trust  for  C.  B.  is  indebted  to 
A.  on  his  own  account.  A.,  with  knowledge  of  the  trust,  concurs  with  B.  in 
setting  one  debt  against  the  other,  which  is  done  without  C.'s  consent.  Can  it 
be  a  question  in  equity  whether  such  a  transaction  stand?" 

In  Bodenham  v.  Hoskyns,  2  DeG.,  M.  &  G.,  903,  the  principle  was  stated  to 
be  one,  acted  upon  daily  by  courts  of  equity,  "according  to  which  a  person 
who  knows  another  to  have  in  his  hands  or  under  his  control  moneys  belonging 
to  a  third  person  cannot  deal  with  those  moneys  for  his  own^  private  benefit 
when  the  effect  of  that  transaction  is  the  commission  of  a  fraud  upon  the 
owner."     In  the  case  of  Ex  parte  Kingston,  hi  re  Gross,  Law  Rep.,  6  Ch.  App., 
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632,  a  county  treasurer  had  two  bank  accounts,  one  headed  "Police  Account." 
Some  of  the  items  to  his  credit  in  this  account  could  be  traced  as  having  come 
from  county  funds,  but  most  of  them  could  not.  The  checlcs  which  he  drew 
upon  it  were  all  headed  "  Police  Account,"  and  appeared  to  have  been  drawn 
only  for  county  purposes.  For  the  purposes  of  interest  the  bank  treated  the 
^accounts  as  one  account,  and  the  interest  on  the  balance  in  his  favor  was  car- 
ried to  the  credit  of  his  private  account.  The  manager  of  the  bank  knew  he 
was  county  treasurer,  and  understood  that  he  had  been  in  the  habit  of  paying 
county  moneys  into  the  bank.  He  absconded,  his  private  account  being  over- 
drawn and  the  police  account  being  in  credit.  It  was  held  that  the  bank  was 
not  entitled  to  set  ofiF  the  one  account  against  the  other,  but  that  the  county 
magistrates  could  recover  the  balance  standing  to  the  credit  of  the  police  ac- 
count. Sir  W.  M.  James,  L.  J.,  said:  "In  my  mind,  this  case  is  infinitely 
-Stronger  than  those  referred  to  during  the  argument,  in  which  a  similar  claim 
on  the  part  of  bankers  was  disallowed ;  for  in  those  cases  the  bankers  relied  on 
•checks  drawn  by  the  customers;  and  if  a  banker  receives  from  a  customer 
holding  a  trust  account  a  check  drawn  on  that  account,  he  is  not  in  general 
bound  to  inquire  whether  that  check  was  properly  drawn.  Here  the  customer 
*has  drawn  no  check,  and  the  bankers  are  seeking  to  set  oflf  the  balance  on  his 
private  account  against  the  balance  in  his  favor  on  what  they  knew  to  be  a 
trust  account." 

§  175.  Juriadiction  of  a  court  of  equity  as  let  ween  the  cestui  que  trust  and 
4he  hanh  holding  the  trust  fund  on  deposit. 

It  is  objected  that  the  remedy  of  the  complainant  below,  if  any  existed,  is 
at  law  and  not  in  equity.  But  the  contract  created  by  the  dealings  in  a  bank 
^account  is  between  the  depositor  and  bank  alone,  without  reference  to  the  ben- 
eficial ownership  of  the  moneys  deposited.  No  one  can  sue  at  law  for  a  breach 
of  that  contract  except  the  parties  to  it.  There  was  no  privity  created  by  it, 
even  upon  the  facts  of  the  present  case,  as  we  have  found  them,  between  the 
bank  and  the  insurance  company.  The  latter  would  not  have  been  liable  to 
the  bank  for  an  overdraft  by  Dillon,  as  was  decided  by  this  court  in  National 
Bank  v.  Insurance  Company,  103  U.  S.,  783;  and,  conversely,  for  the  balance 
•due  from  the  bank,  no  action  at  law  upon  the  account  could  be  maintained  by 
the  insurance  .company.  But  although  the  relation  between  the  bank  and  its 
depositor  is  that  merely  of  debtor  and  creditor,  and  the  balance  due  on  the  ac- 
-count  is  only  a  debt,  yet  the  question  is  always  open.  To  whom  in  equity  does 
it  beneficially  belong?  If  the  money  deposited  belonged  to  a  third  person  and 
■was  held  by  the  depositor  in  a  fiduciary  capacity,  its  character  is  not  changed 
by  being  placed  to  his  credit  in  his  bank  account.  In  the  case  of  Pennell  v. 
Deffell,  4:  DeG.,  M  &  G.,  372,  388,  Lord  Justice  Turner  said:  "  It  is,  I  appre- 
hend, an  undoubted  principle  of  this  court,  that  as  between  cestui  que  trust  and 
trustee,  and  all  parties  claiming  under  the  trustee,  otherwise  than  by  purchase 
for  valuable  consideration  without  notice,  all  property  belonging  to  a  trust, 
however  much  it  may  be  changed  or  altered  in  its  nature  or  character,  and  all 
the  fruit  of  such  property,  whether  in  its  original  or  in  its  altered  state,  con- 
tinues to  be  subject  to  or  affected  by  the  trust."  In  the  same  case,  Lord  Jus- 
tice Knight  Bruce  said  (p.  383):  "When  a  trustee  pays  trust  money  into  a 
bank  to  his  credit,  the  account  being  a  simple  account  with  himself,  not 
marked  or  distinguished  in  any  other  manner,  the  debt  thus  constituted  from 
4;he  bank  to  him  is  one  which,  as  long  as  it  remains  due,  belongs  specifically  to 
(the  trust  as  much  and  as  effectually  as  the  money  so  paid  would  have  done^ 
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had  it  specifically  been  placed  by  tbe  trustee  in  a  particular  repository  and  so- 
remained^  that  is  to  say,  if  the  specific  debt  shall  be  claimed  on  behalf  of  the 
ceatuis  que  U'UBtent^  it  must  be  deemed  specifically  theirs,  as  between  the 
trustee  and  hi^ executors,  and  the  general  creditors  after  his  death  on  one  hand, 
and  the  trust  on  the  other."  He  added  (p.  384) :  "  This  state  of  things  would 
not,  I  apprehend,  be  varied  by  the  circumstance  of  the  bank  holding  also  for  the 
trustee,  or  owing  also  to  him,  money  in  every  sense  his  own." 

§  176.  As  long  as  trust  property  can  he  traced  and  followed^  U  remains  sub- 
ject to  the  trust  '  Where  trxist  funds  and  individual  fwids  have  been  mixedy  ii 
is  all  primarily  liable  to  the  trust 

Vice-Chancellor  Sir  W.  Page  Wood,  in  Frith  v.  Cartland,  2  Hem.  &  M.,  41^^ 
420,  said  that  Pennell  v.  Deffell  rested  upon  and  illustrated  two  established  doc- 
trines.    One  was  that  "  so  long  as  the  trust  property  can  be  traced  and  followed 
into  other  property  into  which  it  has  been  converted,  that  remains  subject  te 
the  trust;"  the  second  is,  "that  if  a  man  mixes  trust  funds  with  his  own,  the 
whole  will  be  treated  as  the  trust  property,  except  so  far  as  he  may  be  able  to 
distinguish  what  is  his  own."     The  case  of  Pennell  v,  Deffell,  supra^  w^as  the 
subject  of  comment  by  Fry,  J.,  in  In  re  West  of  England  &  South  Wales  Dis- 
trict Bank,  Eau  parte  Dale  &  Co.,  11  Ch.  D.,  772.     Strongly  approving  the  de* 
cision  in  principle,  he  felt   bound,  nevertheless,  by  what  he  considered  the 
weight  of  authority,  not  to  apply  it  in  the  circumstances  of  the  case  before 
him,  where  there  had  been  a  mingling  of  trust  money  with  individual  money ► 
He  said,  however:     "  Does  it  make  any  difference  that,  instead  of  trustee  and 
cestui  que  trusty  it  is  a  case  of  fiduciary  relationship?    What  is  a  fiduciary  rela- 
tionship?   It  is  one  in  which,  if  a  wrong  arise,  the  same  remedy  exists  againsl 
the  wrong-doer  on  behalf  of  the  principal  as  would  exist  against  a  trustee  oa 
behalf  of  the  cestui  que  trust    If  that  be  a  just  description  of  the  relation- 
ship, it  would  follow  that  wherever  fiduciary  relationship  exists,  and  money 
coming  from  the  trust  lies  in  the  hands  of  persons  standing  in  that  relation- 
ship, it  can  be  followed  and  separated  from  any  money  of  their  own." 

The  whole  subject  of  this  discussion  was  very  elaborately  and  with  much 
learning  reviewed  by  the  court  of  appeal  in  England,  in  the  very  recent  case 
of  KnatchbuU  v.  Hallett,  Tn  re  Hallett's  Estate,  13  Ch.  D.,  696.  It  was  there 
decided  that  if  money  held  by  a  person  in  a  fiduciary  character,  though  not  as 
trustee,  has  been  paid  by  him  to  his  account  at  his  banker^s,  the  person  for 
•whom  he  held  the  money  can  follow  it,  and  has  a  charge  on  the  balance  in  the 
banker's  hands,  although  it  was  mixed  with  his  own  moneys;  and  in  that  par- 
ticular the  court  overruled  the  opinion  in  Ex  parte  Dale  &  Co.,  supra.  It  was 
also  held  that  the  rule  in  Clayton's  Case,  1  Mer.,  572,  attributing  the  first 
drawings  out  to  the  first  payments  in,  does  not  apply ;  and  that  the  drawer- 
must  be  taken  to  have  dniwn  out  his  own  money  in  preference  to  the  trust 
money;  and  in  that  particular  Pennell  v.  Deffell  was  not  followed.  The  mas- 
ter of  the  rolls.  Sir  George  Jessel,  showed  that  the  modern  doctrine  of  equity^ 
as  regards  property  disposed  of  by  persons  in  a  fiduciary  position,  is  that^ 
whether  the  disposition  of  it  be  rightful  or  .wrongful,  the  beneficial  owner  is 
entitled  to  the  proceeds,  whatever  be  their  form,  provided  only  he  can  identify 
them.  If  they  cannot  be. identified  by  reason  of  the  trust  money  being  min- 
gled with  that  of  the  trustee,  then  the  cestui  que  trust  is  entitled  to  a  charge 
upon  the  new  investment  to  the  extent  of  the  trust  money  traceable  into  it; 
that  there  is  no  distinction  between  an  express  trustee  and  an  agent,  or  bailee,, 
or  collector  of  rents,  or  anybody  else  in  a  fiduciary  position;  and  that  there  i& 
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no  difference  between  investments  in  the  purchase  of  lands,  or  chattels,  or  bonds> 
or  loans,  or  moneys  deposited  in  a  bank  account.  He  adopts  the  principle  of 
Lord  Ellenborough's  statement  in  Taylor -y.  Plumer,  3  M.  &  S.,  562,  that  "it 
makes  no  difference  in  reason  or  law  into  what  other  form  different  from  the 
original  the  change  may  have  been  made,  whether  it  be  into  that  of  promissory 
notes  for  the  security  of  money  which  was  produced  by  the  sale  of  the  goods  of 
the  principal,  as  in  Scott  v.  Surman,  Willes,  400,  or  into  other  merchandise,  as  in 
Whitecomb  v.  Jacob,  1  Salk.,  161;  for  the  product  or  substitute  for  the  orig- 
inal thing  still  follows  the  nature  of  the  thing  itself,  as  long  as  it  can  be  ascer- 
tained to  be  such,  and  the  right  only  ceases  when  the  means  of  ascertainment 
fail.'*  But  he  dissents  from  the  application  of  the  rule  made  by  Lord  Ellen- 
borough,  when  the  latter  added,  "  which  is  the  case  when  the  subject  is  turned 
into  money  and  confounded  in  a  general  mass  of  the  same  description,"  for 
equity  will  follow  the  money  even  if  put  into  a  bag  or  an  undistinguishable 
mass  by  taking  out  the  same  quantity.  And  the  doctrine  that  money  has  no 
ear-mark  must  be  taken  as  subject  to  the  application  of  this  rule.  The  court 
of  appeals  had  previously  applied  the  very  rule  as  here  stated  In  the  case  of 
Birt  V.  Burt,  reported  in  a  note  to  Ex  parte  Dale  &  Co.,  11  Oh.  D.,  Y73. 

The  principle  is  illustrated  by  many  cases  in  this  country.    In  Farmers'  & 
Mechanics'  National  Bank  v.  King,  57  Pa.  St.,  202,  a  collector  of  rents  depos- 
ited moneys  of  his  principal  in  a  bank  in  his  own  name;  it  was  attached  by  a 
creditor  of  the  depositor,  and  immediately  afterwards  notice  of  ownership  was 
given  by  the  principal.    It  was  held  that  the  attaching  creditor  stood  in  the 
position  of  the  depositor,  and  could  recover  only  what  the  depositor  could.   The 
law  of  the  case  was  stated  by  Judge  Strong  in  the  following  language:  "  It  is^ 
undeniable  that  equity  will  follow  a  fund  through  any  number  of  transmuta- 
tions, and  preserve  it  for  the  owner  so  long  as  it  can  be  identiiied.  And  it  does: 
not  matter  in  whose  name  the  legal  right  stands.  If  money  has  been  con  verted 
by  a  trustee  or  agent  into  a  chose  in  action,  the  legal  right  to  it  may  have  been 
changed,,  but  equity  regards  the  beneficial  ownership.     It  is  conceded,  for  the 
eases  abundantly  show  it,  that  when  the  bank  received  the  deposits  it  thereby 
became  a  debtor  to  the  depositor.     The  debt  might  have  been  paid  in  answer 
to  his  checks,  and  thus  the  liability  extinguished,  in  the  absence  of  interfer* 
ence  by  his  principals,  to  whom  the  money  belonged.    But  surely  it  cannot  be 
n;iaintained  that  when  the  principals  asserted  their  right  to  the  money  before  its. 
repayment,  and  gave  notice  to  the  bank  of  their  ownership  and  of  their  unwill- 
ingness  that  the  money  should  be  paid  to  the  agent,  his  right  to  reclaim  it  had 
not  ceased.    A  bank  can  be  in  no  better  situation  than  any  other  debtor."    The 
same  doctrine  was  strongly  maintained  by  the  New  York  court  of  appeals  in  the 
case  of  Van  Alen  v.  American  National  Bank,  52  N.  Y.,  1.    In  that  case  it 
was  decided  that  when  an  agent  deposits  in  a  bank  to  his  own  account  the  pro- 
ceeds of  property  sold  by  him  for  his  principal,  under  instructions  thus  to  keep 
it,  a  trust  is  impressed  upon  the  deposit  in  favor  of  the  principal,  and  his  right 
thereto  is  not  afifected  by  the  fact  that  the  agent  at  the  same  time  deposits 
other  moneys  belonging  to  himself;  nor  is  it  affected  by  the  fact  that  the  agent^ 
instead  of  depositing  the  identical  moneys  received  by  him  on  account  of  his 
principal,   substitutes  other  moneys  therefor.     In  the  course  of  the  opinion 
Church,  C.  J.,  said :  "It  was  suggested  on  the  argument  that  notice  to  the  bank 
by  the  depositor  was  necessary  to  protect  the  rights  of  the  plaintiff,  but  this  is 
not  so.     The  title  of  the  plaintiflF  does  not  depend  upon  whether  the  bank  knew 
he  had  a  title  or  not.     That  rested  upon  other  facts.     A  notice  to  the  bank 
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might  have  prevented  any  transfer  or  the  creation  of  a  lien  by  the  depositor  or 
prevented  the  bank  from  taking  or  acquiring  such  lien  in  good  faith,  but  could 
not  otherwise  be  necessary  or  important."  This  doctrine  of  equity  is  modern 
only  in  the  sense  of  its  being  a  consistent  and  logical  extension  of  a  principle 
originating  in  the  very  idea  of  trusts,  for  they  can  only  be  preserved  by  a  strict 
enforcement  of  the  rule  that  forbids  one  holding  a  trust  relation  from  making 
private  use  of  trust  property.  It  has  been  repeatedly  recognized  and  enforced 
in  this  court.  Oliver  v.  Piatt,  3  How.,  333;  May  v.  LeClaire,  11  Wall.,  217; 
Duncan  v.  Jaudon,  15  id.,  165;  Bayne  v.  United  States,  93  U.  S.,  642;  United 
States  V.  State  Bank,  96  id.,  30. 

The  relation  of  Dillon  to  the  insurance  company  was  one  of  confidence  and 
trust.  He  was  its  agent  for  the  collection  of  premiums,  which  belonged  to  it 
no  less  when  in  his  hands  than  before  their  receipt  by  him.  He  was  to  account 
for  them,  under  its  directions,  and  in  his  entire  dealing  with  them  was-  bound 
to  obey  its  orders.  He  was  not  merely  its  debtor  for  the  amount  in  his  hands. 
He  held  the  fund  for  the  use  and  as  the  property  of  the  compan3\  Foley  v. 
Hill,  2  H.  of  L.  Cas.,  28.  In  a  direct  suit  between  them,  Dillon  v.  Connecticut 
Mutual  Life  Insurance  Co.,  44  Md.,  386,  it  was  so  expressly  ruled,  the  Mary- 
land court  of  appeals  saying:  "  Dillon  not  only  held  the  fiduciary  relation  to 
the  company  of  its  agent,  but  was  acting,  in  respect  to  this  and  all  the  money 
lie  collected  while  such  agent,  under  specific  directions  as  to  what  he  should 
-do  with  it,  directions  which  the  company  had  the  right,-  for  its  own  protection 
And  that  of  its  policy  holders,  to  have  specifically  performed.  .  .  .  He 
must,  we  think,  be  regarded  and  treated  as  a  trustee,  and  the  fund  thus  in  his 
hands  must  be  considered  as  so  far  impressed  with  a  trust  as  to  give  a  court  of 
equity  jurisdiction  of  the  case  on  that  ground,  if  on  no  other."  Evidently  the 
bank  has  no  better  right  than  Dillon,  unless  it  can  obtain  it  through  its 
banker's  lien.  Ordinarily  that  attaches  in  favor  of  the  bank  upon  the  secu- 
rities and  moneys  of  the  customer,  deposited  in  the  usual  course  of  business 
for  advances  which  are  supposed  to  be  made  upon  their  credit.  It  attaches  to 
such  securities  and  funds,  not  only  against  the  depositor,  but  against  the 
unknown  equities  of  all  others  in  interest,  unless  modified  or  waived  by  some 
Agreement,  express  or  implied,  or  by  conduct  inconsistent  with  its  assertion. 
But  it  cannot  be  permitted  to  prevail  against  the  equity  of  the  beneficial 
owner,  of  which  the  bank  has  notice,  either  actual  or  constructive. 

In  the  present  case,  in  addition  to  the  circumstance  that  the  account  was 
opened  and  kept  by  Dillon  in  his  name,  as  general  agent,  and  all  the  presump- 
tions properly  arising  upon  it,  we  have  found  that  other  facts,  proven  oft  the 
hearing,  justify  and  require  the  conclusion  that  the  bank  had  full  knowledge 
of  the  sources  of  the  deposits  made  by  Dillon  in  this  account,  and  of  his  duty 
to  remit  and  account  for  them  as  agent  of  the  insurance  company.  It  is  con- 
sequently chargeable  with  notice  of  the  equities  of  the  appellee. 

In  our  opinion,  the  equity  of  the  case,  upon  the  merits,  was  manifestly  with 
the  appellee.  But  the  appellant  has  assigned  other  errors  upon  the  decree 
which  remain  to  be  considered.  It  is  claimed  that  the  suit,  while  in  the  circuit 
court,  abated  by  reason  of  the  dissolution  of  the  defendant  below  as  a  corpo- 
rate body. 

§  177.  ^  national  hank  in  voluntary  liquidation  is  not  diasolvedy  hut  may 
^ue  and  he  sued. 

The  Central  National  Bank  was  organized  January  16,  1871,  under  the  act 
of  June  3,  1864,  c.  106  (13  Stat.,  99),  and  the  amendments  thereto.     Its  articles 
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•of  association  provided  that  ^'  this  association  shall  continue  for  the  period  of 
twenty  years  from  the  date  of  the  organization  certificate,  nnless  sooner  dis- 
solved by  the  act  of  its  stockholders  owning  at  least  two-thirds  of  its  stock, 
who  may  dissolve  and  close  up  the  association  in  such  manner  as  they  may 
deem  to  be  for  the  interest  of  the  stockholders  and  creditors  of  the  association, 
but  subject  to  the  restrictions,  requirements  and  provisions  of  the  act/'  On 
July  15,  1874,  three  days  before  the  complainant's  bill  was  filed,  at  a  meeting 
of  the  stockholders  of  the  bank  held  pursuant  to  law,  "  it  was  voted  by  the 
stockholders  of  €aid  association  owning  more  than  two-thirds  of  its  stock,  that 
said  asfsoeiation  go  into  liquidation  and  be  closed."  It  is  certified  by  the  comp- 
troller of  the  currency  ''  that  the  Central  !N^ational  Bank  of  Baltimore  went 
into  voluntary  liquidation  on  July  15,  1874,  under  sections  5220  and  5221  of 
the  Hevised  Statutes  of  the  United  States,  and  on  January  8,  1875,  deposited 
legal  tender  notes  with  the  treasurer  of  the  United  States  for  the  full  amount 
of  its  outstanding  circulation,  as  provided  in  section  5222  of  the  Revised  Stat- 
utes, whereupon  the  bonds  deposited  by  the  association  for  the  purpose  of 
securing  its  circulating  notes  were  delivered  to  the  bank,  thus  finally  closing 
its  connection  with  this  department."  It  further  appears  that  the  bank  ceased 
to  do  any  new  banking  business  after  resolving  to  go  into  liquidation;  paid  its 
depositors  and  other  creditors,  so  far  as  their  claims  were  admitted;  reduced 
its  assets  to  cash  and  distributed  the  money  among  the  shareholders,  paying 
them  back  their  capital  in  full,  with  an  accumulation  of  two  percent,  premium. 
The  bank's  lease  of  its  banking  house  expired  March  1,  1875,  when  its  doors 
were  closed,  its  clerks  discharged,  and  afterwards  its  furniture  removed  and 
disjx)sed  of,  and  its  signs  taken  down.  On  February  1, 1875,  a  special  authority 
was  issued  by  the  board  of  directors,  authorizing  the  president  and  acting  cash- 
ier to  act  for  and  do  all  legal  acts  that  might  become  necessary  in  the  liquida- 
tion of  the  business  of  the  bank.  It  is  claimed  that  these  facts  show  a 
dissolution  of  the  corporation. 

It  is  provided  by  section  5136  of  the  Bevised  Statutes  that  every  national 
bank,  duly  incorporated,  shall  "have  succession  for  the  period  of  twenty  years 
from  its  organization,  unless  it  is  sooner  dissolved  according  to  the  provisions 
of  its  articles  of  association,  or  by  the  act  of  its  shareholders  owning  two-thirds 
of  its  stock,  or  unless  its  franchise  becomes  forfeited  by  some  violation  of  law." 
By  section  5220  it  is  also  provided  that  "  any  association  may  go  into  liquida- 
tion and  be  closed  by  the  vote  of  its  shareholders  owning  two-thirds  of  its 
-Stock."  Section  5221  requires  that  whenever  a  vote  is  taken  to  go  into  liquida- 
tion, notice  of  the  fact  shall  be  given  to  the  comptroller  of  the  currency,  and 
publication  made  in  newspapers,  that  the  association  is  closing  up  its  affairs,  and 
notifying  its  creditors  to  present  their  claims  for  payment.  Six  months  there- 
after is  given  by  section  5222,  in  which  the  association  is  required  to  deposit 
with  the  treasurer  of  the  United  States  lawful  money  of  the  United  States 
■sufficient  to  redeem  all  its  outstanding  circulation.  Section  5224  further  pro- 
vides that  when  that  deposit  has  been  made,  the  bonds  deposited  to  secure 
payment  of  its  notes  shall  be  reassigned  to  it.  "  And  thereafter  the  association 
^nd  its  shareholders  shall  stand  disciiarged  from  all  liabilities  upon  its  circulat- 
ing notes,  and  their  notes  shall  be  redeemed  at  the  treasury  of  the  United 
States."  In  connection  with  the  provision  of  the  articles  of  association  of  the 
Central  National  Bank,  already  noticed,  these  are  all  the  provisions  of  law  that 
are  supposed  to  affect  the  question. 

It  is  to  be  observed  that  the  section^  under  which  the  proceedings  took  place 
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which,  it  is  claimed,  put  an  end  to  the  corporate  existence  of  the  bank,  do  not 
refer,  in  terms,  to  a  dissolution  of  the  corporation,  and  there  is  nothing  in  the 
language  which  suggests  it,  in  the  technical  sense  in  which  it  is  used  here  as  a 
defense.  The  association  goes  into  liquidation  and  is  closed.  It  is  required  to 
give  notice  that  it  is  closing  up  its  affairs,  and  in  order  to  do  so  completely  and 
effectually,  to  notify  its  creditors  to  present  their  claims  for  payment.  And  the 
redemption  of  its  bonds  given  to  secure  the  payment  of  its  circulating  notes,  by 
the  required  deposit  of  money  in  the  treasury,  is  limited  in  its  effect  to  a  dis^ 
charge  of  the  association  and  its  shareholders  from  all  liability  upon  its  circu- 
lating notes.  The  very  purpose  of  the  liquidation  provided  for  is  to  pay  the 
debts  of  the  corporation,  that  the  remainder  of  the  assets,  being  reduced  to- 
money,  may  be  distributed  among  the  stockholders.  That  distribution  cannot 
take  place,  with  any  show  of  justice,  and  according  to  the  intent  of  the  law,. 
until  all  liabilities  to  creditors  have  been  honestly  met  and  paid.  If  there  are 
claims  made  which  the  directors  of  the  association  are  not  willing  to  acknowl 
edge  as  just  debts,  there  is  nothing  in  the  statute  which  is  inconsistent  with  the 
right  of  the  claimant  to  obtain  a  judicial  determination  of  the  controversy  by 
process  against  the  association,  nor  with  that  of  the  association  to  collect  by 
suit  debts  due  to  it.  It  is  clearly,  we  think,  the  intention  of  the  law  that  it 
should  continue  to  exist,  as  a  person  in  law,  capable  of  suing  and  being  sued^ 
until  its  affairs  and  business  are  completely  settled.  The  proceeding  prescribed 
by  the  law  seems  to  resemble,  not  the  technical  dissolution  of  a  corpora'tion,, 
without  any  saving  as  to  the  common  law  consequences,  but  rather  that  of  the 
dissolution  of  a  copartnership,  which,  nevertheless,  continues  to  subsist  for  the 
purpose  of  liquidation  and  winding  up  its  business. 

In  the  case  of  Bank  of  Bethel  v,  Pahquioque  Bank,  14  Wall.,  383  (§§  252-256,, 
infra\  the  same  question  was  made  in  reference  to  a  national  bank  which,  hav- 
ing become  insolvent,  by  a  refusal  to  pay  its  circulating  notes,  was  put  into- 
liquidation  by  the  comptroller  of  the  currency,  by  the  appointment  of  a  receiver 
under  other  provisions  of  the  bank  act.  It  was  there  claimed,  for  the  purpose 
of  defeating  a  suit  brought  against  the  bank  by  name,  that  the  appointment  of 
the  receiver,  who  had  refused  to  admit  and  pay  the  plaintiff's  claim,  was  a  dis- 
solution of  the  corporation.  Mr.  Justice  Clifford,  delivering  the  opinion  of  the 
court,  recited  the  provisions  of  the  law  upon  the  subject,  and  said:  "None  of 
these  proceedings,  however,  support  the  theory  that  the  association  ceased  to 
exist  when  the  receiver  was  appointed,  nor  at  any  time  before  the  assets,  of  the 
association  are  fully  administered,  and  the  balance,  if  any,  is  paid  to  the  owners, 
of  the  stock  or  their  legal  representatives."  p.  398.  "Much  aid  cannot  be  de-  . 
rived  from  authorities  in  the  examination  of  this  proposition,  as  the  question 
turns  chiefly,  if  not  entirely,  upon  the  construction  of  the  act  of  congress;  and 
sutfice  it  to  say  that  we  are  all  of  the  opinion  that  the  act  contains  nothing  in 
its  subsequent  provisions  inconsistent  with  the  theory  of  the  plaintiffs,  that  the 
association  may  sue  and  be  sued,  complain  and  defend,  in  all  cases  where  it  may 
be  necessary  that  the  corporate  name  of  the  association  shall  be  used  for  that 
purpose  in  closing  its  business  and  winding  up  its  affairs,  under  the  provisions 
of  the  act  which  authorized  its  formation."     p.  400. 

In  that  case  it  was  argued,  as  in  this,  that  as  the  only  constitutional  warrant 
for  the  existence  of  a  national  bank  was  its  connection  with  the  government  as 
a  fiscal  agent,  the  severance  of  that  connection  ipso  facto  deprived  it  of  vitality. 
The  same  argument  would  render  it  incapable  of  returning  to  its  stockholders 
their  capital  and  accumulated  profits.     If  it  was  a  reasonable  incident  to  its 
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living  that  it  should  contract  debts,  it  is  equally  a  reasonable  incident  to  its  dis- 
solution that  it  should  pay  them.  We  see  no  constitutional  impediment  that 
prevents  it.  The  same  conclusion  was  reached  by  the  court  of  appeals  of 
Maryland  in  the  case  of  Ordway  v.  Central  National  Bank,  47  Md.,  217. 

The  second  section  of  the  act  of  June  30,  1376,  a  156,  authorizing  the  ap- 
pointment of  receivers  of  national  banks  and  for  other  purposes  (19  Stat.,  63), 
provides  that  when  any  national  banking  association  shall  have  gone  into  liqui- 
dation under  the  provisions  of  section  5220  of  the  Revised  Statutes,  the  individ- 
ual liablUty  of  the  stockholders,  provided  for  by  section  5151  of  said  statutes, 
may  be  enforced  by  any  creditor  of  such  association  by  bill  in  equity,  in  the 
nature  of  a  creditor's  bill,  brought  by  such  creditor  on  behalf  of  himself  and 
of  all  other  creditors  of  the  association  against  the  shareholders  thereof,  in  any 
court  of  the  United  States  having  original  jurisdiction  in  equity  for  the  district 
in  which  such  association  may  have  been  located  or  established. 

§  178.  The  filing  of  a  creditor's  bill  to  enforce  the  individual  liability  of 
etocJcholders  does  not  preclude  a  remedy  in  equity  ogainM  the  hank  itself 

It  appears  that  the  apijeilee  filed,  January  8,  1878,  in  the  circuit  court  of  the 
United  States  for  the  district  of  Maryland,  its  bill  of  complaint  against  the  ap- 
pellant and  the  persons  who  were  shareholders  in  the  bank  at  the  time  it  re- 
solved to  go  into  liquidation,  under  the  provisions  of  that  section.  It  is  urged 
that  the  act  of  1876  is  itself  evidence  that  the  bank  was  dissolved  as  a  corpo- 
ration by  the  proceedings  in  liquidation,  and  that  the  pendency  of  the  bill 
authorized  by  it  was  a  bar  to  any  further  proceeding  in  the  present  suit.  We 
see  nothing  in  the  act  inoensistent  with  the  continued  existence  of  the  bank  as 
a  corporation  for  the  purposes  of  liquidation.  Indeed,  it  seems  to  confirm  the 
idea  that  for  the  purpose  of  being  sued,  in  order  judicially  to  determine  the 
question  of  disputed  liability,  it  continues  to  exist,  and  the  remedy  against 
the  shareholders  is  added  as  a  means  of  execution,  in  case  the  corporate  assets' 
have  in  the  meantime  been  otherwise  applied  or  shown  to  have  been  insuffi- 
cient. It  is  a  cumulative  remedy  and  against  other  persons,  and  cannot  be 
considered  as  an  objection  to  the  rendition  of  the  present  decree. 
§  179.    When  a  plea  in  equity  may  be  disfi*egarded. 

It  is  also  assigned  for  error  that  the  appellee  failed  to  set  down  for  argument 
or  traverse  the  pleas  of  the  defendant,  as  required  by  the  thirty-eighth  equity 
rule;  but  the  pleas  in  this  case  were  irregularly  filed  and  defective,  under  the 
thirty -first  rule,  for  lack  of  the  affidavit  of  the  defendant  that  they  were  not 
interposed  for  delay,  and  of  the  certificate  of  counsel  that  they  wei-e,  in  his 
opinion,  well  founded  in  point  of  law,  and  may  well  have  been  disregarded  on 
that  account.  Besides,  the  second  and  third  pleas  were  such  only  in  form,  as 
they  merely  alleged  matters  of  law  and  not  of  fact.  "  The  office  of  a  plea," 
said  Lord  Eldon,  in  Eowe  v.  Teed,  15  Ves.  Jr.,  372,  "  generally,  is  not  to  deny 
tKe  equity,  but  to  bring  forward  a  fact  which,  if  true,  displaces  it."  The  first 
plea  is  open  to  the  same  objection;  for,  although  it  appears  to  negative  the 
averment  of  a  matter  of  fact  essential  to  the  complainant's  case, —  that  he  was 
a  creditor  of  the  defendant, —  yet  really  it  merely  denies  the  conclusion  of  law, 
to  be  drawn  from  the  whole  of  the  case  as  stated  in  the  bill.  Every  matter, 
therefore,  covered  by  the  pleas  was  necessarily  embraced  in  the  hearing  upon 
the  bill,  answer  and  proofs.  There  was  no  issue  tendered  on  matter  of  fact 
that  was  left  undecided,  and  no  matter  of  law  affecting  the  merits  that  was 
not  adjudged. 

285 


5  ISO.  BANKS,  NATIONAL. 

§  180.  The  want  of  a  replication  cannot  he  assigned  for  error  on  appeal,  when 
ike  cav^e  has  been  heard  on  bUl,  a^i^wer  and  proofs. 

It  is  also  assigned  for  error  that  the  complainant  failed  to  tile  a  replication 
to  the  answer.  Leave  to  do  so  was  granted  by  the  court,  on  the  complainant's 
motion ;  and  although  the  transcript  does  not  show  that  it  was  done,  the  par- 
ties went  to  the  hearing  as  if  it  had  been  done,  submitting  the  case  upon  the 
proofs  which  had  been  taken,  as  though  a  formal  issue  had  been  perfected.  The 
same  objection  was  made  in  the  cases  of  Clements  v.  Moore,  6  Wall.,  299,  and 
Laber  v.  Cooper,  7  id.,  565,  under  circumstances  not  distinguishable  ffora  the 
present,  and  for  the  reasons  there  stated  it  is  overruled. 

The  absence  of  an  answer  by  Dillon,  and  the  want  of  an  issue  upon  it,  is 
also  assigned  for  error.  The  transcript  shows  that  an  answer  had  been  filed 
by  Dillon,  but  had  been  lost  or  mislaid.  This  fact  having  been  called  to  the 
attention  of  the  court  below,  before  the  hearing,  the  circuit  judge  announced 
that  he  would  not  proceed  with  the  hearing  without  the  answer,  if  the  re- 
spondent's solicitor,  then  present,  objected  to  the  hearing  for  that  reason.  Xo 
objection  was  made,  and  the  hearing  properly  proceeded.  For  aught  that  ap- 
pears, Dillon's  answer  may  have  been  a  confession  of  the  truth  of  the  allega- 
tions of  the  bill.    We  find  no  error  in  the  record. 

Decree  affirmed. 

SELIGMAN  &  CO.  v.  CHARLOTTESVILLE  NATIONAL  BANK, 
(Circuit  Court  for  Virginia:  3  Hughes,  647-651.    1879.) 

Opinion  by  Bond,  J. 

Statement  of  Facts. —  The  declaration  in  this  cause  sets  out  that  J.  &  W. 
"Seliginan  &  Co.,  of  New  York,  are  bankers ;  that  on  the  14th  day  of  May,. 
1875,  B.  C.  Flanagan-&  Son  made  a  proposition  to  the  Charlottesville  National 
Bank,  in  writing,  to  this  effect:  In  consideration  of  the  guaranty  of  a  letter 
of  credit  to  the  extent  say  of  (£5^000)  five  thousand  pounds  sterling,  to  be  issued 
by  J.  &  W.  Seligraan  &  Co.,  of  New  York,  we  propose  to  deposit  with  the 
Charlottesville  National  Bank  business  paper  to  the  extent  of  $35,000.  For 
such  amounts  of  said  letter  of  credit  as  we  may  use  we  propose  the  bank  shall 
discount  of  said  paper  at  nine  per  cent,  a  sufficient  amount  to  cover  the  amount 
used  by  us,  holding  the  balance  as  collateral  security  for  same;  the  bank  to  re- 
ceive the  money  under  the  letter  of  credit  which  is  used  in  the  discount  afore- 
said. It  is  further  agreed  that  we  will  take  the  risk  as  to  any  fluctuations  in 
gold,  so  that  the  difference  in  rate  of  interest  between  that  charged  us  and  that 
paid  by  the  bank  shall  not  be  less  than  at  the  rate  of  two  per  cent,  per  annum 
in  favor  of  the  bank,  the  bank  having  the  benefit  of  any  fluctuations  which 
may  increase  their  profit. 

This  proposition  was  accepted  by  the  bank  by  the  following  resolution  of  its 
board:  Resolved^  That  the  president  and  cashier  be  and  they  are  hereby  au- 
thorized, in  accordance  with  the  proposition  submitted  by  B.  C.  Flanagan  & 
Son,  to  guaranty  to  Messrs.  J.  &  W.  Seligman  &  Co.  drafts  drawn  under  their 
letter  of  credit,  in  favor  of  B.  C.  Flanagan  &  Son  to  the  extent  of  £5,000,  on  the 
deposit  with  the  bank  of  business  paper  by  Flanagan  &  Son  as  collateral  secu- 
rity to  the  extent  of  $35,000. 

The  plaintiffs  aver  that  in  consideration  of  this  acceptance  of  Flanagan  & 
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Son's  proposition  by  the  bank,  they  gave  to  Flanagan  &  Son  a  letter  of  credit 
for  £5,000,  as  follows  : 

No.  1023.  New  York,  May  25,  1875. 

Mebsrs.  Seligman  Bros.,  London. 

Sfks:  We  herewith  beg  to  open  with  you  a  credit  in  favor  of  Messrs.  B.  C. 
Flanagan  &  Son,  of  Charlottesville,  Ya.,  for  £5,000,  of  which  they  will  avail 
themselves  either  in  their  own  drafts  or  the  drafts  of  such  parties  as  they  may 
accredit  with  you  at  four  months  after  sight.  You  will  please  honor  said  drafts^ 
to  the  above  amount,  advising  us  promptly  of  maturity 

J.  &  W.  Seligman  &  Co. 
Flanagan  &  Son  deposited  the  $35,000  business  paper  with  the  bank,  and  the^ 
bank  gave  its  written  guaranty  to  J^essrs.  J.  &  W.  Seligman  &  Co.,  as  follows: 
In  consideration  of  one  dollar,  to  us  in  hand  paid,  the  receipt  of  which  is 
hereby  acknowledged,  we  guaranty  to  Messrs.  J.  &  W.  Seligman  &  Co.  the- 
prompt  and  punctual  payment  of  all  sums  and  amounts  due  them  under  their 
letter  of  credit  No.  1023,  for  five  thousand  pounds  sterling  on  the  part  of  Messrs. 
Flanagan  &  Son,  and  Ve  hereby  hold  ourselves  liable  for  the  prompt  and  com- 
plete payment  of  all  amounts  that  may  so  become  due  to  them,  and  for  the 
exact  fulfilment  of  all  the  conditions  mentioned  in  the  annexed  receipt: 

"  New  York,  May  25,  1875. 
"Bills  receivable  amounting  to  $35,089^  have  been  deposited  with  the- 
Charlottesville  National  Bank  by  B.  C.  Flanagan  &  Son  as  collateral  security 
for  the  within  mentioned  credit,  in  accordance  with  the  resolution  of  the  board 
of  directors  adopted  in  full  board  on  14th  May,  1875." 

Which  guaranty  and  receipt  are  signed  by  the  president  and  cashier  of  the 
bank.  And  the  resolution  further  shows  that  Flanagan  &  Son  gave  plaintiffs, 
tbe  following  receipt: 

New  York,  May  25,  '75. 
Gentlemen:  We  have  received  to-day  your  letter  of  credit  for  £5,000  on 
London  in  our  favor,  dated  to-day,  and  in  consideration  thereof  we  hereby 
agree  that  whenever  advised  of  a  draft  having  been  drawn  under  said  credit 
we  will  receipt  your  draft  or  reimburse  you  upon  your  notifying  us  of  the  date 
when  due,  for  the  amount  of  said  bills,  payable  in  New  York,  twenty-one  days 
before  the  maturity  of  the  bdls  in  London,  or  their  equivalent  in  cash.  We 
will  allow  you  two  per  cent,  banker's  commission  on  the  amount  of  drafts  made 
under  the  above  credit,  together  with  bill  stamps,  postage,  etc.,  and  deposit 
with  you  the  following  collateral,  which  we  authorize  you  to  dispose  of  at  your 
discretion,  in  the  event  of  our  non-compliance  with  the  above  terms. 

We  further  authorize  you  to  cancel  this  letter  of  credit  at  any  time  to  the- 
extent  it  shall  not  have  been  acted  upon  when  notice  of  revocation  is  received 
by  the  user.  B.  C.  Flanagan  &  Son. 

Drafts  were  drawn  against  the  letter  of  credit,  in  accordance  with  the  agree- 
ment, which  were  ultimately  paid  by  plaintiflfs,  Flanagan  having  failed  to  ac- 
cept and  pay  the  twenty-one  day  drafts  spoken  of  in  the  receipt.  The  bank 
failed  and  was  placed  in  the  hands  of  a  receiver  by  the  comptroller  of  the 
treasury,  and  the  plaintiffs  allege  that  it  is  liable  upon  its  above  written  guar- 
anty for  the  amount  of  Flanagan  &  Son's  draft  remaining  unpaid  and  held  by 
them.  To  this  declaration  there  is  a  demurrer;  all  errors  in  pleading  are 
waived,  and  the  question  presented  is  whether,  upon  the  facts  above  set  forth, 
the  plaintiflfs  are  entitled  to  recover.  The  case  is  free  from  many  difficulties 
that  have  arisen  in  like  cases.     It  is  not  a  contest  against  the  corporation  itself 
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pleading  a  want  of  power  to  make  a  contract  from  which  it  has  derived  no  ben- 
efit, but  which  caused  loss  to  others,  such  a  defense  having  been  justly  held  by 
many  courts  to  be  as  odious  as  the  plea  of  the  statute  of  limitations  on  the 
part  of  an  individual  debtor;  but  it  is  a  contest  between  creditors  claiming  the 
same  funds  where  each  party  has  the  just  right  to  contest  the  claim!*  of 
the  other  in  every  legal  manner. 

§181.-4  national  bank,  upon  the  deposit  of  collaterals^  has  no  power  to  guar- 
anty the  obligations  of  the  party  making  such  deposit 

Nor  is  there  any  question  of  notice  to  parties,  upon  which  many  decisions  ia 
the  bank  cases  depend.  Here  the  transaction  is  in  writing  chiefly,  and  stands 
between  the  original  parties  to-day  as  it  did  the  day  it  was  made.  Under  these 
circumstances  we  are  to  determine  whether  or  not  a  national  bank  is  authorized 
by  the  statute  creating  it  to  guaranty  the  paper  of  a  customer  for  his  accom- 
modation ;  for  this  is  the  real  transaction  set  forth  in  the  declaration.  We  will 
admit  for  the  sake  of  the  argument  what  plaintiffs'  counsel  have  urged  at  bar, 
that  a  bank  may  borrow  money  to  aid  its  customers;  but  here  the  bank  got  no 
money ;  none  of  the  money  procured  by  the  letter  of  credit  was  to  go  to  it. 
All  the  bank  had  to  expect  was  the  profit  it  was  to  make  from  the  discount  it 
received  from  the  collaterals  placed  in  its  hands  to  secure  it  from  loss  by  reason 
of  the  pledge  of  its  credit  to  plaintiffs.  The  Flanagans  were  to  give  their  own 
drafts  to  take  up  those  drawn  against  the  letter.  They  agreed  what  commis- 
sions the  plaintiffs  were  to  charge.  The  bank  had  nothing  to  do  with  the 
ti^ansaction  except  to  see,  in  the  event  of  the  failure  of  the  Flanagans,  that  the 
plaintiffs  were  secure  against  loss.  What  a  national  bank  is  authorized  to  do 
is  defined  by  the  statute  of  which  it  is  the  creature.  The  section  of  the 
statute  applicable  here  is  5136  of  the  Eevised  Statutes.  By  that  section  it  is 
authorized  to  exercise  all  such  powers  as  are  incidental  to  banking,  by  discount- 
ing and  negotiating  promissory  notes,  bills  of  exchange  and  other  evidences  of 
debt.  But  certainly  there  is  no  discounting  of  promissory  notes  set  forth  in 
the  declaration. 

§182.-4  national  hank  may  lend  m^ney  on  personal  security,  hut  cannot  lend 
its  credit,  {a) 

The  cause  of  action  is  the  written  guaranty  of  the  bank.  To  discount  a 
note  is  to  deduct  the  interest  in  prcBsenti  and  pay  over  in  money  the  face  value 
of  the  note  to  the  holder.  Here  the  bank  parted  with  no  money.  To  nego- 
tiate a  promissory  note  is  either  to  buy  or  sell  it,  and  so  with  a  bill  of  exchange. 
Here  the  bank  neither  bought  or  sold  any  bills  of  exchange.  It  agreed  to 
guaranty  Flanagan's  purchase  of  them  from  plaintiffs.  By  the  same  section 
the  bank  is  allowed  to  lend  money  upon  personal  security;  but  it  must  be 
money  that  it  loans,  not  its  credit.  Upon  the  deposit  of  the  collaterals  with 
the  defendant  by  Flanagan,  it  loaned  its  credit  to  him  to  be  used  with  plaint- 
iffs. It  is  alleged,  however,  that  the  bank  by  reason  of  the  powers  granted  to 
it  incidental  to  banking  could  enter  into  this  contract.  But  the  incidental 
powers  given  are  not  the  incidental  powers  given  generally  to  all  banking  in- 
stitutions, but  only  such  as  are  incidental  to  banks  allowed  to  do  such  things 
as  are  prescribed  by  the  statute  —  such  acts  as  are  incidental  to  discounting 
and  negotiating  promissory  notes  and  bills  of  exchange,  and  the  loan  of  money 
on  personal  security,  and  the  other  acts  of  banking  mentioned  in  the  statute. 

(a)  The  same  point  is  decided  in  Johnston  v.  Charlottesville  National  Bank,*  3  Hughes,  657.  It  is  also  held  that 
where  a  national  bank  issues  drafts  for  the  accommodation  of  a  customer,  a  party  tak.ng  such  drafts  as  coUateFal 
«ec\irity,  with  knowledge  of  the  facts,  cannot  recover  against  the  bank  in  the  hands  of  a  receiver. 
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'We  cannot  see  how  this  transaction  can  be  brought  within  the  powers  of  the 
bank  granted  by  statute,  and  the  demurrer  must  be  sustained. 

SHOEMAKER  t?.  NATIONAL  MECHANICS*  BANK. 
(Circuit  Court  for  Maryland:  1  Hughes,  101-106;  2  Abbott,  41Mt34     18S9.) 

Opinion  by  Giles,  J. 

Statement  of  Facts. —  This  bill  is  not  filed  to  have  the  charter  of  defend- 
ant as  a  national  bank  declared  void  for  the  causes  mentioned  in  the  fifty-third 
section  of  the  act,  to  provide  a  national  currency,  etc.,  passed  June  3,  1864. 
This  would  not  be  the  appropriate  proceeding  for  such  a  purpose.  That  could 
only  be  accomplished  by  a  suit  instituted  by  the  comptroller  of  the  currency. 
But  this  is  a  bill  filed  by  one  of  the  stockholders  in  the  National  Mechanics* 
Sank  of  this  city,  to  restrain  the*  president  and  directors  of  the  said  bank  from 
pursuing  a  course  which,  he  alleges,  is  a  violation  of  the  requirements  of  their 
charter  under  the  said  act,  and  by  which  they  are  wasting  the  assets  of  said 
bank,  to  the  loss  and  injury  of  the  complainant  and  its  other  stockholders. 

§  183.  Where  an  answer  denies  the  equity  of  a  billy  an  ivjunctimi  will  he 
refused. 

The  motion  for  this  injunction  has  been  heard  on  bill  and  answer.  The  prin- 
-ciple  now  almost  universally  recognized  is,  that,  where  the  answer  denies  all  the 
circumstances  upon  which  the  equity  of  the  bill  is  founded,  the  court  will  refuse 
the  writ  of  injunction.  Sucli  being  the  object  of  the  bill,  if  its  allegations 
were  admitted  by  the  answer,  or  proved  on  final  hearing  to  the  satisfaction  of 
the  court,  it  would  be  its  duty  to  restrain  the  oflBcers  of  the  said  bank  from 
any  further  misapplication  of  its  funds,  which  might  result  from  any  act  not 
warranted  by  its  charter,  or  which  would  amount  to  a  breach  of  trust.  This 
is  clear  from  the  decision  of  the  supreme  court  in  the  case  of  Dodge  v.  Wool- 
sey,  18  How.,  341.  In  that  case  the  court  says:  "It  is  now  no  longer  doubted, 
either  in  England  or  the  United  States,  that  courts  of  equity  in  both  have  ju- 
risdiction over  corporations,  at  the  instance  of  one  or  more  of  their  members, 
to  apply  preventive  remedies  by  injunction  to  restrain  those  who  administer 
them  from  doing  acts  which  would  amount  to  a-violation  of  charter,  or  to  pre- 
vent any  misapplication  of  their  capitals  or  profits  which  might  result  in  less- 
ening the  dividends  of  stockholders,  or  the  value  of  their  shares,  as  either  may 
be  protected  by  the  franchise  of  a  corporation,  if  the  acts  intended  to  be  done 
create  what  is  in  the  law  denominated  a  breach  of  trust." 

It  becomes  necessary,  therefore,  to  carefully  examine  the  bill  and  answer. 
The  bill,  that  we  may  learn  what  are  the  facts  which  it  sets  forth,  and  on  which 
it  claims  the  equitable  interference  of  the  court ;  and  the  answer,  that  we  may 
see  if  these  facts  are  admitted  or  denied.  Now,  there  are  many  things  stated 
in  the  bill  and  replied  to  in  the  answer  with  which  we  have  nothing  to  do  on 
this  motion.  Whether  the  loan  to  Bayne,  by  the  defendant,  was  made  under 
such  circumstances  as  will  render  the  ofiicers  who  made  it  responsible  to  the 
stockholders  for  any  loss  the  bank  may  incur  therefrom,  can  only  be  answered 
when  this  case  comes  before  the  court  on  final  hearijig.  And  it  may  be  doubt- 
ful whether  such  question  could  even  be  decided  on  the  pleadings  in  this  case; 
it  would  seem  to  require  a  bill  to  be  filed  against  the  officers  who  made  the 
loan  individually.  This  is  a  bill  against  the  bank  in  its  corporate  capacity. 
The  allegations  on  which  the  preliminary  injunction  is  asked  are  the  following: 
**That  in  violation  of  said  express  prohibition,  and  in  violation  of  the  trust  as 
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aforesaid  confided  to  its  officers,  the  said  bank  and  its  officers  lent  to  Baj'ne  and 
Bayrte  &  Co.,  of  the  funds  or  capital  of  said  bank,  from  time  to  time,  divers 
sums  of  money,  in  the  whole  largely  exceeding  one-tenth  of  the  capital  stock 
of  said  bank  actually  paid  in,  and  that  for  many  months  the  amount  of  money 
so  loaned  exceeded  $300,000."     And  it  is  further  alleged  that  said  loans  were 
made  upon  collateral  security  of  stock,  etc.,  some  of  which  were  spurious,  and 
that  among  these  were  one  thousand  two  hundred  and  fifty  shares  purporting 
to  be  the  stock  of  the  Washington,  Georgetown  &  Alexandria  Railroad  Com- 
pany, a  corporation  which  the  bill  charged  never  had  any  legal  existence,  etc. 
And  that  said  bank  is  joining  m  the  prosecution  of,  or  has  been  made  party  to, 
certain  suits,  touching  or  concerning  the  interests  of  said  railroad  company. 
It  also  charges  that  the  said  defendant,  by  its  officers  and  agents,  hath  offered 
to  pay  into  the  circuit  court  of  the  United  States  for  the  eastern  district  of 
Virginia,  the  sum  of  $20,000  of  the  funds  of  fiaid  bank  in  a  cause  therein  pend- 
ing, in  which  the  said  bank  has  no  interest  whatever,  and  to  which  it  is  not  a 
ps^rty,  and  did  actually  pay  in  said  cause  $200  fees  to  commissioners,  and  did 
actually  pay  $100  to  trustees  of  Bayne  &  Co.  upon  some  illegal  antl  unauthor- 
ized agreement  as  to  said  securities  taken  by  them  from  Bayne,  and  that  they 
are  negotiating  for  and  offering  to  expend  the  money  and  funds  of  said  bank 
in  and  about  the  repairs  and  reconstruction  of  the  bridge  of  the  said  railroad 
-company  across  the  Potomac  river,  in  which  said  bank  has  no  sort  of  interest, 
and  cannot  legally  have  any ;  said  bridge,  it  is  estimated,  will  cost  over  $100,000 
to  re|mir.     And  it  concluJes  with  a  prayer  that  the  said  bank,  its  officers, 
agents  and  attorneys,  may  be  restrained  from  further  prosecuting  or  defending 
any  one  or  more  of  said  suits  at  the  cost  or  charge,  or  in  the  name,  of  said  bank. 
The  answer  admits  that  Bayne  &  Co.  did  pledge  with  its  cashier,  early  in 
the  month  of  February,  1866,  as  collateral  security  for  its  money  loaned  and 
advanced  to  said  firm,  one  thousand  two  hundred  and  fifty  shares  of  the  capi- 
tal stock  of  said  railroad  company  of  the  par  value  of  $100  each,  and  that  the 
trustees  of  Bayne  &  Co.  did,  sub^quently,  for  $100,  assign  all  the  equity  of 
redemption  to  said  stock  to  the  cashier  of  this  defendant.     It  also  admits  that, 
as  a  holder  of  stock  of  the  said  railroad  company,  it  did  agree,  with  certain 
stockholders  of  said  company,  to  advance  a  portion  of  the  sum  of  $20,000, 
which  was  offered  to  be  paid  into  the  circuit  court  of  the  United  States  for  the 
eastern  district  of  Virginia,  in  a  cause  in  which  the  said  railroad  company  and 
others  were  defendants,  and  Adams  Express  Company  was  complamant,  to 
abide  the  decision  of  said  cause,  with  the  purpose  of  preventing  the  said  rail- 
road from  passing  into  the  hands  of  a  receiver,  to  be  appointed  by  the  said 
court;  but  ^aid  offer  was  refused  by  said  court,  and  no  money  was  paid  on  ac- 
count thereof,  and  that  this  defendant  was  to  have  been  adequately  secured  if 
said  mone}'^  had  been  actually  advanced,  and  that  it  did  advance  about  $40, 
part  of  defendant's  commissioners'  fees  in  said  cause.     And  this  defendant  de- 
nies that  it  is  negotiating  or  offering  to  expend  its  money  or  funds  in  the  repair 
and  reconstruction  of  the  railroad  bridge  across  the  Potomac.     It  also  denies 
that  it  or  any  other  of  its  officers,  at  the  time  stock  was  issued  in  the  name  of 
its  cashier,  or  previous  thereto,  had  any  knowledge  or  good  reason  to  believe 
that  the  said  railroad  company  had  no  legal  existence,  or  that  the  certificates 
were  fraudulently  issued,  but  that  as  late  as  May,  1866,  the  stock  of  the  said 
railroad  company  was  held  and  esteemed  as  a  valuable  stock  at  par,  or  over 
par,  and  that  as  late  as  the  middle  of  May,  1866,  large  loans  were  effected 
upon  the  pledge  of  its  certificates  of  stock  at  or  about  par.     Now  the  only  fact 
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admitted  in  the  answer  pertinent  to  the  present  inquiry  is,  that  the  said  defend- 
ant did  receive  from  Bayne  &  Co.  a  pledge  of  the  railroad  stock  as  coUateraZ 
9ecurity  for  loans  made  to  said  firm,  and  that  said  bank  is  now,  in  company 
with  other  stockholders  of  said  railroad,  engaged  in  suits,  upon  whose  final  de- 
cision depend  the  very  existence  of  said  road  and  the  value  of  its  stock.  Will 
these  facts  warrant  the  granting  of  a  preliminary  injunction?  Now  the  grant- 
ing or  refusing  of  an  injunction  is  a  matter  resting  in  the  sound  discretion  of  a 
court  of  equity.  It  is  one  of  the  highest  powers  confided  to  a  court  of  equity, 
and  its  exercise  ought,  therefore,  to  be  guarded  with  extreme  caution,  and  the 
remedy  applied  only  in  very  clear  cases. 

§184.-4  loan  hy  a  national  bank  exceeding  one-tenth  of  its  capital  stodk  is 
not  void,  {a) 

As  to  the  first  charge  in  this  bill  against  the  defendant,  in  reference  to  the 
amount  loaned  to  Baj^ne  &  Co.,  in  violation  of  the  twenty-ninth  section  of  the 
act  of  congress,  passed  June  3, 1864  (under  which  act  the  defendant  became  a  nar 
tional  bank),  I  would  only  say  that  the  loan  made  under  such  circumstances  is 
not  void;  it  can  be  enforced  as  any  other  loarU  made  by  the  bank.  This,  I  ap- 
prehend, is  clear  from  the  fact  that  section  2d  provides  no  penalty  for  its  viola- 
tion, and  section  53  of  the  same  act,  for  all  violations  of  the  provisioris  of  the 
same  act,  provides  two  penalties;  first,  a  forfeiture  of  the  privileges  and  fran- 
chises of  the  said  bank  derived  from  the  said  act,  to  be  adjudged  in  a  suit 
brought  for  that  purpose  in  the  federal  court;  and  second,  a  personal  liability 
by  every  officer  of  a  bank  who  participated  in  or  assented  to  such  violation  for 
all  damages  which  the  bank  may  sustain  in  consequence  thereof.  InJeed,  this 
clause  was  not  pressed  in  the  very  able  argument  of  the  learned  counsel  who 
closed  on  behalf  of  complainant.  The  point  so  forcibly  made  by  him  was  that 
the  defendant  was  prohibited  b}'^  its  charter  from  making  this  loan  on  a  pledge  of 
stock,  and  if  so,  no  title  to  this  stock  passed  from-  Bayne  &  Co.  to  the  defendant. 
Clearly  if  the  defendant's  title  to  this  stock  depended  on  a  purchase  as  an  in- 
restraent  by  it,  such  purchase  would  be  beyond  its  corporate  powers,  and  void. 
The  learned  counsel,  however,  contended  that,  by  the  true  construction  of  the 
eighth  section,  this  loan  was  not  embraced  among  the  enumerated  powers  of 
the  bank,  "that  no  loans  are  valid  except  those  on  personal  security."  The 
language  of  that  section  is,  "and  exercise  under  this  act  all  such  incidental 
powers  as  shall  be  necessary  to  carry  on  the  business  of  banking,  by  discount- 
ing and  negotiating  promissory  notes,  drafts,  bills  of  exchange  and  other  evi- 
dences of  debt;  by  receiving  deposits;  by  buying  and  selling  exchange,  coin 
and  bullion ;  by  loanmg  money  on  personal  security ;  by  obtaining,  issumg  and 
circulating  note3  according  to  the  provisions  of  this  act." 

§  185.  ^  national  bank  may  loan  its  money  on  negotiable  paper  secured  by 
coUaterals. 

1  understand  that  the  language  T  have  quoted  contains  five  distinct  grants  of 
power,  and  that  no  one  grant  is  a  limitation  on  any  other.  By  the  first,  the 
bank  is  authorized  to  discount  promissory  notes,  drafts,  bills  of  exchange  and 
other  evidences  of  debt;  second,  to  receive  deposits;  third,  to  buy  and  sell  ex- 
change, coin  and  bullion ;  fourth,  to  loan  money  on  personal  property  (I  un- 
derstand by  this,  or  any  other  personal  security  than  is  mentioned  in  the  first 
grant);  filth,  to  obtain,  issue  and  circulate  the  national  currency.  If  I  am 
right  in  this  construction,  then  the  loan  to  Bayne  &  Co.  was  authorized  by  the 
said  section,  as  the  charge  in  the  bill  is  that  the  loans  to  Bayne  &  Co.  were 

(a)  The  same  ruling  is  made  in  Stewart  v.  National  Union  Bank,*  3  Abb.,  431. 
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made  upon  paper  evidences  of  debt  upon  bonds,  notes,  checks,  etc.,  and  upon 
collateral  security  of  stocks,  etc.,  and  the  answer  states  that  the  stock  m  said 
railroad  was  pledged  with  its  cashier  as  collateral  security  for  its  money  loaned. 
If  collateral  security,  then  collateral  to  the  personal  responsibility  of  Bayne  & 
Co.  on  the  notes,  checks  and  bills  of  exchano^e  cashed  for  said  firm  hy  this  de- 
fendant; collateral  security  in  bank  phraseology  means  some  security  addi- 
tional to  the  personal  obligation  of  the  borrower.  But  admit  that  this 
construction  is  doubtful,  it  is  not  so  doubtful  as  that  construction  which  would 
limit  the  banks  to  the  power  of  loaning  money  only  on  personal  security,  and 
deny  to  them  the  power  of  taking  a  pledge  of  stock  as  collateral  security  for 
notes  or  bills  of  exchange  cashed  by  them.  As  I  said  before,  a  court  of  ec|uity 
should  never  grant  a  preliminary  injunction  in  a  doubtful  case.  Ilowever,  I 
have  no  doubt  that  the  taking  this  collateral  security  from  Bayne  &  Co.  was  a 
valid  transaction,  and  whether  it  will  ever  avail  the  defendant  anything  will 
depend  upon  the  decision  of  those  tribunals  before  whom  is  now  pending  the 
question  of  the  validity  of  the  charter  of  the  said  railroad  company  and  the 
character  of  its  stock.  The  preliminary  injunction  asked  for  in  this  case  is  re- 
fused. For  authorities  to  sustain  the  view  I  have  taken  of  the  law  governing 
this  case,  I  refer  to  the  following  cases:  Bates  &  Hines  v.  Bank  of  the  State  of 
Alabama,  2  Ala.,  462;  Magruder  v,  State  Bank,  18  Ark.,  9;  Bank  of  Middle- 
burg  V.  Bingham,  33  Vt.,  636;  Farmers'  Bank  v.  Burchard,  33  Vt.,  348;  and 
Rock  River  Bank  v.  Sherwood,  10  Wis.,  230. 

GOLD  MINING  COlVfPANY  v.  NATIONAL  BANK. 
(6  Otto,  640-645.    1877.) 

Errob  to  the  Supreme  Court  of  Colorado. 

Opinion  by  Mr.  Justice  Hcnt. 

Statement  of  Facts. —  This  was  an  action  by  the  Rocky  Mountain  National 
Bank  against  the  Union  Gold  Mining  Company  of  Colorado  to  recover  a  bal- 
ance of  overdraft  due  upon  the  account  kept  at  the  bank  in  the  name  of  the 
company.  The  balance  of  overdraft,  exceeding  $20,000,  was  created  by  drafts 
or  checks  drawn  by  one  Sabin,  who,  claiming  to  be  the  authorized  agent  of 
the  company,  acted  in  its  name,  and  made  deposits  from  time  to  time  to  its 
credit.  The  jury  rendered  a  verdict  in  favor  of  the  bank  for  the  amount  of 
the  overdraft  with  interest  ($30,358.32),  and  from  the  judgment  entered  upon 
that  verdict  the  present  writ  of  error  is  brought.  The  defendant  presented 
formal  requests  to  charge  to  the  number  of  forty,  one  of  which  was  subdivided 
into  three  parts.  It  asked  for  a  new  trial  upon  ten  grounds  severally  set  forth, 
and  the  assignment  of  errors  below  discloses  one  hundred  and  thirty-three  al- 
legations of  error.  There  was  but  a  single  question  in  the  case,  to  wit,  were  the 
acts  of  Sabin  the  acts  of  the  gold  raining  company,  either  by  original  authority 
or  by  ratification?  As  it  was  finally  put  to  the  jury,  was  there  a  ratification 
of  his  acts  by  the  company?  We  shall  consider  the  objections  most  seriously 
urged  and  having  the  greater  plausibility. 

§  186.  ^  borrower  from  a  bank  is  not  permitted  to  plead  in  bar  of  a  suit  on 
his  debt  that  the  bank  exceeded  its  powers  in  lending  him  the  money. 

The  first  objection  to  the  recovery  arises  from  the  amount  of  the  debt.  The 
plaintiff  is  a  national  bank  organized  under  the  act  of  congress  of  June  3, 1864, 
with  a  capital  stock  of  $50,000.  13  Stat.,  99.  By  the  twenty-ninth  section  of 
that  act  it  is  provided  as  follows :  ''  The  total  liabilities  to  any  association  of 
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any  person,  or  of  any  company,  corporation  or  firm,  for  money  borrowed,  in- 
cluding in  the  liabilities  of  a  company  or  firm  the  liabilities  of  the  several 
members  thereof,  shall  at  no  time  exceed  one-tenth  part  of  the  amount  of  the 
capital  stock  of  such  association  actually  paid  in."  R.  S.,  sec.  5200.  After 
obtaining  and  holding  to  its  own  use  the  money,  can  the  mining  company  be 
allowed  to  interpose  the  plea  that  the  bank  had  no  right  to  loan  the  money? 
In  Harris  v.  Runnels,  12  How.,  79,  where  the  defendant  sued  upon  a  note  set 
np  the  illegality  of  its  consideration,  it  was  held  that  the  whole  statute  then 
in  question  must  be  examined  to  discover  whether  it  intended  to  prevent  courts 
of  justice  from  enforcing  contracts  in  relation  to  the  act  prohibited;  and  that 
when  a  statute  prohibits  an  act,  or  annexes  a  penalty  for  its  commission,  it  does 
not  follow  that  the  unlawfulness  of  the  act  was  meant  to  avoid  a  contract  made 
in  contravention  of  it.  A  statute  provided  that  slaves  should  not  be  brought 
into  the  state  without  a  previous  certificate  signed  by  two  freeholders.  Slaves 
were  brought  in  without  such  certificate  and  sold,  and  the  purchaser  was  held 
liable  for  the  purchase  money.  Mr.  Justice  Wayne  said  that  the  rule  was  al- 
lowed, not  for  the  benefit  of  either  party  to  the  illegal  contract,  but  altogether 
upon  grounds  of  public  policy.  In  O'Hare  v.  Second  National  Bank  of  Titus- 
ville,  77  Pa.  St.,  96,  the  question  was  made  upon  the  statute  we  are  considering, 
and  it  was  objected  that  the  bank  could  not  recover  the  amount  of  the  loans  in 
excess  of  the  proportion  specified.  The  court  held  that  the  section  of  the  statute 
referred  to  was  intended  as  a  rule  for  the  government  of  the  bank,  and  that 
the  loan  was  not  void.  See,  also,  Pangborn  v.  Westlake,  36  la.,  546;  Viningv. 
Bricker,  14  Ohio  St.,  331.  We  do  not  think  that  public  policy  requires  or  that 
congress  intended  that  an  excess  of  loans  beyond  the  proportion  specified 
should  enable  the  borrower  to  avoid  the  payment  of  the  money  actually  re- 
ceived by  him.  This  would  be  to  injure  the  interests  of  creditors,  stockholders 
and  all  who  have  an  interest  in  the  safety  and  prosperity  of  the  bank.  We  are 
of  the  opinion  that  this  objection  is  not  well  taken. 

§  187  •  -4  person  is  competent  as  a  juror  who  has  conversed  with  parties  about 
the  cause. 

It  is  contended  that  there  was  error  in  admitting  Perrin  to  sit  as  a  juror  in 
the  cause.  It  appears  that  he  had  previously  conversed  with  another  party  in 
relation  to  the  facts  of  the  case,  and  had  received  from  him  an  impression 
in  relation  to  them.  He  expressed  an  entire  willingness  as  well  as  an  ability  to 
accept  the  facts  as  they  should  be  developed  by  the  evidence,  and  to  render  a 
verdict  in  accordance  with  them.  He  was  evidently  an  intelligent  man,  and 
well  qualified  to  act  as  a  juror  in  such  a  case.  When  his  name  was  called  he 
was  sworn  to  answer  truly  to  such  questions  as  should  be  put  to  him  touching 
his  competency  to  sit  as  a  juror  in  the  case.  Questions  were  put  to  him  by  the 
respective  counsel,  and  were  answered  by  him,  the  result  of  which  was  as  above 
stated.  At  the  close  of  his  examination  the  record  states  as  follows,  viz. :  "  By 
the  court:  Well,  I  think  he  is  competent.  Here  the  defendant  challenged  the 
juror  Perrin  for  cause.  The  court  denied  the  challenge,  and  the  defendant 
then  and  there  excepted  to  the  ruling  of  the  court."  It  is  not  so  stated  in 
words,  but  it  is  assumed  that  thereupon  Perrin  took  his  seat  as  a  juror;  and 
acted  as  such  during  the  trial.  The  Jfacts  as  stated  by  the  juror  do  not  justify 
a  challenge  for  cause  in  a  civil  action.  Eogers  v.  Rogers,  14  Wend.  (N.  Y.), 
131;  Jackson  v.  The  Commonwealth,  23  Gratt.  (Va.),  919;  Freeman  v.  The 
People,  4  Den.  (N.  Y.),  9:  Lowenberg  v.  People,  6  Park.  Cr.  (N.  Y.),  414; 
Sanchez  v.  The  People,  22  K  Y.,  147.     The  decision  of  the  challenge  was 
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submitted  to  the  judge,  and  we  see  no  just  cause  of  complaint  in  his  de- 
cision. 

Numerous  objections  were  made  to  the  admission  and  rejection  of  evidence, 
which  do  not  require  consideration.  We  refer  only  to  the  objection  to  the 
statements  or  admissions  of  Becker,  the  president  of  the  mining  company. 
These  were  made  at  various  times  at  Colorado  and  at  N*ew  York.  The  defend- 
ant was  a  mining  company  organized  under  the  laws  of  the  state  of  New  York, 
but  whose  mines  and  whose  business  (so  far  as  it  had  any)  were  in  Colorado. 
Sabin  leased  a  part  of  their  mines,  and  professed  to  carry  on  another  portion 
of  them  on  account  of  the  company,  and  to  borrow  the  money  for  its  use  in 
that  business.  Becker  spent  much  time  in  Colorado  in  attending  to  the  com- 
pany's business  there;  and,  omitting  the  questionable  position  of  Sabin,  he 
was  the  only  representative  in  that  region.  The  effort  of  the  plaintiff  on  the 
trial  was  to  show  an  original  authority  in  Sabin  to  draw  checks  in  the  name 
of  the  company,  and,  failing  in  that,  to  establish  a  ratification  of  his  acts  by 
which  the  company  would  be  chargeable.  To  this  end  the  knowledge  of  Becker 
of  what  was  done  by  Sabin,  and  his  action  in  relation  thereto,  were  given  in 
evidence.  The  effect  of  this  evidence  and  of  the  objections  thereto  is  much 
diminished  by  the  charge  given  by  the  judge  that  the  jury  might  assume  that, 
prior  to  the  16th  of  December,  1868,  Sabin  had  no  authority  to  borrow  money 
in  its  name,  but  that  it  was  competent  for  the  defendant  to  ratify  the  acts  and 
assume  the  indebtedness  created  in  its  name.  He  further  charged  them  that  if 
Sabin  was  its  agent,  and  borrowed  money  in  its  name  which  was  expended  in 
the  defendant's  business,  and  the  payment  thereof  was  demanded  of  the  de- 
fendant, they  were  to  consider  whether  the  defendant,  with  knowledge  of  the 
fact,  assented  to  such  demand,  and  approved  the  act  of  Sabin  in  obtaining  the 
money;  that  if  acts  have  been  done  by  an  agent  in  excess  of  his  authority, 
and  the  principal  on  being  informed  of  them  fails  to  disavow  them  in  a  reason- 
able tinje,  his  silence  may  be  considered  as  an  acquiescence  in  and  an  assent  to 
the  acts  done. 

§  1 88.  Where  a  principal^  after  notice  of  dehts  incurred  hy  his  aU-eged  agent^ 
and  demand  made  of  payment^  fails  for  a  reasonable  tints  to  disavow  the  acts  of 
the  agents  he  is  held  to  ratify  Sfuch  acts. 

On  the  16th  of  December,  1868,  Becker,  the  president,  closed  up  the  accounts 
of  the  company  with  Sabin,  and  paid  him  the  balance  due  to  him.  Sabin's 
books  and  the  bank  books  were  then  present,  and  Becker  knew  the  amount  of  the 
indebtedness  which  had  then  been  incurred  by  Sabin  to  the  bank  in  the  name  of 
the  company.  This  settlement  was  in  the  presence  of  the  cashier  of  the  bank, 
and  made  by  his  aid.  This  was  clear  and  distinct  notici'  to  B3cker  of  the  action 
of  this  agent  of  his  company  in  its  name.  Becker,  as  president  of  the  com- 
pany, was  the  suitable  man  to  receiv^e  the  information;  and  what  he  said  and 
did  about  it,  and  what  action  repudiating  the  doings  of  Sabin  was  taken  by 
the  company,  or  whether  there  was  no  disavowal,  might  well  be  learned  from 
its  chief  officer.  Potter  and  Koun.tze  were  officers  of  the  bank,  and  their  con- 
versations with  Becker  were  of  a  similar  character.  The  court  expressly  in- 
formed the  jury  that  these  conversations  were  allowed  for  the  purpose  of 
showing  Becker's  knowledge  of  the  indebtedness  and  the  demand  upon  him 
for  Its  payment,  and  not  for  the  purpose  of  showing  a  promise  on  the  part  of 
the  defendant.     We  see  no  error  in  this  branch  of  the  case. 

Th3  judge's  charge  on  the  subject  of  the  ratification  by  the  company  of  the 
.acts  of  Sabin  contained  all  that  it  was  necessary  to  say  to  the  jury.     It  was, 
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in  substance,  that  if  Sabin  was  the  agent  of  the  company  in  working  its  mines 
in  Colorado  in  1867  and  1868,  without  authority  to  borrow  monej'  in  its  name, 
bot  did  in  fact  borrow  large  sums  of  the  plaintiff  in  its  name;  if,  on  the  16th 
of  December,  1868,  the  president  of  the  company  was  informed  of  such  bor- 
rowing and  of  the  amounts,  and  a  demand  was  made  for  the  payment  thereof, 
and  if,  within  a  reasonable  time  thereafter,  the  company  failed  to  disavow  the 
acts  of  its  agent  in  so  borrowing  the  nroney,  the  jury  would  be  authorized  to 
consider  the  company  as  assenting  to  what  was  done  in  its  name.  We  consider 
this  charge  entirely  correct.  Vianna  v,  Barclay,  3  Cow.  (N,  T.),  281 ;  Hazard 
V.  Spears,  4Keyes  (K  Y.),  469;  Cairnes  v.  Bleecker,  12  Johns.  (K  Y.),  300. 

Judgment  affirmed. 

§  1 89.  Tt^iider  of  note  in  payment  of  check.— If  a  loan  be  made  to  a  bank,  and  a  note  be 
given  therefor  in  ^be  name  of  the  cashier  of  the  bank,  a  tender  of  such  note  in  payment  of  a 
check  drawn  on  the  lender  in  favor  of  the  borrowing  bank  is  good.  Bank  v,  Kennedy,  17 
Wall.,  27. 

§  1 90.  Collaterals. —  Where  collaterals  are  deposited  with  a  bank  with  full  power  to  sell, 
and  after  default  and  due  notice  the  bank  seUs  to  its  directors  for  more  than  the  market 
value  of  the  collaterals,  the  bailor,  especially  after  a  long  delay,  is  entitled  to  no  remedy 
against  the  bank.     Hayward  v.  National  Bank,  6  Otto,  615. 

§  1 H 1 .  National  banks  may  take  a  pledge  of  bonds  and  other  personal  chattels  as  security 
for  money  loaned.  Pittsburg,  etc  ,  Car  Works  v.  State  Nat.  Bank,*  2  Cent.  L.  J.,  692;  8  du 
Leg.  News,  41.  They  may  take  the  stock  of  another  bank  as  collateraL  National  Bank  v. 
Case,  9  Otto,  628.     See  the  case,  ^§  82-85. 

§  19:2.  On  a  creditor's  bill  filed  to  reach  certain  stocks  of  a  judgment  debtor  which  had 
been  pledged  to  a  national  bank  as  security  for  a  loan,  the  bank  having  made  an  assignment 
of  all  its  assets  for  the  benefit  of  creditors  prior  to  the  passage  of  the  bankrupt  act  of  1867,  it 
was  held  that  the  stocks  had  passed  to  the  trustee  under  the  assignment,  and  could  not  be 
reached  in  this  proceeding,  although  the  loan  by  the  bank  for  which  the  stocks  were  pledged 
might  be  void.    Stewart  v.  National  Union  Bank,*  2  Abb.,  434. 


VI.  Inteeest  and  Usury. 

Summary  —  Rate  of  interest  allowed,  g§  193, 194.—  Penalty  for  usury,  §§  194, 197.—  State  laws 
do  not  apply,  §  195. —  Exchange  in  addition  to  interest,  §}  196.—  Usurious  interest  cannot 
he  applied  as  a  set-off,  ^  \^.  —  Disabilities  not  applicable  to  natural  persons,  g  199. — Dis- 
counts, §^  200,  201.—  Loan  to  corporation,  %  202. 

§  193.  A  national  bank  may  charge  interest  at  the  highest  rates  allowed  by  the  law  of  the 
state  in  which  it  is  located,  either  to  natural  persons  or  to  corporations.  Tiffany  v.  National 
Bank,  g§  203,  204. 

^  1 94.  Discussion  of  the  banking  act  of  1864,  so  far  as  concerns  the  rate  of  interest  allowed 
to  be  exacted  by  national  banks.  Under  the  act  the  only  penalty  for  the  taking  of  usurious 
interest  is  the  forfeiture  of  all  interest  reserved,  received  or  charged,  and,  where  the  interest 
has  been  paid,  the  recovery  back  of  twice  the  amount  of  such  interest.  Farmers'  &  Mechanics' 
National  Bank  v,  Dearing,  §§  205-210.    See  g  224. 

g  li5  National  banks  were  created  in  aid  of  the  government.  Of  the  necessity  for  their 
creation  congress  is  the  sole  judge.  The  states  cannot  interfere  with  them  except  so  far  as 
congress  may  see  proper  to  permit.  State  laws  in  regard  to  the  penalty  for  usury  do  not  apply 
to  national  banks.     Ibid. 

§  1 96.  A  national  bank  has  the  right  under  the  act  to  charge  and  receive  the  current  rate 
of  exchange  for  sight  drafts  in  addition  to  interest  at  legal  rates.  Wheeler  v.  National  Bank, 
§;211,  212. 

§197.  The  only  penalty  for  knowingly  charging  usurious  interest  is  the  loss  of  all  interest. 
Wliere  the  illegal  interest  has  been  paid,  twice  that  sum  can  be  recovered  in  a  penal  action. 
Such  provisions  are  exclusive,  and  no  other  penalty  can  be  enforced.  Barnet  v.  National 
Bank.  §55  2li^-215. 

§  1 9S.  Usurious  interest  paid  to  a  national  bank  on  the  renewal  of  a  series  of  notes  cannot 
be  applied  as  a  set-off  towards  the  satisfaction  of  the  principal  of  the  last  note.  Driesbach 
v.  National  Bank,  g  216.     See  g  227. 
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§  199.  The  sole  particular  in  which  national  banks  are  placed  upon  an  equality  with  nat- 
ural persons  in  the  matter  of  loans  and  discounts  is  as  to  the  rate  of  interest  allowed,  and 
not  as  to  the  character  of  the  contract  Although  natural  persons  may  discount  commeroial 
X>aper  at  a  rate  exceeding  that  prescribed  by  the  general  law  of  the  state,  national  banks  are 
prohibited  from  so  doing.     National  Bank  v.  Johnson,  §g  217-219. 

§  200.  Where  a  bank  discounts  a  note  at  a  usurious  rate,  it  forfeits  all  interest  accniing^ 
after  the  maturity  of  the  note.     First  National  Bank  v.  Stauffer,  §  230. 

g  2:0  i .  Rule  where  a  bank  discounts  a  note  at  a  usurious  rate,  and  the  note  is  renewed  for 
the  same  amount,  the  borrower  paying  usurious  interest  out  of  his  pocket.  National  Bank  of 
Madison  v.  Davis,  §§  221,  222. 

§  202.  Where  a  bank  makes  a  loan  to  a  corporation  at  a  rate  of  interest  which,  by  the  la'^vs 
of  the  state,  would  be  usurious  as  against  an  individual,  it  forfeits  all  interest,  though  by  tlio 
laws  of  the  state  the  corporation  is  not  allowed  to  plead  usury.    In  re  Wild,  g  22$, 

[Notes.—  See  §§  224-226.] 

TIFFANY  V.  NATIONAL  BANK  OF  MISSOUM. 
%  (18  Wallace,  409-418.    1878.) 

Error  to  U.  S.  Circuit  Court,  District  of  Missouri. 

Statement  of  Facts. —  This  was  a  suit  by  Tiffany,  trustee  of  a  bankrupt,  to 
recover  of  a  national  bank  twice  the  amount  of  interest  reserved  by  the  baok 
in  a  loan  to  Darby,  the  bankrupt.    The  rate  reserved  was  nine  per  cent. 

§  203.  In  a  suit  to  recover  a  penalty^  the  atattUe  micst  be  literally  construed. 

Opinion  by  Mr.  Justice  Strong. 

In  an  action  like  the  present,  brought  to  recover  that  which  is  substantially 
a  statutory  penalty,  the  statute  must  receive  a  strict,  that  is,  a  literal,  construc- 
tion. The  defendant  is  not  to  be  subjected  to  a  penalty  unless  the  words  of 
the  statute  plainly  impose  it.  The  question,  therefore,  is  whether  the  thirtieth 
section  of  the  act  of  congress  of  June  3,  1864,  relative  to  national  banking* 
associations,  clearly  prohibits  such  associations  in  the  state  of  Missouri  from 
reserving  and  taking  a  greater  rate  of  interest  than  eight  per  cent.,  the  rate 
limited  by  the  laws  of  that  state  to  be  charged  by  the  banks  of  issue  organized 
under  its  laws.  It  is  only  in  case  a  greater  rate  of  interest  has  been  paid  thaa 
the  national  banking  associations  are  allowed  to  receive  that  they  are  made- 
liable  to  pay  twice  the  interest.  The  act  of  congress  enacts  that  every  such 
association  "  may  take,  receive,  reserve  and  charge  on  any  loan  or  discount 
made,  or  upon  any  note,  bill  of  exchange,  or  other  evidences  of  debt,  interest 
at  the  rate  allo^^^ed  by  the  laws  of  the  state  or  territory  where  the  bank  is 
located,  and  no  more;  except  that  where,  by  the  laws  of  any  state,  a  different 
rate  is  limited  for  banks  of  issue,  organized  understate  laws,  the  rate  so  limited 
shall  be  allowed  for  associations  organized  in  any  such  state  under  the  act." 
What,  then,  were  the  rates  of  interest  allowed  in  Missouri  when  the  loans  were 
made  by  the  defiendants  that  are  alleged  to  have  been  usurious  if  It  is  admitted 
to  have  been  ten  per  cent,  per  annum,  allowed  to  all  persons,  except  banks  of 
issue  organized  under  the  laws  of  the  state,  and  they  were  allowed  to  charge 
and  receive  only  eight  per  cent. 

§  20 1.  National  banks  are  allowed  to  charge  interest  at  the  highest  rates  of- 
lowed  by  the  laws  of  the  state  in  which  they  are  locatedy  either  to  natural  persons 
or  corporations. 

The  position  of  the  plaintiff  is,  that  the  general  provision  of  the  act  of  con- 
gress, that  national  banking  associations  may  charge  and  receive  interest  at  the 
rate  allowed  by  the  laws  of  the  state  where  they  are  located,  has  no  applica- 
tion to  the  case  of  these  defendants,  and  that  they  are  restricted  to  the  rate 
allowed  to  banks  of  issue  of  that  state,  that  is,  to  eight  per  cent.     This,  we 
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think,  cannot  be  maintained.  The  act  of  congress  is  an  enabling  statute,  not 
a  restraining  one,  except  so  far  as  it  fixes  a  maximum  rate  in  all  cases  whore 
state  banks  of  issue  are  not  allowed  a  greater.  There  are  three  provisions  in 
section  30,  each  of  them  enabling.  If  no  rate  of  interest  is  defined  by  state 
laws,  seven  per  cent,  is  allowed  to  be  charged.  If  there  is  a  rate  of  interest 
fixed  by  state  laws  for  lenders  generally,  the  banks  are  allowed  to  charge  that 
rate,  but  no  more,  except  that  if  state  banks  of  issue  are  allowed  to  reserve. 
more,  the  same  privilege  is  allowed  to  national  banking  associations.  Such, 
we  think,  is  the  fair  construction  of  the  act  of  congress,  entirely  consistent 
with  its  words  and  with  its  spirit.  It  speaks  of  allowances  to  national  banks 
and  limitations  upon  state  banks,  but  it  does  not  declare  that  the  rate  limited  to 
state  banks  shall  be  the  maximum  rate  allowed  to  national  bank^.  There  can 
be  no  question  that  if  the  banks  of  issue  of  Missouri  were  allowed  to  demand 
interest  at  a  higher  rate  than  ten  per  cent,  national  banks  might  do  likewise. 
And  this  would  be  for  the  reason  that  they  would  then  come  within  the"  ex- 
ception made  by  the  statute,  that  is,  the  exception  from  the  operation  of  the 
restrictive  words  "no  more"  than  the  general  rate  of  interest  allowed  by  law. 
But  if  it  was  intended  they  should  in  no  case  charge  a  higher  rate  of  interest 
than  state  banks  of  issue,  even  though  the  general  rule  was  greater,  if  the  in- 
tention was  to  restrict  rather  than  ta  enable,  the  obvious  mode  of  expressing 
such  an  intention  was  to  add  the  words  "  and  no  more,"  as  they  were  added 
to  the  preceding  clause  of  the  section.  The  absence,  of  those  words,  or 
words  equivalent,  is  significant.  Coupled  with  the  general  spirit  of  the  act, 
and  of  all  the  legislation  respecting  national  banks,  it  is  controlling.  It  cannot 
be  doubted,  in  view  of  the  purpose  of  congress  in  providing  for  the  organi- 
zation of  national  banking  associations,  that  it  was  intended  to  give  them  a 
firm  footing  in  the  diflPerent  states  where  they  might  be  located.  It  was  ex- 
pected they  would  come  into  competition  with  state  banks,  and  it  was  intended 
to  give  them  at  least  equal  advantages  in  such  competition.  In  order  to  ac- 
complish this  they  were  empowered  to  reserve  interest  at  the  same  rates,  what* 
ever  those  rates  might  be,  which  were  allowed  to  similar  state  institutions.  Thi£t 
was  considered  indispensable  to  protect  them  against  possible  unfriendly  state 
legislation.  Obviously,  if  state  statutes  should  allow  to  their  banks  of  issue  a  rate 
of  interest  greater  than  the  ordinary  rate  allowed  to  natural  persons,  national 
banking  associations  could  not  compete  with  them  unless  allowed  tbe  same. 
On  the  other  hand,  if  such  associations  were  restricted  to  the  rates  allowed 
by  the  statutes  of  the  state  to  banks  which  might  be  authorized  by  the  state 
laws,  unfriendly  legislation  might  make  their  existence  in  the  state  impossible. 
A  rate  of  interest  might  be  prescribad  so  low  that  banking  could  not  bo  carried 
on,  except  at  a  certain  loss.  The  only  mode  of  guarding  against  such  contingen- 
cies was  that  which,  we  think,  congress  adopted.  It  was  to  allow  to  national  asso- 
ciations the  rate  allowed  by  the  state  to  natural  persons  generally,  and  a  higher 
rate,  if  state  banks  of  issue  were  authorized  to  charge  a  higher  rate.  This  con- 
struction accords  with  the  purpose  of  congress,  and  carries  it  out.  It  accords 
with  tbe  spirit  of  all  the  legislation  of  congress.  National  banks  have  been 
national  favorites.  They  were  established  for  the  purpose,  in  part,  of  provid- 
ing a  currency  for  the  wholer  country,  and  in  part  to  create  a  market  for  the 
loans  of  the  general  government.  It  could  not  have  been  intended,  therefore, 
to  expose  them  to  the  hazard  of  unfriendly  legislation  by  the  states,  or  to  ruin- 
ous competition  with  state  banks.  On  the  contrary,  much  has  been  done  to 
iosore  their  taking  the  place  of  state  banks.     The  latter  have  been  substantially 
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« 
taxed  out  of  existence.     A  duty  has  been  imposed  upon  their  issues  so  large  as 

to  manifest  a  purpose  to  compel  a  withdrawal  of  all  such  issues  from  circula.- 
tion.  In  harmony  with  this  policy  is  the  construction  we  think  should  be 
given  to  the  thirtieth  section  of  the  act  of  congress  we  have  been  considering. 
It  gives  advantages  to  national  banks  over  their  state  competitors.  It  allows 
such  banks  to  charge  such  interest  as  state  banks  may  charge,  and  more,  if  by 
the  laws  of  the  state  more  may  be  charged  by  natural  persons. 

The  result  of  this  is  that  the  defendants,  in  receiving  nine  per  cent,  interest 
upon  the  loans  made  by  them,  have  not  transgressed  the  act  of  congress ;  con- 
sequently they  are  under  no  liability  to  the  plaintiff. 

Judj/ment  affirmed. 

FARMERS'  &  MECHANICS'  NATIONAL  BANK  v.  DEARING. 
(1  Otto,  29-37.     1875.) 

Error  to  the  Court  of  Appeals  of  New  York. 

§  206.  Section  SO  of  the  banking  act  of  June  3,  186i,  discussed. 

Opinion  by  Mr.  Justice  Swayne. 

The  question  presented  for  our  determination  involves  the  construction  of  the 
provisions  of  the  national  bank  act  of  congress  of  the  3d  of  June,  1864  (13  Stat., 
99),  upon  the  subject  of  the  interest  to  be  taken  by  the  institutions  organized 
under  that  act.  The  plaintiff  in  error  is  one  of  those  institutions.  The  thirtieth 
section  of  the  act  declares  *' that  every  association  may  take,  receive,  reserve  and 
charge  on  any  loan  or  discount  made,  or  upon  any  note,  bill  of  exchange,  or  other 
evidences  of  debt,  interest  at  the  rate  allowed  by  the  laws  of  the  state  or  territory 
where  the  bank  is  located,  and  no  more,  except  that  where,  by  the  laws  of  any 
state,  a  different  rate  is  limited  for  banks  of  issue  organized  under  state  laws, 
the  rates  so  limited  shall  be  allowed  for  associations  organized  in  any  such  state 
under  this  act.  And,  when  no  rate  is  fixed  by  the  laws  of  the  state  or  terri- 
tory, the  bank  may  take,  receive,  reserve  or  charge)  a  rate  not  exceeding  seven 
per  centum,  and  such  interest  may  be  taken  in  advance,  reckoning  the  days  for 
which  the  note,  bill,  or  oiher  evidence  of  debt,  has  to  run.  And  the  knowingly 
taking,  receiving,  reserving  or  charging  a  rate  of  interest  greater  than  aforesaid 
shall  be  held  and  adjudged  a  forfeiture  of  the  entire  interest  which  the  note, 
bill,  or  other  evidence  of  debt,  carries  with  it,  or  which  has  been  agreed  to  be 
paid  thereon.  And,  in  case  a  greater  rate  of  interest  has  been  paid,  the  person 
or  persons  paying  the  same,  or  their  legal  representatives,  may  recover  back,  in 
any  action  of  debt,  twice  the  amount  of  interest  thus  paid  from  the  association 
taking  or  receiving  the  same,  provided  that  such  action  is  commenced  within 
two  years  from  the  time  the  usurious  transaction  occurred.  But  the  purchase, 
discount  or  sale  of  a  hona  fide  bill  of  exchange,  payable  at  another  place  than 
the  place  of  such  purchase,  discount  or  sale,  at  not  more  than  the  current  rate 
of  exchange  for  sight  drafts,  in  addition  to  the  interest,  shall  not  be  considered 
as  taking  or  receiving  a  greater  rate  of  interest." 

Statement  of  Facts. —  The  facts  of  the  case  are  few  and  simple.  On  the 
2d  of  September,  1874,  it  was  agreed  between  the  parties  that  Dearing  should 
make  his  promissory  note  to  one  Deitman  for  $2,000,  payable  one  month  from 
date,  and  that  the  bank  should  discount  the  note  for  Dearing  at  the  rate  of 
interest  of  ten  per  cent,  per  annum.  This  agreement  was  carried  out.  The 
bank  received  the  note,  and  paid  to  Dearing  the  sum  of  $1,981.67.  The  dis- 
count reserved  and  taken  was  $18.33.     The  rate  of  interest  which  the  bank  was 
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legally  authorized  to  take  was  seven  per  cent,  per  annum.  The  excess  reserved 
over  that  rate  was  $5.50.  Bearing  failed  to  pay  the  note  at  maturity.  The 
bank  thereupon  sued  him  in  the  superior  court  of  Buffalo.  He  answered  that 
the  agreement  touching  the  discount  was  usurious,  corrupt  and  illegal;  that  it 
avoided  the  note;  and  that  he  was  in  no  wise  liable  to  the  plaintiff.  The  court 
sustained  this  defense,  and  gave  judgment  for  the  defendant.  At  a  general 
t«rm  of  that  court  the  judgment  was  affirmed,  and  the  judgment  of  affirmance 
was  subsequently  affirmed  by  the  court  of  appeals. 

§  206.  The  only  penalty  for  usury  is  the  loss  of  the  entire  interest  charged;  or^ 
the  recovery  hack  of  twice  the  interest  actiuzUy  paid.  State  v^ury  laws  do  not 
apply. 

No  searching  analysis  is  necessary  to  eliminate  the  several  provisions  of  the 
sectiQn  to  be  considered  to  develop  the  true  meaning  of  each,  and  to  draw  the 
proper  conclusions  from  all  of  them  taken  together.  (1)  The  rate  of  interest 
chargeable  by  each  bank  is  to  be  that  allowed  by  the  law  of  the  state  or  terri- 
tory where  the  bank  is  situated.  (2)  When,  by  the  laws  of  the  state  or  terri- 
tory, a  different  rate  is  limited  for  banks  of  issue  organized  under  the  local 
laws,  the  rate  so  limited  is  allowed  for  the  national  banks.  (3)  Where  no  rate 
of  interest  is  fixed  by  the  laws  of  the  state  or  territory,  the  national  banks  may 
charge  at  a  rate  not  exceeding  seven  per  cent,  per  annum.  (4)  Such  interest 
may  be  reserved  or  taken  in  advance.  (5)  Knowingly  reserving,  receiving  or 
charging  "a  rate  of  interest  greater  than  qfaresaid  shall  be  held  and  adjudged 
a  forfeiture  of  the  interest  which  the  note,  bill,  or  other  evidence  of  debt,  car- 
ries with  it,  or  which  has  been  agreed  to  be  paid  thereon."  (6)  If  a  greater 
pate  has  been  paid,  twice  the  amount  so  paid  may  be  recovered  back,  provided 
suit  be  brought  •within  two  years  from  the  time  the  usurious  transaction 
occurred.  (7)  The  purchase,  discount  or  sale  of  a  bill  of  exchange,  payable  at 
another  place,  at  not  more  than  the  current  rate  of  exchange  on  sight  drafts,  in 
addition  to  the  interest,  shall  not  be  considered  as  taking  or  reserving  a  greater 
rate  of  interest  than  that  permitted. 

These  clauses,  examined  by  their  own  light,  seem  to  us  too  clear  to  admit  of 
doubt  as  to  anything  to  which  they  relate.  They  form  a  system  of  regulations. 
All  the  parts  are  in  harmony  with  each  other,  and  cover  the  entire  subject. 
But  it  is  contended  that  the  phrase,  "a  rate  of  interest  greater  than  aforesaid," 
as  it  stands  in  the  context,  has  reference  only  to  the  preceding  sentence,  which 
relates  to  banks  where  no  rate  of  interest  is  fixed  by  law;  and  that  hence  it 
leaves  the  consequences  of  usury,  where  such  rate  is  fixed,  to  be  governed 
wholly  by  the  local  law  upon  the  subject.  This,  in  the  state  of  New  York, 
would,  in  all  such  cases,  render  the  contract  a  nullity  and  forfeit  the  debt. 
Such  the  court  of  appeals  held  to  be  the  law  of  this  case,  and  adjudged  ac- 
cordingly. Neither  of  these  views  can  be  maintained.  The  collocation  of 
the  terms  in  question  does  not  grammatically  require  such  a  construction. 
Viewed  in  this  light,  the  phrase  is  as  much  applicable  to  both  the  foregoing 
clauses  as  to  the  next  preceding  one.  The  point  to  be  sought  is  the  intent  of 
the  law-making  power.  The  offense  of  usury  under  this  section  is  as  great 
where  the  local  law  does  not,  as  where  it  does,  detine  the  rate  of  interest.  The 
same  considerations  apply  in  both  cases.  Why  should  congress  punish  in  one 
class  of  -cases,  and,  so  far  as  its  action  is  concerned,  exempt  in  the  other? 
Why  such  discrimination?  The  result'  would  be  that  in  Pennsylvania,  where 
the  contract  would  be  void  only  as  to  the  unlawful  excess,  the  bank  would 
lose  nothing  but  such  excess;  while  in  New  York,  under  a  contract  precisely 
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the  same,  except  as  to  the  identity  of  the  lender,  the  entire  debt  would  be 
lost  to  the  bank.  This  would  be  contrary  to  the  plainest  principles  of  rea- 
son and  justice.  A  purpose  to  produce  or  permit  such  a  state  of  things  oughts 
not  to  be  imputed  to  congress,  unless  the  circumstances  are  so  cogent  as  to 
render  that  result  inevitable.  We  find  nothing  within  the  scope  of  the  sub- 
ject of  that  character. 

§  207.   Congress  creates  and  has  sole  control  of  national  hanks.      The  state 
cannot  interfere. 

The  second  proposition  —  that  the  state  law,  including  its  penalties,  would 
apply  if  the  first  proposition  be  sound  —  is  equally  untenable.  If  the  con- 
struction contended  for  were  correct,  the  state  law  would  have  no  bearing 
whatever  upon  the  case.  The  constitutionality  of  the  act  of  1864  is  not  ques- 
tioned. It  rests  on  the  same  principle  as  the  act  creating  the  second  bank  of 
the  United  States.  The  reasoning  of  Secretary  Hamilton  and  of  this  court  in 
McCulloch  V.  Maryland,  4  Wheat.,  316,  and  in  Osborn  v.  Bank  of  United 
States,  9  id.,  738,  therefore  applies.  The  national  banks  organized  under  the 
act  are  instruments  designed  to  be  used  to  aid  the  government  in  the  adminis- 
tration of  an  important  bi'anch  of  the  public  service.  They  are  means  appro- 
priate to  that  end.  Of  the  degree  of  the  necessity  which  existed  for  creating 
them  congress  is  the  sole  judge.  Being  such  means,  brought  into  existence 
for  this  purpose,  and  intended  to  be  so  employed,  the  states  can  exercise  no 
control  over  them,  nor  in  any  wise  affect  their  operation,  except  in  so  far  as 
congress  may  see  proper  to  permit.  Anything  beyond  this  is  "an  abuse,  be- 
cause it  is  the  usurpation  of  power  which  a  single  state  cannot  give."  Against 
the  national  will  "the  states  have  no  power,  by  taxation  or  otherwise,  to 
retard,  impede,  burthen,  or  in  any  manner  control,  the  operatjon  of  the  consti- 
tutional laws  enacted  by  congress  to  carry  into  execution  the  powers  vested  in 
the  general  government."  Bank  of  the  United  States  v.  McCulloch,  supra; 
Weston  V.  Charleston,  2  Pet.,  466;  Brown  v.  Maryland,  12  Wheat.,  419;  Dob- 
bins V.  Erie  County,  16  Pet.,  435. 

§  208.  Tlks  power  to  create  carries  with  it  the  power  to  preserve. 

The  power  to  create  carries  with  it  the  power  to  preserve.  The  latter  is  a 
corollary  from  the  former.  The  principle  announced  in  the  authorities  cited  is 
indispensable  to  the  efficiency,  the  independence,  and  indeed  to  the  beneficial 
existence,  of  the  general  government;  otherwise  it  would  be  liable,  in  the  dis- 
charge of  its  most  important  trusts,  to  be  annoyed  and  thwarted  by  the  will  or 
caprice  of  every  state  in  the  Union.  Infinite  confusion  would  follow.  The 
government  would  be  reduced  to  a  pitiable  condition  of  weakness.  The  form 
might  remain,  but  the  vital  essence  would  have  departed.  In  the  complex 
system  of  polity  which  obtains  in  this  country,  the  powers  of  government  may 
be  divided  into  four  classes: 

Those  which  belong  exclusively  to  the  states. 

Those  which  belong  exclusively  to  the  national  government. 

Those  which  may  be  exercised  concurrently  and  independently  by  both. 

And  those  which  may  be  exercised  by  the  states,  but  only  with  the  consent, 
express  or  implied,  of  congress. 

Whenever  the  will  of  the  nation  intervenes  exclusiv^ely  in  this  class  of  cases,. 
the  authority  of  the  state  retires,  and  lies  in  abeyance  until  a  proper  occasion 
for  its  exercise  shall  recur.  Gilman  v  Philadelphia,  3  Wall.,  713;  Ke  parte 
McNiel,  13  id.,  240.  The  power  of  the  states  to  tax  the  existing  national 
banks  lies  within  the  category  last  mentioned. 
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It  must  always  be  borne  in  mind  that  the  constitution  of  the  United  States, 
"^'and  the  laws  which  shall  be  made  in  pursuance  thereof,"  are  "the  supreme 
law  of  the  land  "  (Const.,  art.  6),  and  that  this  law  is  as  much  a  part  of  the 
law  of  each  state,  and  as  binding  upon  its  authorities  and  psople,  as  its  own 
local  constitution  and  laws.  In  any  view  that  can  be  taken  of  the  thirtieth 
section,  the  power  to  supplement  it  by  state  legislation  is  conferred  neither 
expressly  nor  by  implication.  There  is  nothing  wbich  gives  support  to  such  a 
suggestion.  There  was  reason  why  the  rate  of  interest  should  be  governed  by 
the  law  of  the  state  where  the  bank  is  situated;  but  there  is  none  why  usury 
should  be  visited  with  the  forfeiture  of  the  entire  debt  in  one  state,  and  with 
no  penal  consequence  whatever  in  another.  This,  we  think,  would  ba  unreason, 
and  contrary  to  the  manifest  intent  of  congress. 

§  209.  Penalty  for  taking  illegal  interest.     Rules  of  construotion. 
Where  a  statute  prescribes  a  rate  of  interest,  and  simply  forbids  the  taking 
of  more,  and  more  is  contracted  for,  the  contract  is  good  for  what  might  be 
lawfully  taken,  and  void  only  as  to  the  excess.     Burnhisel  v.  Firman,  22  Wall., 
170;  Turner  v,  Calvert,  12  Serg.  &  R.,  46.     Forfeitures  are  not  favored  in  the 
law.     Courts  always  incline  against  them.     Marshall  v,  Vicksburg,  15  Wall, 
146.     When  either  of  two  constructions  can  be  given  to  a  statute,  and  one  of 
them  involves  a  forfeiture,  the  other  is  to  be  preferred.     Vattel,  20th  Rule  of 
Construction.     Where  a  statute  creates  a  new  offense  and  denounces  the  pen- 
alty, OP  gives  a  new  right  and  declares  the  remedy,  the  punishment  or  the 
remedy  can  be  only  that  which  the  statute  prescribes.     Stafford  v,  IngersoU, 
3  Hill,  38;  First  National  Bank  of  Whitehall  v.  Lamb,  57  Barb.,  429.     The 
thirtieth  section  is  remedial  as  well  as  penal,  and  is  to  be  liberally  construed 
to  effect  the  object  which  congress  had  in  view  in  enacting  it.     Gray  -y.  Bennet, 
3  Met.,  522.     The  forty-sixth  section  of  the  b  inking  act  of  February  25,  1863 
(12  Stat.,"  679),  declared  that  reserving  or  taking  more  than  the  interest  allowed 
should  "  be  held  and  adjudged  a  forfeiture  of  the  debt  or  demand."    In  the 
act  of  1864  the  forfeiture  of  the  debt  is  omitted,  and  there  is  substituted  for  it 
the  forfeiture  of  the  interest  stipulated  for,  if  it  had  only  been  reserved,  and 
the  recovery  of  twice  the  amount  where  the  interest  had  been  actually  paid. 
In  the  ReviW  Statutes  of  the  United  States  of  the  22J  of  June  1874, 1011, 
the  provisions  of  the  thirtieth  section  of  the  act  of  1864  are  divided  into  two 
sections,  and  the  language  is  so  changed  as  to  render  impossible  in  that  case 
the  same  construction  as  that  of  the  thirtieth  section  contended  for  by  the 
counsel  of  the  defendant  in  error  in  this  case.    In  the  "  act  to  amend  the  usury 
laws  of  the  District  of  Columbia"  of  the  22d  of  April,  1870  (16  Stat.,  91),  it  is 
provided  that  six  per  cent,  per  annum  shall  be  the  lawful  rate  of  interest,  but 
that  parties  may  contract  for  ten  per  cent. ;  and  that,  if  more  than  ten  per 
cent,  be  contracted  for,  the  entire  interest  shall  be  forfeited,  and  that  only  the 
principal  debt  shall  be  recoverable.    It  is  further  declared  that,  if  the  un- 
lawful interest  has  been  paid,  it  may  be  recovered  back,  provided  it  be  sued 
for  within  a  year.    It  is  declared  in  the  last  section  that  this  act  shall  not 
affect  the  banking  act  of  1864.     This  later  legislation  shows  the  spirit  by  which 
congress  was  animated  in  passing  the  thirtieth  section  of  the  act  here  under 
consideration,  and  is  not  without  value  as  affording  light  whereby  to  ascer- 
tain the  true  meaning  of  that  section,  if  there  could  otherwise  be  any  doubt 
npon  the  subject. 
§210.  Autliorities  cited. 

This  section  has  been  elaborately  considered  by  the  highest  court  of  Massa- 
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chusetts,  of  Pennsylvania,  of  Ohio,  and  of  Indiana.  Davis  v.  Bandall,  115 
Mass.,  547;  Central  Nat.  Bank  v.  Pratt,  id.,  539;  Brown  v.  Second  Nat.  Bank  of 
Erie,  72  Penn.,  209;  First  Nat.  Bank  of  Columbus  v.  Gurlinghouse,  22  Ohio  St., 
492;  Wiley  v.  Starbuck,  44  Ind.,  29S.  In  all  these  cases  views  were  expressed 
in  conflict  with  those  maintained  in  the  First  Nat.  Bank  of  Whitehall  v.  Lamb, 
50  N.  Y.,  100.  This  adjudication  controlled  the  result  of  the  litigation  between 
these  parties. 

Upon  reason  and  authority,  we  have  no  hesitation  in  coming  to  the  conclu- 
sion that  there  is  error  in  the  case  before  us.  The  plaintiff  below  was  entitled 
to  recover  the  principal  of  the  note  sued  upon,  less  the  amount  of  the  interest 
unlawfully  reserved.  Whether  he  was  entitled  to  recover  interest  upon  the 
amount  of  the  principal  so  reduced,  after  the  maturity  of  the  note,  is  a  point 
which  has  not  been  argued,  and  upon  which  we  express  no  opinion. 

The  judgment  of  the  court  of  appeals  is  reversed,  and  the  case  will  be 
remanded,  with  directions  to  proceed  in  conformity  with  this  opinion. 

WHEELER  t?.  NATIONAL  BANK. 
(6  Otto,  268-370.     1877.) 

Error  to  the  Superior  Court  of  the  City  of  New  York. 

0|.inion  by  Mr.  Justice  Harlan. 

Statement  of  Facts. —  The  controlling  question  presented  in  this  case  for 
our  determination  involves  the  construction  of  the  national  currency  act  of 
June  3, 1864  (13  Stat.,  108),  which  declares  that  "  the  knowingly  taking,  receiv^- 
ing,  reserving  or  charging  a  rate  of  interest  greater  "  than  that  "allowed  by 
the  laws  of  the  state  or  territory  where  the  bank  is  located,"  shall  be  "  held  and 
adjudged  a  forfeiture  of  the  entire  interest  which  the  bill,  note  or  other  evi- 
dence of  debt  carries  with  it,  or  which  has  been  agreed  to  be  paid  thereoo." 
The  same  section  also  declares:  ''But  the  purchase,  discount  or  sale  of  a  hona 
fide  bill  of  exchange,  payable  at  another  place  than  the  place  of  such  purchase, 
discount  or  sale,  at  not  more  than  the  current  rate  of  exchange  for  sight  drafts 
in  addition  to  the  interest,  shall  not  be  considered  as  taking  or  receiving  a 
greater  rate  of  interest." 

Wheeler,  the  plaintiff  in  error,  was  sued  as  indorser  upon  two  bills  of  ex- 
change, drawn  at  Brady's  Bend,  Pa.,  payable  sixty  days  afterdate  at  the  Amer- 
ican Exchange  Bank,  in  New  York,  and  discounted  by  the  Union  National 
Bank  of  Pittsburg  for  the  benefit  of  the  Brady's  Bend  Iron  Company,  a  cor- 
poration created  under  the  laws  of  Pennsylvania.  Wheeler  claims  that  the 
bank,  under  the  provisions  of  the  statute,  forfeited  the  entire  interest  which 
the  bills  carried,  or  which  was  agreed  to  be  paid.  This  claim  was  denied;  first, 
in  the  superior  court  for  the  city  and  county  of  New  York,  where  this  action 
was  commenced ;  and,  subsequently,  in  the  court  of  appeals  of  that  state. 

§  211.  It  is  not  vsury  for  a  national  hank  to  receive  the  current  rate  of  ex-* 
change^  as  well  as  legal  interest^  on  the  discounting  of  a  draft. 

No  question  having  been  raised  as  to  the  hona  fide  character  of  the  bills,  the 
bank  had,  by  the  express  words  of  the  statute,  the  right  to  charge  and  receive 
the  current  rate  of  exchange  for  sight  drafts,  in  addition  to  interest  at  the  rate 
of  six  per  cent,  per  annum,  which  is  the  rate  fixed  by  general  statute  in  the 
state  of  Pennsylvania.  But,  upon  examining  the  special  finding  of  facts  upon 
which  the  state  court  based  its  judgment,  we  discover  no  evidence  of  the  cur- 
rent rate  of  exchange  at  the  date  of  discount.     That  exchange  was,  in  fact, 
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charged  cannot  be  gainsaid  by  Wheeler,  since  he  avers,  in  his  answer,  that  the 
bills  were  discount^  under  an  usurious  agreement  that  the  bank  should  receive, 
in  addition  to  certain  interest  in  excess  of  the  statutory  rate,  commissions  or 
exchange  of  one  quarter  of  one  per  cent.  No  such  agreement  was,  however, 
proven.  Indeed,  the  record  furnishes  no  evidence  of  any  distinct  agreement, 
either  as  to  the  amount  of  interest  or  exchange  to  be  reserved  by  the  bank 
upon  discounting  the  bills.  Nothing  seems  to  have  been  said  at  the  time  of 
discount  as  to  the  amount  to  be  reserved  by  way  of  interest  or  upon  the  sub*. 
ject  of  exchange,  and  the  court  refused,  upon  the  request  of  Wheeler,  to  find 
it  as  a  fact  in  the  case,  that  "  no  exchange  was  charged."  While  it  may  be  in- 
ferred that  exchange  was  charged  by  the  bank,  we  are  uninformed  by  the  record 
whether  it  exceeded  the  current  rate  for  sight  drafts. 

•  §  212.  ^  forfeiture  is  not  declared  urdesa  the  facta  upon  which  it  must  rest 
are  dearly  established.  . 

The  statute  should  be  liberally  construed  to  effect  the  ends  for  which  it  was 
passed;  but  a  forfeiture  under  its  provisions  should  not  be  declared,  unless  the 
facts  upon  which  it  must  rest  are  clearly  established.  It  should  appear  affirm- 
atively that  the  bank  knowingly  received  or  reserved  an  amount  in  excess  of 
the  statutory  rate  of  interest,  and  the  current  exchange  for  sight  drafts.  There 
is  no  proof  of  the  rate  of  exchange;  and,  since  the  courts  uniformly  incline 
against  the  declaration  of  a  forfeiture,  the  party  seeking  such  declaration  should 
be  held  to  make  convincing  proof  of  every  fact  essential  to  forfeiture. 

It  is  unnecessary  to  consider  any  other  question  in  the  case. 

Judgment  affirmed. 

BARNET  V.  NATIONAL  BANK. 

(8  Otto,  555-559.    1878.) 

Erkor  to  U.  S.  Circuit  Court,  Southern  District  of  Ohio. 

Opinion  by  Mb.  Justice  Swayne. 

Statement  of  Facts. —  The  bank  brought  this  suit  upon  a  bill  of  exchange, 
dated  November  18,  1873,  for  $4,000,  drawn  by  David  IBarnet  upon  Barnets  & 
Whiteside,  in  favor  of  Robert  Marshall,  and  pnyable  ninety  days  from  date  at 
the  Second  National  Bank  of  Cincinnati,  Ohio.  It  was  accepted  by  the 
drawees,  indorsed  by  the  payee,  and  discounted  by  the  Muncie  National  Bank 
of  Indiana.  Before  the  maturity  of  the  bill  the  acceptors  made  an  assignment 
to  David  Barnet  and  Isaac  E.  Craig,  the  plaintiffs  in  error.  The  suit  was  com- 
menced in  the  court  of  common  pleas  of  Preble  county,  Ohio,  against  all  the 
parties  to  the  bill.  The  assignees  intervened  and  made  themselves  parties. 
After  the  pleadings  were  made  up,  the  case  was  removed  by  the  bank  to  the 
circuit  court  of  the  United  States  for  that  district.  There  new  pleadings  were 
filed  on  both  sides.  The  assignees  set  up  three  defenses:  1.  That  Barnets  & 
Whiteside  were  borrowers  from  the  bank  as  early  as  January  11,  1866;  that 
the  indebtedness  was  continuous  and  unbroken  from  April  8, 1866;  that  it  was 
at  no  time  less  than  $4,000,  and  amounted  at  one  time  to  $36,000;  that  at  the 
time  of  the  assignment  it  was  $28,000,  upon  bills  of  exchange  which  repre- 
sented it;  that  the  bank  had  taken  not  less  than  $5,000  in  excess  of  the  legal 
rate  of  interest;  that  for  evasion  the  bills  were  arranged  in  series,  and  that 
each  series  was  terminated  from  time  to  time  by  refusing  to  renew  and  the  dis- 
counting of  a  new  bill,  the  proceeds  of  which  were  applied  in  payment  of  the 
prior  terminating  one ;  that  the  bank  had  received  satisfaction  of  all  the  bills 
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'but  the  one  in  suit,  and  that  there  was  nothing  due  from  the  defendants. 
2.  That  the  bill  in  suit  was  the  last  of  eight  renewals;  that  illegal  interest  was 
taken  upon  the  series  to  the  amount  of  $1,116,  which  it  was  claimed  should  be 
applied  as  a  payment  upon  the  bill  in  question.  3.  That  fifty-one  bills  of  ex- 
change of  $4,000  each,  having  ninety  days  to  run,  were  discounted  by  the  bank 
for  the  assignors,  the  first  bearing  date  March  27,  1S72,  and  the  last  July  27, 
1873  (the  date  of  each  one  is  given);  that  illegal  interest  was  taken  upon  these 
bills  to  the  amount  of  $6,324;  and  that  the  assignees  are  entitled  to  recover 
double  this  sura  from  the  bank,  to  wit,  $12,648.  There  is  a  prayer  for  judg- 
ment accordingly,  and  for  other  proper  relief. 

Marshall,  the  payee  and  indorserof  the  bills,  also  filed  an  answer;  but  as  the 
record  discloses  no  question  raised  by  .him,  it  need  not  be  more  particularly  ad- 
verted to.  ^The  bank  demurred  to  the  several  defenses  set  up  by  the  assignees. 
To  the  first  and  third  the  demurrer  was  sustained  and  overruled  as  to  the 
second.  Upon  the  latter  the  plaintiff  took  issue  and  the  case  was  tried  b3^  a 
jury.  The  jury  rendered  a  verdict  in  favor  of  the  bank  for  $4,080.31,  and 
judgment  was  given  accordingly.  It  does  not  appear  that  any  thing  done  by 
the  court  touching  this  trial  was  objected  to  by  the  plaintiffs  in  error.  There 
is  no  bill  of  exceptions  in  the  record. 

But  one  point  has  been  insisted  upon  by  the  plaintiffs  in  error  in  this  court, 
and  it  is  that  the  circuit  court  erred  in  sustaining  the  demurrers  to  their  first 
and  third  defenses.  That  is  the  only  subject  before  us  for  examination.  All 
questions  arising  under  the  second  defense  have  been  disposed  of  by  the  verdict 
and  judgment.  How  the  jury  reached  their  conclusion  it  is  not  easy  to  see,  but 
this  is  not  material,  as  nothing:  relating  to  that  part  of  the  case  is  open  to  inquiry. 

The  national  currency  act  of  congress  of  June  3,  1864:  (13  Stat.,  99,  sec.  30), 
after  prescribing  the  rate  of  interest  to  be  taken  by  the  banks  created  under  it, 
declares : 

"  And  the  knowingly  taking,  receiving,  reserving  or  charging  a  rate  of  in- 
terest greater  than  aforesaid  shall  be  held  and  adjudged  to  be  a  forfeiture  of 
the  entire  interest  which  the  note,  bill  or  other  evidence  of  debt  carries  with  it, 
or  which  has  been  agreed  to  be  paid  thereon;  and  in  case  a  greater  rate 
-of  interest  has  been  paid,  the  person  or  persons  paying  the  same,  or  their  legal 
representatives,  may  recover  back,  in  any  action  of  debt,  twice  the  amount  of 
interest  thus  paid  f^om  the  association  taking  or  receiving  the  same:  provided^ 
that  such  action  is  commenced  within  two  years  from  the  time  the  usurious 
transaction  occurred." 

Two  categories  are  thus  defined  and  the  consequences  denounced :  1.  'Where 
illegal  interest  has  been  knowingly  stipulated  for,  but  not  paid,  there  only  the 
sum  lent  without  interest  can  be  recovered.  2.  Where  such  illegal  interest  has 
been  paid,  then  twice  the  amount  so  paid  can  be  recovered  in  a  penal  action  of 
debt  or  suit  in  the  nature  of  such  action  against  the  offending  bank  brought  by 
the  persons  paying  the  same  or  their  legal  representatives. 

§  213.  Statutes  creating  neio  right  or  offense. 

The  statutes  of  Ohio  and  Indiana  upon  the  subject  of  usury  may  be  laid  out 
of  view.  They  cannot  affect  the  case.  Where  a  statute  creates  a  new  right  or 
offense,  and  provides  a  specific  remedy  or  punishment,  they  alone  apply.  Such 
provisions  are  exclusive.  Farmers'  and  Mechanics'  Nat.  Bank  v,  Dearing,  91 
U.  S.,  29.  (See  §§  205-210,  a^ipra!)  The  procedure  in  the  case  after  it  reached 
the  circuit  court,  as  well  as  before,  was  governed  by  the  Ohio  Code  of  Practice. 
Indianapolis,  etc.,  Kailroad  Co.  v,  Horst,  93  U.  S.,  291. 
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§  214.  Rules  of  pleading;  trial  of  frivdoua  issues. 

The  ground  of  demurrer  specified  as  to  both  the  defenses  in  question  is,  that 
the  assignees  bad  no  legal  capacity  to  defend  or  prosecute  by  counterclaim  in 
the  case.  But  this  does  not  take  from  the  plaintiff  the  right  to  insist  that  the 
facts  set  forth  were  insufficient  to  bar  the  action.  Swan,  Plead.  &  Prac.,  234; 
1  Xash.  Plead,  &  Prac,  161.  Under  the  New  York  code,  from  which  the  Ohio 
code  is  largely  copied,  it  has  been  held  that  a  demurrer  to  an  answer  may  be 
sustained  upon  a  ground  not  adverted  to  in  the  argument  by  the  counsel  upon  * 
either  side.  Xenia  Branch  of  State  Bk.  of  Ohio  v,  Lee,  2  Bosw.  (N.  Y.),  694. 
The  demurrer  was  a  waiver  of  every  objection  not  specified,  except  the  sub- 
stantial and  fatal  insufficiency  of  the  pleading  to  which  it  related  with  respect 
to  the  facts  alleged.  An  issue  ought  not  to  be  tried  where  it  would  be  a  sheer 
mistrial  and  a  mere  waste  of  time.  The  court  ought  sua  sponte  to  strike  it  out 
or  disregard  it  If  a  frivolous  issue  is  left  in  the  record  it  does  not  therefore 
follow  that  it  is  to  be  seriously  treated. 

§  2 1 5.  Where  a  statute  prescribes  a  penal  suit  as  a  remedy  no  other  is  applicable. 

In  the  first  defense,  the  payment  of  the  usurious  interest  is  distinctly  averred, 
and  it  is  sought  to  apply  it  by  way  of  offset  or  payment  to  the  bill  of  exchange 
in  suit.  In  our  analysis  of  the  statute,  we  have  seen  that  this  could  not  be 
done.     Nothing  more  need  be  said  upon  the  subject. 

In  the  third  defense  as  set  forth  the  like  payment  is  alleged,  and  there  is  a 
claim  to  recover  double  the  amount  paid  by  way  of  counterclaim  in  the  pend- 
ing suit  on  the  bill.  This  pleading  is  also  fatally  defective  for  the  same  reason 
as  the  first  one.  The  remedy  given  by  the  statute  for  the  wrong  is  a  penal 
suit.  To  that  the  party  aggrieved  or  his  legal  representative  must  resort.  Ho 
can  have  redress  in  no  other  mode  or  form  of  procedure.  The  statute  which 
gives  the  right  prescribes  the  redress,  and  both  provisions  are  alike  obligatory 
upon  the  parties. 

While  the  plaintiff,  in  such  cases,  upon  making  out  the  facts,  has  a  clear  right 
to  recover,  the  defendant  has  a  right  to  insist  that  the  prosecution  shall  be  by 
a  suit  brought  specially  and  exclusively  for  that  purpose, —  where  the  sole  issue 
is  the  guilt  or  innocence  of  the  accused,  without  the  presence  of  any  extraneous 
facts  which  might  confuse  the  case  and  mislead  the  jury  to  the  prejudice  of 
either  party.  The  point  specified  in  the  demurrer  we  have  had  no  occasion 
to  consider.  Both  defenses  as  they  appear  in  the  record  are  perhaps  liable 
to  other  objections;  but  in  examining  the  case  we  have  not  gone  beyond  the 
points  we  have  discussed,  and  we  decide  nothing  else. 

Judgment  affirmed. 

DRIESBACH  v.  NATIONAL  BANK 

(14  Otto,  52-54.     1881.) 

Error  to  U.  S.  Circuit  Court,  Western  District  of  Pennsylvania. 

Statement  of  Faots. —  A  national  bank  had  discounted  a  number  of  notes 
for  Driesbach,  and  received  usurious  interest  at  each  renewal  When  the  last 
note  was  sued  on  Driesbach  offered  to  set  off  the  interest  he  had  paid  against 
the  principal. 

§  216.  Usurious  interest  paid  on  the  renewal  of  a  series  of  notes  canriot  be 
applied  as  a  setoff  in  a  suit  on  the  Tiotes. 

Opinion  by  Watie,  C.  J. 
'  The  object  of  the  plaintiffs  in  error  in  these  suits  is  to  have  usurious  inter- 
est paid  a  national  bank  on  renewing  a  series  of  notes,  of  which  those  now  in 
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suit  are  the  last,  applied  in  satisfaction  of  the  principal  of  the  debt.  The 
claim  is  not  for  interest  stipulated  for  and  included  in  the  notes  sued  on,  but  for 
the  application  of  what  has  actually  been  paid  as  interest  to  the  discharge  of 
principal.  This  we  held  in  Barnet  v.  National  Bank^  98  U.  S.,  555,  could  not 
be  done;  and  in  First  National  Bank  of  Clarion  v.  Gruber,  8  Weekly  Notes  of 
Cases,  119,  and  National  Bank  of  Fayette  County  v.  Dushane,  9  id.,  472,  the 
supreme  court  of  Pennsylvania  followed  that  case,  overruling  its  former  de- 
cisions on  the  same  question  in  Lucas  v.  Government  National  Bank,  78  Pa.  St., 
228,  and  Overholt  v.  National  Bank  of  Mt.  Pleasant,  82  id.,  490.  If,  therefore, 
we  reverse  the  judgments  for  the  specific  errors  now  complained  of,  it  would 
serve  no  useful  purpose,  for  on  the  facts  admitted  the  same  general  result  must 
follow  another  trial.  Without,  therefore,  considering  at  all  the  question  on 
which  the  cases  seem  to  have  turned  below,  the  judgments  are  affirmed. 

NATIONAL  BANK  v.  JOHNSON. 
(14  Otto,  271-279.     1881.) 

Error  to  the  Supreme  Court  of  New  York. 

Statement  of  Facts. —  This  action  was  brought  by  Johnson  to  recover  penal- 
ties for  taking  ille^l  interest.  The  bank  discounted  negotiable  notes  owned 
by  Johnson,  at  the  rate  of  twelve  per  cent,  per  annum.  Some  of  the  paper 
was  accommodation  paper,  but  this  fact  was  not  known  to  the  bank.  Johnson 
recovered  a  judgment  for  twice  the  amount  of  the  excess  of  seven  per  cent. 

Opinion  by  Mr.  Justice  Matthews. 

It  is  contended,  on  behalf  of  the  plaintiff  in  error,  that  the  sections  of  the 
Revised  Statutes  in  question  were  intended  only  to  prevent  national  banks  from 
violating  the  usury  laws  of  the  state  in  which  they  were  severally  organized 
and  established ;  and  that  while,  by  the  law  of  New  York,  it  is  usurious  to  loan 
or  advance  money  to  a  party  upon  his  own  paper,  or  upon  paper  made  for  his 
accommodation,  at  a  greater  rate  of  interest  or  discount  than  seven  per  cent, 
per  annum,  it  is  not  usurious  or  illegal  in  that  state  for  natural  persons  to  ac- 
quire business  paper,  that  is,  paper  valid  in  the  hands  of  the  holder,  so  that  he 
might  maintain  an  action  thereon  against  the  prior  parties,  at  any  rate  of  dis- 
count agreed  upon  between  the  parties  to  the  negotiation,  without  limit  in 
excess  of  seven  per  cent,  per  annum.  It  is  assigned  for  error  that  the  court  of 
appeals  negatived  this  proposition. 

The  rate  of  interest  upon  the  loan  or  forbearance  of  money,  established  and 
in  force  by  the  laws  of  New  York,  was,  at  the  time  of  the  transactions  in  ques- 
tion, seven  per  cent,  per  annum.  Pt.  2,  c.  4,  tit.  3,  3  R.  S.  N.  Y.,  72,  sec.  1. 
By  section  5  of  the  same  act  it  is  provided  that  all  bonds,  bills,  notes,  assurances, 
conveyances,  all  other  contracts  or  securities  whatever  (except  bottomry  and 
respondentia  bonds  and  contracts),  etc.,  whereupon  or  whereby  there  shall  be 
reserved  or  taken  or  secured,  or  agreed  to  be  reserved  or  taken,  any  greater  sum 
or  greater  value  for  the  loan  or  forbearance  of  money,  etd.,  than  is  above  pre- 
scribed, shall  be  void.  It  is,  and  long  has  been,  the  law  in  New  York,  as  de- 
cided in  Cram  v,  Hendricks,  7  Wend.  (N.  Y.),  569,  that  the  transfer  by  the 
payee  of  a  valid  available  note,  upon  which  when  due  he  might  have  main- 
tained an  action  against  the  maker,  and  which  he  parts  with  at  a  discount  be- 
yond the  legal  rate  of  interest,  is  not  an  usurious  transaction,  although  the 
payee  on  such  transfer  indorses  the  note;  and  on  non-payment  by  the  maker 
the  indorsee  may  maintain  an  action  against  the  indorser;  but  the  sum  which 
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the  indorsee  in  such  case  is  entitled  to  recover  of  the  indorser  is  the  amount 
of  the  advance  made  by  him,  together  with  the  interest  thereon  at  the  legal  rate; 
while  in  an  action  against  the  maker  the  indorsee  is  entitled  to  the  whole 
amount  of  the  note. 

This  proceeds  upon  the  idea  that  the  original  note  is  founded  upon  a  valid 
consideration,  free  from  usury  in  its  inception ;  and  that  the  indorsement  and 
deliverj^  contains  two  contracts:  one,  executed,  which  transferred  the  title,  as 
upon  a  sale,  as  if  indorsed  without  recourse;  the  other,  executory,  upon  which 
the  indorser  is  liable  to  the  indorsee,  to  pay  upon  the  default  of  the  maker, 
after  demand,  and  due  notice  thereof;  although  in  the  latter  case,  it  will  be  ob- 
served, the  recovery  is  limited  by  the  New  York  decisions  to  the  actual  consid- 
eration paid,  with  lawful  interest  thereon.  The  transaction  is  treated  as  a  sale 
of  the  note,  and  no  limits  are  fixed  by  law  upon  the  price  of  the  article  sold ; 
but  so  far  as  the  liability  of  the  vendor  is  concerned,  in  order  to  avoid  the  con- 
sequences of  treating  the  advance  of  money,  which  constituted  the  considera- 
tion, as  a  loan,  it  is  limited  to  a  return  thereof  with  lawful  interest. 

The  question  we  have  now  to  determine  is  whether,  in  transactions  of  this 
description,  in  which  a  national  banking  association  is  the  transferee,  the  same 
view  can  be  taken  of  the  relations  and  rights  of  the  parties,  in  the  present  case, 
the  court  of  appeals  having  decided  that  the  same  rule  does  not  apply.  John- 
son r.  National  Bank  of  Gloversville,  74  N.  Y.,  329.  The  very  point  had  been 
previously  raised  and  decided  by  that  court  in  Nash  v.  White's  Bank  of  Buffalo, 
68  id.,  396,  which  was  an  action  to  recover  penalties  under  the  state  law  of 
1870,  in  reference  to  banking  institutions,  for  discounting  paper  at  a  greater 
rate  of  interest  than  seven  per  cent,  per  annum.  That  act,  being  chapter  163 
of  the  Laws  of  New  York  of  1870,  corresponds  almost  exactly  with  sections 
5197,  5198,  of  the  Kevised  Statutes  of  the  United  States,  now  under  considera- 
tion, and  its  declared  intent  is  to  place  the  banking  associations  of  the  state  on 
an  equality,  in  the  particulars  specified,  with  national  banks  under  the  sections 
referred  to.  It  was  held  that  the  fact  that  the  paper  discounted  was  business 
paper,  purchased  by  the  defendant,  did  not  constitute  a  defense;  for  the  ques- 
tion was  not  whether  it  was  an  illegal  transaction  under  the  general  statutes 
against  usury,  but  whether  it  was  within  the  terms  of  the  prohibition  which 
forbade  banks  from  charging  on  any  discount  a  rate  greater  than  seven  per 
cent,  per  annuni. 

§217.   Whati8a''di8c<m7}t:' 

And  in  Atlantic  State  Bank  v.  Savery,  82  N.  Y.,  291,  it  was  decided  that  the 
purchase  of  a  promissory  note  for  a  sum  less  than  its  face  is  a  discount  thereof, 
within  the  meaning  of  the  provision  of  the  banking  act  of  that  state  (sec.  18» 
c.  260,  Laws  of  1888)  which  authorizes  associations  organized  under  it  to  dis- 
count bills  and  notes.  And  in  support  of  that  definition  of  the  terms,  the  court 
cites  the  authority  of  MacLeod  on  Banking,  43,  where  the  author  says,  "The 
difference  between  the  price  of  the  debt  and  the  adiount  of  the  debt  is  called 
discount,"  and  "  to  buy  or  purchase  a  debt  is  always  in  commerce  termed  to 
discount  it."  In  Fleckner  v.  Bank  of  the  United  States,  8  Wheat.,  338,  350, 
Mr.  Justice  Story  said:  "Nothing  can  be  clearer  than  that,  by  the  language  of 
the  commercial  world  and  the  settled  practice  of  banks,  a  discount  by  a  bank 
means,  ex  vi  t&nnin%  a  deduction  or  drawback  made  upon  its  advances  or  loans 
of  money,  upon  negotiable  paper  or  other  evidences  of  debt,  payable  at  a  future 
day,  which  are  transferred  to  the  bank;"  and  he  added,  that,  if  the  transaction 
could  properly  be  called  a  sale,  "  it  is  a  purchase  by  way  of  discount."    Dis- 

807 


§§  218,  219.  BANKS,  NATIONAL. 

count,  as  we  have  seen,  is  the  difference  betweeq  the  price  and  the  amount  of 
the  debt,  the  evidence  of  which  is  transferred.  That  difference  represents  in- 
terest charged,  being  at  some  rate,  according  to  which  the  price  paid,  if  invested 
until  the  maturity  of  the  debt,  will  just  produce  its  amount.  And  the  ad- 
vance, therefore,  upon  every  note  discounted,  without  reference  to  its  character 
as  business  or  accommodation  paper,  is  properly  denominated  a  loan,  for  in- 
terest is  predicable  onl}'-  of  loans,  being  the  price  paid  for  the  use  of  money. 
The  specific  power  given  to  national  banks  (R.  S.,  sec.  5136)  is  "to  carry  on 
the  business  of  banking  by  discounting  and  negotiating  promissory  notes, 
drafts,  bills  of  exchange  and  other  evidences  of  debt."  So  that  the  discount 
of  negotiable  paper  is  the  form  according  to  which  they  are  authorized  to 
make  their  loans,  and  the  terms  " loans"  and  " discounts "  are  synonyms.  It 
was  so  said  in  Talmage  v.  Pell,  7  N.  Y.,  328 ;  and  in  Niagara  County  Bank  v. 
Baker,  15  Ohio  St.,  68,  the  very  point  decided  was  that  "  to  discount  paper,  as 
understood  in  the  business  of  banking,  is  only  a  mode  of  loaning  money  with 
the  right  to  take  the  interest  allowed  by  law  in  advance."  But  whether  loans 
and  discounts  are  identical,  in  the  sense  of  section  5197,  or  not,  is  quite  imma- 
terial, for  both  are  expressly  made  subject  to  the  same  rate  of  interest.  And 
unquestionably  the  transfer  of  the  notes,  which  forms  the  basis  of  this  con- 
troversy, if  not  a  loan,  was  a  discount. 

§  21 8.  The  sole  particular  in  which  national  hanks  are  placed  on  an  equality 
with  natural  persons  in  the  matter  of  loans  and  discounts  is  as  to  the  rate  of  in- 
terest allowed^  and  7iot  in  the  character  of  the  contract. 

The  contention  of  the  plaintiff  in  error,  that  under  this  section  whatever  by 
the  law  of  the  state  is  lawful  to  natural  persons  in  acquiring  title  to  negotiable 
paper  by  discount  is  lawful  for  national  banks,  cannot  be  sustained,  and  derives 
no  countenance,  as  is  argued,  from  the  decision  in  Tiffany  v.  National  Bank  of 
Missouri,  18  Wall.,  409.  (See  §§  203,  204,  s\ipra.)  All  that  was  said  in  that 
case  related  to  loans  and  to  the  rate  of  interest  that  was  allowed  thereon ;  and  it 
^vas  held  that  where  by  the  laws  of  a  state  in  which  a  national  bank  was  lo- 
cated one-rate  rate  of  interest  was  lawful  for  natural  persons  and  a  different 
one  to  state  banks,  the  national  bank  was  authorized  to  charge  on  its  loans  the 
higher  of  the  two.  The  sole  particular  in  which  national  banks  are  placed  on 
an  equality  with  natural  persons  is  as  to  the  rate  of  interest,  and  not  as  to  the 
character  of  contracts  they  are  authorized  to  make;  and  that  rate  thus  ascer- 
tained is  made  applicable  both  to  loans  and  discounts,  if  there  be  any  difference 
between  them.  It  is  not  intimated  or  implied  that  if,  in  any  state,  a  natural 
|)erson  may  discount  paper,  without  regard  to  any  rate  of  interest  fixed  by 
law,  the  same  privilege  is  given  to  national  banks.  The  privilege  only  extends 
to  charging  some  rate  of  interest,  allowed  to  natural  persons,  which  is  fixed  by 
the  state  law. 

§  2 1 9.  Although  natural  persons  may  discount  commercial  paper  at  a  rate 
exceeding  that  prescribed  hy  the  general  law  of  the  state,  national  banks  are  pro- 
hibited from  so  doing. 

If  it  be  said  that  the  rate  is  allowed  by  the  law  of  the  state,  when  it  permits 
the  parties  to  reserve  and  receive  whatever  they  may  agree  upon,  then  the  sec- 
tion furnishes  the  conclusive  answer  that  "  when  no  rate  is  fixed  by  the  laws 
of  the  state,  etc.,  the  bank  may  take,  receive,  reserve  or  charge  a  rate  not  ex- 
ceeding seven  per  centum."  So  that  the  transaction  in  question,  in  either 
aspect,  is  within  the  prohibition  of  the  statute,  and  subjects  the  bank  to  the 
penalties  sued  for.    The  conclusion  is  confirmed  by  the  provision  which  declares 
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that  "  the  purchase,  discount  or  sale  of  a  hona  fide  bill  of  exchange,  payable 
at  another  place  than  the  place  of  such  purchase,  discount  or  sale,  at  not  more 
than  the  current  rate  of  exchange  for  sight  drafts  in  addition  to  the  interest, 
shall  not  be  considered  as  taking  or  receiving  a  greater  rate  of  interest." 
Here  the  purchase,  discount  and  sale  of  bills  of  exchange  are  classed  as  one, 
and  subject  to  the  same  rule  and  rate  of  interest.  In  section  5198  the  forbid- 
den transaction  for  which  the  penalties  are  prescribed  is  spoken  of  as  usurious; 
but  this  reference  is  to  the  prohibitions  of  the  preceding  section,  and  not  to 
the  laws  of  the  state.  In  the  present  case,  the  paper  was  transferred  by  an 
indorsement,  imposing  the  ordinary  liability  upon  the  indorser.  It  may,  per* 
haps,  be  distinguished  from  cases  where  the  title  to  the  paper  is  transferred  by 
an  indorsement  without  recourse,  or  by  mere  delivery.  The  advance  in  such 
cases,  to  the  previous  holder,  of  the  agreed  consideration  can  hardly  be  con- 
sidered a  loan,  for  the  relation  of  debtor  and  creditor  as  between  them  is  not 
created  by  the  transaction,  if  made,  as  supposed,  in  good  faith,  and  not  as  a 
cover  for  usury.  Whether  it  be  a  discount  within  the  meaning  of  the  sections 
we  have  considered,  and  therefore  subject  to  the  same  rule  as  to  the  rate  of  in- 
terest at  which  it  may  be  discounted,  which  we  have  decided  to  be  applicable 
to  the  transactions  described  in  the  present  case ;  and  if  not,  but  is  to  be  treated 
as  a  purchase  of  the  paper,  lawful  at  -any  proportion  which  the  price  paid  bears 
to  the  amount  ultimately  payable  by  the  parties  to  it,  whether,  in  that  case, 
national  banks  are  authorized  by  the  law  of  their  organization  to  acquire  title 
to  it  in  that  way,  are  questions  which  do  not  arise  in  this  case,  and  upon  which 
we  express  no  opinion. 

Judgment  affirmed. 

FIRST  NATIONAL  BANK  v.  STAUFFER. 

(Circuit  Court  for  Pennsylvania:  1  Federal  Reporter,  187-189.     1880.) 

Opinion  by  McKennak,  J. 

Statement  of  Facts. —  This  case  was  tried  before  the  late  Judge  Ketcham, 
and  under  his  instructions  a  verdict  was  rendered  in  favor  of  the  plaintifif  for 
the  amount  of  the  note  in  suit,  with  interest  from  its  maturity  to  the  date  of 
the  verdict.  A  motion  for  a  new  trial  was  made  by  the  defendant,  for  the 
reason  that,  under  the  circumstances,  no  interest  was  recoverable  upon  the  note, 
and  that  it  was  error  in  the  judge  to  instruct  the  jury  otherwise.  It  is  ad- 
mitted that  more  than  the  legal  rate  of  interest  was  charged  and  received  by 
the  plaintiff  for  the  period  which  elapsed  between  the  date  and  maturity  of  the 
note,  and  the  question  is  whether  this  subjects  the  plaintiff  to  a  forfeiture  of 
the  interest  which  accrued  afterwards.  The  national  currency  act  furnishes 
a  clear  answer  to  this  question.  After  fixing  the  rate  of  interest  to  be  taken 
by  national  banks  at  that  allowed  by  the  local  law,  the  thirtieth  section  of  that 
act  (R.  S.,  §  5198)  enacts:  "And  the  knowingly  taking,  receiving,  reserving 
or  charging  a  rate  of  interest  greater  than  aforesaid  shall  be  held  and  adjudged . 
to  be  a  forfeiture  of  the  ejitire  interest  which  the  note,  bill  or  other  evidence  of 
debt  carries  with  it,  or  which  has  been  agreed  to  be  paid  thereon ; "  and  it  is 
further  provided  that,  where  excessive  interest  has  been  paid,  twice  the  amount 
may  be  recovered  by  an  action  commenced  within  two  years. 

§  220.  Discounting  note  at  usurious  rate  forfeits  interest  after  maturity. 

The  "  entire  "  interest  which  the  note  "  carries  with  it "  is  forfeited ;  and  if 
this  means  all  the  interest  which  accrues  upon  it,  as  I  think  it  clearly  does,  it 
is  difficult  to  understand  how  any  part  of  it  is  recoverable.     By  the  operation 
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of  the  act  an  usurious  contract  is  inherently  vicious,  so  that  it  cannot  "  carry  " 
any  interest  "with  it;"  hence  it  would  inadequately  effectuate  the  intent  of 
the  act  to  hold  that  such  a  contract  is  purged  of  its  taint  and  is  invested  with 
a  capacity  denied  to  it  before  by  the  failure  of  the  debtor  to  pay  the  debt,  evi- 
denced by  it  at  maturity.  This  view  of  the  effect  of  the  act  of  congress  is  not 
inconsistent  with  the  opinion  of  the  court  in  Barnet  v.  The  Nat.  Bank,  8  Otto, 
555  (§§  213-215, 8upra\  as  was  urged  in  the  argument,  but  is  in  entire  harmony 
with  it.  There  it  was  sought  to  set  off  usurious  interest  paid  upon  a  series  of 
renewed  bills,  and  also  twice  the  amount  of  such  interest ;  and  it  was  held  that 
the  only  remedy  of  the  debtor  was  a  penal  action,  as  provided  by  the  last  clause 
of  section  30.  In  expounding  this  section  the  court  say:  "Two  categories  are 
thus  defined,  and  the  consequences  denounced:  "  1.  Where  illegal  interest  has 
been  knowingly  stipulated  for,  but  not  paid,  then  only  the  sum  lent,  without 
interest,  can  be  recovered.  2.  Where  such  illegal  interest  has  been  paid,  then 
twice  the  amount  so  paid  can  be  recovered,  in  a  penal  action  of  debt  or  suit  in 
the  nature  of  such  action  against  the  offending  bank.     .     .     ." 

It  is  thus  declared  that  the  effect  of  a  mere  stipulation  for  illegal  interest  by 
a  national  bank  is  to  deprive  it  of  the  right  to  recover  more  than  "  the  sum 
lent,  without  interest;"  but  surely  the  "receiving"  of  illegal  interest  in  fur- 
therance of  a  stipulation  to  that  effect  cannot  place  the  bank  upon  any  better 
footing.  It  will  undoubtedly  preclude  the  recovery,  by  the  debtor,  of  the 
penalty  for  an  usurious  payment,  by  way  of  set-off  against  his  debt,  but  it  can- 
not invest  the  creditor  with  a  right  to  recover  what  the  law  declares  he  shall 
forfeit  by  reason  of  his  unlawful  agreement.  In  this  case  it  was  agreed  that 
usurious  interest  should  be  paid,  and  was  paid,  to  the  plaintiff,  and  the  jury 
should  have  been  instructed  that  this  worked  a  forfeiture  of  all  the  interest 
upon  the  note,  and  that  the  plaintiff  was  entitled  to  recover  only  its  face 
amount.  A  new  trial  will,  therefore,  be  ordered,  unless  the  plaintiff,  within 
ten  days,  shall  remit  the  excess  of  the  amount  found  by  the  jury  on  the  prin- 
cipal of  the  debt.  Upon  the  entry  of  such  remitter  judgment  will  be  entered 
on  the  verdict  for  the  amount  so  rendered. 


NATIONAL  BANK  OF  MADISON  v.  DAVIS. 
(Circuit  Court  for  Indiana:  8  Bissell,  100-103.     1877.) 

Statement  of  Facts. — Suit  on  renewal  notes.  Defense  of  usury.  The  notes 
liad  been  renewed  from  time  to  time,  and  a  part  of  the  principal  had  been 
paid. 

Opinion  by  Gresham,  J. 

Section  30  of  the  national  bank  act  (13  Stat,  at  Large,  108),  approved  June  3, 
1864,  reads  as  follows: 

"  Section  30.  And  be  it  further  enacted  that  every  association  may  take, 
receive,  reserve  and  charge  on  any  loan  or  discount  made,  or  upon  any  note,  bill 
of  exchange,  or  other  evidence  of  debt,  interest  at  the  rate  allowed  by  the  laws 
of  the  st^te  or  territory  where  the  bank  is  located,  and  no  more,  except  that 
where,  by  the  laws  of  any  state,  a  diflferent  rate  is  limited  for  banks  of  issue 
organized  under  state  laws,  the  rate  so  limited  shall  be  allowed  for  associations 
organized  in  any  such  state  under  this  act.  And  when  no  rate  is  fixed  by  the 
laws  of  the  state  or  territory,  the  bank  may  take,  receive,  reserve  or  charge  a 
rate  not  exceeding  seven  per  oentum,  and  such  interest  may  be  taken  in  ad- 
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vance,  reckoning  the  days  for  which  the  note,  bill  or  other  evidence  of  debt  has 
to  run.  And  the  knowingly  taking,  receiving,  reserving  or  charging  a  rate  of 
interest  greater  than  aforesaid  shall  be  held  and  adjudged  a  forfeiture  of  the 
entire  interest  which  the  note,  bill  or  other  evidence  of  debt  carries  with  it,  or 
which  has  been  agreed  to  be  paid  thereon.  And  in  case  a  greater  rate  of  in- 
terest has  been  paid,  the  person  or  persons  paying  the  same,  or  their  legal  rep- 
resentatives, may  recover  back  in  any  action  of  debt  twice  the  amount  of  the 
interest  thus  paid,  from  the  association  taking  or  receiving  the  same:  provided^ 
that  such  action  is  commenced  within  two  years  from  the  time  the  usurious 
transaction  occurred.  But  the  purchase,  discount  or  sale  of  a  hona  fide  bill  of 
exchange,  payable  at  any  other  place  than  the  place  of  such  purchase,  discount 
or  sale,  at  no  more  than  the  current  rate  of  exchange  for  sight  drafts,  in  addi- 
tion to  the  interest,  shall  not  be  considered  as  taking  or  receiving  a  greater  rate 
of  interest." 

§  221.  Forfeiture  for  taking  usurious  interest  on  the  renewal  of  a  note. 
If  a  national  bank  discount  a  note  at  a  usurious  rate  of  interest,  paying  the 
borrower  the  proceeds  less  the  interest,  and  suit  be  brought  to  recover  the  loan, 
and  the  borrower  plead  the  usury,  the  bank  will  recover  the  face  of  the  note 
less  the  entire  interest  taken  out,  received  or  reserved,  and  no  more.  It  will 
thus  collect  the  sum  of  money  it  actually  paid  out,  being  punished  for  receiv- 
ing interest  in  excess  of  the  legal  rate  by  forfeiting  all  interest.  But  if  the 
note  thus  discounted  be  renewed  for  the  same  amount,  the  borrower  paying 
usurious  interest  out  of  his  pocket  in  advance,  and  suit  be  brought  on  the  re- 
newed note,  the  defendant  may  recoup  double  the  amount  of  the  entire  interest 
actually  paid  on  renewal,  or  in  an  independent  action  of  debt  he  may  recover 
from  the  bank  double  the  amount  of  the  entire  interest  thus  paid.  In  either 
case  the  punishment  of  the'  bank  is  the  same.  In  the  latter  case  the  bank  for- 
feits double  the  amount  of  the  interest  paid,  and  yet  recovers  the  amount  it 
actually  paid  out,  for  it  will  be  remembered  the  note  sued  on  includes  the 
amount  of  interest  originally  reserved.  True,  if  the  note  be  renewed  in  the 
same  manner  moi'e  than  once,  and  the  borrower  be  allowed  to  recoup,  or  in  an 
independent  action  recover  double  the  amount  of  usurious  interest  paid,  the 
bank  will  lose  part  of  the  principal  as  well  as  all  of  the  interest.  But  forfeit- 
ure of  double  the  entire  interest  paid  is  barred  after  the  lapse  of  two  years. 
If,  instead  of  paying  the  usurious  interest  at  each  renewal  of  the  loan,  the  same 
be  added  to  the  principal  and  included  in  the  renewal  notes,  the  bank,  if  the 
usury  be  pleaded,  will  recover  the  amount  it  originally  paid  to  the  borrower; 
that  is  to  say,  it  will  recover  the  amount  of  the  last  of  the  renewal  series  sued 
on,  less  all  interest  included  in  it. 

Usury  forfeited  the  entire  loan  or  debt  under  the  banking  act  of  February 
25,  1863.  This,  congress  thought,  was  too  severe,  and  the  act  of  1864,  with  the 
exception  already  noticed,  limits  the  forfeiture  to  the  interest  only.  In  the  case 
of  Farmers',  etc.,  National  Bank  v,  Bearing,  1  Otto,  29  (§§  205-210,  supra),  the 
court  say :  "  In  the  act  of  1864  the  forfeiture  of  the  debt  is  omitted,  and  there 
is  substituted  for  it  the  forfeiture  of  the  interest  stipulated  for,  if  it  had  only 
been  reserved,  and  the  recovery  of  twice  the  amount  when  the  interest  had 
been  actually  paid."  The  only  forfeitures  visited  upon  natibnal  banks,  when  they 
stipulate  for  or  receive  illegal  interest,  are  those  found  in  the  banking  act. 
They  are  not  subject  to  any  penalties  or  forfeitures  contained  in  state  statutes. 
Farmers',  etc.,  National  Bank  v.  Bearing,  1  Otto,  29.  It  is  a  familiar  principle 
that  forfeitures  are  never  favored. 
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§  222.  Statute  of  limitation»  as  to  tuury. 

All  actual  payments  in  excess  of  the  legal  rate  were  made  more  than  two 
years  before  the  defendant's  plea  of  usury  was  filed,  and,  in  fact,  rnxxQ  than  two 
years  before  this  suit  was  brought.  The  plaintiflf  is  entitled  to  recover  the 
amount  of  the  note  in  suit,  with  interest,  less  $128.50,  the  interest  reserved  on 
the  original  discount,  which  is  to  be  credited  as  of  the  date  of  the  reservation, 
all  other  interest  having  been  actually  paid. 

Dbummond,  J.,  concurring. 

IN  RE  WILD. 
(Circuit  Court  for  New  York:  11  Blatchford,  34a-254.    1878.) 

Opinion  by  Woodruff,  J- 

Statement  of  Facts. —  On  the  13th  of  February,  1871,  the  bankrupt,  Alfred 
Wild,  without  consideration,  and  as  mere  surety,  became  the  indorser  of  two 
promissory  notes  made  by  the  Portage  Lake  and  Lake  Superior  Canal  Com  pan}', 
one  for  $73,902.51,  and  the  other  for  $35,111.49,  which,  on  that  day,  were  de- 
livered to  the  Ocean  National  Bank,  and  were  made  payable  with  interest. 
These  notes  were  given  in  renewal  of  a  number  of  other  notes  then  unpaid, 
which  had  been  also  given  in  renewal  of  prior  notes  held  by  the  bank,  and 
which  were  taken  from  the  canal  company  for  a  loan  of  two  sums  of  $75,000 
each,  made  on  and  after  the  7th  of  January,  1867,  by  the  said  bank.  One  of 
the  sums  was  agreed,  on  the  5th  of  January  aforesaid,  to  be  loaned  in  form  to 
the  said  canal  company,  and  the  other  was  at  the  same  time  agreed  to  be  loaned 
to  P.  J.  Avery,  but  is  proved  by  the  testimony,  and  was  found  by  the  referee 
in  the  district  court,  to  have  been  in  fact  for  the  benefit  of  the  canal  company, 
who,  in  the  accounts  kept  of  the  transaction,  was  treated  as  the  actual  debtor 
for  both  amounts.  The  reason  assigned  for  giving  to  the  transaction  the  form 
of  two  loans,  one  to  the  canal  company  and  the  other  to  P.  J.  Avery,  was, 
that  the  national  banking  law  prohibits  an  indebtedness  by  any  one  party,  as 
borrower,  to  associations  formed  thereunder,  to  an  amount  greater  than  one- 
tenth  of  the  capital  of  the  association  making  the  loan.  There  is  inconsistency 
in  permitting  the  bank,  or  its  receiver,  to  make  such  a  transaction,  and  avoid 
the  charge  of  violating  the  banking  act  by  making  it  a  loan  in  part  to  Avery 
and  in  part  only  to  the  canal  company,  and,  on  the  other  hand,  to  avoid  the 
statutes  against  usury  of  the  state  of  New  York,  by  declaring  the  whole  to  be 
a  loan  to  the  canal  company,  a  corporation.  It  would  be  no  injustice  to  the 
bank  to  hold  the  form  given  to  the  transaction  in  order  to  save  the  bank  from 
a  violation,  or  from  an  apparent  violation,  of  the  banking  act,  conclusive;  and 
circumstances  might,  I  think,  be  suggested  in  which  the  bank  would  be  estopped 
by  it  to  aver  that  the  transaction  was  other  than  it  appeared  on  its  face,  and  in 
the  written  instruments  by  which  it  was  agreed  that  the  loan  should  be  made, 
and  in  the  form  of  the  notes  actually  given  to  the  bank  by  Avery  therefor. 
For  the  purposes  of  the  case  before  me,  I  have  concluded  to  treat  the  transac- 
tion in  the  aspect  most  favorable  to  the  bank,  and  in  accordance  with  the  claim 
made  in  its  behalf,  as  a  loan  to  the  canal  company,  a  corporation  of  the  state 
of  Michigan. 

The  above-mentioned  note  for  $73,902.51  was,  on  the  18th  of  September, 
1871,  renewed  for  the  amount  of  $70,000,  and  a  new  note  for  the  last-named 
gum,  payable  with  interest  thereon,  was  given,  by  the  same  corporation,  under 
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a  new  name,  "  Lake  Suijerior  Ship  Canal  Eailroad  and  Iron  Company,"  indorsed 
by  the  bankrupt,  Wild,  and  others.  The  two  notes,  one  dated  September  18, 
1871,  for  $70,000  and  interest,  the  other,  dated  February  13,  1871,  for 
$35,111.49  and  interest,  constitute  the  claim  made  by  the  receiver  of  the  bank 
against  the  estate  of  the  bankrupt,  Wild,  who  indorsed  them ;  and  it  is  the  al- 
lowance of  that  claim  by  the  district  court  which  is  appealed  from  by  the  as- 
signee to  this  court.  The  loan  originally  made  by  the  bank  was  further  secured 
by  the  delivery  to  the  bank  of  coupon  bonds  of  the  canal  company,  secured  by 
mortgage,  to  the  amount  of  $200,000,  and  it  was  made  a  condition  of  the  loan 
that  the  canal  company  should  purchase  and  receive  from  the  bank  certain 
bonds,  amounting  on  their  face  to  $237,000,  of  a  Georgia  railroad  corporation, 
whose  road  had  been  stripped  of  its  rails  and  furniture,  whose  track  had  grown 
up  with  trees  and  buslies,  which  had  not  been  used  for  many  years,  oH  whose 
bonds  no  interest  had  been  for  a  long  time  paid,  and  whose  bonds  had  no  mar- 
ket value ;  and  their  want  of  intrinsic  value  was  more  fully  shown  by  a  foreclos- 
ure soon  after  effected,  on  which  the  road,  the  mortgage  security  for  the  entire 
issue  of  bonds,  $924,600,  of  which  these  were  a  part,  was  sold  at  public  auction, 
to  the  highest  bidder,  for  $1,500.  It  is  true,  that  the  purchaser  of  the  road, 
who  seems  to  have  acted  for  the  canal  company,  states  that,  after  obtaining 
an  act  of  the  legislature  of  Georgia,  incorp<^rating  a  new  company,  and  an 
act  authorizing  the  state  to  guaranty  another  large  issue  of  bonds,  to  enable 
the  new  company  to  reconstruct  the  railroad,  he  received  a  like  amount  of 
stock  in  the  new  company,  $237,000,  and  succeeded  in  selling  that  for 
$47,000,  which  sum  he  paid  to  the  canal  company,  as  and  for  the  proceeds  of 
the  purchase  which  they  made  from  the  bank,  and  of  his  exertions  to  obtain  a 
new  charter  and  the  pledge  of  state  aid,  without  which  the  stock  would  seem 
to  be  of  little,  if  any,  value. 

Recurring  to  the  transaction  between  the  Ocean  National  Bank  and  the  canal 
company,  it  was  made  a  condition  of  the  loan  of  the  $150,000  by  the  bank  to 
the  canal  company,  that,  besides  paying  interest  at  seven  per  cent,  per  annum, 
and  securing  the  same  by  $200,000  of  their  mortgage  bonds,  with  power  to  the 
bank,  at  any  time,  to  sell  such  bonds  at  any  price  not  less  than  ninety  cents  on 
the  dollar,  towards  the  repayment  of  the  loan  (which  might,  therefore,  not  con- 
tinue for  more  thdn  a  very  brief  term),  the  canal  company  should  also  pur- 
chase from  the  bank  the  before-mentioned  nearly  worthless  bonds  of  the  Georgia 
railroad  company,  and  should  pay  therefor  the  sum  of  $100,000,  securing  such 
payment  by  a  like  amount  of  their  mortgage  coupon  bonds.  There  was  also  a 
further  requirement,  to  wit,  that  the  trustee  to  whom  the  mortgage  securing  the 
canal  company's  coupon  bonds  was  executed  should  be  removed  or  should  resign 
his  trust,  that  the  president  of  the  bank  should  be  substituted  in  his  place,  and 
that  the  moneys  loaned  by  the  bank  should  only  be  draw^n  by  the  canal  com- 
pany from  the  bank  by  checks  countersigned  by  the  president  of  the  bank  as 
such  trustee.  Their  president  was  active  in  the  negotiations  with  the  company, 
and  in  settling  the  terms  of  the  loan;  and  he  required  of  the  canal  company, 
professedly  for  his  own  benefit,  $50,000  of  their  mortgage  coupon  bonds,  as 
compensation  for  acting  as  trustee.  I  shall  place  no  special  stress  upon  that 
payment  to  the  president,  as  affecting  the  question  of  the  liability  of  the  bank- 
rapt  in  this  case.     It,  however,  belongs  to  the  history  of  the  transaction. 

The  canal  company  having  received  the  proceeds  of  the  discounts  of  the 
various  notes  given  for  the  loan,  subsequently  paid  considerable  sums,  by  pay- 
ing the  interest  coupons  attached  to  the  bonds,  held  by  the  bank  as  collateral 
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security,  and  other  oonsiderable  sums  derived  otherwise;  and  it  seems  conceded 
that  the  two  notes  indorsed  by  the  bankrupt,  Wild,  and  the  subject  of  contixv 
versy  here,  constitute  the  residue  of  the  claim  of  the  bank  arising  out  of  the  said 
loan,  assuming  its  entire  validity  and  their  title  to  the  same,  with  interest. 

The  assignee  of  Wild  (the  appellant  here)  insists  that  the  loan  was  usurious, 
and  that  there  is,  on  that  ground,  no  valid  claim  against  Wild  as  indorser; 
that,  under  the  national  banking  act,  the  loan  being  made  by  the  bank  reserving 
a  compensation  exceeding  seven  per  cent,  interest  per  annum,  all  interest  on 
the  loan  was  forfeited,  and  the  payments  made  by  the  canal  company  amount 
to  satisfaction  of  the  principal  debt;  and  that  the  notes,  therefore,  which  are 
here  presented  bearing  the  indorsement  of  the  bankrupt  are  without  consider- 
ation and  constitute  no  valid  claim  against  his  estate.  In  the  court  below  the 
transaction  was  assumed  to  be  such  that,  had  the  loan  been  made  to  an  indi- 
vidual instead  of  a  corporation,  it  was  a  violation  of  the  statutes  of  New  York 
regulating  the  subject  of  interest,  and  the  securities  or  notes  given  therefor 
would  have  been  void  for  usury.  In  that  view  of  the  subject  I  most  fully  con- 
cur, and  must  find  as  a  fact,  upon  the  evidence,  that  the  conditions  of  the  loan 
reserved  to  the  bank,  in  money,  more  than  seven  per  cent,  per  annum.  No 
one  unaffected  by  interest,  bias  or  prejudice  can,  I  think,  read  the  testimony 
without  being  satisfied  that  the  bank,  in  prescribing  the  terms  of  the  loan, 
made  it  an  occasion  for  extorting  from  the  canal  company  most  onerous  condi- 
tions greatly  exceeding  lawful  interest,  and  that  the  form  of  a  sale  of  Georgia 
railroad  bonds  for  a  price  far  above  their  either  real  or  market  value  (if,  indeed, 
they  had  any  value,  which  is  very  doubtful)  was  only  a  cover  and  means  of  se- 
curing in  money  the  excessive  and  illegal  compensation  the  bank  reserved  and 
secured  for  nmking  this  loan.  It  was,  however,  held  below  that,  under  the  laws 
of  the  state  of  New  York,  which  forbid  a  corporation  to  interpose  the  defense 
of  usurj',  the  transaction  must  be  deemed,  between  the  bank  and  the  canal  com- 
pany, a  legal  transaction,  the  notes  given  by  the  canal  company  to  the  bank 
legal  and  binding  notes,  and,  therefore,  the  indorsement  thereof  by  the  bank- 
rupt, as  surety  for  the  canal  company,  a  legal  and  binding  indorsement;  and, 
further,  that  the  provisions  of  the  national  banking  law  relating  to  the  interest 
which  national  banks  may  receive,  and  imposing  penalties  for  charging  more, 
do  not  afifect  the  transaction,  because  they  only  apply  to  states  which  have  no 
laws  fixing  the  rate  of  interest. 

It  was  not  the  intention  of  congress,  when  enacting  the  national  banking 
law,  to  authorize  national  banks,  in  respect  to  exacting  interest,  to  violate  the 
laws  of  the  states  within  which  they  might  be  organized,  nor,  as  I  think,  to  re- 
lieve them  from  the  consequences  of  such  violation  prescribed  by  the  state  laws, 
if  they  were  guilty  thereof.  This  is  the  result  of  the  decision  of  the  court  of 
appeals  of  the  state  of  New  York,  in  First  Nat.  Bk.  of  Whitehall  v.  Lamb,  50 
N.  Y.,  95.  Without  adopting  the  reasoning  of  the  opinion  in  that  case,  I  deem 
the  conclusion  as  above  stated  correct. 

§  223.  A  bank  taking  usurious  interest  from  a  corporation  forfeits  all  int^rest^ 
though  by  the  laws  of  the  state  a  corparation  cannot  plead  usury. 

On  the  other  hand,  it  was  entirely  competent  for  congress,  when  providing 
for  the  organization  of  national  banks,  to  place  them  under  such  restrictions  in 
respect  to  the  rate  of  interest  which  they  might  charge  or  receive  as  congress 
might  see  fit.  As  creatures  of  their  own  creation,  they  could  be  subjected  to  such 
inhibitions  as  were  deemed  expedient,  even  though  the  privileges  were  far  short 
of  those  enjoyed  by  state  banks  or  by  individuals  within  the  several  states.   This 
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would  involve  no  conflict  with  state  laws  nor  be  an  attempt  to  regulate  private 
and  domestic  affairs  within  the  states  beyond  the  powers  of  the  federal  govern- 
ment. It  would  be  merely  defining  the  powers  and  regulating  the  conduct  of 
the  organizations  which  existed  only  by  force  of  federal  enactment,  possessed  the 
powers  congress  chose  to  confer  upon  them,  and  exercised  them  subject  to  the 
restrictions  and  conditions  of  the  law  giving  them  existence.  Indeed,  the  ac- 
ceptance of  the  organization  under  the  law,  and  the  enjoyment  of  its  privileges, 
are  necessarily  subordinate  to  the  conditions  upon  which  the  powers  and  privi- 
leges are  conferred.  Hence,  had  congress  seen  fit  to  say  that  no  national  bank 
should  contract  for,  reserve  or  receive  more  than  at  the  rate  of  five^^  cent, per 
annum  for  a  loan  of  money,  or  for  or  upon  the  discounting  of  a  note,  bill 
or  other  security,  it  would  have  been  a  perfectly  valid  limitation  of  their  pow- 
ers. It  would  be  in  no  conflict  with  any  law  of  a  state  which  permitted  the 
making  of  loans  in  general  at  a  higher  rate  of  interest ;  and  if  congress  could 
do  this,  congress  could  also  declare  the  forfeiture  or  penalty  incurred  by  the 
national  bank  for  violating  the  prohibition.  Such  bank  would  still  be  left  sub- 
ject to  the  operation  of  the  state  law  imposing,  it  might  be,  a  different  penalty 
for  the  violation  of  its  own  state  laws,  as  was  held  by  the  New  York  court  of 
appeals  in  the  case  above  referred  to.  It  follows  that  transactions  may  not  be 
condemned  by  the  state  laws  applied  to  individuals  or  to  corporations  in  gen- 
eral, and  may,  under  such  state  laws,  be  legal  and  valid,  which,  nevertheless, 
national  banks  may  not  make,  and  for  which,  if  made,  they  may  be  liable  to 
penalties  or  forfeitures  prescribed  by  the  law  of  their  being.  It  may  be  that, 
in  reference  to  the  conduct  of  merely  private  or  domestic  affairs  within  the 
states,  having  no  connection  with  or  relation  to  their  functions  as  agents  of 
the  government,  congress  cannot  authorize  national  banks  to  do  what  is  forbid- 
den by  state  laws,  nor  relieve  them  from  the  forfeitures  or  penalties  prescribed 
by  state  laws  for  doing  what  is  so  forbidden.  But  this  concession  would  be 
far  short  of  admitting  that,  within  the  range  of  what  the  state  laws  do  permit, 
congress  may  not  restrict  national  banks  as  is  seen  fit,  or  may  not  impose  such 
penalties  and  forfeitures  for  a  violation  of  those  restrictions  as  congress  thinks 
lawful.     These  latter  propositions  are  unquestionable. 

How,  then,* do  the  laws  of  the  state  of  New  York  and  the  national  banking 
law  bear  upon  the  case  under  consideration  ?  The  thirtieth  section  of  the  na- 
tional banking  act  of  June  3,  1864  (13  U.  S.  Stat,  at  Large,  108),  provides  that 
"  every  association  may  take,  receive,  reserve  and  char^,  on  any  loan  or  dis- 
count made,  or  upon  any  note,  bill  of  exchange,  or  other  evidence  of  debt,  in- 
terest at  the  rate  allowed  by  the  laws  of  the  state  or  territory  where  the  bank 
is  located,  and  no  more,  except  that  where,  by  the  laws  of  any  state,  a  different 
rate  is  limited  for  banks  of  issue  organized  under  state  laws,  the  rate  so  limited 
shall  be  allowed  for  associations  organized  in  any  such  state  under  this  act. 
And  when  no  rate  is  fixed  by  the  laws  of  the  state  or  territory,  the  bank  may 
take,  receive,  reserve  or  charge  a  rate  not  exceeding  seven  per  centum^  and 
such  interest  may  be  taken  in  advance,  reckoning  the  days  for  which  the  note, 
bill  or  other  evidence  of  debt  has  to  run.  And  the  knowingly  taking,  receiv- 
ing, reserving  or  charging  a  rate  of  interest  greater  than  aforesaid  shall  be 
held  and  adjudged  a  forfeiture  of  the  entire  interest  which  the  note,  bill  or 
other  evidence  of  debt  carries  with  it,  or  which  has  been  agreed  to  be  paid 
thereon.  And  in  case  a  greater  rate  of  interest  has  been  paid,  the  person  or 
persons  paying  the  same,  or  their  legal  representatives,  may  recover  back,  in 
any  action  of  debt,  twice  the  amount  of  the  interest  thus  paid,  from  the  asso- 
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elation  taking  or  receiving  the  same:  provided^  that  such  action  is  commenced 
within  two  years  from  the  time  the  usurious  transaction  occurred." 

The  state  of  New  York  has  statutes  which  prohibit  the  taking,  receiving"  or 
reserving  of  interest  for  the  loan  or  forbearance  of  money,  etc.,  at  a  greater 
rate  than  seven  ^>er  cent,  per  annurn^  and  making  any  note  or  bill,  or  other  con- 
tract whereon  or  whereby  any  great  rate  is  reserved,  void.  Bat  the  state  has 
a  further  statute  (Laws  of  1850,  chap.  172,  p.  334)  which  enacts  that  no  corpo- 
ration shall  interpose  the  defense  of  usury  in  any  action.  Such  was  the  state 
of  the  law  in  New  York  when  the  national  banking  act  was  passed.  The  force 
and  effect,  of  this  last-named  statute  has  been  declared  by  the  courts  of  the 
state  of  New  York  in  numerous  cases.  Those  cases  are  collected,  carried  to 
what  is  deemed  their  legitimate  conclusion  by  the  court  of  appeals,  and  dis- 
tinctly affirmed  in  Rosa  v.  Butterfield,  33  N.  Y.,  665.  The  doctrine  of  that 
case  is,  that  the  dealings  of  a  corporation,  as  a  borrower,  and  its  contracts  or 
obligations  for  loans,  are  unaflfected  by  any  laws  of  the  state  of  New  York  reg- 
ulating interest ;  that,  as  to  them,  such  laws  theretofore  existing  are  repealed ; 
that  therefore  the  rate  of  interest  which  corporations  may  agree  to  pay  is  not 
fixed  or  limited,  but  they  may  agree  to  pay  any  rate  they  see  fit,  and  their  con- 
tract will  be  valid ;  and,  also,  that  one  who  becomes  surety,  guarantor  or  in- 
dorser  of  such  contract  is  legally  bound  to  its  performance  —  in  short,  that,  as 
to  contracts  made  by  corporations,  whether  foreign  or  domestic,  whether  made 
in  the  state  of  New  York  or  elsewhere,  they  stand  in  the  state  of  New  York  as 
if  no  usury  law  existed.  See,  also,  Belmont  Bank  v.  Hoge,  35  N.  Y.,  65.  In 
respect  to  contracts  made  within  the  state  of  New  York,  or  entered  into  under 
or  with  reference  to  the  laws  of  the  state,  I  may  accept  the  exposition  thus 
given  of  the  state  of  the  law  of  New  York ;  and  it  follows  that  there  is  no 
law  in  New  York  fixing  the  rate  of  interest  which  any  one  may  take  upon  the 
loan  of  money  to  a  corporation,  or,  in  other  words,  any  rate  of  interest  is  al- 
lowed to  which  the  parties  may  agree.  As  to  dealings  with  corporations, 
national  banks  in  the  state  of  New  York  are,  therefore,  within  the  case  de- 
scribed in  the  national  banking  law  above  cited,  to  wit,  '^  when  no  rate  is  fixed 
by  the  laws  of  the  state  or  territory,  the  bank  may  take,  receive,  reserve  or  charge 
a  rate  not  exceeding  seven  per  centum^'^  etc.  This  is  a  necessary  and  logical 
result.  If  the  rate  were  fixed  by  the  laws  of  New  York,  then  her  usury  laws 
would  apply.  If  the  limitations  in  her  statutes  relating  to  interest  do  not 
apply,  then  no  rate  is  fixed  by  her  laws.  Hereupon  the  restriction,  contained 
in  the  section  of  the  national  banking  law,  comes  into  effect,  without  any  in- 
terference or  conflict  with  state  laws,  that  is  to  say,  a  national  ban^f  "  may  take, 
receive  or  charge  a  rate  not  exceeding  seven  per  centum^  and  such  interest 
may  be  taken  in  advance,"  etc.,  "  and  the  knowingly  taking,  reserving  or 
charging  a  rate  of  interest  greater  than  aforesaid  shall  be  held  and  adjudged 
a  forfeiture  of  the  entire  interest  which  the  note,  bill  or  other  evidence  of  debt 
carries  with  it,  or  which  has  been  agreed  to  be  paid  thereon ;  and,  in  case  a 
greater  rate  of  interest  has  been  paid,  the  person  or  persons  paying  the  same, 
or  their  legal  representatives,  may  recover  back,  in  any  action  of  debt,  twice 
the  amount  of  the  interest  thus  paid,  from  the  association  taking  or  receiving 
the  same:  provided^  that  such  action  is  commenced  within  two  years  from  the 
time  the  usurious  transaction  occurred."  It  is  not  necessary  that  I  should  ex- 
press an  opinion  upon  the  question  whether  this  forfeiture  and  right  to  recover 
back  can,  in  any  circumstances,  be  applicable  to  the  case  mentioned  in  the  pre- 
vious clause  of  the  section,  to  wit,  where  the  national  bank  reserves  or  receives 
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a  greater  rate  of  interest  than  is  allowed  by  the  laws  of  a  state  in  which  a  rate 
is  fixed  and  limited  by  the  state  laws.  It  is  suflQcient  for  the  purposes  of  the  pres- 
ent case  that  it  does  apply  to  a  case  in  which  no  rate  is  thus  fixed  and  limited. 
IJy  the  laws  of  the  state  of  Kew  York,  as  expounded  by  her  highest  court,  no  rate 
of  interest  upon  loans  to  a  corporation  is  fixed  or  limited.  It  follows  that  the 
transaction  in  question  was  within  the  prohibition  of  the  national  banking 
law,  and  that  the  bank,  eo  hiatanti  it  made  the  loan,  upon  the  terms  exacted, 
incurred  the  forfeiture  of  the  entire  interest  which  the  notes  received  carried 
with  them,  or  which  was  agreed  to  be  paid  thereon.  Discounting  the  notes 
did  not  render  it  less  true  that  the  notes  themselves  carried  with  them  the 
principal  loaned,  and  the  interest  agreed  to  be  paid,  which,  with  the  bonds  also 
given,  necessarily  included  all  the  pecuniary  benefit  agreed  to  be  paid  as  com- 
pensation for  the  loan,  whatever  form  the  transaction  was  made  colorably  to 
assume. 

The  bankrupt,  as  mere  accommodation  indorser  or  surety,  is,  upon  familiar 
principles  of  equity,  entitled  to  all  the  protection  which  his  principal  (the  canal 
company)  would  have  if  the  notes  in  question  were  sought  to  be  enforced 
against  it.  I  do  not  say  that  he  can  recover  back  money  paid  by  the  canal 
company,  but  he  has  a  right  to  inquire  whether,  in  view  of  the  forfeiture  of 
the  entire  interest  by  the  bank,  there  is  anything  due  to  the  bank  upon  the 
notes  which  he  indorsed,  and  thereby  to  ascertain  whether,  and  to  what  extent, 
the  two  notes  now  in  question  are  without  consideration.  It  is  claimed,  by  the 
assignee  of  the  bankrupt,  that,  treating  the  entire  interest  as  forfeited,  the 
bank  have  already  been  paid  the  whole  of  the  principal  of  the  loan.  I  am  not 
fully  satisfied  that  a  small  sum,  part  of  such  principal,  is  not  still  due.  Upon 
the  proofs  taken,  the  account  would  seem  to  stand  thus : 

Dr.  Loan  $150,000  00 

Less  the  interest  or  discount  included  in  the  notes  given  there- 
for from  time  to  time 27, 1 17  36      $  1 23, 883  74 

Cr.  Cash  payment  by  Canal  Co $88, 750  00 

Coupons  paid  by  Canal  Co 58,476  67 

Note  paid 12,798  90 

Cash  paid  on  giving  the  note  for  $78,902.51,  which,  according 

to  the  testimony,  made  up  the  whole  amount,  $76,532.19 2,639  68 

Cash  paid  on  renewal  of  the  note  for  $78,903.51,  when  the 

$70,000  note,  now  in  question,  was  given 8,902  51 

$166,557  76 
From  which  are  to  be  deducted  sundry  charges  to  which  these  pay- 
ments appear  to  have  been  in  part  applied,  viz. : 

Another  note  for  $25,000,  and  interest $25,452  80 

Another  note  for  $12,500,  and  interest 12,726  40 

Interest  on  these  notes  after  maturity 678  00 

Coupons  paid  by  the  bank  for  the  company 8,068  12 

Interest  thereon 113  25      47,088  57        119,519  19 

Leaving  a  balance  of  principal  due  when  the  notes  in  question  were  in- 
dorsed by  the  bankrupt $8,868  55 

To  this  extent,  of  $3,363.55,  without  interest,  it  would  seem  the  claim  of  the 
receiver  should  be  allowed,  but  the  estate  of  the  bankrupt  is  entitled  to  have 
the  collateral  security  held  by  the  receiver  of  the  bank,  or  the  proceeds  thereof, 
applied  to  this  balance,  in  exoneration  of  the  estate  of  the  bankrupt,  on  a  sale 
of  a  portion  of  which,  by  order  of  the  district  courts  it  appears,  by  the  order 
appealed  from  $23,663.30  has  been  already  realized. 
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I  by  no  means  make  this  statement  of  the  account  as  a  final  and  conclusive 
statement.  The  proofs  on  the  part  of  the  bank  do  not  appear  to  have  been 
put  in  with  a  view  to  the  statement  of  an  account  upon  the  principles  affirmed 
in  this  opinion.  The  value  of  the  collateral  security  held  by  the  receiver,  or 
the  proceeds  of  that  portion  thereof  which  appears  to  have  been  deposited  in 
the  trust  company,  under  the  order  of  the  district  court  ($23,663.30),  may  be, 
and  probably  are,  so  clearly  greater  than  any  balance  which  a  more  accurate 
statement  of  the  account  would  show  to  be  due,  upon  the  principles  of  this 
opinion,  that  any  further  expense  of  taking  proofs  and  stating  the  account 
would  be  improvident  and  wasteful  But,  if  insisted  upon,  a  reference  may  be 
had  to  state  such  account.  The  order  appealed  from  must  be  modified  to  con- 
form to  the  foregoing  opinion 

g  224.  Contract  not  void.— The  penalty  prescribed  by  the  act  for  the  taking  of  n^nry  by 
the  bauk  is  exclusive.  The  taking  of  unlawful  interest  does  not  invaUdate  the  principal 
debt.  Discounting  a  note  at  an  iUegal  rate  of  interest  does  not  invalidate  the  contract  on  the 
ground  of  tdtra  vires.  Nat.  Exchange  Bank  v,  Moore,*  2  Bond,  170 ;  Nat  Bank  of  Madison 
t\  Davis,  8  Biss.,  103.    See  §  lU. 

§225.  A  contract  tainted  with  usurious  interest  is  not  made  void  by  the  banking  act.  The 
law  denounces  no  penalty  other  than  the  forfeiture  of  the  interest  which  the  note  or  bill  car- 
ries, giving  to  the  creditor  the  right  to  sue  for  and  recover  twice  the  amount  of  interest  paid. 
Gates  V,  National  Bank,  10  Otto,  239;  Crocker  v.  National  Bank,*  4  Dm.,  358;  In  re  Moore,* 
1  N.  B.  R.,  128. 

^226.  Assignee  in  bankruptcy  may  sne.— Where  a  party  has  paid  illegal  interest  to  a 
national  bank,  his  assignee  in  bankruptcy  may  sue  to  recover  it  back.  Crocker  v.  National 
Bank,*  4  Dill.,  858;  Wright  v.  First  National  Bank,*  8  Biss.,  243;  In  re  Wild,  11  Blatch.,  24a 
See  §  223.    See  Interest. 

§227.  Set-off. —  Usurious  interest  exacted  by  a  national  bank  cannot  be  set  off  in  payment 
of  the  principal  debt.  But  such  interest,  even  though  incorporated  in  renewal  notes,  cannot 
be  recovered  by  the  bank.  Nor  can  interest  be  recovered  on  the  renewal  notes  from  the  date 
at  which  a  legal  rate  was  fixed.    Farmers*  and  Mechanics'  Bank  v,  Hoagland,*  7  Fed.  R.,  159. 

§  228.  When  interest  bejcins. —  Interest  begins  to  run  upon  the  balance  of  a  deposit  account 
from  the  date  of  the  appointment  of  a  receiver.  No  demand  is  necessary.  Chemical  National 
Bank  v,  Bailey,  12  Blatch.,  480.    See  the  case,  §§  148-150. 

VII.  Keal  Estate  Security. 

SuMMABY  —  Valid  mortgage,  §  229.—  Who  may  object  to  form  of  security,  %  230, 

§  229.  The  national  banking  act  as  to  real  estate  cited  and  considered.  A  deed  securing 
the  payment  of  a  promissory  note  Is  not  within  the  letter  or  meaning  of  the  prohibitions 
of  the  act.  Such  a  security  is  not  declared  void.  A  mortgage  taken  to  secure  a  loan,  in  the 
regular  course  of  banking  business,  is  valid.    National  Bank  v,  Matthews,  §§  231-236. 

§  230.  National  banks  may  enforce  mortgages  executed  by  their  debtors  to  secure  existing 
liabilities  and  future  advances.  The  objection  to  a  national  bank  taking  real  estate  security 
for  after-contracted  debts  can  be  made  by  the  United  States  only.  National  Bank  v,  Whit- 
ney. §§  237-241. 

[Notes.— See  §§  242-244.] 

NATIONAL  BANK  r.  MAlTrHEWS. 
(8  Otto,  621-630.    1878.) 

Errob  to  the  Supreme  Court  of  Missouri. 

Statement  OF  Facts. —  Logan  and  Mrs.  Matthews  executed  a  joint  and  sev- 
eral note,  which  was  secured  by  a  deed  of  trust  on  lands,  executed  by  Mrs. 
Matthews.  The  Union  National  Bank  received  the  note  by  assignment.  On 
the  maturity  of  the  note  the  bank  directed  the  trustee  to  sell  the  land.    The 
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sale  was  enjoined  by  the  state  court,  and  the  supreme  court  of  the  st£|,te  made 
the  injunction  perpetual. 

Opinion  by  Mr.  Justice  Swayne. 

This  case  involves  a  question  arising  under  the  national  banking  law,  which 
has  not  heretofore  been  passed  upon  by  this  court.  We  have  considered  it 
with  the  care  dae  to  its  importance.  Our  attention  has  been  called  to  but  a 
single  point  which  requires  consideration,  and  that  is,  whether  the  deed  of 
trust  can  be  enforced  for  the  benefit  of  the  bank. 

§  231  •  The  national  banking  law  as  to  real  estate. 

The  statutory  provisions  which  bear  upon  the  subject  are  as  follows: 

"Sec.  5136."  Every  national  banking  association  is  authorized  "to  exercise 
by  its  board  of  directors  or  duly  authorized  officers  or  agents,  subject  to  law, 
all  such  incidental  powers  as  shall  be  necessary  to  carry  on  the  business  of  bank- 
ing by  discounting  and  negotiating  promissory  notes,  drafts,  bills  of  exchange 
and  other  evidences  of  debt;  by  receiving  deposits;  by  buying  and  selling  ex- 
change, coin  and  bullion;  by  loaning  money  on  personal  security;  and  by 
obtaining,  issuing  and  circulating  notes  according  to  the  provisions  of  this  title. 

"Sec.  5137.  A  national  banking  association  may  purchase,  hold  and  convey 
real  estate  for  the  following  purposes,  and  for  no  others:  jF'irsty  such  as  may  be 
necessary  for  its  immediate  accommodation  in  the  transaction  of  its  business. 
Second,  such  as  shall  be  mortgaged  to  it  in  good  faith  by  way  of  security  for 
debts  previously  contracted.  Third,  such  as  shall  be  conveyed  to  it  in  satisfac- 
tion of  debts  previously  contracted  in  the  course  of  its  dealings.  Fourth,  such 
as  it  shall  purchase  at  sales  under  judgments,  decrees  or  mortgages  held  by  the 
association,  or  shall  purchase  to  secure  debts  to  it.  But  no  such  association 
shall  hold  the  possession  of  any  real  estate  under  mortgage  or  the  title  and  pos- 
session of  any  real  estate  purchased  to  secure  any  debts  due  to  it  for  a  longer 
period  than  five  years."    K.  S.,  1999;  13  Stat.,  99. 

Here  the  bank  never  had  any  title,  legal  or  equitable,  to  the  real  estate  in 
question.  It  may  acquire  a  title  by  purchasing  at  a  sale  under  the  deed  of  trust, 
but  that  has  not  yet  occurred,  and  never  may.  Section  5137  has,  therefore,  no 
direct  application  to  the  case.  It  is  only  material  as  throwing  light  upon 
the  point  to  be  considered  in  the  preceding  section.  Except  for, that  purpose  it 
may  be  laid  out  of  view. 

§  232.  A  deed  of  trust  securing  the  payment  of  a  note  is  an  indderU  of  the 
contract 

Section  5136  does  not,  in  terms,  prohibit  a  loan  on  real  estate,  but  the  implica- 
tion to  that  effect  is  clear.  What  is  so  implied  is  as  effectual  as  if  it  were  ex- 
pressed. As  the  transaction  is  disclosed  in  the  record,  the  loan  was  made  upon 
the  note  as  well  as  the  deed  of  trust.  Non  constat  that  the  maker  who  exe- 
cuted the  deed  would  not  have  been  deemed  abundantly  sufficient  without  the 
further  security..  The  deed,  as  a  mortgage  would  have  been,  was  an  incident 
to  the  note,  and  a  right  to  the  benefit  of  the  deed,  whether  mentioned  or  de- 
livered or  not,  when  the  note  was  assigned,  would  have  passed  with  the  note  to 
the  transferee  of  the  latter. 

§  233.  A  forfeiture  of  a  security  in  a  collateral  proceeding  is  not  authorized 
Jyy  the  national  banking  act. 

The  object  of  the  restrictions  was  obviously  threefold*  It  was  to  keep  the 
capital  of  the  banks  flowing  in  the  daily  channels  of  commerce,  to  deter  them 
from  embarking  in  hazardous  real  estate  speculations,  and  to  prevent  the  accu- 
mulation of  large  masses  of  such  property  in  their  hands,  tg  be  held,  as  it  were; 
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in  mortmain.  The  intent,  not  the  letter,  of  the  statute  constitutes  the  law.  A 
court  of  equity  is  always  reluctant  in  the  last  degree  to  make  a  decree  which 
will  effect  a  forfeiture.  The  bank  parted  with  its  money  in  good  faith.  Its 
garments  are  unspotted.  Under  these  circumstances,  the  defense  of  uUra  viresj 
if  it  can  be  made,  does  not  address  itself  favorably  to  the  mind  of  the  chan- 
cellor. We  find  nothing  in  the  record  touching  the  deed  of  trust  which,  in  our 
judgment,  brings  it  within  the  letter  or  the  meaning  of  the  prohibitions  relied 
upon  by  the  counsel  for  the  defendant  in  error.  In  First  National  Bank  of 
Fort  Dodge  v.  Haire,  36  la.,  443,  the  bank  refused  to  discount  a  note  for  a 
firm,  but  agreed  that  one  of  the  partners  might  execute  a  note  to  the 
other,  that  the  payee  should  indorse  it,  that  the  bank  should  discount  it, 
and  that  the  maker  should  indemnify  the  ipdorser  by  a  bond  and  mortga^ 
upon  sufficient  real  estate  executed  for  that  purpose,  with  a  stipulation  that,  in 
default  of  due  payment  of  the  note,  the  bond  and  mortgage  should  inure  to 
the  benefit  of  the  bank.  The  arrangement  was  carried  out.  The  note  was  not 
paid.  The  maker  and  indorser  failed  and  became  bankrupts.  The  bank  filed 
a  bill  to  foreclose.  The  same  defense  was  set  up  as  here.  In  disposing  of  this 
point,  the  supreme  court  of  the  state  said:  "Every  loan  or  discount  by  a  bank 
is  made  in  good  faith,  in  reliance,  by  way  of  security,  upon  the  real  or  personal 
property  of  the  obligors;  and  unless  the  title  by  mortgage  or  conveyance  is 
taken  to  the  bank  directly  for  its  use,  the  case  is  not  within  the  prohibition  of 
the  statute.  The  fact  that  the  title  or  security  may  inure  indirectly  to  the  se- 
curity and  benefit  of  the  bank  will  not  vitiate  the  transaction.  Some  of  the 
cases  upon  quite  analogous  statutes  go  much  further  than  this.  Silver  Lake 
Bank  v.  North,  4  Johns.  Ch.  R.,  370." 

§  234.  The  national  banking  act,  in  forbidding  national  banks  to  make  loans 
on  real  estate  security,  does  not  declare  such  security  void. 

But  it  is  alleged  by  the  learned  counsel  for  the  defendant  in  error  that  in  the 
jurisprudence  of  Missouri  a  deed  of  trust  is  the  same  thing  in  eflFect  as  a  direct 
mortgage, —  with  respect  to  a  party  entitled  to  the  benefit  of  the  security, — 
and  authorities  are  cited  in  support  of  the  proposition.  The  opinion  of  the  su- 
preme court  of  Missouri  assumes  that  the  loan  was  made  upon  real  estate  secu- 
rity within  the  meaning  of  the  statute,  and  their  judgment  is  founded  upon  that 
view.  These  things  render  it  proper  to  consider  the  case  in  that  aspect.  But, 
conceding  them  to  be  as  claimed,  the  consequence  insisted  upon  by  no  means 
necessarily  follows.  The  statute  does  not  declare  such  a  security  void.  It  is 
silent  upon  the  subject.  If  congress  so  meant,  it  would  have  been  easy  to  say 
so;  and  it  is  hardly  to  be  believed  that  this  would  not  have  been  done,  instead 
of  leaving  the  question  to  be  settled  b}''  the  uncertain  result  of  litigation  and 
judicial  decision.  Where  usurious  interest  is  contracted  for,  a  forfeiture  is  pre- 
scribed and  explicitly  defined.  In  Harris  v.  Runnels,  12  How.,  79,  this  court 
said  that  '^  the  statute  must  be  examined  as  a  whole,  to  find  out  whether  or 
not  the  makers  meant  that  a  contract  in  contravention  of  it  \vas  to  be  void,  so 
as  not  to  be  enforced  in  a  court  of  justice."  In  that  case,  a  note  given  for  the 
purchase  money  of  slaves,  taken  into  Mississippi  contrary  to  a  statute  of  the 
state,  was  held  to  be  valid.  Where  a  statute  imposes  a  penalty  on  an  officer 
for  solemnizing  a  marriage  under  certain  circumstances,  but  does  not  declare 
the  marriage  void,  the  marriage  is  valid;  but  the  penalty  attaches  to  the  officer 
who  did  the  prohibited  act.  Milford  v,  Worcester,  7  Mass.,  48;  Parton  v,  Her- 
vey,  1  Gray  (Mass.),  119 ;  King  v.  Birmingham,  8  Barn.  &  Cress.,  29.  Where 
a  bank  is  limited  by  its  charter  to  a  specified  rate  of  interest,  but  no  penal 
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consequence  is  denounced  for  taking  more,  it  has  been  held  that  a  contract  for 
more  is  not  wholly  void.  Planters'  Bank  v.  Sharp,  12  Miss.,  75 ;  Grand  Gulf 
Bank  v.  Archer,  16  id.,  151;  Kock  River  Bank  v.  Sherwood,  10  Wis.,  230.  The 
charter  of  a  savings  institution  required  that  its  funds  should  be  "  invested  in, 
or  loaned  on,  public  stocks  or  private  mortgages,"  etc.  A  loan  was  made  and 
a  note  taken,  secured  by  a  pledge  of  worthless  bank  stock.  The  borrower 
sought  to  enjoin  the  collection  of  the  note  upon  the  ground  that  the  transaction 
was  forbidden  by  the  charter,  and  therefore  void.  The  court  held  the  borrower 
bound,  and  upon  a  counterclaim  adjudged  that  he  should  pay  the  amount  of 
the  loan  with  interest.  Mott  v.  United  States  Trust  Co.,  19  Barb.  (N.  Y.),  568. 
Where  a  corporation  is  incompetent  by  its  charter  to  take  a  title  to  real  estate, 
a  conveyance  to  it  is  not  void,  but  only  voidable,  and  the  sovereign  alone  can 
object.  It  is  valid  until  assailed  in  a  direct  proceeding  instituted  for  that  pur- 
pose. Leazure  v.  Hillegas,  7  Serg.  &  R.  (Pa.),  313;  Goundie  v.  Northampton 
Water  Co.,  7  Pa.  St.,  233;  Eunyon  v.  Coster,  14  Pet.,  122;  The  Banks  v.  Poiti- 
aux,  3  Eand.  (Va.),  136 ;  Mclndoe  v.  City  of  St.  Louis,  10  Mo.,  577.  See,  also. 
Gold  Mining  Company  v.  National  Bank,  96  U.  S.,  640.  The  authority  first 
cited  is  elaborate  and  exhaustive  upon  the  subject.  So  an  alien,  forbidden  by 
the  local  law  to  acquire  real  estate,  may  take  and  hold  title  until  oflBce  found. 
Fairfax  v.  Hunter,  7  Cranch,  604. 

§  235.  .^  mortgage  taken  to  secure  a  loan,  advanced  bona  fide  as  a  loan  in  Hie 
regular  course  of  banking,  is  not  within  the  prohibitio7i  ofilve  national  bankifig  law. 
In  Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  (N.  Y.),  370,  the  bank  was  a 
Pennsylvania  corporation,  and  had  taken  a  mortgage  upon  real  estate  in  New 
York.  A  bill  of  foreclosure  was  filed  in  the  latter  state.  The  answer  set  up 
as  a  defense  "  that  by  the  act  of  incorporation  the  plaintiffs  were  not  authorized 
to  take  a  mortgage  except  to  secure  a  debt  previously  contracted  in  the  course 
of  its  dealings;  and  here  the  money  was  lent  after  the  bond  and  mortgage 
were  executed."  The  analogy  of  this  defense  to  the  one  we  are  considering  is 
too  obvious  to  need  remark.  Both  present  exactly  the  same  question.  Chancel- 
lor Kent  said:  "Perhaps  it  would  be  sufficient  for  this  case  that  the  plaintiflFs 
are  a  duly  incorporated  body,  with  authority  to  contract  and  take  mortgages 
and  judgments;  and  if  they  should  pass  the  exact  line  of  their  power,  it  would 
rather  belong  to  the  government  of  Pennsylvania  to  exact  a  forfeiture  of  their 
charter  than  for  this  court  in  this  collateral  way  to  d^ide  a  question  of  mis- 
user, by  setting  aside  a  just  and  bona  fide  contract."  ..."  If  the  loan  and 
mortgage  were  concurrent  acts,  and  intended  so  to  be,  it  was  not  a  case  within 
the  reason  and  spirit  of  the  restraining  clause  of  the  statute,  which  only  meant 
to  prohibit  the  banking  company  from  vesting  their  capital  in  real  property, 
and  engaging  in  land  speculations.  A  mortgage  taken  to  secure  a  loan  ad- 
vanced bonafifU  as  a  loan,  in  the  course  and  according  to  the  usage  of  banking 
operations,  is  not  surely  within  the  prohibition."  It  is  not  denied  that  the  loan 
here  in  question  was  within  this  category.  This  authority,  if  recognized  as 
sound,  is  conclusive.  See,  also,  Baird  v.  Bank  of  Washington,  11  Serg.  &  B. 
(Pa.),  411.  Sedgwick  (Stat,  and  Const.  Constr.,  73)  says:  "  Where  it  is  a  simple 
question  of  authority  to  contract,  arising  either  on  a  question  of  regularity  of 
organization  or  of  power  conferred  h's  the  charter,  a  party  who  has  had  the 
benefit  of  the  agreement  cannot  be  permitted  in  an  action  founded  upon  it  to 
question  its  validity.  It  would  be  in  the  highest  degree  inequitable  and  unjust 
to  permit  a  defendant  to  repudiate  a  contract,  the  benefit  of  which  he  retains." 
What  is  said  in  the  text  is  fully  sustained  by  the  authorities  cited. 
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"We  cannot  believe  it  was  meant  that  stockholders,  and  perhaps  depositors 
and  other  creditors,  should  be  punished  and  the  borrower  rewarded,  by  giving 
success  (o  this  defense  whenever  the  offensive  fact  shall  occur.  The  impending 
danger  of  a  judgment  of  ouster  and  dissolution  was,  we  think,  the  check,  and 
none  other  contemplated  by  congress.  That  has  been  always  the  punishment 
prescribed  for  the  wanton  violation  of  a  charter,  and  it  may  be  made  to  follow 
whenever  the  proper  public  authority  shall  see  lit  to  invoke  its  application.  A 
private  person  cannot,  directly  or  indirectly,  usurp  this  function  of  the  govern- 
ment. The  decree  of  the  supreme  court  of  Missouri  will  be  reversed,  and  the 
cause  remanded  with  directions  to  dismiss  the  bill;  and  it  is  so  ordered. 

§  236.  A  Tnortgage  securing  a  loan  made  hy  a  national  hank  in  void. 

Dissenting  opinion  by  Mr.  Justice  Miller. 

I  am  of  opinion  that  the  national  banking  act  makes  void  every  mortgage  or 
other  conveyance  of  land  as  a  security  for  money  loaned  by  the  bank  at  the 
time  of  the  transaction  to  whomsoever  the  conveyance  may  be  made;  that  the 
bank  is  forbidden  to  accept  such  security,  and  it  is  void  in  its  bands.  The 
contract  to  pay  the  money,  and  the  collateral  conversance  for  security,  are 
separable  contracts,  and  so  far  independent  that  one  may  stand  and  the  other 
fall.  In  the  present  case,  the  money  was  loaned  on  the  faith  of  the  deed  of 
trust,  and  that  instrument  is  void  in  the  hands  of  the  bank,  but  the  not«,  as 
evidence  of  the  loan  of  money,  is  valid  against  Mrs.  Matthews  personally. 
With  this  latter  contract  the  state  court  did  not  interfere.  It  enjoined  proceed- 
ings under  the  deed  of  trust  against  the  land,  and  did  no  more.  Its  judgment 
in  that  matter  ought,  in  my  opinion,  to  be  affirmed. 

NATIONAL  BANK  v.  WHITNEY. 
(18  Otto,  99-104.     1880.) 

Error  to  the  Supreme  Court  of  New  York. 

Opinion  by  Mr.  Justice  Field. 

Statement  of  Facts. —  It  appears  from  the  record  that  the  defendant  Whit- 
ney, some  time  previously  to  1871,  executed  to  Maria  Crocker  a  mortgage  upon 
certain  real  property  situated  in  the  county  of  Grenesee,  in  the  state  of  Xew 
York,  to  secure  an  indebtedness  to  her;  that  in  a  suit  brought  for  that  pur- 
pose the  mortgage  was  foreclosed  and  a  decree  entered  for  the  sale  of  the 
premises ;  that  such  sale  was  had,  and  the  amount  received  satisfied  the  debt 
and  left  a  surplus  of  over  $3,800,  which  was  paid  into  court.  The  present  con- 
troversy is  between  subsequent  mortgagees  and  judgment  creditors  for  this  sur- 
plus. On  the  12th  of  January,  1871,  Whitney  executed  a  mortgage  upon  the 
same  premises  to  the  National  Bank  of  Genesee,  providing  in  terms  for  the  pay- 
ment of  $5,000,  one  year  from  its  date,  with  interest,  but  declaring  that  it  was 
made  as  collateral  security  for  the  payment  of  all  notes  which  the  bank  held  at 
the  time  against  him,  and  for  his  other  indebtedness  then  due  or  thereafter  to 
become  due.  This  mortgage  was  recorded  on  the  19th  of  September,  1872.  It 
subsequently  appeared  from  an  examination  of  the  accounts  between  the  par- 
ties that  his  indebtedness  at  the  date  of  the  mortgage  was  $8,200,  and  that  this 
w^as  paid  before  September  16,  1872. 

On  this  last  day  Whitney  executed  two  other  mortgages  upon  the  same 
property,  one  to  Homer  Bostwick  and  the  other  to  Edward  McCormick.  The 
one  to  Bostwick  was  executed  as  security  for  the  payment  of  liabilities  and  in- 
debtedness which  already  had  been  or  might  thereafter  be  incuiTe^l  by  him  on 
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account  of  Whitney,  either  by  indorsement  or  otherwise,  to  an  amount  not  ex- 
ceeding $2,500.  This  mortgage  was  recorded  at  noon  on  the  day  of  its  execu- 
tion. The  amount  of  the  liability  subsequently  incurred  by  Whitney  to 
Bostwick  exceeded  the  sum  named.  The  mortgage  to  McCormick  was  executed 
as  security  for  similar  liabilities  and  indebtedness  which  might  be  incurred  by 
him  for  Whitney,  to  an  amount  not  exceeding  $1,500,  and  was  recorded  at 
forty-five  minutes  past  one  of  the  day  of  its  execution.  The  amount  of  liabili- 
ties incurred  by  McCormick  for  Whitney  exceeded  the  sum  named.  It  is  un- 
necessary to  give  the  particulars  of  other  subsequent  incumbrances,  as  under  no 
circumstances  could  any  of  the  surplus  be  applied  to  their  discharge.  In 
any  view  that  can  be  taken  of  the  mortgages  mentioned,  the  surplus  in  contro- 
▼ersy  will  be  exhausted  by  them. 

§  237,  National  banks  may  enforce  mortgages  executed  by  their  debtors  to 
secure  existing  liabilities  and  othe?'s  that  may  be  thereafter  contracted. 

The  principal  question  for  our  determination  relates  to  the  validity  of  the 
mortgage  of  Whitney  to  the  national  back,  so  far  as  it  applies  to  future  ad- 
vances to  him.  His  indebtedness  existing  at  the  execution  of  the  mortgage  has 
been  satisfied.  His  indebtedness  subsequently  incurred  amounted  at  the  sale  of 
the  premises  to  $5,160.  If  the  mortgage  for  the  future  indebtedness  can  be 
sustained  as  a  valid  instrument  for  that  purpose,  the  entire  surplus  will  be  ab- 
sorbed for  its  payment,  excepting  such  portion  as  may  be  first  payable  to 
McCormick,  by  reason  of  the  fact  that  he  took  his  mortgage  without  notice  of 
the  one  to  the  bank.  It  is  contended  that  the  mortgage  to  the  bank,  so  far  as 
it  applies  to  future  advances,  is  invalid,  because  a  mortgage  of  that  character 
is  prohibited  by  the  national  banking  law.  That  law,  after  in  terms  authoriz- 
ing every  national  banking  association  to  loan  money  on  personal  security, 
declares  that  it  "may  purchase,  hold  and  convey  real  estate  for  the  following 
puq^oses,  and  for  no  others:  Firsts  such  as  may  be  necessary  for  its  immediate 
accommodation  in  the  transaction  of  its  business ;  second^  such  as  shall  be  mort- 
gaged to  it  in  good  faith  by  way  of  security  for  debts  previously  contracted; 
thirds  such  as  shall  be  convej^ed  to  it  in  satisfaction  of  debts  previously  con- 
tracted in  the  course  of  its  dealings  ;*/(?t*r^/*,  such  as  it  shall  purchase  at  sales 
under  judgments,  decrees,  or  mortgages  held  by  the  association,  or  shall  pur- 
chase to  secure  debts  to  it." 

The  question  presented  is  not  an  open  one  in  this  court.  It  was  determined 
in  the  case  of  National  Bank  v.  Matthews,  at  the  October  term  of  1878  (8  Otto, 
621 ;  §§  231-236,  supra).  It  there  appeared  that  Matthews  and  another  person 
had  given  their  joint  note  to  a  mercantile  pompany  for  $15,000,  secured  by  a 
deed  of  trust  on  certain  real  property  in  Missouri,  executed  by  Matthews  alone. 
Soon  afterwards  the  company  assigned  the  note  and  deed  of  trust  to  the  Union 
National  Bank  of  St.  Louis,  to  secure  a  loan  made  to  it  at  the  time.  The  loan 
was  not  paid  at  its  maturity,  and  the  bank  directed  the  trustee  to  sell  the  prem- 
ises. Matthews  thereupon  filed  a  bill  to  enjoin  the  sale,  and  obtained  a  decree 
for  a  perpetual  injunction,  upon  the  ground  that  the  loan  was  made  upon  real 
security,  which  was  forbidden  by  the  statute.  The  supreme  court  of  the  state 
affirmed  the  decree,  and  the  case  was  brought  here,  where  the  decree  was 
reversed  and  the  cause  remanded,  with  directions  to  the  court  below  to  dismiss 
the  bill.  In  coming  to  this  conclusion  this  court  considered  the  transaction  in 
two  aspects:  first,  as  not  being  within  the  letter  of  the  statute,  because  the 
deed  of  trust  was  not  executed  to  the  bank;  and,  second,  as  a  loan  upon  real 
estate  security.    Viewed  in  the  first  aspect,  the  court  held  that  as  a  mortgage 
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the  deed  of  trust  was  merely  an  incident  to  the  note,  and  a  right  to  its  benefit, 
whether  it  was  delivered  or  not  with  the  note,  passed  with  the  transfer  of  the 
latter.  If  the  loan  had  been  made  upon  the  note  alone,  the  benefit  of  the  deed 
as  a  mortgage  would  have  inured  to  the  bank  by  operation  of  law.  Of  course 
that  which  the  law  would  give  independently  of  a  direct  transfer  by  the  mort- 
gagee, the  statute  did  not  intend  to  defeat  because  such  transfer  was  made. 

§  238«  Tlie  objection  to  a  national  hanVs  taking  real  estate  security  for  after- 
contracted  debts  can  only  he  made  hy  the  United  States. 

Viewed  in  the  second  aspect,  as  a  loan  upon  real  estate  security,  the  court 
observed  that,  so  treating  it,  the  consequence  insisted  upon  did  not  follow;  that 
the  statute  did  not  declare  such  security  void,  but  was  silent  on  the  subject ;  that 
had  congress  so  intended  it  would  have  been  easy  to  say  so,  and  it  can  hardly  be 
presumed  that  this  would  not  have  been  done,  instead  of  leaving  the  question  to 
be  settled  by  the  uncertain  result  of  litigation  and  judicial  decision.  And  after 
citing  numerous  cases  where  a  disregard  of  statutory  prohibitions  has  not  been 
held  to  vitiate  the  contracts  of  parties,  but  only  to  authorize  actions  by  the 
government  against  them,  the  court  held  that  the  prohibitory  clause  of  the 
banking  law  did  not  vitiate  real  estate  securities  taken  for  loans,  and  that  a  dis- 
regard of  them  only  laid  the  association  open  to  proceedings  by  the  govern- 
ment. "  The  impending  danger,''  said  the  court,  "  of  a  judgment  of  ouster  and 
dissolution  was,  we  think,  the  check,  and  none  other,  contemplated  by  congress. 
That  has  been  always  the  punishment  prescribed  for  the  wanton  violation  of  a 
charter,  and  it  may  be  made  to  follow  whenever  the  proper  public  authority 
shall  see  fit  to  enforce  its  application." 

The  construction  of  the  act  of  congress  thus  given  has  been  acted  upon  by 
the  national  banks  throughout  the  country  ever  since  it  was  published.  It  is 
not  unreasonable  to  suppose  that  they  have  conducted  their  business  and  made 
loans  to  a  large  amount  in  reliance  upon  it,  and  that  in  many  cases  great  injury 
would  follow  a  departure  from  it.  Judicial  decisions  affecting  the  business 
interests  of  the  country  should  not  be  disturbed  except  for  the  most  cogent  rea- 
sons, certainly  not  because  of  subsequent  doubts  as  to  their  soundness.  The 
prosperity  of  a  commercial  community  depends,  in  a  great  degree,  upon  the 
stability  of  the  rules  by  which  its  transactions  are  governed.  If  there  should 
be  a  change,  the  legislature  can  make  it  with  infinitely  less  derangement  of 
those  interests  than  would  follow  a  new  ruling  of  the  court,  for  statutory  regu- 
lations would  operate  only  in  the  future.  The  decision  in  the  case  cited  con- 
trols the  present  case,  and  in  conformity  with  it  we  must  hold  that  the  mortgage 
to  the  bank,  so  far  as  the  subsequent  incumbrances  are  concerned,  is  to  be 
regarded  as  a  valid  security  for  the  future  advances  to  the  mortgagor.  What- 
ever objection  there  may  be  to  it  as  security  for  such  advances  from  the  prohib- 
itory provisions  of  statute,  the  objection  can  only  be  urged  by  the  government. 
Fleckner  v.  United  States  Bank,  8  Wheat.,  338-355. 

§  239.  A  junior  mortrjage first  recorded  (in  New  York)  has  priority  over  an 
elder  mortgage^  unless  ilve  junior  mortgagee  has  notice  of  the  prior  martga^ge. 

But  it  appears  from  the  record  that  the  mortgage  to  McCormick  was  taken 
by  him  without  notice  of  the  prior  mortgage  to  the  bank,  which  had  not  then 
been  registered.  He  has,  therefore,  a  right  as  against  the  bank  to  prior  pay- 
ment of  the  $1,500  and  interest,  for  which  amount  his  mortgage  was  a  lien 
upon  the  premises. 

Bostwick  took  his  mortgage  with  notice  of  the  one  to  the  bank.  He  cannot, 
therefore,  claim  any  of  the  surplus  until  the  debt  of  the  bank  is  paid.    Thesur- 
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plus  should,  therefore,  be  first  applied  to  McCormick's  claun,  and  the  balance 
to  the  claim  of  the  bank. 

It  follows  that  the  decree  of  the  supreme  court  of  New  York  must  be  re- 
versed, and  the  case  remanded  with  directions  to  enter  a  decree  in  conformity 
with  this  opinion. 

Justices  Miller  and  Harlan  dissented. 

ON   PETITION   FOR   A  REHEARING. 

§  240.  Relative  priority  of  mortgages  settled. 

Opinion  by  Mr.  Justice  Field. 

By  the  decision  in  this  case  we  held  that,  in  the  distribution  of  the  surplus 
moneys  in  court,  the  claim  of  McCormick  should  be  paid  before  that  of  the 
bank.  He  took  his  mortgage  without  notice  of  the  one  to  the  bank,  which  had 
not  been  registered.  The  bank  now  asks  a  rehearing  of  the  case  on  this  point, 
contending  that,  under  the  decisions  of  the  New  York  courts,  the  priority  of 
its  mortgage  cannot  be  displaced.  It  cites  the  statute  of  the  state  to  show  that 
the  recording  act  gives  priority  only  to  the  mortgage  first  recorded,  when  that 
is  executed  for  a  valuable  consideration,  which,  according  to  those  decisions, 
means  some  new  consideration  advanced  at  the  time;  and  that  a  mortgage  for 
a  pre-existing  indebtedness  is  not  protected  by  a  prior  record,  against  a  non- 
recorded  mortgage  for  value.  Here  the  mortgage  to  McCormick  was  given  to 
secure  —  to  the  extent  of  $1,600 — a  previous  liability  and  indebtedness,  and 
such  as  might  be  subsequently  incurred.  The  previous  indebtedness  at  the  time 
equalled  the  whole  amount  of  the  intended  security.  There  would  be  force  in 
the  position  of  the  bank  if.  its  own  mortgage  stood  in  any  better  condition. 
When  the  McCormick  mortgage  was  executed  —  September  16, 1872  —  the  in- 
debtedness of  Whitney  to  the  bank  was  paid,  and  his  mortgage  remained  in 
force  only  for  any  future  indebtedness  which  he  might  incur.  For  such  future 
indebtedness  it  could  not  cut  out  the  mortgage  to  McCormick,  executed  for  an 
existing  indebtedness,  and  of  which  mortgage  the  bank  had  notice.  For  ad- 
vances afterwards  made,  the  mortgage  to  the  bank  was  a  subsequent  incum- 
brance. As  between  two  mortgages, — one  for  a  past  indebtedness,  and  one  for 
an  indebtedness  to  be  subsequently  incurred, —  the  one  for  the  past  indebtedness 
must  have  precedence,  if  first  recorded.  The  petition  for  a  rehearing  by  the 
bank  must,  therefore,  be  denied. 

§  241.  Rule  as  to  costs. 

The  petition  of  McCormick  to  be  allowed  costs  out  of  the  fund  in  court  must, 
according  to  the  usual  practice  of  the  court  in  such  cases,  be  also  denied.  His 
costs  are  chargeable  against  the  bank  which  contested  his  right  to  be  paid  out 
of  the  proceeds  in  court.  If  paid  out  of  the  fund,  they  would  reduce  by  their 
amount  the  moneys  properly  applicable  to  the  indebtedness  of  Whitney. 

Petition  denied, 

%  242.  Real  estate. — A  national  bank  may  take  the  note  and  real  estate  mortgage  of  a  tliird 
person  as  collateral  security,  and  may,  in  order  to  make  the  debt,  foreclose  the  mortgage. 
Merchants'  National  Bank  v,  Mears,*  8  Biss.,  158. 

g  243.  A  national  bank  cannot  take  real  estate  security  for  present  or  future  advances. 
Kansas  VaUey  Bank  v.  Rowell,*  2  Dill.,  371.     (This  case  is  not  now  the  law.     See  §  234.) 

§  244.  Mortj^a^e  for  a  loan  in  name  of  president  is  ille«:al. —  It  seems  that  where  the  pres- 
ident of  a  national  bank  takes  a  real  estate  mortgage  in  his  own  name  for  a  loan  made  by  the 
bank  at  his  instance,  such  act  is  a  violation  on  the  part  of  the  bank  of  a  clause  in  the  national 
banking  law  forbidding  the  bank  to  take  mortgage  security  on  real  estate.    Ripley  v.  Harris, 

8  Bibs.,  202. 

825 


§§  245-252.     ,  BANKS,  NATIONAL. 

Vm.  Suits. 

Summary —  WTiere  hank  may  be  sued^  %  245. —  Appointment  of  receiver,  suits  by  creditorg, 
§  246.—  Venue  of  local  actions,  §  247. —  Provisions  for  winding  up,  g  248. — Suit  abates  by 
decree  of  dissolution,  §  249. — Attachment  discharged  by  appointment  of  receiver,  §§  250, 
251. 

§  245.  A  national  bank  may  be  sued  in  any  federal  court  held  within  the  district  in  wliidi 
the  bank  is  located,  or  in  any  state,  county  or  municipal  court  in  which  it  is  located,  in  all 
cases  where  such  latter  courts  have  jurisdiction  in  similar  cases.  Bank  of  Bethel  v.  Paliqui- 
oque  Bank,  §§  252-256. 

§  246.  The  appointment  of  a  receiver  does  not  work  a  complete  dissolution  of  the  bank, 
but  for  many  purposes  the  bank  continues  to  exist.  Claims  of  creditors  may  be  established 
by  suit  against  the  bank  in  a  court  of  competent  jurisdiction,  even  though  a  receiver  has  been 
appointed.  Claims  put  in  judgment  are  not  a  lien  upon  the  property  of  the  bank,  uor  do 
they  have  preference  over  those  proved  before  the  receiver.    Ibid. 

§  247.  In  local  actions  the  bank  may  be  sued  in  a  county  other  than  that  in  which  its  prin- 
cipal office  is  situate.    Casey  v.  Adams,  ^  257. 

§  248.  The  provisions  of  the  act  for  winding  up  banks  are  not  exclusive.  Courts  of  equity 
can  appoint  receivers  of  insolvent  national  banks  upon  judgment  creditors'  bills.  Wright  v. 
Merchants'  National  Bank,  g§  258-260. 

§  249.  A  suit  pending  against  a  bank  is  abated  by  a  decree  dissolvino^  the  bank  and  forfeit- 
ing its  rights  and  franchises.    National  Bank  v.  Colby,  ^  261-265. 

§  250.  The  property  of  a  national  bank  attached  at  the  suit  of  an  individual  creditor  after 
the  bank  has  become  insolvent  cannot  be  subjected  to  sale  for  the  payment  of  his  demand 
against  the  claim  for  the  property  by  a  receiver  of  the  bank  subsequently  appointed.  Ibid.; 
Harvey  t\  Allen,  §§  266-268. 

§  251.  On  the  insolvency  of  a  national  bank,  A.  commenced  a  suit  by  attachment  in  a  state 
court,  and  levied  on  money  of  the  bank  on  deposit  in  another  bank.  Subsequently  a  receiver 
was  appointed  by  the  comptroller,  and  he  applied  to  the  state  court  to  dissolve  the  attach- 
ment, but  without  becoming  a  party  to  the  suit.  The  application  was  refused,  and  the  re- 
ceiver promptly  commenced  a  suit  in  the  federal  court  against  A.  and  the  bank  holding  the 
deposit.  After  service  of  process  in  this  suit,  A.  recovered  a  judgment  in  ttie  state  court  and 
collected  it  by  execution  against  the  money  attached.  The  federal  court  decreed  that  A.  should 
pay  the  money  so  collected  to  the  plaintiff,  and  that  the  bank  in  which  the  money  w^as  depos- 
ited should  pay,  if  the  money  could  not  be  collected  from  A.    Harvey  v.  Allen,  §§  266-268. 

[Notes.— See  g§  269-287.] 

BANK  OF  BETHEL  v,  PAHQUIOQUE  BANK. 
(14  Wallace,  383-402.    1871.) 

Error  to  the  Supreme  Court  of  Connecticut. 

§  252.  Nature  and  organization  of  national  hanking  associations;  protest  of 
notes. 

Opinion  by  Mr.  Justice  Clifford. 

Associations  for  banking,  formed  pursuant  to  the  act  to  provide  a  national 
currency,  and  duly  authorized  by  the  comptroller  of  the  currency  to  commence 
the  business  of  banking,  become  bodies  corporate  and  have  a  succession  for  the 
period  of  twenty  years  from  their  organization,  unless  sooner  dissolved  accoi*d- 
ing  to  the  provisions  of  their  articles  of  association,  or  by  the  act  of  the  share- 
holders owning  two-thirds  of  the  stock,  or  unless  the  franchise  shall  be  forfeited 
bv  a  violation  of  the  act  under  which  the  association  was  formed.  Such  an 
association  is  allowed  to  select,  subject  to  certain  conditions  and  the  approval 
of  the  comptroller  of  the  currency,  another  such  association  at  which  it  will 
redeem  its  circulating  notes  at  par,  but  the  provision  is  that  nothing  in  that 
section  shall  relieve  any  such  association  from  its  liability  to  redeem  its  notes 
in  circulation  at  its  own  counter,  at  par,  in  lawful  money,  on  demand;  and  in 
case  of  failure  so  to  do,  the  holder  may  cause  the  same  to  be  protested  in  one 
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package  by  a  notary  public,  unless  the  president  or  cashier  of  the  association 
which  issued  the  notes,  or  the  president  or  cashier  of  the  association  designated 
as  the  place  for  redeeming  the  same,  will  waive  demand  and  notice  of  protest 
and  execute  an  admission  in  writing  stating  the  amount  demanded  and  the  fact 
of  non-payment,  and  it  is  made  the  duty  of  the  notary  forthwith  to  forward 
the  admission  or  notice  of  protest,  as  the  case  may  be,  to  the  comptroller  of  the 
currency  for  his  information  and  action  in  the  premises. 

Statement  of  Facts. —  Notes  to  a  large  amount,  issued  by  the  corporation 
defendants  for  circulation,  were  held  by  the  corporation  plaintiffs,  and  the 
plaintiffs  presented  the  same  to  the  defendants  for  redemption,  and  the  defend- 
ants failing  to  redeem  the  same,  the  plaintiffs  oflfered  the  notes  for  protest,  but 
the  defendants  having  waived  demand  and  notice  of  protest,  and  having  ten- 
dered an  admission  in  writing  stating  the  amount  demanded  and  the  fact  of 
non-payment,  the  plaintiffs  accepted  the  written  admission,  and  the  notary  for- 
warded the  same  to  the  comptroller  of  the  currency  as  required  under  such 
circumstances.  Pursuant  to  the  requirement  of  law  the  comptroller  of  the 
currency  appointed  a  special  agent  to  ascertain  whether  the  facts  set  forth  in 
the  protest  were  true,  and  the  agent  so  appointed  having  reported  that  the  de- 
fendants had  failed  to  redeem  in  lawful  money  their  circulating  notes  when 
payment  thereof  was  duly  and  lawfully  demanded,  he,  the  comptroller  of  the 
currenc}'',  appointed  a  receiver  of  the  delinquent  association,  with  all  the 
powers,  duties  and  responsibilities  given  to  or  imposed  upon  such  an  appointee 
in  such  case  made  and  provided,  and  the  record  shows  that  the  receiver  entered 
upon  the  duties  of  his  office  and  took  possession  of  all  the  books,  records  and 
assets,  real  and  personal,  of  the  association,  and  that  he  has  ever  since  had  the 
exclusive  possession  of  the  same,  to  be  disposed  of  according  to  law.  Before 
the  commencement  of  the  suit  the  comptroller  of  the  currency  caused  notice  to 
be  published  requiring  all  claimants  to  p'reseiit  and  make  proof  of  their  claims 
against  the  delinquent  association,  and  the  record  also  shows  that  the  plaint- 
iffs presented  the  claim  in  controversy  to  the  receiver  for  allowance,  and  that  the 
receiver  having  disallowed  the  same,  the  plaintiffs  instituted  the  present  suit  in 
the  state  court  to  recover  the  amount.  Appropriate  proceedings  followed,  as  in 
an  action  of  assumpsit,  and  the  parties  having  been  heard,  the  subordinate  court 
Avhere  the  suit  was  brought  made  a  finding  of  facts,  but  reserved  the  question 
whether  the  case  ought  to  be  dismissed  for  want  of  jurisdiction,  and  if  not,  what 
judgojent  ought  to  be  rendered  in  the  case,  and  all  questions  of  law  arising  upon 
the  facts  found,  for  the  opinion  and  advice,  of  the  supreme  court  of  errors. 
Proper  measures  were  adopted  to  obtain  the  opinion  and  advice  of  the  appel- 
late tribunal,  and  they  were  duly  received,  and  thereupon  the  subordinate  court 
rendered  judgment  in  favor  of  the  plaintiffs  for  the  whole  amount  claimed  in 
the  declaration.  Proceedings  in  the  nature  of  a  writ  of  error  were  instituted 
by  the  defendants,  by  which  the  cause  was  removed  into  the  supreme  court  of 
errors,  where  the  parties  were  again  heard,  and  the  decision  of  the  court  of  er- 
rors was  that  the  judgment  should  be  in  all  things  affirmed.  Final  judgment 
having  been  rendered  in  the  state  court,  the  defendants  sued  out  a  writ  of 
error  under  the  twenty-fifth  section  of  the  judiciary  act  arid  removed  the  cause 
into  this  court. 

Four  only  of  the  errors  assigned  will  be  examined,  as  the  others,  in  the  view 
of  the  case  taken  by  the  court,  either  involve  substantially  the  same  con^ 
siderations  or  present  questions  not  re-examinable  in  this  court  under  a  writ  of 
error  to  a  state  court.    Briefly  stated  the  errors  assigned  to  be  examined  are  as 
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follows:  (1)  That  the  state  court  had  no  jurisdiction  of  the  case  or  of  the 
parties  at  the  time  the  suit  was  commenced.  (2)  That  the  defendant  associa- 
tion prior  to  the  institution  of  the  suit  had  forfeited  its  franchise  by  a  viola- 
tion of  the  act  under  which  it  was  formed  and  had  been  dissolved  by  the  action 
of  the  comptroller  of  the  currency.  (3)  That  the  defendant  association  could 
not  be  impleaded  at  the  time  the  action  was  commenced,  as  prior  to  that  time 
the  association  was  prohibited  by  the  act  of  congress  from  paying  or  satisfying 
any  of  its  creditors.  (4)  That  the  decision  of  the  receiver  disallowing  the 
claim  of  the  plaintiffs  was  iSnal  and  was  not  subject  to  review  in  the  state  court. 

§  268.  A  national  hank  may  he  sued  in  any  state  court  having  jui^isdiction  of 
similar  causes. 

Support  to  the  first  proposition  is  supposed  to  be  derived  from  the  conceded 
fact  that  such  associations  are  created  by  an  act  of  congress  and  that  they  are 
instruments  of  the  national  government  intrusted  with  the  power  of  carrying 
on  the  business  of  banking  and  of  employing  and  circulating  treasury  notes  as 
a  national  currency,  subject  to  the  supervision  and  direction  of  the  comptroller 
of  the  currency  and  of  the  secretary  of  the  treasury.  Banking  associations,  it 
is  said,  were  established  as  instruments  by  which  the  government  may  perform 
the  trust  of  furnishing  and  regulating  the  national  paper  currency,  and  the  ar- 
gument is  that  inasmuch  as  they  are  instruments  of  the  government  to  carry 
into  eflfect  a  national  purpose  they  cannot  be  impleaded  in  a  state  court.  Con- 
firmation of  that  view  is  also  attempted  to  be  drawn  from  the  fact  that  such 
associations  are  controlled  by  the  treasury  department,  that  all  the  notes  which 
they  circulate  as  money  are  received  from  the  comptroller  of  the  currency,  and 
that  they  cannot  issue  any  instrument  for  circulation  or  use  as  money  except 
the  notes  intrusted  to  them  by  the  comptroller  of  the  currency,  as  authorized 
by  the  act  of  congress.  Beyond  all  doubt  such  associations  are  created  by  an 
act  of  congress  and  for  the  purposes  assumed  by  the  defendants,  but  the  conclu- 
sion attempted  to  be  drawn  from  those  facts  cannot  be  sustained,  as  express 
provision  is  made  by  the  fifty-seventh  section  of  the  act  that  suits,  actions  and 
proceedings  against  any  such  association  may  be  had  "  in  any  state,  county  or 
municipal  court  in  the  county  or  city  in  which  said  association  is  located,  hav- 
ing jurisdiction  in  similar  cases."  Commenced  as  the  action  was  in  the  proper 
court  of  the  state  where  the  association  is  located  and  in  a  court  having  juris- 
diction in  similar  cases,  which  is  not  denied,  it  is  quite  clear  that  the  objec- 
tion to  the  jurisdiction  of  the  court,  founded  upon  the  character  of  the  association 
as  aa  instrument  of  the  national  government,  must  be  overruled.  Jurisdiction 
in  such  suits  is  unquestionably  vested  in  any  circuit,  district  or  territorial 
court  of  the  United  States  held  within  the  district  in  which  such  association 
may  be  established,  but  the  decisive  answer  to  the  objection  of  the  defendants 
is  that  the  same  section  of  the  act  of  congress  gives  authority  to  creditors  to 
prosecute  such  controversies  in  "any  state,  county  or  municipal  court  in  which 
said  association  is  located,"  in  all  cases  where  it  appears  that  such  courts  have 
jurisdiction  under  the  state  laws  in  similar  controversies.  Proceedings  to  en- 
join the  comptroller  of  the  currency  under  that  act  must,  it  is  true,  be  insti- 
tuted and  prosecuted  in  a  circuit,  district  or  territorial  court  of  the  United 
States,  but  the  act  allows  creditors  to  sue  in  the  proper  state  courts  in  all  suits 
actions  and  proceedings  against  the  association  as  specifically  provided  in  the 
fifty-seventh  section  of  the  act.  Authorities  to  support  the  proposition  are 
not  necessary,  as  it  rests  upon  an  express  provision  in  the  act  of  congress-  18 
Stats,  at  Large,  116. 
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§  254.  The  appointment  of  a  receiver  does  not  work  a  complete  dissolution  of 
the  hank, 

II.  Associations  of  the  kind  have  a  succession  for  the  period  of  twenty- 
years  from  their  organization,  unless  sooner  dissolved  in  some  one  of  the 
modes  pointed  out  in  the  act  under  which  such  associations  are  formed,  and 
throughout  that  period,  unless  sooner  dissolved,  they  may  make  contracts  in  the 
name  designated  in  their  organization  certificate,  and  may  sue  and  be  sued,  or 
complain  and  defend,  in  any  court  of  law  or  equity  as  fully  as  natural  persons. 
Such  corporate  franchises  cease  to  exist  when  the  term  for  which  they  were 
granted  expires,  and  the  association  may  at  any  time  go  into  liquidation  and 
be  closed  by  the  vote  of  its  shareholders  owning  two-thirds  of  the  stock; 
but  it  is  not  necessary  to  remark  upon  those  topics,  as  it  is  not  pretended  that 
the  defendant  association  has  ceased  to  exist  or  been  dissolved  in  either  of  those 
modes.  All  such  associations  are  bound  to  redeem  their  circulating  notes 
either  at  their  own  counter  or  at  such  other  similar  association  as  they  are  al- 
lowed to  select  for  that  purpose,  and  the  provision  is  that  if  any  association 
shall  fail  either  to  make  the  selection  or  to  redeem  its  notes  as  required,  the 
comptroller  of  the  currency  may,  upon  receiving  satisfactory  evidence  thereof, 
appoint  a  receiver,  in  the  manner  provided  in  the  act,  to  wind  up  its  affairs. 
Holders  of  the  circulating  notes  of  such  an  association  may  demand  payment 
thereof  at  the  office  of  such  association,  or  at  its  place  of  redemption  desig- 
nated as  aforesaid,  and  if  the  association  fail  to  redeem  the  same  in  lawful 
money  they  may  cause  the  same  to  be  protested,  as  before  explained,  and  the 
notary,  on  making  such  protest  or  upon  receiving  such  admission,  shall  forth- 
with forward  the  same  to  the  comptroller  of  the  currency  for  his  information 
and  action  in  the  premises.  Being  informed  of  the  default  of  the  association 
in  that  mode,  it  is  made  the  duty  of  the  comptroller  to  make  an  examination 
into  the  facts,  and,  if  satisfied  that  the  default  has  been  committed,  to  give 
notice  to  the  association ;  and  the  same  section  provides  that  from  that  time  it 
shall  not  be  lawful  for  the  association  suffering  the  default  to  pay  out  any  of 
its  notes,  discount  any  notes  or  bills,  or  otherwise  prosecute  the  business  of 
banking,  except  to  receive  and  safely  keep  money  belonging  to  it,  and  to  de- 
liver special  deposits.  On  receiving  such  notice  the  comptroller  of  the  cur- 
rency, with  the  concurrence  of  the  secretary  of  the  treasury,  may  appoint  a 
special  agent  to  examine  into  the  facts  of  the  case,  and  if  satisfied  from  the' 
protest  or  the  report  of  the  special  agent  that  the  charge  of  default  as  made  is 
true,  he  shall,  within  thirty  days,  declare  the  bonds  and  securities  pledged  by 
the  association  forfeited,  and  give  notice  to  the  holders  of  the  circulating  notes 
to  present  the  same  for  payment  at  the  treasury,  and  the  provision  is  that 
in  that  event  he  may  in  his  discretion  cause  an  amount  of  the  bonds  pledged, 
equal  at  current  rates  to  the  amount  paid  to  redeem  the  outstanding 
notes  of  the  association,  or  he  may  cause  such  an  amount  of  the  bonds 
pledged  as  may  be  necessary  to  redeem  the  outstanding  notes,  to  be  sold  at 
public  auction ;  or,  if  he  shall  be  of  the  opinion  that  the  public  interest  will  be 
best  promoted  thereby,  he  may  sell  at  private  sale  any  of  the  bonds  so  pledged, 
and  receive  therefor  either  money  or  the  circulating  notes  of  such  failing  asso- 
ciation. Power  is  also  conferred  upon  the  comptroller  of  the  currency  in  such 
a  case  forthwith  to  appoint  a  receiver  to  take  possession  of  the  books,  records 
and  assets  of  every  description  of  the  association,  and  to  collect  all  debts  due 
and  claims  belonging  to  it,  and  upon  the  order  of  a  court  of  record  of  compe- 
tent jurisdiction  he  may  sell  or  compound  all  bad  or  doubtful  debts  and  may 
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sell  all  the  real  and  personal  property  of  the  association  on  such  terms  as  the 
court  shall  direct,  and  may,  if  necessary  to  pay  the  debts  of  the  association,  en- 
force the  individual  liability  of  the  stockholders,  as  enacted  by  the  twelfth  sec- 
tion of  the  act.  All  moneys  so  made  by  the  receiver  he  is  to  pay  over  to  the 
treasurer  of  the  United  States  subject  to  the  order  of  the  comptroller  of  the 
currency,  and  he  is  also  to  make  report  to  that  officer  of  all  his  acts  and  pro- 
ceedings. Keceivers  may  also  be  appointed  for  other  causes  than  those  already 
mentioned ;  as,  for  example,  in  case  the  money  reserve  which  the  associatioa 
is  required  to  have  on  hand  shall  fall  below  the  prescribed  amount,  and  when 
notified  to  make  it  good  the  association  shall  fail  for  thirty  days  to  comply  with 
the  requirement,  or  shall  fail  for  thirty  days  to  incre^ase  the  capital  stock  of  the 
association  to  the  minimum  amount  required,  where  the  same  has  been  reduced 
below  that  amount  by  the  delinquency  of  the  shareholders  and  consequent  sale 
and  reduction  of  the  stock ;  or,  in  case  any  such  association  which  is  required  to 
keep  undiminished  the  twenty  per  centum  surplus  mentioned  in  the  twelfth 
section  of  this  act,  shall  fail  to  keep  it  good,  in  which  event  the  provision  is 
that  the  comptroller  of  the  currency  may  compel  said  banking  association  to 
close  up  its  business  ajid  wind  up  its  affairs,  as  provided  in  the  act  under  which 
it  was  organized.  Whenever  a  receiver  is  appointed  the  comptroller  is  required 
to  give  notice  of  the  fact,  requesting  all  persons  having  claims  against  the 
association  to  present  the  same  and  to  make  legal  proof  thereof.  Provision  is 
first  to  be  made  by  the  comptroller  for  refunding  to  the  United  States  any  such 
deficiency  in  redeeming  the  notes  of  the  association  as  is  mentioned  in  the  act, 
and  having  refunded  that  amount,  the  comptroller  is  required  in  the  next  place 
to  make  a  ratable  dividend  of  the  money  paid  over  to  him  by  the  receiver  on 
all  such  claims  as  may  have  been  proved  to  his  satisfaction  or  adjudicated  in  a 
court  of  competent  jurisdiction^  Claims  proved  to  the  satisfaction  of  the  comp- 
troller are  to  be  included  in  the  list,  and  he  is  also  to  include  in  the  list  all 
claims  abjudicated  in  a  court  of  competent  jurisdiction,  which  shows  con- 
clusively that  claims  disallowed  by  the  comptroller  may  be  prosecuted  in  a 
court  having  jurisdiction  in  such  cases.  Kennedy  v,  Gibson,  8  Wall.,  506 
(§§  6-12,  supra.)  Where  the  whole  assets  are  not  collected  and  distributed  in 
the  first  dividend  further  dividends  on  claims  proved  and  adjudicated  may  be 
made  as  the  proceeds  of  the  assets  are  collected  and  paid  to  the  treasurer,  and 
'the  remainder,  if  any,  shall  be  paid  to  the  shareholders. 

None  of  these  proceedings,  however,  support  the  theory  that  the  association 
ceased  to  exist  when  the  receiver  was  appointed,  nor  at  any  time  before  the 
assets  of  the  association  are  fully  administered  and  the  balance,  if  any,  is  paid 
to  the  owners  of  the  stock  or  their  legal  representatives.  Delinquent  associa- 
tions whose  notes  have  been  protested,  and  whose  officers  have  been  notified  by 
the  comptroller  that  proceedings  for  liquidation  under  the  act  have  been  insti- 
tuted, cannot  lawfully  pay  out  any  of  their  notes  or  discount  any  notes  or  bills 
or  otherwise  prosecute  the  business  of  banking  except  to  receive  and  safely 
keep  money  belonging  to  .the  association,  and  to  deliver  special  deposits,  which 
of  itself  refutes  the  theory  that  the  association  at  that  stage  of  the  proceed- 
ings has  ceased  to  exist.  Evidence  to  refute  that  theory  is  also  found  in  the 
proviso  to  the  fiftieth  section  of  the  act,  which  empowers  the  association,  if 
they  deny  having  failed  to  redeem  their  circulating  notes,  to  apply,  within  ten 
days  after  being  so  notified  by  the  comptroller  that  such  proceedings  have  been 
commenced,  to  the  nearest  circuit  or  district  or  territorial  court  of  the  United 
States  to  enjoin  further  proceedings  in  the  premises,  and  those  courts  are  in- 
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vested  with  fall  jurisdiction  to  hear  aud  determine  the  matters  put  in  issue  by 
such  an  application. 

Such  associations  are  authorized  to  elect  or  appoint  directors,  and  the  direct- 
ors are  empowered  to  exercise  all  such  incidental  powers  as  shall  be  necessary 
to  carry  on  the  business  of  banking.  They  may  make  by-laws,  discount  and 
negotiate  promissory  notes,  drafts,  bills  of  exchange  or  other  evidences  of  debt; 
receive  deposits,  buy  and  sell  exchange,  coin  and  bullion;  loan  money  on  per- 
sonal security,  and  obtain,  issue  and  circulate  notes,  according  to  the  provisions 
of  the  act  to  provide  a  national  currency.  Throughout  they  are  enjoined  to 
conform  to  the  regulations  of  that  act,  and  the  provision  is  that  if  they  know- 
ingly violate  any  of  its  provision  or  knowingly  permit  them  to  be  violated,  all 
the  rights,  privileges  and  franchises  of  the  association  derived  from  the  act 
shall  be  thereby  forfeited ;  but  the  further  provision  is  that  such  violation,  be- 
fore the  association  shall  be  declared  dissolved,  shall  be  determined  and  ad- 
judged by  a  proper  circuit,  district  or  territorial  court  of  the  United  States, 
which  shows  conclusively  that  the  act  of  the  comptroller  in  appointing  a  re- 
ceiver does  not  work  a  complete  dissolution  of  the  association,  as  is  supposed 
by  the  defendants.  Frost  v.  Coal  Company,  24  How.,  283 ;  Angell  &  Ames  on 
Corporations,  9th  ed.,  777 ;  Abbott's  Digest,  title  "  Corporation,"  338 ;  Grant 
on  Corporations,  295. 

III.  Express  power  to  sue  and  be  sued,  complain  and  defend,  in  any  court  of 
law  and  equity,  is  conferred  on  such  associations  by  the  eighth  section  of  the 
act  providing  for  their  organization,  and  it  seems  quite  clear  that  the  associa- 
tion is  a  proper  party  to  be  sued  in  all  matters  in  which  the  corporation  is  in- 
terested, unless  the  association  is  disqualified  for  that  purpose  by  virtue  of  the 
appointment  of  a  receiver  or  by  his  subsequent  action  as  such  under  his  ap- 
pointment. Neither  power  to  sue  nor  to  be  sued  in  such  cases  is  anywhere  in 
terms  conferred  upon  the  receiver,  nor  upon  the  comptroller  of  the  currency  in 
any  case  except  when  he  institutes  a  suit  to  forfeit  the  rights,  privileges  and 
franchises  of  the  association,  and  in  that  case  the  provision  is  express  that  the 
suit  shall  be  in  his  own  name.  Case  v,  Terrell,  11  Wall.,  201.  Beyond  doubt 
the  appointment  of  a  receiver  supersedes  the  power  of  the  directors  to  exercise 
the  incidental  powers  necessary  to  carry  on  the  business  of  banking,  as  the  re- 
ceiver is  required  to  take  possession  of  the  books,  records  and  assets  of  every 
description  of  the  association,  and  from  that  moment  the  association  is  forbid- 
den to  pay  out  any  of  its  notes,  discount  any  notes  or  bills,  or  otherwise  prose- 
cute the  business  of  banking,  but  the  corporate  franchise  of  the  association  is 
not  dissolved,  and  the  association,  as  a  legal  entity,  continues  to  exist,  as  is 
shown  to  a  demonstration  by  the  fact  that  it  is  required  safely  to  keep  the 
money  on  hand  belonging  to  it,  and  may  deliver  special  deposits  in  its  keeping 
to  the  rightful  owners. 

Much  aid  cannot  be  derived  from  authorities  in  the  examination  of  this  prop- 
osition, as  the  question  turns  chiefly,  if  not  entirely,  upon  the  construction  of 
the  act  of  congress,  and  suffice  it  to  say  that  we  are  all  of  the  opinion  that  the 
act  contains  nothing  in  its  subsequent  provisions  inconsistent  with  the  theory 
of  the  plaintiffs,  that  the  association  may  sue  and  be  sued,  complain  and  defend, 
in  all  cases  where  it  may  be  necessary  that  the  corporate  name  of  the  associa- 
tion shall  be  used  for  that  purpose  in  closing  its  business  and  winding  up  its 
affairs  under  the  provisons  of  the  act  which  authorized  its  formation.  Suits 
and  proceedings  under  the  act  in  which  the  United  States  or  their  officers  or 
agents  are  parties,  whether  commenced  before  or  after  the  appointment  of  a 
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receiver,  are  to  be  conducted  by  the  district  attorney  under  the  direction  of  tlxe 
solicitor  of  the  treasury,  and  no  doubt  is  entertained  that  the  directors,  from 
the  time  a  receiver  is  appointed,  cease  to  have  any  power  in  respect  to  such 
matters,  and  that  the  control  and  supervision  of  the  same  are  vested  in  the 
proper  officers  of  the  United  States. 

§  255,  GUdins  of  creditors  may  he  established  hy  suit  against  the  hank,  aZ- 
tlwugh  a  receiver  ha>s  been  appointed. 

Claims  presented  by  creditors  may  be  proved  before  the  comptroller  or  may 
be  established  by  a  suit  against  the  association  in  any  court  of  competent  juris- 
diction. Kennedy  v.  Gibson,  8  Wall.,  506.  Creditors,  say  the  court  in  that 
case,  must  seek  their  remedy  through  the  comptroller,  in  the  mode  prescribed 
in  the  act  of  congress,  and  cannot  proceed  directly  in  their  own  names  against 
the  stockholders  or  debtors  of  the  corporation.  Suits  may  be  brought  by  the 
receiver,  both  at  law  or  in  equity,  and  the  express  decision  there  is  that  he  may 
sue  in  his  own  name  or  in  the  name  of  the  association  for  his  use^  and  no  rea- 
son is  perceived  to  doubt  the  correctness  of  the  rule  adopted  in  that  case, 
though  the  act  of  congress  does  not  in  terms  give  him  authority  to  sue  in  his 
own  name.     Booth  v.  Clark,  17  How.,  322. 

IV.  Enough  has  already  been  remarked  to  show  that  the  fourth  proposition 
of  the  defendants  cannot  be  sustained,  as  the  act  of  congress  provides  that  the 
receiver,  in  making  the  basis  for  a  dividend,  shall  include  in  the  list  not  only 
claims  proved  before  him  to  his  satisfaction,  but  claims  also  adjudicated  in  a 
court  of  competent  jurisdiction. 

§  256.  Claims  put  in  judgment  do  not  constitute  a  lien  on  the  property  of 
the  hank  or  a  preference  over  the  claims  proven  hefore  its  receiver. 

Attempt  is  made  to  show  that  the  adjudicated  claims  there  referred  to  are 
only  such  as  had  been  adjudicated  before  the  receiver  was  appointed,  but  the 
court  is  of  the  opinion  that  such  a  construction  is  not  warranted  either  by  the 
language  employed,  or  the  subject  matter  to  which  it  relates,  or  the  purpose  to 
be  accomplished,  or  by  the  analogies  of  the  law  or  the  usual  rules  of  interpre- 
tation which  courts  apply  in  ascertaining  the  meaning  of  a  legislative  provision 
of  a  remedial  character.  Tested  by  any  one  or  all  of  these  criterions  the  court 
is  of  the  opinion  that  the  construction  assumed  by  the  defendants  is  quite  too 
narrow  to  carry  into  effect  the  intention  which  the  framers  of  the  provision 
had  in  view  at  the  time  it  was  adopted.  Claims  presented  by  creditors  may 
be  proved  before  the  receiver,  or  they  may  be  put  in  suit  in  any  court  of  com- 
petent jurisdiction,  as  a  means  of  establishing  their  validity  and  to  determine 
the  amount  owed  by  the  association,  but  the  judgment  when  recovered  will 
not  give  the  creditor  any  lien  on  the  property  of  the  delinquent  association, 
nor  secure  to  the  judgment  creditor  any  preference  over  other  creditors  whose 
claims  are  proven  before  the  receiver.  All  alike  must  await  the  action  of  the 
comptroller  of  the  currency,  and  be  content  with  a  just  and  legal  distribution 
of  the  proceeds  of  the  assets  collected  by  the  receiver  and  liquidated  by  the 
comptroller  according  to  the  act  of  congress  in  such  case  made  and  provided. 

Nothing  further  need  be  remarked  in  respect  to  the  other  errors  assigned,  as 
it  is  clear  that  the  conclusions  announced  dispose  of  all  the  questions  in  the 
case  which  are  examinable  under  a  writ  of  error  to  a  state  court. 

Judgm/mt  affirmed. 


SUITS.  §§  257,  258. 

CASEY  t?.  ADAMS. 
(13  Otto,  66-«8.    1880.) 

Error  to  the  Supreme  Court  of  Louisiana. 

§  257.  In  local  actions  a  fiational  hank  may  he  sued  in  a  county  or  city  other 
than  that  in  which  the  hank  is  located. 

Opinion  by  Watie,  C.  J. 

The  federal  question  in  this  case  is  whether  a  national  bank  can  be  sued  in  a 
state  court  in  a  local  action  in  any  other  county  or  city  than  that  where  the 
bank  is  located.  By  section  519S,  Revised  Statutes,  it  is  provided  that  "  suits, 
actions  and  proceedings  against  any  association  under  this  title  [The  National 
Banks]  may  be  had  in  any  circuit,  district  or  territorial  court  of  the  United 
States  held  within  the  district  in  which  such  association  may  be  established,  or 
in  any  state,  county  or  municipal  court  in  the  county  or  city  in  which  said 
association  is  located,  having  jurisdiction  in  similar  cases."  This,  we  think,  re- 
lates to  transitory  actions  only,  and  not  to  such  actions  as  are  by  law  local  in 
their  character.  Section  5136  subjects  the  banks  to  suits  at  law  or  in  equity  as 
fully  as  natural  persons,  and  we  see  nowhere  in  the  banking  act  any  evidence 
of  an  intention  on  the  part  of  congress  to  exempt  banks  from  the  ordinary 
rules  of  law  affecting  the  locality  of  actions  founded  on  local  things.  The  dis- 
tinction between  local  and  transitory  actions  is  as  old  as  actions  themselves, 
and  no  one  has  ever  supposed  that  laws  which  prescribed  generally  where  one 
should  be  sued  included  such  suits  as  were  local  in  their  character,  either  by 
statute  or  the  common  law,  unless  it  was  expressly  so  declared.  Local  actions 
are  in  the  nature  of  suits  in  rem^  and  are  to  be  prosecuted  where  the  thing  on 
which  they  are  founded  is  situated.  To  give  the  act  of  congress  the  construc- 
tion now  contended  for  would  be  in  eflfect  to  declare  that  a  national  bank  could 
not  be  sued  at  all  in  a  local  action  where  the  thing  about  which  the  suit  was 
brought  was  not  in  the  judicial  district  of  the  United  States  within  which  the 
bank  was  located.  Such  a  result  could  never  have  been  contemplated  by  con- 
gress. 

The  proceeding  in  this  case  was  clearly  local  in  its  nature.  It  related  to 
property  in  the  parish  of  La  Fourche,  which  had  been  seized  and  sold  under 
process  from  the  district  court  of  that  parish.  The  proceeds  of  the  sale  were 
in  that  court,  and  could  not  be  distributed  until  "  a  conflict  of  privileges  "  arising 
between  creditors  was  settled.  No  personal  claim  was  made  against  the  bank. 
Nothing  was  wanted  except  to  "  class  the  privilege  "  of  the  bank  on  the  prop- 
erty seized  "according  to  its  rank."  Whether,  under  the  laws  of  Louisiana, 
the  form  of  proceeding  instituted  for  that  purpose  was  appropriate,  is  not  a 
question  for  us.  The  decision  of  the  supreme  court  of  the  state  as  to  that 
matter  is  conclusive. 

Judgment  affirmed. 

WRIGHT  V.  MERCHANTS'  NATIONAL  BANK 
(Circuit  Court  for  Tennessee:  1  Flippin,  568-574    1876.) 

§  258.  Power  of  courts  of  equity  and  of  the  comptroller  of  the  currency  to  ap- 
point receivers  of  national  hanks. 
.    Opinion  by  Bbown,  J. 

The  power  and  duty  of  a  court  of  equity  to  appoint  a  receiver  upon  the  ap- 
plication of  a  judgment  creditor  is  too  well  established  to  admit  of  doubt. 
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Edwards  on  Receivers,  396 ;  Hadden  v.  Spader,  20  Johns.,  554 ;  Taylor  v.  Jones, 
2  Atk.,  600;  Edgell  v,  Haywood,  3  id.,  352;  Candler  v.  Pettit,  1  Paige,  168; 
Weed  V.  Pierce,  9  Cow.,  722 ;  Lewis  v.  Zouch,  2  Sim.,  388 ;  Bloodgood  v,  Clark, 
4  Paige,  574;  Ogilvie  v.  Knox  Insurance  Co.,  22  How.,  380;  Parkhurst  v.  Kins- 
man, 2  filatch.^  78.  There  is  no  allegation  in  the  bill  that  execution  has  been 
issued  and  retmrted  misiisfied,  but  as  no  demurrer  is  interposed  upon  that 
ground,  and  as  the  point  was  not  made  upon  the  argument,  I  shall  notice  it  no 
further.  Indeed,  it  was  practically  conceded  that  a  case  for  a  Foo^ver  was 
made  out,  unless  the  power  of  appointing  receivers  of  .national  banks  was  ex- 
clusively vested  in  the  comptroller  of  the  currency.  Title  62  of  the  Revised 
Statutes,  relating  to  the  organization  of  banks,  provides  for  the  appointment  of 
a  receiver  by  the  comptroller  of  the  currency  to  wind  up  their  affairs  only  in 
the  following  cases:  First,  for  not  keeping  good  its  surplus.  Sec.  5151.  Second, 
for  not  keeping  stock  at  minimum.  Sec.  5141.  Third,  for  not  keeping  good  its 
reserve.  Sec.  5191.  Fourth,  for  not  selecting  a  place  for  the  redemption  of  its 
notes.  Sec.  5195.  Fifth,  for  holding  its  own  stock  over  six  months.  Sec.  5201. 
Sixth,  for  non-payment  of  its  circulating  notes.  Sec.  5234.  Seventh,  for  im- 
properly certifying  a  check.  Sec.  5208.  Eighth,  for  failing  to  pay  up  capital 
stock,  and  to  allow  the  same  to  become  and  to  remain  impaired  by  losses.  Sec. 
5205. 

§  259.  The  provisions  in  the  hanhing  law  for  winding  up  lomJcs  are  not  exclu- 
sive.    Courts  of  equity  can  appoint  receivers  of  insolvent  national  hanks. 

If  a  judgment  creditor  may  not  invoke  the  aid  of  a  court  of  equity  he  is 
powerless  to  enforce  his  claim,  unless  he  can  persuade  the  comptroller  of  cur- 
rency to  interfere  in  his  behalf.  Section  5242  provides  that  a  "transferor  notes, 
bills  of  exchange,  bonds  or  other  evidences  of  debt  owing  to  any  national  bank- 
ing association,  or  of  deposits  to  its  credit,  all  assignments  of  mortgages,  sure- 
ties on  real  estate,  or  of  judgments  or  decrees  in  its  favor,  all  deposits  of  mone\', 
bullion  or  other  valuable  thing  for  its  use,  or  for  the  use  of  any  of  its  share- 
holders or  creditors,  and  all  payments  of  money  to  either,  made  after  the  com- 
mission of  an  act  of  insolvency  or  in  contemplation  thereof,  made  with  a  view 
to  prevent  the  application  of  its  assets  in  the  manner  prescribed  by  this  chapter, 
or  with  a  view  to  the  preference  of  one  creditor  to  another,  except  in  pay- 
ment of  its  circulating  notes,  shall  be  utterly  null  and  void."  No  method, 
however,  is  provided  of  winding  up  a  bank  guilty  of  any  of  the  acts  men- 
tioned in  this  section,  nor  is  the  power  given  to  the  comptroller  of  currency 
apparently  designed  to  reach  these  cases.  It  is  at  least  doubtful  whether  he 
would  have  power,  upon  the  application  made  by  this  bill,  to  interfere  and  ap- 
point a  receiver.  That  the  winding-up  provisions  of  the  act  were  not  designed 
to  be  exclusive,  it  seems  to  me,  is  fairly  to  be  inferred  from  section  5241,  which 
provides  that  "no  association  shall  be  subject  to  any  visitorial  powers  other 
than  such  as  are  authorized  by  this  title,  or  are  vested  in  the  courts  of  justice.'- 
There  is  certainly  an  implication  here  that  the  courts  may  exercise  a  visitorial 
power,  and  as  this  power  is  usually,  if  not  always,  exerted  through  the  agency 
of  a  receiver,  I  should  regard  the  language  of  this  section  as  justifying  the  ap- 
pointmdht  of  one.  But  even  if  the  power  had  been  given  to  the  comptroller  of 
the  currency  to  appoint  a  receiver  in  cases  like  the  present,  in  the  absence  of 
restrictive  language,  it  is  at  least  doubtful  whether  it  should  be  regarded  as 
forestalling  the  jurisdiction  of  the  courts. 

§  260.  Doctrine  of  the  election  of  remedies. 

The  general  rule  with  regard  to  the  election  of  remedies  is  stated  in  Sedgwick 
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on  Statutory  Law,  pages  93-401.     "  Where  a  right  originally  exists  at  common 
law,  and  a  statute  is  passed  giving  a  new  remedy  without  any  negative,  express 
or  implied,  upon  the  old  common  law,  the  party  has  his  election  either  to  sue  at 
common  law  or  to  proceed  upon  the  statute ;  the  statutory  remedy  is  merely 
cumulative."    A  clause  in  a  railroad  act  authorizing  the  directors  to  exact  a  for- 
feiture of  the  stock  and  previous  payments,  as  a  penalty  for  non-payment  of 
instalments,  does  not,  before  forfeiture  has  been  declared,  impair  the  remedy 
of  the  directors  to  enforce  payment  by  action  at  common  law.     Northern  Rail- 
road Co.  V.  Miller,  10  Barb.,  260.     These  principles  have  besn  applied  to  the 
winding-up  act  of  English  corporations,  and  have  uniformly  been  held  as  not 
exclusive  of  the  ordinary  remedies  provided  by  law.     Lindlay  on  Partnership, 
861.     In  Jones  v.  Charlemont,  16  Sim.,  271,  a  bill  was  filed  for  the  purpose  of 
winding  up  the  aflFairs  of  a  railway  company.    The  defendant  demurred  upon 
the  ground  that  plaintiffs  might  have  obtained  their  object  under  the  special 
act  of  9  and  10  Vic,  to  facilitate  the  dissolution  of  railway  companies,  and  that 
that  act  had  ousted  the  court  of  its  jurisdiction  in  cases  clearly  within  its  opera- 
tion.    The  vice-chancellor,  however,  declined  to  hear  counsel  for  the  complain- 
ant, and  overruled  the  demurrer.     The  same  question  again  came  before  the 
court  in  the  case  of  Clements  v.  Bowes,  17  Sim.,  167,  which  was  a  bill  by  a 
shareholder  in  a  company,  on  behalf  of  himself  and  others,  praying  an  account 
of  receipts  and  payments  of  defendants  on-  behalf  of  the  company.    Defendants 
were  members  of  a  finance  committee  who  were  alleged  to  have  exclusive  con- 
trol over  the  money  affairs  of  the  corporation.     They  demurred  on  the  ground 
that  the  legislature  having  provided  a  method  of  wmding  up  and  dealing  with 
the  affairs  of  a  railway  company,  the  court  ought  to  refuse  a  party  the  right  of 
coming  in  to  have  the  accounts  taken.     The  court  observes :  "  To  oust  the  juris- 
diction of  a  court  of  chancery  in  such  a  case,  the  legislature  should  have  so  de- 
clared.    It  is  plain  where  a  court  of  equity  has  jurisdiction  in  such  a  case,  an 
act  of  giving  further  relief  does  not  by  that  oust  the  title  of  the  court  of  equity, 
without  express  terms  being  used  to  put  an  end  to  the  jurisdiction  which  is  in- 
herent in  the  court."     Similar  views  wore  expressed  by  the  court  of  chancery 
in  1853,  in  the  case  of  Fripp  v.  Chard  Eailway  Co.,  21  Eng.  Law  and  Eq.,  53, 
which  was  an  application  by  a  mortgagee  for  the  appointment  of  a  receiver.    A 
provision  in  the  act  that  any  mortgagee  whose  interest  was  in  arrear  for  twenty- 
one  days  might  have  a  receiver  appointed,  upon  application  to  two  justices,  was 
held  to  oust  the  jurisdiction  of  the  court  to  appoint  a  receiver  with  the  usual 
powers.     Counsel  for  defendant  cited  to  the  court  upon  the  argument  the  case 
of  Smith  V,  Manufacturers'  Bank,  9  N.  B.  R,  122,.  in  which  Judge  Blodgett,  of 
the  northern  district  of  Illinois,  held  that  the  bankrupt  act  was  not  intended  to 
apply  to  national  banks  and  that  the  provision  made  by  congress  for  their  wind- 
ing up,  when  insolvent,  was  exclusive.     Although  the  two  cases  are  not  exactly 
analogous,  the  reasoning  of  the  court  in  that  case  undoubtedly  applies  to  the 
one  at  bar.    Having  intimated  an  opinion  upon  the  argument  before  this  case 
was  cited,  that  the  winding-up  provisions  were  not  exclusive,  I  felt  bound  on 
hearing  the  case,  in  deference  to  the  views  of  the  learned  judge,  to  withhold 
my  decision  until  1  had  made  a  more  careful  examination  of  the  law.     From 
correspondence  with  him  I  am  informed  that  he  has  modified,  to  some  extent, 
the  views  expressed  in  that  opinion,  and  that  in  the  subsequent  case  of  James 
Iron  V.  The  Manufacturers'  National  Bank  (§§  13-17,  supra),  not  reported,  he 
appointed  a  receiver  of  the  same  bank  upon  the  application  of  a  judgment 
creditor.    He  there  observes :  "  It  would  seem  that  the  comptroller  only  has 
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the  right  to  appoint  a  receiver  upon  the  existence  of  the  facts  which  clothe  him 
with  that  power,  and  that  he  rightfully  declines  to  act  in  this  case.  I  can  see 
nothing  in  the  law  itself,  nor  in  the  decisions  of  the  courts  upon  the  law,  so  far 
as  they  have  gone,  to  exclude  the  idea  that  a  corporation  created  as  this  is> 
under  an  act  of  congress  for  certain  specified  purposes,  does  not  come  within  the 
general  provision  of  the  law  regulating  the  remedies  of  creditors  the  same  as  any 
other  corporation,  except  where  there  are  specific  provisions  to  the  contrary." 

It  is  not  intended  in  this  case  to  decide  whether  the  court  would  be  author- 
ized to  appoint  a  receiver  upon  the  happening  of  the  contingencies  authorizing 
such  appointment  by  the  comptroller  of  the  currency.  I  am  clearly  of  the 
opinion,  however,  that  when  the  act  does  not  provide  for  the  introduction  of  the 
comptroller,  a  judgment  creditor  is  entitled  to  the  aid  of  a  court  of  equity.  I  see 
nothing  in  the  case  of  Gibson  v.  Kennedy,  8  Wall,  498  (§§  6-12,  supra),  which 
conflicts  with  these  views.  Nothing  was  decided  in  that  case,  except  that  it 
is  for  the  comptroller  to  determine  when  it  is  necessary  to  institute  proceedings 
against  the  stockholders  to  enforce  their  personal  liability,  and  whether  a  whole 
or  part,  and,  if  a  part,  how  much,  shall  be  collected.  It  is  true  there  are  certain 
dicta  in  the  opinion  which,  literally  construed,  would  indicate  that  creditors 
must,  in  all  cases,  seek  their  remedy  through  the  comptroller  in  the  mode  pre- 
scribed by  statute,  but  I  am  satisfied  the  court  did  not  intend  that  language  to 
ba  of  universal  application,  and  that  it  should  be  limited  to  the  facts  of  the  case 
before  it.  Nor  is  there  any  force  in  the  objection  that  a  receiver  appointed  by 
this  court  would  be  powerless  to  obtain  possession  of  the  surplus  of  bonds  on 
deposit  in  Washington  for  the  redemption  of  its  circulating  notes.  I  cannot 
assume  that  the  comptroller  of  the  currency  would  refuse  to  comply  with  the 
order  of  a  court  having  jurisdiction  of  the  case. 

On  the  whole,  I  am  of  the  opinion  that,  in  the  absence  of  action  on  the  part  of 
the  comptroller  of  the  currency,  this  court  has  the  power  to  appoint  a  receiver 
upon  the  application  of  a  judgment  creditor,  subject,  possibly,  to  his  being 
superseded  by  the  action  of  the  comptroller.    The  demurrer  must  be  overruled. 

NATIONAL  BANK  v,  COLBY. 
(21  WaUace,  600-616.    1874) 

Error  to  the  Supreme  Court  of  Alabama. 

Statement  of  Facts. —  A  draft  was  presented  to  the  bank  on  April  15, 1867, 
and  payment  refused.  On  the  following  day  the  bank  did  not  open  its  doors, 
and  possession  was  taken  by  the  military  authorities  under  instructions  from  the 
secretary  of  the  treasury.  The  president  absconded  on  the  17th,  and  on  the 
same  day  Colby  levied  an  attachment  on  property  belonging  to  the  bank.  A 
receiver  was  appointed  by  the  comptroller  on  April  30th.  An  information  was 
filed  by  the  comptroller  on  the  28th  of  May,  and  a  summons  was  issued  to 
the  directors  to  appear.  On  June  1st  a  decree,  jpro  confesso,  was  entered,  ad- 
judging a  dissolution.  When  the  attachment  suit  came  on  for  trial  the  receiver 
appeared  and  moved  to  dissolve  the  attachment  and  abate  the  suit.  Motion 
overruled. 

§  261.  An  attachment  of  the  property  of  an  insolvent  hank  cannot  he  main- 
tained against  the  claim  of  a  receiver  suhsequently  appointed. 

Opinion  by  Mr.  Justice  Field. 

Two  questions  are  presented  in  this  case  for  our  determination:  1st,  whether 
the  property  of  a  national  bank  organized  under  the  act  of  congress  of  June 
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^,  1364:  (13  Stats,  at  Large,  99),  attached  at  the  suit  of  an  individual  creditor, 
after  the  bank  has  become  insolvent,  can  be  subjected  to  sale  for  the  payment 
of  his  demand,  against  the  claim  for  the  property  by  a  receiver  of  the  bank 
subsequently  appointed;  and  2d,  whether  a  suit  against  a  national  bank  to  en- 
force the  collection  of  a  demand  is  abated  by  a  decree  dissolving  the  corpora- 
tion and  forfeiting  its  rights  and  franchises.  To  the  first  question  the  act  of 
<5ongress  furnishes  an  answer  in  the  negative;  to  the  second,  the  general  law 
respecting  corporations  gives  one  in  the  affirmative.  The  act  of  congress  pre- 
scribes the  conditions  upon  which  national  banks  shall  be  created;  the  powers 
they  shall  possess,  and  the  consequences  of  their  failure  to  meet  their  obliga- 
tions. All  persons  dealing  with  these  institutions  can  only  acquire  and  enforce 
rights  against  them  under  the  limitations  there  designated.  The  object  of  the 
act,  as  its  title  imports,  was  to  create  a  national  currency  secured  by  a  pledge 
of  the  bonds  of  the  United  States.  And  to  that  end  it  requires  security  in 
government  bonds  for  all  notes  issued ;  and  in  case  any  bank  fails  to  redeem  its 
notes  on  demand,  it  provides  for  their  payment  on  presentation  at  the  treasury 
of  the  United  States.  To  make  good  any  deficiency  which  may  exist  in  the 
proceeds  of  the  bonds  to  meet  the  amount  expended  in  paying  the  notes  of  a 
bank,  the  act  declares  that  ^Hhe  United  States  shall  have  a  first  and  paramount 
lien  upon  all  the  assets"  of  the  association.  Whatever  disposition,  therefore, 
may  be  made  of  the  property  of  an  insolvent  bank,  the  lien  of  the  United  States 
thereon  must  exist  until  the  government  is  fully  reimbursed. 

§  263.  The  act  secures  equality  among  creditors. 

As  to  the  general  creditors,  the  act  evidently  intends  to  secure  equality 
among  them  in  the  division  of  the  proceeds  of  the  property  of  the  bank.  The 
fiftieth  section  provides  for  the  appointment  of  a  receiver  of  an  insolvent  bank, 
who  shall  take  possession  of  its  assets,  collect  its  debts,  and,  upon  the  order  of 
a  court  of  record,  sell  its  real  and  personal  property  and  pay  over  the  money 
to  the  treasury  of  the  United  States,  subject  to  the  order  of  the  comptroller  of 
the  currency ;  that  the  comptroller  shall  then  advertise  for  creditors  to  present 
their  claims  against  the  association,  and  after  making  provision  for  refunding 
to  the  United  States  any  deficiency  in  redeeming  its  notes,  shall  make  a  rata- 
ble dividend  of  the  money  on  all  claims  proved  to  his  satisfaction  or  adjudicated 
in  a  court  of  competent  jurisdiction.  The  fifty -second  section,  further  to  secure 
this  equality,  declares  that  all  transfers  by  an  insolvent  bank  of  its  property 
of  every  kind,  and  all  payments  of  money  made  after  the  commission  of  an  act 
of  insolvency,  or  in  contemplation  thereof,  with  a  view  to  prevent  the  applica- 
tion of  its  assets  in  the  manner  prescribed  by  the  act,  or  "  with  the  view  to  the 
preference  of  one  creditor  over  another,  except  in  the  payment  of  its  circula- 
ting notes,  shall  be  utterly  null  and  void."  There  is  in  these  provisions  a  clear 
manifestation  of  a  design  on  the  part  of  congress:  1st,  to  secure  the  govern- 
ment for  the  payment  of  the  notes,  not  only  by  requiring  in  advance  of  their 
issue  a  deposit  of  bonds  of  the  United  States,  but  by  giving  to  the  government 
a  first  lien  for  any  deficiency  that  may  arise  on  all  the  assets  subsequently 
acquired  by  the  insolvent  bank;  and  2d,  to  secure  the  assets  of  the  bank  for 
ratable  distribution  among  its  general  creditors.  This  design  would  be  defeated 
if  q,  preference  in  the  application  of  the  assets  could  be  obtained  by  adversary  . 
proceedings.  The  priority  of  the  United  States  and  the  ratable  distribution 
among  the  general  creditors,  so  studiously  provided  for  in  the  act,  would  in 
that  case  be  lost.  As  justly  observed  by  counsel,  if  preference  was  left  to  the 
race  of  diligence,  creditors  living  remote  from  the  location  of  the  bank  would 
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always  be  distanced  in  the  contest,  and  the  equality  promised  to  them  by  the 
act  would  be  a  mere  mockery. 

§  263;  Objections  in  maUers  of  form  to  modes  of  procedure  in  the  lower  court 
cannot  he  urged  for  the  first  time  on  appeal. 

It  is  too  late  for  counsel  to  question  in  this  court  the  right  of  the  receiver  to 
appear  in  the  state  court  and  move  the  discharge  of  the  attachment  and  the 
abatement  of  the  suit,  or  to  contest  the  case  at  the  trial.  Whatever  informal- 
ity may  have  existed  in  the  proceeding,  it  was  waived  by  the  silence  of  the 
parties.  Objections  in  matters  of  form  to  modes  of  procedure  in -the  court 
below  cannot  be  urged  here  for  the  first  time. 

§  264.  Ri^ht  of  receiver  to  move  to  abate  an  attachment 

But,  independently  of  this  consideration,  we  are  of  opinion  that  it  was  a 
proper  proceeding  on  the  part  of  the  receiver  to  apply  to  the  court  below  to 
discharge  the  attachment,  on  proof  of  the  facts  presented  by  him,  and  the  pro- 
duction of  his  appointment  and  the  decree  dissolving  the  association.  Invested 
with  the  rights  of  the  bank  to  the  possession  of  the  property  by  his  appoint- 
ment, it  was  his  duty  to  take  the  necessary  steps  to  remove  the  levy.  That 
levy  was  void  as  against  his  claim  to  the  property ;  and  in  our  judgment,  it  was 
error  for  the  court  to  refuse  to  discharge  it  on  his  application. 

§  2(>5.  A  suit  against  a  national  bank  is  abated  by  a  decree  dissolving  the  cor^ 
poratixtn. 

But,  in  addition  to  this,  the  suit  had  abated  by  the  decree  of  the  district 
court  of  the  United  States  forfeiting  the  rights,  privileges  and  franchises  of  the 
corporation,  and  adjudging  its  dissolution.  The  act  of  congress  provides  for 
such  forfeiture  whenever  the  directors  themselves  violate,  or  knowingly  permit 
any  officers,  servants  or  agents  of  the  association  to  violate,  any  of  the  provis- 
ions of  the  act.  The  information  filed  against  the  bank  by  the  comptroller  of 
the  currency  disclosed  several  gross  violations  of  the  act  by  the  directors; 
and  the  justice  and  validity  of  the  decree  were  not  questioned  in  the  state  court. 
With  the  forfeiture  of  its  rights,  privileges  and  franchises  the  corporation  was 
necessarily  dissolved,  as  the  decree  adjudged.  Its  existence  as  a  legal  entity 
was  thereupon  ended;  it  was  then  a  defunct  institution,  and  judgment  could 
no  more  be  rendered  against  it  in  a  suit  previously  commenced  than  judgment" 
could  be  rendered  against  a  dead  man  d^^xn^. pendente  lite.  This  is  the  rule 
with  respect  to  all  corporations  whose  chartered  existence  has  come  to  an  end, 
either  by  lapse  of  time  or  decree  of  forfeiture,  unless,  by  statute,  pending  suits 
be  allowed  to  proceed  to  judgment  notwithstanding  such  dissolution.  The  pro- 
longation of  the  corporate  life  for  this  specific  purpose  as  much  requires  special 
legislative  enactment  as  does  the  original  creation  of  the  corporation.  No  such 
enactment  is  found  in  the  act  of  congress  authorizing  the  creation  of  national 
banks  and  prescribing  their  powers,  nor  is  there  any  provision  elsewhere  that 
we  are  aware  of  which  would  prevent  the  dissolution  of  a  corporation  from 
working  the  abatement  of  a  suit  pending  against  it  at  the  time.  "  I  cannot 
distinguish,*'  says  Story,  in  Greeley  v.  Smith,  3  Story,  658  (see,  also.  Farmers' 
&  Mechanics'  Bank  v.  Little,  8  Watts  &  Serg.,  207,  and  Mumma  "o,  Potomac 
Co.,  8  Pet.,  281),  "  between  the  case  of  a  corporation  and  the  case  of  a  private 
person  dying  pefidente  lite.  In  the  latter  case  the  suit  is  abated  at  law,  unless 
it  is  capable  of  being  revived  by  the  enactment  of  some  statute,  as  is  the  case 
as  to  suits  pending  in  the  courts  of  the  United  States,  when,  if  the  right  of  ac- 
tion survives,  the  personal  representative  of  the  deceased  party  may  appear  and 
prosecute  or  defend  the  suit.     No  such  provision  exists  as  to  corporations,  nor,. 
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indeed,  could  exist  without  reviving  the  coTY>oTHX\on  pro  hao  vice,  and,  therefore, 
any  suit  pending  against  it  at  its  death  abates  by  njere  operation  of  law." 

Some  criticism  is  made  upon  the  fact  that  the  decree  of  dissolution  was  en- 
tered on  the  1st  of  June,  when  the  summons  cited  the  directors  before  the 
court  on  a  different  day.  It  is  a  sufBcient  answer  to  this  criticism  that  no  ob- 
jection of  the  kind  was  made  to  the  decree  in  the  court  below,  nor  was  its  valid- 
ity questioned.  The  presumption  is,  in  the  absence  of  such  objection,  that 
an  answer  existed  which  would  have  been  made  had  the  objection  been  taken. 
The  decree  was  admitted  in  evidence,  and  the  decision  of  the  court  was  placed 
on  the  ground  that  the  provisions  of  the  act  of  congress  did  not  interfere  with 
proceedings  by  attachment  in  the  state  court,  nor  afiPect  the  liability  of  an  in- 
solvent corporation  to  be  thus  sued,  and  "  that  matter  of  abatement  could  not 
be  given  in  evidence  on  an  issue  upon  the  merits,  a  default  or  a  failure  to  plead ; " 
the  court  apparently  considering  the  abatement  of  the  attachment,  and  not  the 
abatement  of  the  suit,  as  the  object  sought  by  the  production  of  the  decree. 

Jud«:ment  reversed  and  the  cause  remanded,  with  directions  to  discharge  the 
attachment  levied  on  the  property  of  the  bank. 

HARVEY  V.  ALLEN. 
(Circuit  Court  for  New  York:  iG  Blatchford,  29-47.    1879.)  ;  ' 

Opinion  by  Bla^tchfokd,  J. 

Statement  of  Facts. —  The  Scandinavian  National  Bank  of  Chicago  was  a 
bank  organized  under  the  national  banking  act,  and  subject  to  its  provisions. 
It  was  located  at  Chicago,  Illinois.  On  the  10th  of  December,  18Y2,  it  failed 
to  redeem  a  circulating  note  of  the  denomination  of  $5,  issued  by  it,  when  pay- 
ment thereof  was  legally  demanded  at  its  office  in  Chicago,  during  the  usual 
hours  of  business.  On  the  same  day  a  notary  public  duly  protested  said  note 
for  non-paj^ment,  and  served  a  written  notice  of  the  protest  on  the  president 
of  the  bank,  and  it  stopped  doing  business,  and  a  United  States  bank  examiner 
took  possession  of  all  of  its  books  and  assets.  Section  46  of  the  act  of  June  3, 
1864  (13  U.  S.  Stat,  at  Large,  113),  provides  that  if  any  national  bank  shall  fail 
to  redeem  in  lawful  money  any  of  its  circulating  notes,  when  payment  thereof 
shall  be  lawfully  demanded,  during  the  usual  hours  of  business,  at  its  office, 
they  may  be  protested  by  a  notary  public.  The  notary  is  required  to  give  no- 
tice of  the  protest  to  the  president  or  cashier  of  the  bank,*  and  to  forward 
notice  of  the  protest  to  the  comptroller  of  the  currency.  Section  50  authorizes 
the  comptroller,  on  becoming  satisfied,  as  above  specified,  that  any  bank  has  s6 
refused  to  pay  its  circulating  notes  and  is  in  default,  to  forthwith  appoint  a  re- 
ceiver, who,  under  the  direction  of  the  comptroller,  shall  take  possession  of  the 
books,  records  and  assets  of  the  bank,  and  collect  its  debts.  Provision  is  made 
for  the  receiver  to  turn  the  assets  into  money  and  pay  such  money  to  the  treas- 
urer of  the  United  States,  and  for  the  comptroller  to  distribute  such  money 
pro  rata  among  the  creditors  of  the  bank.  Section  52  is  in  these  words:  ^' All 
transfers  of  the  notes,  bonds,  bills  of  exchange  and  other  evidences  of  debt 
owing  to  any  association,  or  of  deposits  to  its  credit,  all  assignments  of  mort- 
gages, sureties  on  real  estate,  or  of  judgments  or  decrees  in  its  favor,  all  de- 
posits of  money,  bullion  or  other  valuable  thing  for  its  use,  or  for  the  use  of  any 
of  its  shareholders  or  creditors,  and  all  payments  of  money  to  either,  made 
after  the  commission  of  an  act  of  insolvency,  or  in  contemplation  thereof,  with 
a  view  to  prevent  the  application  of  its  assets  in  the  manner  prescribed  by  this 
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act,  or  with  a  view  to  the  preference  of  one  creditor  to  another,  except  in  pay- 
ment of  its  circulating  notes,  shall  be  utterly  null  and  void."  On  the  18th  of 
December,  1872,  the  comptroller,  by  an  instrument  in  writing  reciting  the  nec- 
essary preliminary  facts,  appointed  the  plaintiff  in  this  suit  to  be  receiver  of 
said  bank,  with  all  the  powers,  duties  and  responsibilities  given  to  or  imposed 
upon  a  receiver  under  the  provisions  of  said  act.  At  the  time  the  Scandinavian 
Bank  failed,  the  National  Broadway  Bank,  another  national  bank,  located  ia 
the  city  of  New  York,  and  one  of  the  defendants  in  this  suit,  had  on  deposit 
moneys  belonging  to  the  Scandinavian  Bank,  subject  to  its  draft.  On  the  9th 
of  December,  1872,  the  defendants  Allen,  Stephens  and  Blennerhassett,  com- 
posing the  firm  of  Allen,  Stephens  &  Co.,  held  a  sight  draft  drawn  by  the 
Scandinavian  Bank  on  the  Broadway  Bank  for  $650.  On  that  day  they  presented 
the  same  for  payment  to  the  latter  bank,  but  it  was  not  paid,  and  thereupon  it 
was  duly  protested  and  notice  given  to  the  former  bank. 

On  the  12th  of  December  a  warrant  of  attachment  was  issued  out  of  the 
supreme  court  of  New  York,  on  the  application  of  Allen,  Stephens  &  Co.,  in 
an  action  in  said  court  by  them  against  the  Scandinavian  Bank  to  recover 
$650,  with  interest  from  December  9th,  and  on  the  ground  that  said  bank  was 
a  foreign  corporation  organized  under  said  act  of  1864,  commanding  the  sheriff 
of  the  city  and  county  of  New  York  tQ  attach  and  safely  keep  all  the  property 
of  said  bank  within  his  county,  or  so  much  thereof  as  might  be  sufficient  to 
satisfy  the  said  demand,  together  with  costs  and  expenses.  On  the  13th  of 
December  this  attachment  was  levied  by  the  defendant  Brennan,  as  such 
sheriff,  on  the  moneys  of  the  Scandinavian  Bank  in  the  possession  of  the  Broad- 
way Bank.  A  summons  was  issued  in  said  action,  dated  December  12th, 
demanding  judgment  for  $650,  with  interest  from  December  9th,  and  costs. 
A  complaint,  setting  forth  the  cause  of  action,  was  verified  December  18th. 
On  the  19th  of  December,  in  accordance  with  the  state  practice,  an  order  was 
made  by  the  state  court  that  the  summons  be  served  by  publication  in  two 
newspapers,  and  that  a  copy  of  the  summons  and  complaint  be  deposited  in 
the  postoffice,  directed  to  the  Scandinavian  Bank,  as  defendant.  On  the  same 
day  the  summons  and  complaint  were  filed  in  the  state  court.  On  the  8th  of 
February,  1873,  the  attorney  of  the  United  States  for  this  district  caused  an 
affidavit  to  be  made  by  Mr.  Tremain,  entitled  in  the  suit  in  the  state  court, 
reciting  the  proceedings  therein,  and  setting  forth  that  the  Scandinavian  Bank 
had  suspended  and  become  insolvent  December  9,  1872;  that  Mr.  Harvey  had 
been  appointed  its  receiver  by  the  comptroller,  under  said  act ;  that  he,  said 
attorney,  had  "  been  instructed  to  act  for  said  receiver  in  and  about  the  mat- 
ters and  proceedings  appertaining  to  the  claim  of "  Allen,  Stephens  &  Co. ; 
and  that,  upon  the  facts  so  stated,  and  all  the  proceedings  in  said  suit,  and 
upon  the  ground,  among  others,  that  the  state  court  had  no  jurisdiction,  and 
that  the  continuance  of  the  proceedings  in  said  action,  and  of  said  attachment, 
was  in  violation  of  said  act  of  congress,  and  that  said  attachment  was  issued 
after  the  commission  of  an  act  of  insolvency  by  the  Scandinavian  Bank,  and 
with  a  view  to  prevent  the  application  of  its  assets,  as  prescribed  in  said  act, 
and  to  prefer  Allen,  Stephens  &  Co.,  by  securing  to  them  their  claim  in  full 
from  such  assets  in  preference  to  other  creditors,  or  the  ratable  proportion  of 
said  assets  that  might  be  found  due  to  them  under  said  act,  the  said  attorney 
desired  to  move,  in  behalf  of  the  defendant,  to  vacate  said  order  of  publication 
and  warrant  of  attachment,  and  to  stay  the  proceedings  in  said  action.  On  said 
affidavits,  and  on  an  affidavit  by  said  attorney  that  one  of  the  circulating  notes 
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of  the  bank  was  protested  on  December  10th,  for  non-payment  and  non-redemp- 
tion, and  that  such  fact  was  duly  certified  to  the  comptroller  of  the  currency, 
a  motion  to  the  above  effect  was  made  before  the  state  court,  on  the  part  of  the 
defendant,  by  counsel  who  appeared  for  it  for  the  purpose  of  the  motion.  The 
court  on  the  5th  of  March,  1873,  denied  the  motion,  at  special  term,  holding 
that,  so  far  as  the  defendant  was  concerned,  the  attachment  was  properly 
granted,  and  that,  in  accordance  with  the  decision  of  the  court  of  appeals  of 
Xew  York,  in  Tracy  v.  First  National  Bank  of  Selma,  37  K  Y.,  523,  it  must 
be  held  that  the  receiver  had  no  statics  in  the  action  to  make  a  motion  to 
vacate  the  attachment,  but  must  assert  his  title  in  some  other  manner.  The 
point  of  the  decision  in  the  Tracy  case  was,  that  the  receiver,  not  being  a  party 
to  the  suit,  could  not  make  any  motion  in  it.  The  Scandinavian  Bank  then,  by 
the  said  attorney  who  appeared  for  it  for  that  purpose,  took  an  appeal  to  the 
general  term  of  the  state  court  from  the  order  denying  such  motion.  On  the 
16th  of  May,  1873,  the  general  term  affirmed  the  order  appealed  from. 

The  receiver  did  not  make  himself  a  party  to  the  suit  in  the  state  court,  but, 
in  May,  1873,  he  filed  the  bill  in  this  suit.  An  amended  bill  was  filed  in  June, 
1873.  It  sets  forth  the  substance  of  the  matters  above  stated.  It  alleges  that, 
when  the  Scandinavian  Bank  became  insolvent,  the  Broadway  Bank  had  in  its 
possession  "  certain  assets "  of  the  former  bank,  "  and,  among  the  same,  the  , 
sum  of  about  $1,500,  more  or  less,  in  currency,  or  otherwise,"  which  the  plaint- 
iff, as  receiver,  and  in  behalf  of  himself  and  said  comptroller,  was  entitled  to 
demand  and  receive  from  the  latter  bank,  and  that  the  same  has  been  de- 
manded, but  the  latter  bank  has  refused  to  deliver  the  same  to  the  plaintiff  or 
to  said  comptroller,  or  to  make  any  dispositioti  of  the  same  that  will  enable 
the  plaintiff  to  pay  the  same  into  the  treasury  of  the  United  States.  It  alleges 
that  the  claim  made  under  said  attachment  is  contrary  to  law.  It  praj^s  that 
an  injunction  may  be  issued,  restraining  the  Broadway  Bank  from  paying  over 
said  moneys  to  any  otie  but  the  plaintiff';  that  Allen,  Stephens  &  Co.  and  said 
sheriflf  be  enjoined  from  proceeding  on  said  attachment,  or  entering  any  judg- 
ment or  order  in  said  suit,  or  on  their  said  claim,  save  in  the  way  of  presenting 
the  same  to  the  plaintiff  as  receiver,  as  claims  entitled  to  no  preference  over 
those  of  general  creditors  of  the  Scandinavian  Bank;  that  the  Broadway  Bank 
pay  to  the  plaintiff,  to  be  by  him  paid  into  the  treasury  of  the  United  States,  , 
the  said  sum  of  $1,500,  "be  the  same  more  or  less,"  with  interest;  and  that  a 
receiver  of  said  moneys,  during  the  pendency  of  this  suit,  be  appointed. 

Allen,  Stephens  &  Co.  answered,  in  October,  1873,  setting  up  their  claim, 
and  said  attachment  and  the  proceedings  in  said  suit  in  the  state  court.  Their 
answer  also  set  forth,  that,  on  the  13th  of  September,  1873,  a  judgment  was 
recovered  in  said  suit,  against  the  Scandinavian  Bank,  for  $829.84;  that,  on  the 
same  day,  an  execution  was  issued  on  said  judgment  to  said  sheriff;  that  said 
sheriff  collected  on  said  execution,  and  under  said  attachment,  from  said  Broad- 
way Bank,  and  paid  to  Allen,  Stephens  &  Co.,  on  the  20th  of  September,  1873, 
$820,  in  full  satisfaction  of  said  judgment  and  of  all  claim  of  theirs  under  said 
attachment;  and  that  Allen,  Stephens  &  Co.  claim  no  interest  in  any  indebted- 
ness of  the  Broadway  Bank  to  the  Scandinavian  Bank  or  in  any  of  the  assets 
of  the  latter  bank.  The  sheriff  answered,  in  October,  1873,  setting  up  the 
proceedings  in  the  suit  in  the  state  court  and  the  attachment  and  its  levy,  and 
the  judgment  and  execution,  and  the  collection  of  the  money  and  of  fees  and 
expenses  from  the  attached  property.  The  Broadway  Bank  answered,  in  Octo- 
ber, 1873,  setting  up  the  attachment  and  the  proceedings  in  the  suit  in  the 
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state  court,  and  the  judgment  and  execution,  and  the  taking  by  the  sheriflf  from 
the  attached  moneys  in  the  hands  of  the  Broadwa}'^  Bank  of  sufficient  to  sat- 
isfy the  execution ;  that  said  bank  has  in  its  possession  $568.51  of  said  deposits 
of  the  Scandinavian  Bank,  and  no  more,  subject  to  the  order  of  the  bank,  or 
its  legal  representatives  or  assigns;  and  that  said  bank  has  not  refused  to  pay 
any  of  said  deposits  to  the  plaintiff,  except  such  as  were  so  attached  by  the 
sheriff,  amounting  to  $876.94. 

On  the  9th  of  January,  1873,  the  plaintiff  directed  the  Broadway  Bank  to 
credit  itself  in  account  with  $153.20,  for  a  collection  made  by  the  Scandinavian 
Bank.  On  the  17th  of  January,  1873,  the  plaintiff  wrote  to  the  Broadway 
Bank  as  follows:  "Your  favor  of  14th  inst.,  inclosing  acc't  current,  received. 
I  have  had  it  compared  with  the  books  of  this  bank  and  find  it  correct.  Yoa 
will  please  send  me  your  check  for  balance,  less  amount  of  the  two  attach- 
ments and  sufficient  to  cover  costs,  say  about  $100  in  each  case.  The  U.  S. 
Dist.  Atty.  in  Xew  York  has  been  instructed  from  Washington  to  defend  these 
suits,  and,  until  decided,  of  course  you  will  retain  sufficient  to  indemnify  you." 
On  the  18th  of  January,  1873,  the  comptroller  of  the  currency  wrote  to  the 
Broadway  Bank  as  follows:  "  I  am  informed  that  you  have  on  deposit,  to  the 
credit  of  the  Scandinavian  National  Bank  of  Chicago,  $2,669.35  in  gold,  and 
$2,461.14  in  currency,  and  that  suits  of  attachment  have  been  brought  against 
the  bank  —  one  for  $650  and  the  other  for  $441.95.  This  bank  having  been 
placed  in  the  hands  of  a  receiver,  you  will,  on  the  receipt  of  this  letter,  for- 
ward the  balance  due  the  Scandinavian  National  Bank,  less  the  amount  which 
has  been  attached,  to  this  office,  which  amount  will  be  deposited  with  the 
treasurer,  in  trust,  subject  to  my  order,  for  the  benefit  of  its  creditors,  as  pro- 
vided by  the  national  currency  act."  On  the  21st  of  January,  1873,  the  comp- 
troller wrote  to  the  Broadway  Bank  as  follows:  "  I  have  received  your  letter 
of  the  20th,  inclosing  your  certificate  of  deposit  for  $2,664.35  gold,  being  bal- 
ance of  coin  account  of  the  Scandinavian  National  Bank;  also  your  certificate 
of  deposit  for  $1,015.69,  being  balance  of  currency  account,  less  the  sum  of 
$l,445.45,*retained  to  abide  the  result  of  two  attachments  and  probable  costs 
thereon.  Please  inform  me  of  the  amount  of  those  attachments  and  the 
amount  retained  for  costs."  The  $1,445.45  was  the  balance  of  account  made 
up  with  interest  to  December  9,  1872,  but  not  later.  The  amount  paid  to  the 
sheriff  by  the  Broadway  Bank,  September  20,  1873,  was  $876.94.  The  second 
attachment  referred  to  in  the  correspondence  was  one  by  McKim,  Brothers  & 
Co.  The  record  does  not  show  how  it  was  disposed  of,  but  it  is  not  set  up  by 
any  of  the  defendants.  McKim,  Brothers  &  Co.  were  originally  made  parties 
defendant  to  this  suit,  but  the  suit  was  discontinued  as  to  them.  The  Broad- 
way Bank  and  the  sheriff  appeared  in  this  suit  on  the  5th  of  July,  1873,  and 
Allen,  Stephens  &  Co.  appeared  on  the  7th  of  July,  1873.  A  motion  was 
made,  on  notice  to  all  the  defendants,  for  an  injunction  to  restraip  the  Broad- 
way Bank  from  paying  over  to  any  person  but  the  plaintiff  the  moneys  men- 
tioned in  the  bill,  and  for  the  appointment  of  a  receiver  to  hold  said  moneys 
until  the  final  determination  of  this  suit,  and  for  an  injunction  to  restrain  all 
the  defendants  from  interfering  with  such  disposition  of  said  moneys  pending 
the  determination  of  this  suit,  but  such  motion  was  denied  by  this  court  by  an 
order  filed  September  18,  1873. 

The  case  has  now  been  brought  tofinal  hearing  on  pleadings  and  proofs.  It 
is  contended  for  the  Broadway  Bank  that  the  proceedings  in  the  suit  in  the 
state  court  are  binding  on  the  plaintiff,  and  are  a  bar  to  the  relief  asked  by  the 
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bill  in  this  suit;  that  the  state  court  had  jurisdiction  of  the  suit  brought  in  it^ 
and  properly  issued  the  attachment;  that  the  bringing  of  this  suit  did  not  di- 
vest the  state  court  of  the  jurisdiction  it  so  acquired;  that  that  court  had 
authority  to  proceed  in  such  action,  and  render  and  enforce  judgment  therein, 
so  long  as  no  defense  was  interposed,  and  so  long  as  the  insolvency  of  the 
Scandinavian  Bank  was  not  brought  to  the  knowledge  of  that  court  in  any 
manner  of  w^hich  it  could  take  cognizance ;  that  the  plaintiff,  on  motion  to  the 
state  court,  could  have  been  substituted  as  defendant  in  such  action,  and  could 
then  have  moved  to  vacate  the  attachment,  or  could  have  defended  the  action ; 
that,  as  the  plaintiff  did  not  intervene  in  that  action,  but  allowed  it  to  proceed 
to  judgment,  and  allowed  the  judgment  to  be  enforced  against  the  attached 
property,  he  cannot  maintain  this  suit  and  obtain  relief  which  could  have  been 
obtained  by  him  in  that  action,  especially  when  the  effect  of  such  relief  will  be 
to  nullify  the  judgment  in  that  action  and  the  proceedings  under  it;  that  the 
sherifif  was  required  by  the  state  law  to  execute  the  attachment  and  the  execu- 
tion ;  and  that  the  Broadway  Bank  could  not  resist  the  processes. 

The  argument  on  behalf  of  Allen,  Stephens  &  Co.  is  addressed  principally  to 
a  questioning  of  the  correctness  of  the  decision  of  this  court  in  Cadle  ,v.  Tracy, 
11  Blatch.,  101,  to  the  effect  that  a  state  court  has  no  jurisdiction  of  a  suit 
against  a  national  bank,  where  the  bank  is  not  located  in  such  state,  such  juris- 
diction being  forbidden  by  section  57  of  the  act  of  June  3,  1864  (13  U.  S. 
Stat,  at  Large,  116,  117).  It  is  also  contended  for  them  that,  if  the  state  court 
had  jurisdiction  to  render  the  judgment  which  it  did  render,  this  court  cannot^ 
in  this  suit,  re-examine  the  matters  settled  by  that  judgment. 

§  266.  The  receiver  of  a  national  hank  is  entitled  to  its  assets  as  against  a 
creditor  who  attaches  after  the  hank  has  hecome  insolventy  although  subsequently 
appointed. 

The  decision  of  the  supreme  court  of  the  United  States  in  National  Bank  v. 
Colby,  21  Wall.,  609  (§§  261-265,  supra\  disposes  of  the  main  question  in  this 
case.  In  the  Colby  case,  the  First  National  Bank  of  Selma  refused  payment, 
on  the  loth  of  April,  of  a  treasury  draft  of  the  United  States.  The  bank  did 
not  open  for  business  on  the  16th,  and  on  that  day  the  military  authorities  of 
the  United  States,  under  instructions  from  the  secretary  of  the  treasury,  took 
possession  of  the  property  of  the  bank.  On  the  17th  its  president  absconded. 
On  that  day  Colby  sued  out  an  attachment,  in  a  state  court  of  Alabama,  against 
the  bank,  on  a  contract  debt,  which  was  levied  on  its  property.  An  examina- 
tion into  the  affairs  of  the  bank,  on  that  day,  showed  a  deficiency  in  its  cash 
account  of  $200,000,  and  on  the  30th  of  April  a  receiver  of  the  bank  was  ap- 
pointed by  the  comptroller  of  the  currency.  On  the  22d  of  May,  Colby  filed  a 
declaration  in  the  suit.  On  the  1st  of  June,  the  bank  was  dissolved  by  a  decree 
of  the  district  court  of  the  United  States.  In  March,  1869,  the  suit  in  the  state 
court  was  tried.  The  receiver  did  not  make  himself  a  party  on  the  record  to 
that  suit,  but  he  appeared  by  counsel,  on  the  trial,  and  was  allowed,  without 
objection,  to  make  proof  of  said  facts,  and  to  produce  his  appointment  as  re- 
ceiver and  the  decree  of  dissolution.  He  thereupon  moved  the  state  court  to 
dissolve  the  attachment  and  discharge  the  levy  and  that  the  suit  abate.  The 
motion  was  overruled.  The  receiver  then,  without  objection,  offered  the  same 
evidence  to  the  jury,  and  requested  the  court  to  instruct  them  that,  if  they  be- 
lieved the  evidence,  the  suit  could  not  be  maintained,  and  they  must  find  for 
the  defendant.  The  instruction  was  refused,  and  there  was  a  verdict  for  the 
plaintiff  and  a  judgment  for  $5,632.33  and  costs.     The  case  was  then  taken  by 
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appeal  to  the  supreme  court  of  Alabama,  and  it  (46  Ala.,  435)  affirmed  the- 
judgment.  It  is  stated  in  the  opinion  of  that  court  that  "  the  record  does  not^ 
show  that  the  defendant,  said  bank,  pleaded  any  plea  in  defense  of  said  action.'* 
A  part  of  the  judgment  which  was  affirmed  authorized  the  issue  of  a  venditi- 
oni exponas  to  sell  the  property  levied  on  under  the  attachment.  The  supreme 
court  of  Alabama  held  that  the  insolvency  of  the  bank  did  not  dissoh^e  its  lia- 
bility to  be  sued  by  attachment.  The  case  was  then  taken  by  a  writ  of  error 
to  the  supreme  court  of  the  United  States,  and  is  the  case  so  reported  in  21 
Wall.,  609.  That  court  reversed  the  judgment  and  remanded  the  cause  to  tho- 
state  court,  with  directions  to  discharge  the  attachment  levied  on  the  property 
of  the  bank.  The  supreme  court  held  that  the  suit  in  the  state  court  abated 
by  the  decree  dissolving  the  bank.  But  it  further  held  that  the  property  of 
a  national  bank,  attached  at  the  suit  of  an  individual  creditor,  after  the  bank 
has  become  insolvent,  cannot  be  subjected  to  sale  for  the  payment  of  his 
demand,  against  the  claim  for  the  property,  of  the  receiver  of  the  bank,  subse- 
quently appointed.  In  the  opinion  of  the  court,  comment  is  made  on  sections 
60  and  52  of  the  act  of  June  3,  1864,  and  it  is  said  that  they  manifest  a  clear 
design,  on  the  part  of  congress,  to  secure  the  assets  of  the  insolvent  bank  for 
ratable  distribution  among  its  general  creditors,  and  that  no  preference  in  the- 
application  of  its  assets  can  be  obtained  by  adversary  proceedings,  so  as  to 
defeat  such  design.  It  is  further  said  that  all  objection  to  the  right  of  the 
receiver  to  appear  in  the  state  court  and  move  for  the  discharge  of  the  attach- 
ment and  the  abatement  of  the"  suit,  or  to  contest  the  case  at  the  trial,  was 
waived,  because  such  right  was  not  objected  to  at  the  time.  The  court  add : 
**  But,  independently  of  this  consideration,  we  are  of  opinion  that  it  was  a 
proper  proceeding  on  the  part  of  the  receiver  to  apply  to  the  court  below  to  dis- 
charge the  attachment,  on  proof  of  the  facts  presented  by  him  and  the  produc- 
tion of  his  appointment  and  the  decree  dissolving  the  injunction.  Invested 
with  the  rights  of  the  bank  to  the  possession  of  the  property,  by  his  appoint- 
ment, it  was  his  duty  to  take  the  necpssary  steps  to  remove  the  levy.  That 
levy  was  void  as  against  his  claim  lo  the  property ;  and,  in  our  judgment,  it  was. 
error  for  the  court  to  refuse  to  discharge  it  on  his  application.'' 

In  the  present  case,  the  receiver  applied  to  the  state  court  to  vacate  the  at- 
tachment, and  his  application  was  refused,  on  the  ground  that  he  had  no 
status  in  the  action  to  make  such  an  application.  He  was  told  that  he  must 
Asgert  his  title  in  some  other  manner.  Two  ways  were  open.  One  was  to  be 
made  a  party  defendant  to  the  suit,  in  place  of  the  bank.  The  other  was  to 
bring  this  suit.  He  brought  this  suit  promptly,  the  bill  being  filed  five  days 
after  the  order  of  the  general  term  was  made,  affirming  the  order  denying  the 
motion  to  vacate  the  attachment.  In  the  Colby  case,  the  receiver  was  treated 
by  the  state  court  and  by  the  supreme  court  of  the  United  States  as  if  he 
were  a  party  to  the  suit,  and  his  rights  as  against  those  of  the  attaching  cred- 
itor were  adjudicated  directly  in  the  suit  brought  by  the  attaching  creditor. 
In  the  present  case,  the  receiver,  before  anything  of  substance  had  been  done 
in  the  suit  in  the  state  court  towards  a  judgment,  except  to  issue  and  serve  the 
attachment  and  publish  the  summons,  filed  the  bill  in  this  suit,  making  all  par- 
ties interested  defendants,  setting  up  all  the  facts,  and  praying  proper  relief. 
The  bill  seeks  a  determination  of  the  conflicting  claims.  It  presents  a  case  of 
equitable  cognizance.  On  the  facts  set  forth,  the  plaintiff  was  entitled  on  final 
decree  to  the  relief  prayed,  except  in  respect  of  the  injunctions  asked  for.  It 
must  be  assumed  that  the  application  for  a  preliminary  injunction  and  for  a  re- 
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ceiver  was  refused  because  it  was  not  shown  that  the  fund  was  in  peril,  as 
respected  the  Broadway  Bank,  and  because  the  court  felt  itself  restrained  by 
positive  statute  from  enjoining  the  proceedings  of  Allen,  Stephens  &  Co.  in 
the  state  court.  The  answers  do  not  set  up  that  there  is  a  plain,  adequate 
and  complete  remedy  at  law.  The  plaintiff  was  not  a  party  to  the  suit  in 
the  state  court.  The  answers  do  not  set  up  the  pendency  of  the  suit  in  the 
state  court  in  bar  of  this  suit.  The  rights  of  the  plaintiff  must  be  adjudi- 
cated as  they  stood  when  this  suit  was  brought.  The  defendants,  when  served 
with  process  in  this  suit,  were  notified  of  the  plaintiff's  claim.  Such  process 
was  served  on  Allen,  Stephens  &  Co.  and  the  Broadway  Bank  on  the  22d  of 
May,  1873.  The  original  bill  contained,  in  substance,  the  allegations  found  in 
the  amended  bill,  except  that  it  did  not  contain  a  prayer  for  an  injunction 
against  the  Broadway  Bank,  nor  any  prayer  for  the  appointment  of  a  receiver. 
The  amended  bill  prays  "  that  the  conflicting  claim  to  said  moneys,  set  up  by 
the  several  defendants  herein,  may  be  forever  foreclosed  and  determined  by  the 
decree  herein,  and  that  complainant  may  be  adjudged  entitled  to  said  moneys, 
to  the  use  of  his  said  office."  That  prayer  in  that  form  is  liot  found  in  the 
original  bill.  The  original  bill  made  McKitn,  Brothers  &  Co.  parties,  with 
proper  averments  as  to  their  attachment,  but  the  amended  bill  drops  them  as 
parties  and  omits  such  averments. 

The  plaintiff  did  not,  in  any  manner,  submit  himself  to  the  jurisdiction  of 
the  state  court,  in  such  wise  as  to  be  bound  by  the  judgment  in  the  attachment 
suit,  nor  did  he  submit  his  rights  to  the  adjudication  of  that  court.  When  he 
applied  to  that  court  to  vacate  the  attachment  he  was  told  that  he  had  no 
standing  to  so  apply,  and  that  he  must  make  himself  a  party  to  the  suit,  and 
submit  his  rights  to  adjudication  therein,  before  he  could  be  heard  therein. 
He  then  came  into  this  forum,  before  anything  more  was  done  in  the  suit 
in  the  state  court,  and  brought  into  this  court  all  the  parties  to  the  con- 
troversy. He  took  the  proper  step  to  establish  his  trust  as  respected  the  fund 
in  the  hands  of  the  Broadway  Bank,  by  coming  into  this  court  of  equity. 
The  principle  of  the  case  of  Eyster  v.  Gaff,  1  Otto,  621,  has  no  application  to 
a  case  like  the  present.  The  attachment  levy  being  void  as  againstthe  receiver's 
claim  to  the  fund,  and  the  state  court  having  erroneously  refused,  on  his  appli- 
cation, to  vacate  the  attachment,  and  having  refused  to  adopt  views  such  as 
are  asserted  in  National  Bank  v.  Colby,  the  receiver  was  under  no  obligation  to 
become  a  party  to  the  suit  in  the  state  court,  even  though  be  might  ultimately 
have  the  adverse  judgment  of  the  highest  state  court  reversed  by  the  supreme 
court  of  the  United  States,  as  was  done  in  National  Bank  v.  Colby.  The 
moment  he  came  into  this  court  with  the  other  parties  to  the  controversy,  there 
could  no  longer  be  any  pretense  that  anything  afterwards  done  in  the  suit  in 
the  state  court  could  affect  his  rights.  From  that  time  the  defendants  went 
on  at  their  peril,  in  disposing  of  the  fund  in  the  Broadway  Bank,  and  the 
plaintiff  is  entitled  to  an  adjudication  of  his  rights  here,  as  of  the  time  he 
brought  the  defendants  into  this  court,  even  though  there  was  no  preliminary 
injunction  granted  nor  any  receiver  appointed. 

It  is  contended  for  the  Broadway  Bank  that,  if  it  be  held  that  the  plaintiff  is 
entitled  to  the  relief  he  asks  for  in  this  suit,  the  court  should  proceed  and  ad- 
just the  equities  between  that  bank  and  Allen,  Stephens  &  Co.,  and  that  such 
adjustment  should  be  an  adjustment  of  all  matters  contained  in  the  pleadings 
and  the  testimony,  without  regard  to  whether  such  matters  occurred  before  or 
after  the  commencement  of  this  suit;  that  the  proceedings  which  were  subse- 
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quent  to  the  commencement  of  this  suit  are  set  forth  in  the  tnree  answers,  and 
there  is  no  dispute  about  those  facts;  that  the  defendants  cannot  object  to  an 
adjudication  being  had  upon  facts  which  they  themselves  plead ;  that  at  the 
commencement  of  this  suit,  the  Broadway  Bank  was  a  mere  stakeholder;  that 
the  payment  to  the  sheriff  was  made  under  the  pressure  of  legal  process,  and 
cannot  be  deemed  a  voluntary  payment;  that  if,  the  court  should  decide  in 
favor  of  the  plaintiff,  it  should  decree  that  Allen,  Stephens  &  Co.  pay  to  the 
plaintiff  the  amount  which  the  Broadway  Bank  paid  to  the  sheriff,  and  that  the 
Broadway  Bank  pay  to  the  plaintiff  the  $568.51,  or,  if  a  decree  be  given  against 
the  Broadway  Bank  for  the  full' amount  in  its  hands  at  the  commencement  of 
this  suit,  there  should  also  be  a  decree  in  favor  of  said  bank  against  Allen, 
Stephens  &  Co.  for  the  $876.94:;  and  that  the  satisfaction  of  the  judgment  of 
Allen,  Stephens  &  Co.  against  the  Scandinavian  Bank  should  be  canceled, 
and  the  plaintiff,  as  receiver,  be  ordered  to  pay  the  proper  dividend  on  such 
judgment  to  Allen,  Stephens  &  Co.,  or  to  the  Broadway  Bank,  whichever  may 
appear,  according  to  the  other  provisions  of  the  decree,  to  be  entitled  to  such, 
dividend. 

On  behalf  of  Allen,  Stephens  &  Co.,  it  is  contended  that  no  decree  can  be 
made  in  this  suit  compelling  Allen,  Stephens  &  Co.  to  refund  any  part  of  the 
money  which  was  paid  to  them  under  the  judgment;  that  the  identical  money 
attached  did  not  belong  to  the  Scandinavian  Bank ;  that  the  co-defendants  of 
Allen,  Stephens  &  Co.  do  not,  in  their  answers,  make  any  claim  for  affirmative 
relief  against  Allen,  Stephens  &  Co. ;  that,  if  the  Broadway  Bank  was  merely 
a  stakeholder,  it  could  have  gone  into  a  court  of  equity,  have  filed  a  bill  of  in- 
terpleader, have  paid  the  money  into  court,  and  thus  have  relieved  itself  from 
all  liability  in  the  matter;  that  having  failed  to  do  so,  it  cannot  now,  as  against 
Allen,  Stephens  &  Co.,  and  to  their  prejudice,  claim  any  relief ;  and  that  the 
payment  to  the  sheriff  by  the  Broadway  Bank  was  a  voluntary  payment, 
made  without  protest  or  objection,  and,  at  most,  under  a  mistake  of  law  and 
not  of  fact. 

The  bill  in  this  case  sets  forth  a  case  of  equitable  cognizance  arising  out  of 
trust.  It  alleges  that  the  comptroller  of  the  currency,  on  the  insolvency  of  the 
Scandinavian  Bank,  and  the  seizure  of  its  assets,  and  the  protest  of  its  circu- 
lating note,  became  vested  in  trust  with  such  assets,  for  the  creditors  and  others 
interested  under  the  provisions  of  the  act  of  congress,  and  as  an  officer  of  the 
United  States,  and  has  continued  so  vested  and  has  exercised  charge  and  trust 
over  and  in  all  such  assets  and  property,  and  lawfully  has  been  entitled  to  the 
actual  custody  and  possession  of  the  same,  and,  through  the  plaintiff,  to  de- 
mand and  collect  the  same  under  the  provisions  of  the  act  of  congress.  It  sets 
out  that,  at  the  time  the  Scandinavian  Bank  became  insolvent,  the  Broadway 
Bank  had  in  its  possession  certain  assets  of  the  former  bank,  namely,  said 
moneys,  which  the  plaintiff,  as  receiver,  and  in  behalf,  of  himself  and  said 
comptroller,  was  entitled  to  demand,  and  receive  manual  custody  of,  from  the 
Broadway  Bank,  but  the  latter  bank  refuses  to  deliver  the  same  to  the  plaintiff 
or  to  the  comptroller,  or  to  make  any  disposition  of  the  same  that  will  enable 
the  plaintiff  to  pay  the  same  into  the  treasury  of  the  United  States,  which  his 
duty  in  the  premises,  and  a  proper  performance  of  the  trusts  aforesaid,  requires 
to  be  done.  It  then  sets  forth  that  Allen,  Stephens  &  Co.  claim  a  part  of  said 
funds  under  their  attachment.  It  prays  that  the  moneys,  assets  of  the  Scandi- 
navian Bank,  in  the  hands  of  the  Broadway  Bank,  be  paid  to  the  plaintiff,  in 
aid  of  and  to  enforce  the  discharge  of  said  trust,  in  behalf  of  himself  and  the 
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• 
said  comptroller.  The  attachment  issued  was  an  attachment  against  the  prop- 
erty of  the  Scandinavian  Bank.  It  is  set  up  as  such  in  the  answer  of  Allen, 
Stephens  &  Co.  Although,  as  between  the  Broadway  Bank  and  the  Scandi- 
navian Bank,  the  former  was  a  debtor  to  the  latter  for  the  moneys  on  deposit, 
yet,  before  the  attachment  of  Allen,  Stephens  &  Co.  was  levied,  a  trust  had, 
under  the  act  of  congress,  become  impressed  upon  the  moneys  on  deposit  in  the 
Broadway  Bank,  and  such  trust  remained  impressed  upon  them  at  all  times 
afterwards,  and  followed  such  of  them  as  were  paid  by  that  bank  to  Allen, 
Stephens  &  Co.  Allen,  Stephens  &  Co.  did  not  take  them  as  bona  fide  pur- 
chasers without  notice,  but  took  them  with  full  knowledge  of  all  the  facts  and 
of  this  suit. 

§  267.  The  forms  of  proceeding  in  a  court  of  equity  are  fi,exible^  to  suit  the 
different  postures  of  cases. 

The  forms  of  proceeding  in  a  court  of  equity  are  flexible,  td  suit  the  different 
postures  of  cases.     It  may  model  the  remedy  so  as  to  suit  it  to  controlling 
equities  and  the  real  and  substantial  rights  of  all  the  parties.     It  can  adapt  its 
decree  to  all  the  varieties  of  circumstances  which  may  arise,  and  adjust  it  to 
all  the  peculiar  rights  of  all  the  parties  in  interest.     1  Story's  Eq.  Juris.,  §  28. 
In  adapting  its  decree  to  the  special  circumstances  of  a  case,  a  court  of  equity 
will  adjust  all  cross  equities,  when  all  the  parties  in  interest  are  before  the  court, 
so  as  to  prevent  multiplicity  of  suits.     Id.,  437.     Allen,  Stephens  &  Co.  hav- 
ing taken  the  $876.94  from  the  Broadway  Bank,  pending  this  suit,  wrongfully, 
as  against  such  bank  and  the  plaintiff,  without  any  title  to  it,  and  under  a  levy 
which  was  void  as  against  the  plaintiff's  claim  to  the  money,  must  be  compelled 
to  restore  the  money  to  the  condition  in  which  it  was  when  this  suit  was 
brought,  so  that  the  Broadway  Bank  may  respond  for  it  to  the  plaintiff.      It 
does  not  lie  with  Allen,  Stephens  &  Co.  to  claim  any  advantage  from  their  un- 
lawful exaction  from  the  Broadway  Bank,  or  to  complain  that  said  bank  paid 
the  money  to  them  and  did  not  file  a  bill  of  interpleader  and  bring  such  money 
thereon  into  court.     All  parties  had  been  brought  into  this  court  by  this  suit, 
and  their  rights  placed  sub  judice^  and  Allen,  Stephens  &  Co.  cannot  be  heard 
to  say  that  the  Broadway  Bank  should  have  brought  another  suit.     It  is,  there- 
fore, proper  that  there  should  be  a  decree  that  Allen,  Stephens  &  Co.  respond 
to  the  plaintiff  directly,  in  the  first  instance,  for  the  money  they  received,  and 
that  the  Broadway  Bank  should  not  be  called  upon  to  pay  such  money  until 
there  has  been  a  failure  to  collect  it  on  execution  from  Allen,  Stephens  &  Co. 
The  Broadway  Bank  might  have  brought  the  whole  money  into  this  court,  in 
this  suit,  before  paying  any  part  of  it  to  Allen,  Stephens  &  Co.,  and,  therefore, 
as  respects  the  plaintiff,  who  did  not  assent  to  the  disposition  made  of  the 
money  paid  to  Allen,  Stephens  &  Co;,  the  Broadway  Bank  should  respond  to 
him  for  the  money  it  paid  to  Allen,  Stephens  &  Co.,  if  such  money  cannot  be 
collected  on  execution  from  Allen,  Stephens  &  Co. 
§  268.  Ruling  as  to  costs. 

The  Broadway  Bank  claims  that  it  should  not  be  charged  with  costs,  on  the 
ground  that  what  money  it  did  not  pay  over  it  retained  with  the  assent  of  the 
plaintiff  or  of  the  comptroller,  and  that  the  plaintiff  made  no  demand  for 
the  money  which  the  McKim  attachment  covered.  Whatever  assent  was  given 
before  this  suit  was  brought  to  the  retaining  by  the  Broadway  Bank  of  enough 
money  to  cover  the  two  attachments,  the  bringing  of  this  suit  was  a  with- 
drawal of  such  assent,  and  was  a  sufficient  demand  for  all  the  money.  As 
against  the  plaintiff,  the  Broadway  Bank  might  have  brought  the  money  into 
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this  court,  in  this  suit,  or,  knowing,  as  it  did,  of  the  plaintiffs  claim  and  of  the 
conflicting  claim  of  Allen,  Stephens  &  Co.,  it  might  have  brought  a  proper 
proceeding  of  interpleader,  in  a  proper  court,  before  this  suit  was  brought.     It 
made  no  effort  to  obtain  relief  from  the  state  court  in  the  suit  brought  by 
Allen,  Stephens  &  Co.     It  is  shown,  by  the  order  filed  September  18,  1873,  to 
have  opposed  the  granting  of  an  injunction  against  itself  by  this  court  from 
paying  over  the  moneys  to  anyone  but  the  plaintiff,  and  to  have  opposed  the 
appointment  of  a  receiver  of  those  moneys.     It  asserts,  in  its  answer,  the  in- 
validity of  the  plaintiffs  claim,  as  against  that  of  Allen,  Stephens  &  Co.,  to 
such  moneys.     Under  these  circumstances  it  ought  to  pay  costs  to  the  plaintiff. 
The  Broadway  Bank  claims  that,  if  it  is  not  awarded  costs  against  the  plaintiff, 
it  should  have  costs  against  Allen,  Stephens  &  Co.     The  court  cannot  award 
the  costs  of  the  Broadway  Bank  against  Allen,  Stephens  &  Co.,  as  that  would 
be,  in  effect,  a  decree  between  co-defendants.     2  Daniell's  Ch.  Pr.  (4th  Am.  ed.), 
1406, 1407.     If  the  Broadway  Bank  had  put  itself  in  a  position  to  be  relieved 
from  paying  costs  to  the  plaintiff,  then,  as  Allen,  Stephens  &  Co.  have,  by  their 
conduct,  occasioned  this  suit,  the  court  might  deem  it  proper  to  order  the^ 
plaintiff  to  pay  costs  to  the  Broadway  Bank,  and  then  allow  him  to  receive 
such  costs  again  from  Allen,  Stephens  &  Co.     Id.     But  the  considerations  be- 
fore adverted  to  on  the  question  of  costs,  as  between  the  plaintiff  and  the 
Broadway  Bank,  indicate  that  the  costs  of  the  Broadway  Bank  ought  not  to 
be  paid  by  Allen,  Stephens  &  Co.     Allen,  Stephens  &  Co.  claim  that  they 
should  have  costs  from  the  plaintiff  on  the  ground  that  the  plaintiff  in  his  bill 
asks  no  relief  against  them  except  an  injunction  and  a  receiver  pendente  lite. 
This  is  a  mistake.     The  bill  asks  for  a  perpetual  injunction  against  Allen,  Ste- 
phens &  Co.,  both  as  originally  filed  and  as  amended,  from  further  proceeding 
on  their  attachment  and  from  obtaining  any  judgment  or  order  in  their  suit^ 
This  court  is  inhibited  from  granting  such  relief.    Act  of  March  2, 1793, 1  U.  S. 
Stat,  at  Large,  334,  §  5,  now  §  720  of  the  Revised  Statutes.     But  the  bill  sets 
out  the  illegality  of  the  claim  of  Allen,  Stephens  &  Co.,  and  the  wrong  and 
injury  to  the  plaintiff  by  what  Allen,  Stephens  &  Co.  had  done,  and  prays  for 
a  decree  determining  the  conflicting  claims  to  the  moneys,  and  for  an  adjudica* 
tion  that  the  plaintiff  is  entitled  to  said  moneys,  to  the  use  of  his  oflBce,  and  for 
such  other  or  further  relief  as  may  be  proper,  and  for  costs  against  all  the  de- 
fendants.    Clearly,  Allen,  Stephens  &  Co.  ought  not  to  have  costs  from  the 
plaintiff,  but  ought  to  pay  costs  to  him. 

The  sheriff  was  a  proper  party  to  the  suit  as  a  claimant  to  the  money.  He 
ought  not  to  have  costs  against  the  successful  plaintiff.  Nor  ought  he  ulti- 
mately to  pay  the  costs  of  the  plaintiff,  yet  the  plaintiff  ought  to  have  the, 
costs  of  making  the  sheriff  a  party.  But  as  the  sheriff  was  merely  a  ministe- 
rial officer,  and  as  the  wrongful  conduct  of  Allen,  Stephens  &  Co.  made  it  nec- 
essary to  bring  in  the  sheriff  as  a  party,  the  proper  course  is  for  the  plaintiff 
to  recover  against  Allen,  Stephens  &  Co.  his  costs  of  making  the  sheriff  a 
party,  and  also  the  costs  of  the  sheriff's  defense,  the  latter  costs  to  be  paid 
over  to  the  sheriff  by  the  plaintiff  when  collected.  Such  is  the  practice  laid 
down  by  Daniell,  as  above  cited. 

A  decree  will  be  entered  establishing  the  plaintiff's  rights,  as  set  forth  in  the 
bill,  as  against  the  claim  of  Allen,  Stephens  &  Co.  and  their  suit  and  attach- 
ment and  judgment,  to  the  $1,445.45,  with  interest  from  May  22,  1873,  the 
time  Vvhen  process  on  the  original  bill  was  served  on  the  Broadway  Bank.  The 
correspondence  between  that  bank  and  the  comptroller,  and  that  bank  and 
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the  receiver,  relieves  it  from  interest  prior  to  the  bringing  of  this  suit.  T.he 
decree  will  provide  that  the  Broadway  Bank  is  liable  to  the  plaintiff  for  such 
sum  and  such  interest;  that,  towards  paying  it,  Allen,  Stephens  &  Co.  are  liable 
to  the  plaintiff  for  $876.9i,  with  interest  from  September  20, 1873;  that  execu- 
tion issue  against  Allen,  Stephens  &  Co.  for  that  amount,  and  against  the 
Broadway  Bank  for  the  residue;  and  that  execution  against  the  Broadway 
Bank  for  any  amount  except  such  residue  be  stayed  until  such  execution  against 
Allen,  Stephens  &  Co.  is  returned  unsatisfied,  or  until  it  otherwise  appears  that 
the  plaintiff  is  unable  to  collect  from  Allen,  Stephens  &  Co.  the  amount  for 
which  they  are  so  decreed  to  be  liable.  In  regard  to  costs,  the  decree  will  pro- 
vide as  above  directed.  The  parties  will  be  heard  on  the  question  as  to  a  pro- 
vision for  a  dividend  on  the  claim  of  Alien,  Stephens  &  Co. 

§  269.  District  attorneys.— The  provision  that  suits  arising  under  the  national  banking  act 
4shaU  be  conducted  Dy  the  United  States  district  attorneys  is  directory  merely.  Kennedy  v, 
Gibson.  8  WalL,  498.    See  the  case,  $^§  6-13.    See  §  245. 

§  Ji70.  Parties. —  The  proper  defendant,  in  an  action  brought  for  the  recovery  of  interest 
upon  claims  allowed  against  a  bank  in  the  hands  of  a  receiver,  is  the  bank  itself,  and  not  the 
comptroller  or  the  receiver.  Chemical  National  Bank  i\  Bailey,  12  Blatch.,  480.  See  the  case, 
|^§  148-150. 

§  27 1.  Bankruptcy. —  National  banks  are  not  liable  to  be  proceeded  against  in  bankruptcy. 
The  provisions  of  the  general  currency  act  relating  to  the  winding  up  of  national  banks  by  a 
receiver  appointed  by  the  comptroller  is  exclusive  of  the  provisions  of  the  bankrupt  law.  In 
re  Manufacturers*  National  Bank,  5  Biss.,  500. 

§  272.  Negligence. — The  bank  is  liable  for  the  gross  negligence  of  its  officers  even  i-n  regard 
ix>  a  gratuitous  bailment.    National  Bank  v.  Graham,  10  Otlo,  699.    See  the  case,  gi?  290-293. 

§  273.  Eqnity. —  A  national  bank  in  voluntary  liquidation  is  not  thereby  dissolved,  but  may 
«ue  and  be  sued.  The  filing  of  a  creditor's  bill  to  enforce  the  individual  liability  of  the  stock- 
holders of  a  national  bank  does  not  preclude  a  remedy  in  equity  against  tlie  bank  itself. 
National  Bank  v.  Ins.  Co.,  14  Otto,  54  (g§  172-180);  Wright  v.  Merchants'  National  Bank,  1 
FUp.,  568.    See  the  case,  gg  258-260. 

§  274.  Coupons,  suits  on. — A  national  bank  may  sue  upon  interest  coupons  payable  to 
bearer,  which  are  attached  to  bonds  given  by  a  town  in  aid  of  a  railway  company.  First 
National  Bank  v.  Town  of  Bennington,  16  Blatch.,  56;  Town  of  Lyons  v,  Lyons  National 
Bank,  19  Blatch.,  289. 

§  275.  Where  a  national  bank  sues  on  interest  coupons  of  town  bonds  issued  in  aid  of  a  rail- 
way company,  which  are  payable  to  bearer,  and  are  regular  promissory  notes,  it  will  be  pre- 
sumed that  the  bank  acquired  such  coupons  properly ;  but  whether  it  did  or  not,  the  objection 
is  one  which  can  only  be  taken  by  the  government.  Town  of  Lyons  v.  Lyons  National  Bank, 
19  Blatch.,  289. 

g  276.  Snits  in  state  conrts.—  Suits  by  national  banks  can  be  brought  in  the  state  in  which 
they  are  established.    Commercial  National  Bank  v.  Simmons,  1  Flip.,  450. 

§  277.  The  provision  that  certain  actions  may  be  brought  against  national  banks  in  the 
•courts  of  the  state  or  of  the  United  States  in  the  jurisdiction  in  which  they  are  located  does 
not,  as  to  other  actions,  divest  other  courts  of  jurisdiction.  New  Orleans  National  Bank  v, 
Adams,  3  Woods,  24. 

§278.  When  stockholder  may  sne  bank.— The  stockholder  of  a  national  bank  has  a  right 
to  sue  such  bank  for  misappropriating  his  funds.  Wilson  v.  First  National  Bank  of  Chey- 
enne,* 1  Wyom.  T'y,  110. 

§  279.  SnitH  in  federal  conrts. — Suits  by  or  against  national  banks  may  be  brought  in  the 
courts  of  the  United  States.    Kennedy  v.  Gibson,  8  Wall.,  498.    See  the  case,  §§  6-12. 

§280.  Under  the  act  a  national  bank  located  in  one  state  may  sue  a  citizen  of  another 
state  in  a  circuit  court  of  the  latter  state ;  and  an  averment  that  the  bank  is  located  In  a  cer- 
tain state  is  sufficient  to  show  jurisdiction.  Manufacturers'  Nat.  Bank.  v.  Baack,*  2  Abb., 
232.  And  its  citizenship  for  purposes  of  suit  is  determined  by  the  place  in  which  it  is 
"  located  "  or  ** established."    Ibid,;  S.  C,  8  Blatch.,  137. 

§  281.  The  courts  of  the  United  States,  outside  of  the  District  of  Columbia,  have  no  juris- 
diction of  the  treasurer  of  the  United  States  or  of  the  comptroller  of  the  currency  for  their 
official  acts.     Van  Antwerp  v.  Hulburd,*  7  Blatch.,  426. 

§  282.  The  effect  of  the  clause  in  the  national  banking  act  which  permits  national  banks  to 
«ae  and  be  sued,  complain  and  defend  in  any  court  of  law  and  equity  as  fully  as  a  natural  per- 
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Bon,  does  not  give  to  national  banks  the  right  to  sue  or  the  capacity  to  be  sued  in  every  court 
within  the  United  States,  whether  state  or  federal,  or  give  to  every  such  court  jurisdiction 
over  every  suit  which  may  be  brought  in  it  wherein  they  are  plaintiffs  or  defendants.  Its 
only  proper  effect  is  to  provide  that  the  corporation,  when  it  has  come  or  has  been  brought 
into  a  court  which  has  jurisdiction  of  the  suit,  shall  stand  in  court,  in  regard  to  the  subject 
matter  of  the  suit,  in  all  respects  in  the  same  position  as  regards  its  own  rights,  or  the  rights 
of  others  against  it,  in  which  a  natural  person  who  is  a  suitor  can  stand.  The  question  as  to 
the  proper  court  in  which  a  suit  is  to  be  brought  in  respect  to  jurisdiction  is  left  to  be  deter- 
mined by  other  provisions  of  law.  Manufacturers'  National  Bank  v.  Baack,*  8  Blatch.,  138; 
S.  C,  3  Abb.,  282. 

§  283.  The  right  of  a  national  bank  to  sue  in  the  federal  courts  does  not  depend  on  the 
judiciary  act,  but  is  derived  from  the  national  banking  law,  and  consequently  the  limitatioii 
of  the  eleventh  section  as  to  suits  brought  by  the  assignee  of  commercial  paper  does  not 
apply  to  them.     Commercial  National  Bank  v.  Simmons,  1  Flip.,  452. 

§  284.  National  banks  may  sue  in  the  federal  courts  of  the  district  in  which  they  are 
located  though  the  defendant  resides  in  the  same  district.  Union  National  Bank  v.  City  of 
Chicago,  8  Biss.,  88. 

§  285.  Circuit  courts  of  the  United  States  have  jurisdiction  of  suits  by  or  against  national 
banks  without  regard  to  the  citizenship  of  the  parties.  County  of  Wilson  v.  National  Bank, 
18  Otto,  776;  Bank  of  Omaha  v,  Douglas  Co.,  3  Dill,  299. 

§  286.  Bank  mast  besned  in  its  own  district  —  A  national  bank  cannot  be  sued  outside  the 
district  in  which  it  is  established  or  located,  and  service  on  the  cashier  outside  such  district, 
in  a  suit  against  the  bank  in  the  district  in  which  such  service  is  made,  confers  no  jurisdiction. 
Main  v.  Second  National  Bank  of  Chicago,  6  Biss.,  26.  . 

§  287.  A  suit  cannot  be  maintained  in  a  court  in  New  Tork  against  a  national  bank  in 
Georgia;  and  the  fact  that  the  receiver  of  the  Qeorgia  bank  appears  and  answers  in  the  action 
can  give  the  New  York  state  court  no  jurisdiction.  Cadle  v,  Tracy,  11  Blatch.,  106.  See,  also^ 
Courts,  sub-title  Jurisdiction, 

IX.  Miscellaneous. 

Summary  —  Oratuitom  bailment ^  %  288.—  Preference,  %  289. 

g  288.  In  cases  of  gratuitous  bailment  the  bank  is  liable  for  the  gross  negligence  of  its 
officers  in  respect  to  the  thing  intrusted  to  it.  And  this  to  the  same  extent  as  if  the  deposit 
had  been  authorized  by  its  charter.  A  national  bank  as  part  of  its  legitimate  business  may 
receive  special  deposits.  Such  special  deposits  may  include  government  bonds.  National 
Bank  v.  Graham,  §g  290-293. 

§  289.  The  preference  of  one  creditor  to  another,  mentioned  in  section  5243  of  the  act,  is  a 
preference  given  to  an  existing  creditor  to  secure  a  pre-existing  debt.  A  present  loan  to  the 
bank  for  which  security  is  given  by  it  is  not  within  the  prohibition  of  the  act.  Casey  v.  La 
Society,  g§  294-301. 

[Notes.—  See  §§  802-331.] 

NATIONAL  BANK  v.  GRAHAM. 
(10  Otto,  699-704.     1879.) 

Error  to  the  Supreme  Court  of  Pennsylvania. 

Opinion  by  Mr.  Justice  Swayne. 

Statement  of  Facts. —  The  capital  stock  of  the  First  National  Bank  of 
Carlisle,  Pennsylvania,  was  §500,000,  divided  into  five  hundred  shares  of  $1,000 
each.  From  l^ovember  9,  1869,  Samuel  Hepburn,  the  president,  owned  four 
hundred  and  sixty  shares.  His  son,  C.  H.  Hepburn,  was  the  cashier,  and  he 
and  Hopewell  Hepburn,  another  son  and  a  director,  owned  ten  shares  each. 
From  October  19,  1871,  H.  M.  Hepburn,  also  a  son  and  director,  owned  ten 
shares.  John  G.  Orr,  the  teller  and  a  director,  owned  the  remaining  ten  shares. 
With  one  exception,  these  persons  \vere  directors  from  the  year  1870.  In  186T 
Fannie  L.  Gralmra,  the  defendant  in  error,  had  $4,000  of  7.30  bonds  of  the 
United  States  deposited  in  the  bank  for  safe-keeping.     They  were  called  m  by 
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the  government,  and  at  her  request  the  cashier  had  them  converted  into  the 
same  amount  of  5.20  bonds.  These  also  were  left  in  the  bank  for  safe-keeping. 
The  cashier  gave  her  a  receipt  dated  October  22,  1868,  setting  forth  this  fact 
and  that  the  bonds  were  to  be  returned  on  the  return  of  the  receipt.  The 
cashier  cut  oflf  the  coupons  and  collected  them  and  placed  the  proceeds  to  her 
credit  on  the  books  of  the  bank,  and  paid  her  the  amount  as  it  was  demanded. 
She  kept  an  account  with  the  bank.  Before  and  after  the  times  mentioned, 
the  officers  of  the  bank  were  accustomed  to  receive  such  deposits  from  others 
in  the  same  way  and  for  the  same  purpose.  They  were  entered  in  a  book  kept 
by  the  bank.  The  fact  of  there  being  such  deposits  was  frequently  spoken  of 
by  the  directors  at  meetings  of  the  board.  Some  of  the  directors  and  quite  a 
number  of  other  persons  had  such  deposits  in  the  bank.  No  compensation  was 
expected  or  received  by  the  institution.  It  was  a  bailee  without  reward.  The 
bank  alleged  that  on  the  5th  of  August,  1871,  the  bonds  of  the  defendant  in 
error  were  stolen  from  its  vault.  She  did  not  learn  the  fact  until  some  two  or 
three  weeks  afterwards.  She  heard  that  some  other  securities  belonging  to 
her  and  so  deposited  had  been  stolen,  and  upon  inquiry  at  the  bank  was  told 
that  those  securities  had  been  found  upon  a  neighboring  highway  and  had 
been  returned,  but  that  her  government  bonds  had  been  stolen  also  and  had 
not  been  recovered.  She  was  requested  to  say  nothing  about  their  loss,  and 
was  assured  that  the  interest  should  be  regularly  paid  to  her,  and  that  the  value 
of  the  bonds  should  also  be  made  good,  so  that  she  should  not  be  a  loser.  The 
interest  was  accordingly  paid  up  to  the  1st  of  July,  1873,  inclusive.  This  suit 
was  brought  to  recover  the  value  of  the  bonds. 

The  defendant  in  the  court  below  asked  the  court  to  instruct  the  jury  that 
the  bank,  being  a  corporation  chartered  under  the  national  banking  laws,  "  was 
not  authorized  to  receive  bonds  and  valuables  for  safe-keeping;"  that  "  the  act 
of  the  cashier  in  taking  the  bonds  of  the  plaintiflf  was  not  within  the  scope  of 
his  powers  and  duties  as  cashier,  and,  therefore,  did  not  bind  the  bank ;  and 
that  the  plaintiff  could  not  recover."  This  instruction  the  court  refused  to  give, 
and  the  defendant  excepted.  The  jury  was  instructed  that,  '*  to  justify  a  re- 
covery against  the  defendant  in  this  case,  they  must  be  satisfied  from  the 
evidence  that  the  plaintiffs  bonds  were  received  for  safe-keeping  with  the 
knowledge  and  acquiescence  of  the  officers  and  directora  of  the  bank,  and  that, 
if  the  bonds  were  lost  by  the  gross  negligence  of  the  bank* or  its  officers,  the 
bank  was  liable."  The  defendant  again  excepted.  A  verdict  was  rendered  for 
the  plaintiff.  The  jury  thus  found  and  affirmed  the  facts  of  knowledge  and 
gross  negligence  by  the  bank.  These  points  are,  therefore,  conclusively  estab- 
lished, and  are  not  open  to  inquiry. 

§  290.  A  national  bank  is  liable  for  gross  negligence  of  its  officers  in  cases  in^ 
which  the  bank  is  a  gratuitous  bailee. 

Conceding  for  the  moment  that  the  contract  was  illegal  and  void  for  the 
reason  alleged  in  behalf  of  the  bank,  the  consequence  insisted  upon  would  by 
no  means  follow.  There  was  np  moral  turpitude  on  either  side, —  certainly 
none  on  the  part  of  the  depositor.  She  was  entitled  at  any  time  to  reclaim  the 
securities.  The  bank  was  bound  in  good  faith  and  in  law  to  return  them,  or  to 
keep  them,  without  gross  negligence  until  they  were  called  for.  If,  when  ap- 
plied  for,  they  were  refused,  it  cannot  be  doubted  that  they,  or  their  value, 
according  to  the  form  of  action  adopted,  might  have  been  recovered.  White 
V,  Franklin  Bank,  22  Pick.  (Mass.),  181.  If  the  bank  had  destroyed  them  or 
had  thrown  them  into  the  street,  whereby  they  were  lost  to  the  plaintiff,  the 
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liability  of  the  bank  would  have  been  the  same.  To  have  kept  them  with  gross 
negligence,  whereby  the  same  consequence  to  the  plaintiflF  was  incurred,  in- 
volved necessarily  the  same  result  to  the  depositary.  The  only  way  of  escape 
from  liability  open  to  the  latter  would  have  been  to  return  the  property  to  the 
owner,  or  to  get  rid  of  its  possession  otherwise  in  some  lawful  way.  Gross 
negligence  on  the  part  of  a  gratuitous  bailee,  though  not  a  fraud,  is  in  legal 
efifect  the  same  thing.  Foster  v,  Essex  Bank,  17  Mass.,  479.  It  is  a  tort,  and 
an  action  on  the  case  is  the  appropriate  remedy  for  such  a  wrong.  In  many 
cases  where  there  is  a  valid  contract  it  may  be  regarded  only  as  induce- 
ment and  as  raising  a  duty,  for  the  breach  of  which  an  action  may  be  brought 
^x  contractu  or  ex  delicto^  at  the  option  of  the  injured  party.  1  Chitty,  PL, 
151. 

§  291.   Ultra  vires.     The  principle  stated  and  cases  cited. 

Corporations  are  liable  for  every  w^rong  they  commit,  and  in  such  cases  the 
doctrine  of  uUra  vires  has  no  application. 

They  are  also  liable  for  the  acts  of  their  servants  w^hile  such  servants  are  en- 
gaged in  the  business  of  their  pirincipal,  in  the  same  manner  and  to  the  same 
extent  that  individuals  are  liable  under  like  circumstances.  Merchants^  Bank 
V.  State  Bank,  10  Wall.,  604.  An  action  may  be  maintained  against  a  corpora- 
tion for  its  malicious  or  negligent  torts,  however  foreign  they  may  be  to  the 
object  of  its  creation  or  beyond  its  granted  powers.  It  may  be  sued  for  as- 
sault and  battery,  for  fraud  and  deceit,  for  false  imprisonment,  for  malicious 
prosecution,  for  nuisance,  and  for  libel.  In  certain  cases  it  may  be  indicted  for 
misfeasance  or  nonfeasance  touching  duties  imposed  upon  it  in  which  the  public 
are  interested.  Its  offenses  may  be  such  as  will  forfeit  its  existence.  Philadel- 
phia, Wilmington  &  Baltimore  R  Co.  v.  Quigley,  21  How.,  209;  2  Wait,  Ac- 
tions and  Defenses,  pp.  337-339;  Angell  &  Ames,  Corporations,  sees.  186,  385; 
Cooley,  Torts,  pp.  119,  120. 

§  292.  Bank  liable  for  deposits  not  authorized  hy  its  charter. 

Recurring  to  the  case  in  hand,  it  is  now  well  settled  that  if  a  bank  be  accus- 
tomed to  take  such  deposits  as  the  one  here  in  question,  and  this  is  known  and 
acquiesced  in  by  the  directors,  and  the  property  deposited  is  lost  by  the  gross 
carelessness  of  the  bailee,  a  liability  ensues  in  like  manner  as  if  the  deposit  had 
been  authorized  by  the  terms  of  the  charter.  Foster  v.  Essex  Bank,  supra; 
Lancaster  County  National  Bank,  v.  Smith,  62  Pa.  St.,  47;  Scott  v.  National 
Bank  of  Chester  Valley,  72  id.,  471 ;  First  National  Bank  of  Carlisle  v.  Graham, 
79  Pa.,  106;  Turner  v.  First  National  Bank  of  Keokuk,  26  la.,  562;  Smith  v. 
First  National  Bank  in  Westfield,  99  Mass.,  605 ;  Chattahooche  National  Bank 
(V.  Schley,  58  Ga.,  369.  The  only  authorities  in  direct  conflict  with  these  ad- 
judications, to  which  our  attention  has  been  called,  are  Willey  v.  First  National 
Bank  of  Brattleboro',  47  Vt.,  546,  and  Whitney  v.  First  National  Bank  of  Brat- 
tleboro',  50  id.,  389.  The  case  first  cited  (Foster  v.  Essex  Bank)  was  argued 
exhaustively  by  the  most  eminent  counsel  of  the  time,  and  decided  by  a  court 
of  great  judicial  learning  and  ability.  Their  opmion  is  marked  by  careful 
elaboration.  The  special  deposit  there  was  a  cask  containing  gold  coin.  While 
it  was  maintained  that  the  bank  would  have  been  liable  for  its  loss  by  gross 
negligence,  it  was  held  that  such  negligence  in  that  case  had  not  been  shown. 
Here  gross  negligence  is  conclusively  established.  The  depositor  kept  an  ac- 
count in  the  bank.  The  cashier  cut  off  and  collected  the  coupons,  and  placed 
the  proceeds  to  her  credit.  The  bonds,  therefore,  entered  into  the  legitimate 
and  proper  business  of  the  institution.     But  it  is  unnecessary  to  pursue  this 
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view  of  the  subject  further,  because  we  think  there  is  another  ground  free  from 
doubt  upon  which  our  judgment  may  be  rested. 

§  293.  Special  depoaita  recognized  ly  the  hanking  act.  Such  deposits  inchide 
hands. 

The  forty-sixth  section  of  the  banking  act  of  1864,  re-enacted  in  the  Kevised 
Statutes  of  the  United  States,  section  52^8,  declares  that,  after  the  failure  of  a 
national  bank  to  pay  its  circulating  notes,  etc.,  "  it  shall  not  be  lawful  for  the 
association  suffering  the  same  to  pay  out  any  of  its  notes,  discount  any  notes 
or  bills,  or  otherwise  prosecute  the  business  of  banking,  except  to  receive  and 
safely  keep  moneys  belonging  to  it,  and  to  deliver  special  deposits."  This  im- 
plies clearly  that  a  national  bank,  as  a  part  of  its  legitimate  business,  may  re- 
ceive such  "  special  deposits;"  and  this  implication  is  as  effectual  as  an  express 
declaration  of  the  same  thing  would  have  been.  United  States  v.  Babbit,  1 
Black,  55.  The  phrase  ^'  special  deposits,"  thus  used,  embraces  deposits  such  as 
that  here  in  question.  Patterson  v.  Syracuse  National  Bank,  court  of  appeals  of 
Xew  York  (recently  decided  and  not  yet  reported).  In  that  case  it  was  said, 
"  a  reference  to  the  history  of  banking  discloses  that  the  chief,  and  in  some 
cases  the  only,  deposits  received  by  the  early  banks  were  special  deposits  of 
money,  bullion,  plate,  etc.,  for  safe-keeping,  and  to  be  specifically  returned  to 
the  depositor;  and  such  was  the  character  of  the  business  done  by  the  Bank  of 
Venice  (the  earliest  bank)  and  the  old  Bank  of  Amsterdam,  and  the  same  busi- 
ness was  done  by  the  Goldsmiths  of  London  and  the  Bank  of  England,  and  we 
know  of  none  of  the  earlier  banks  where  it  was  not  done.V  It  would  undoubt- 
edly be  competent  for  a  national  bank  to  receive  a  special  deposit  of  such 
securities  as  those  here  in  question,  either  on  a  contract  of  hiring  or  without 
reward,  and  it  would  be  liable  for  a  greater  or  less  degree  of  negligence  ac- 
cordingly. We  do  not  mean  that  it  could  convert  itself  into  a  pawnbroker's 
shop.  That  subject  involves  topics  alien  to  the  case  before  us,  and  which  in 
this  opinion  it  b  unnecessary  to  consider.  Judgment  affirmed. 

CASEY  t?.  LA  SOCIETfi  DE  CREDIT  MOBILIER. 
(Circuit  Court  for  Louisiana:  2  Woods,  77-87.    1874.) 

Stattcment  of  Facts. —  On  the  12th  July,  1873,  the  Society  de  Credit  Mobilier 
'  of  Paris  entered  into  a  contract  with  the  National  Banking  Association  of  New 
Orleans,  by  which  the  former  agreed  to  accept  for  the  latter  bills  to  the  amount 
of  one  million  of  francs,  and  the  latter  agreed  to  deposit  as  security  therefor, 
in  the  hands  of  the  firm  of  C.  Cavaroc  &  Son,  the  senior  member  of  which  was 
the  president  of  the  banking  association,  securities  adequate  to  indemnify  the 
acceptor  of  the  bills,  and  the  firm  was  constituted  the  agent  of  the  society.  In 
pursuance  of  this  agreement  bills  were  drawn,  accepted  and  discounted,  and  a 
number  of  notes  due  to  the  banking  association,  to  the  amount  of  $220,021.43, 
were  placed  in  the  hands  of  the  firm  to  hold  as  security  for  the  acceptors.  It 
had  been  agreed  that  as  the  notes  matured  others  might  be  substituted  for 
them,  and  C.  Cavaroc,  Sr.,  as  president  of  the  bank,  out  of  abundant  caution, 
added  $100,000  in  notes  to  the  deposit.  When  the  banking  association  sus- 
pended payment  C.  Cavaroc  &  Son  claimed  to  hold  all  the  securities  in  their 
hands  as  indemnity  for  the  society  This  bill  is  filed  by  the  receiver  of  the 
banking  association,  appointed  by  the  comptroller  of  the  currency,  to  subject 
the  securities  so  held  by  C.  Cavaroc  <fe  Son  to  the  payment  of  the  general  debts 
of  the  banking  association. 
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Opinion  by  Woods,  J. 

The  claim  of  the  complainant  is  that  the  alleged  transfer  of  the  notes  and  assets 
of  the  banking  association  to  0.  Cavaroo  &  Son,  to  secure  the  society  for  its 
acceptance  of  the  bills  of  the  association,  was  a  transfer  thereof  in  contempla- 
tion of  insolvency,  with  a  view  to  prevent  the  application  of  the  assets  in  the 
manner  prescribed  by  the  national  currency  act,  and  with  a  view  to  the  pref- 
erence of  one  creditor  to  another;  that  such  transfer  is  therefore  null  and  void, 
and  that  said  notes  are  still  the  property  of  the  association,  and  applicable  to 
the  p4y ment  of  its  debts.  It  has  been  held  by  this  court  that  to  make  "  trans- 
fers, assignments,  deposits  and  payments"  void  under  the  fifty-second  section 
of  the  currency  act,  it  is  only  necessary  that  the  insolvency  should  be  in  the 
contemplation  of  the  bank  making  the  transfer,  and  not  that  it  should  be 
known  to  or  contemplated  by  the  party  to  whom  they  are  made.  Case  v. 
Citizens'  Bank,  2  Woods,  23 ;  Peckham  v.  Burroughs,  3  Story,  544. 

The  evidence  in  the  case  satisfies  my  mind  that  the  banking  association,  at 
the  time  it  made  the  arrangement  already  recited  with  the  society,  to  wit,  on 
the  12th  of.  July,  1873,  was  in  an  exceedingly  embarrassed  condition,  if  not  act- 
ually insolvent.  Although  C.  Cavaroc,  Sr.,  its  president,  testifies  that  he  did 
not  at  that  time  think  that  the  bank  was  insolvent,  he  had  abundant  reason  to 
know  soon  after  that  date  that  it  was  embarrassed  and  in  a  critical  situation. 
This  is  evidenced  by  his  application  for  assistance  to  other  banks  of  the  city  of 
New  Orleans.  In  my  judgment  the  evidence  shows  so  much  clearly,  but  it 
does  not  show  more.  But  conceding  that  C.  Cavaroc,  Sr.,  the  president  of  the 
bank,  at  the  time  he  transferred  the  notes  to  C.  Cavaroo  &  Son,  for  the  security 
of  the  society,  knew  that  the  association  was  insolvent,  will  that  fact  render 
the  transfer  made  under  the  circumstances  recited  void?  That  alone  is  not  suffi- 
cient. One  of  two  alternatives  must  exist:  (1)  It  must  be  with  a  view  to  pre- 
vent the  application  of  the  assets  in  the  manner  prescribed  by  the  currency  act, 
or  (2)  with  a  view  to  the  preference  of  one  creditor  to  another. 

§  294.  The  preference  of  one  a^editor  to  another  hy  a  national  bank  is  a  pref- 
erence to  secure  a  pre-existing  deht 

Is  it  the  meaning  of  the  section  of  the  currency  act  on  which  the  bill  is 
based  that,  after  a  national  bank  is  in  contemplation  of  insolvency,  no  person 
could  do  business  with  it  except  at  the  risk  of  having  any  means  he  may  put 
under  the  control  of  the  bank,  no  matter  under  what  solemn  contract  for  secu- 
rity, confiscated  for  the  use  of  the  general  creditors  of  the  bank?  If  this  is  the 
construction  to  be  given  to  the  fifty-second  section  of  the  currency  act,  then 
the  moment  a  bank  becomes  embarrassed  it  must  give  up  and  suspend  pay- 
ment, for  all  who  come  to  its  assistance  must  do  so  without  security.  In  my 
judgment,  the  preference  of  one  creditor  to  another,  mentioned  in  the  fifty- 
second  section,  is  a  preference  given  to  an  existing  creditor  for  a  pre-existing 
debt.  If  a  customer  or  friend  of  a  bank,  knowing  it  to  be  embarrassed  and  in 
need  of  assistance,  proffers  it,  for  instance,  a  loan  of  $50,000  in  cash,  on  receiv- 
ing  security  for  the  amount  by  a  transfer  of  a  part  of  its  portfolio,  that  cannot 
be  fairly  construed  as  giving  him  a  preference  over  other  creditors.  Other 
creditors  are  not  injured  by  such  a  transaction ;  for  the  securities  that  such  a 
creditor  takes  out  ho  leaves  an  equivalent  in  cash.  He  becomes  a  creditor 
solely  on  condition  of  receiving  security. 

§  296.  A  national  hank  may  give  security  for  present  or  future  advances. 

The  policy  of  the  law  is  plain,  namely,  to  prevent  preference  among  cred- 
itors holding  pre-existing  debts.     It  clearly  was  not  the  purpose  of  the  act  to 
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forbid  the  bank  from  giving  security  to  its  friends  for  means  to  be  advanced  on 
the  spot  or  in  the  future.  The  general  creditors  are  not  injured  by  such  an 
arrangement;' they  may  be  greatly  benefited  by  it.  Take  the  case  in.  hand. ' 
Suppose  the  association  were  actually  insolvent  on  the  12th  of  July.  The  soci- 
ety in  effect  puts  one  million  of  francs  into  the  possession  of  the  bank  and 
takes  security  for  it.  Is  the  general  creditor  any  woi'se  off?  The  bank  had 
nothing  when  the  securities  were  transferred.  It  gets  dollar  for  dollar  for 
what  it  transfers.  Can  that  be  called  giving  a  preference  to  one  creditor  over 
another?  As  claimed  by  counsel  for  defense,  it  is  in  effect  an  exchange  of 
values  rather  than  the  giving  of  a  preference  to  a  creditor.  It  seems  to  me  to 
bo  established,  beyond  all  controversy,  by  the  evidence  in  this  case,  that  the 
pledge  of  the  notes  of  the  association  complained  of  was  not  made  in  contem- 
plation of  insolvency,  but  it  was  a  struggle  on  the  part  of  the  ofBcers  of  the 
bank  to  avoid  insolvency;  it  was  not  made  to  give  preference  of  one  creditor 
over  another,  but  it  was  a  plan  adopted  by  the  bank  to  secure  means  to  carry 
on  its  business  with  a  view  to  be  able  to  pay  all  its  creditors.  The  construction 
claimed  by  complainant  for  the  fifty-second  section  of  the  currency  act  would 
make  the  banks  a  trap  in  which  the  means  of  their  friends,  furnished  on  the 
pledge  of  securities,  would  be  drawn  in  and  applied  to  the  payment  of  the  gen- 
eral creditors. 

In  ray  judgment,  the  construction  placed  on  the  thirty-fifth  section  of  the 
bankrupt  act  is  applicable  also  to  the  fifty-second  section  of  the  currency  act. 
That  section  of  the  bankrupt  act  declares  that  any  sale  or  other  disposition  of 
property  made  by  a  person  insolvent,  or  in  contemplation  of  insolvency,  within 
six  months  before  the  filing  of  a  petition  in  bankruptcy,  by  or  against  him,  by 
any  person  who  has  reasonable  cause  to  believe  him  insolvent,  such  sale  being 
made  with  a  view  to  prevent  the  property  coming  to  his  assignee  in  bank- 
ruptcy, etc.,  shall  be  void.     Under  this  section  it  has  been  held  that  a  sale 
made  in  good  faith,  for  the  honest  purpose  of  discharging  a  debt,  and  in  the 
confident  expectation  that  by  so  doing  the  person  could  continue  business,  will 
be  upheld.    Tiffany  v.  Lucas,  15  Wall.,  410.    So  in  Cook  v.  Tullis,  18  Wall.,' 
332,  it  was  held  that  an  exchange  of  values  may  be  made  at  any  time,  though 
one  of  the  parties  to  the  transaction  may  be  insolvent;  that  there  is  nothing  in 
the  bankrupt  act  that  prevents  an  insolvent  from  dealing  with  his  property, 
selling  or  exchanging  it  for  other  property,  at  any  time  before  proceedings  in 
bankruptcy  are  taken  by  or  against  him,  provided  such  dealings  be  conducted 
without  any  purpose  to  delay  or  defraud  his  creditors  or  give  a  preference  to 
anyone,  and  does  not  impair  the  value  of  his  estate.    And  in  Tiffany  v.  Boat- 
man's Institution,  18  Wall,  376,  it  was  held  that  a  man  really  insolvent,  but 
not  having  yet  openly  failed,  and  hoping  to  overcome  his  difficulties  and  to 
carry  on  his  business,  violates  no  provision  of  the  bankrupt  act  by  pledging  his 
property  for  money  lent,  this  money  being  lent  at  the  time  when  the  pledge  was 
made.    See,  also,  Clark  v,  Iselin,  21  Wall.,  360.    On  the  strength  of  these  author- 
ities, construing  a  provision  of  the  bankrupt  act  similar  to  the  fifty-second  sec- 
tion of  the  currency  act,  and  upon  my  own  independent  judgment  of  what  is  the 
purpose  and  intent  of  said  section,  I  am  of  opinion  that  the  original  transfer  made 
by  the  banking  association  to  the  society  of  the  assets  mentioned  was  not  void. 
§  296.   Whether  indorsement  aa  well  as  delivery  is  necessary  to  a  pledge  of  ne- 
goiiahU  paper  in  Zouisiana,  qucere. 

But  the  complainant  insists  that  the  transfer  was  void,  because  not  made  in 
compliance  with  the  code  of  Louisiana.  .  It  is  claimed  that  the  code  requires 
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that  when  a  negotiable  instrument  is  pledged  by  a  debtor  it  must  not  only  be 
delivered  to  the  creditor  to  whom  it  is  transferred,  but  must  be  indorsed  (Civil 
Code,  art.  3123),  and  as  it  was  conceded  there  was  no  indorsement  of  the  notes  in 
question,  the  attempted  transfer  was  ineffectual  to  carry  title.  There  has  been 
some  confusion  in  the  legislation  of  Louisiana  upon  this  subject,  so  that  it  is  not 
by  any  means  clear  whether  an  indorsement  as  well  as  delivery  of  a  negotiable 
instrument  is  necessary  in  order  to  complete  an  act  of  pledge.  The  act  approved 
March  15,  1855,  entitled  "An  act  relative  to  pledges"  (see  Fuqua's  Civil  Code, 
421,  note),  appears  to  have  been  a  re-enactment  of  the  act  of  1852  (see  acts  of 
1852,  p.  15).  The  first  section  of  this  act  declares  that  when  a  debtor  wishes  to 
pawn  promissory  notes,  bills  of  exchange,  etc.,  he  shall  deliver  to  the  creditors 
the  notes,  bills  of  exchange,  etc.,  so  pawned ;  and  such  pawn  so  made,  without 
further  formalities,  shall  be  valid  as  well  against  third  persons  as  against  the 
pledgers  thereof,  if  made  in  good  faith.  There  can,  it  seems  to  me,  be  no  doubt 
that  the  purpose  of  this  section  was  to  make  the  delivery  of  a  promissory  note 
without  indorsement  sufficient  as  an  act  of  pledge.  But  in  a  subsequent  revis- 
ion of  the  statute  law  of  the  state  the  provision  requiring  indorsement  was  al- 
lowed to  remain;  so  that  we  have  in  the  Bame  statute  book  an  article  declaring 
that  indorsement  as  well  as  delivery  is  necessary  to  the  pledge  of  a  promissory 
note,^and  another  article  in  effect  declaring  that  indorsement  is  not  necessary. 
In  my  judgment  it  is  not  necessary  to  determine  in  this  cause  whether  indorse- 
ment is  or  is  not  essential. 

§  297.  The  receiver  holds  only  the  estate  and  title  of  the  hank  in  its  assets. 

The  receiver  holds  only  the  estate  and  title  of  the  bank  in  its  assets.  His 
title  is  the  same  as  that  of  an  assignee  in  bankruptcy.  It  will  not  be  pretended 
that  the  bank  could  recover  back  the  assets' which  it  had  pledged  and  delivered 
to  the  agents  of  the  society  because  they  were  not  indorsed,  and  at  the  same 
time  hold  on  to  the  proceeds  of  the  drafts  for  the  acceptance  of  which  the 
assets  were  pledged,  unless  there  was  fraud ;  and  there  was  no  fraud  in  this 
case.  An  assignment  in  bankruptcy,  like  any  other  assignment,  by  operation 
of  law,  passes  the  rights  of  the  bankrupt  precisely  in  the  same  plight  and  con- 
dition as  he  possessed  them,  subject  to  all  equities.  Mitford  v.  Mitford,  9  Ves. 
Jr.,  100;  Gibson  u  Warden,  14  Wall^  248;  Campbell  v.  Slidell,  5  La.  Ann., 
374;  Mitchell  v.  Winslow,  2  Story,  630;  Ed  parte  Dalby,  Lowell's  Dea  (1 
Low.),  431. 

§  298.  The  receiver  cannot  avoid  a  pledge  which  the  hank  could  not  avoid. 
"  There  seems  to  be  no  reason  why  the  position  of  receiver  of  an  insolvent 
bank  under  the  currency  act  is  any  better  than  that  of  an  assignee  in  bank- 
ruptcy. If  the  receiver  holds  the  same  title  to  the  assets  of  the  bank  that  the 
bank  itself  held,  he  cannot  avoid  a  pledge  which  the  bank  could  not  avoid.  He 
is  not  a  third  person  in  the  sense  of  the  Civil  Code.  In  the  case  of  Matthews 
V.  Rutherford,  7  La.  Ann.,  225,  it  was  held  that  a  notarial  act  of  pledge  or  a 
written  act  registered  in  a  notary's  office  is  a  formality  which  is  necessary  to 
protect  the  payee  against  third  parties,  but  its  omission  is  unimportant  as 
between  pledger  and  pledgee.  I  am  of  opinion,  therefore,  that  the  failure  to 
indorse  the  notes  pledged  by  the  bank  is  a  defect  of  formalities  in  making  the 
pledge  of  which  neither  the  bank  nor  the  receiver  can  take  advantage. 

§  2  99.    Whether  the  same  person  may  act  both  as  president  and  agent  of  a  hank. 

It  is  further  claimed  by  the  complainant  that  C.  Cavaroc,  Sr.,  the  president 
of  the  association,  could  not  at  the  same  time  act  as  president  and  agent  of 
the  association  and  as  the  agent  of  the  society.    It  is  true  that  the  same  person 
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cannot  sell  as  the  agent  of  one  and  at  the  same  buy  as  the  agent  of  another, 
and  a  contract  made  by  one  who  acts  as  the  agent  of  both  parties  may  be 
avoided  by  either  principal.  See  Story  on  Agency,  sec.  211  and  note.  Such 
a  contract,  made  by  a  person  acting  as  agent  for  two  principals,  involves  an 
absurdity.  But  in  this  case  the  contract  was  made  between  the  "  society"  and 
the  "association,"  the  latfer  acting  through  its  president.  But  it  seems  to 
me  clear  that  there  was  no  legal  obstacle,  the  contract  having  been  made  and 
being  in  force,  to  the  turning  over  by  the  association,  acting  through  Cavaroc,  its 
president,  of  the  assets  in  pledge  to  be  held  by  the  commercial  firm  of  C. 
Cavaroc  &  Son.  In  fact,  C.  Cavaroc  &  Son  were  mere  depositaries  or  stake- 
holders, and  all  stakeholders  are  agents  for  both  parties. 

§  300.  A  national  hank  maki7ig  a  contract  not  authorized  hy  its  charter  can- 
not repudiate  the  contract  and  retain  its  fruits. 

It  is  further  claimed  by  complainant  that  Cavaroc,  the  president  of  the  bank- 
ing association,  could  only  act  by  authority  of  the  charter  or  by  vote  of  the 
directors  in  making  the  pledge  of  the  assets  of  the  association,  and  that  no 
such  authority  is  found  in  the  charter  or  minutes  of  the  board  of  directors. 
The  minutes  of  the  board  of  directors  are  evidence,  however,  that  they  knew 
what  arrangement  had  been  made  between  their  bank  and  the  "  society,"  and 
they  approved  it  by  voting  a  compliment  to  C.  Cavaroc,  Jr.,  by  whose  agency 
the  arrangement  bad  been  made.  The  books  of  the  bank  showed  that  it  had 
received  a  million  of  francs  as  the  result  of  this  arrangement.  It  is  impossible 
that  the  directors  should  have  been  ignorant  of  these  facts  —  they  never  repu- 
diated the  contract  nor  returned  to  the  society  the  fruits  of  *it.  This  is  a  rati- 
fication. The  acts  of  a  corporation,  evidenced  by  a  vote  written  or  unwritten, 
are  as  completely  binding  upon  it,,  and  as  full  authority  to  its  agents,  as  the 
most  solemn  acts  done  under  the  corporate  seal,  and  promises  and  engagments 
may  as  well  be  implied  from  its  acts  and  the  acts  of  its  agents  as  if  it  were  an 
individual.  Abb.  Dig.  on  Corp.,  579,  and  cases  there  cited.  A  corporation 
which  has  received  the  benefit  of  a  loan  cannot  avoid  liability  on  a  mortgage 
to  secure  its  payment  by  denying  the  authority  of  those  who  contracted  the 
loan  on  its  behalf.  Bissell  v.  Kailroad  Co.,  22  K  T.,  258;  Bank  v,  Dandridgo, 
12  Wheat.,  70,  71. 

It  is  claimed,  lastly,  by  the  complainant,  that  the  contract  between  the  bank- 
ing association  and  the  society  was  not  legitimate  banking  business  and  could 
not  be  lawfully  carried  out.  We  are  not  cited  to  any  clause  in  the  national 
currency  act  forbidding  such  a  contract,  and  can  see  no  reason  why  the  associ- 
tion  might  not  lawfully  make  it.  But  conceding  that  the  currency  act,  which 
is  the  charter  of  the  association,  did  not  authorize  such  a  contract,  it  does  not 
follow  that  the  association  can  repudiate  the  contract  and  keep  its  fruits. 
Corporations  have  no  right  to  violate  their  charters,  but  they  have  capacity  to 
do  so  and  to  be  bound  by  their  acts  when  a  repudiation  of  such  acts  would  re- 
sult in  manifest  wrong  to  innocent  parties.  Bissell  v.. Railroad  Co.,  22  N.  T., 
268.  When  it  is  a  simple  question  of  capacity  to  contract,  arising  either  on  a 
question  of  regularity  of  organization  or  of  powers  conferred  by  the  charter, 
a  party  who  has  had  the  benefit  of  the  contract  cannot  be  permitted  in  an  action 
founded  upon  it  to  question  its  validity.  Navigation  Co.  v.  Weed,  17  Barb., 
878.  See,  also.  Dispatch  Line  v.  Bellamy  Man.  Co.,  12  N,  H.,  205 ;  Moss  v.  Rossie 
L.  M.  Co.,  5  Hill,  137.  I  am  of  opinion ;  therefore,  that  even  admitting  that 
the  business  carried  on  under  the  contract  between  the  association  and  the 
society  was  irregular  and  not  within  the  limits  of  legitimate  banking,  that  hav- 
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ing  made  the  contract  and  enjoyed  its  fruits  neither  the  association  nor  its  re- 
ceiver can  demand  to  keep  the  money  of  the  sooiet6,  which  was  received  by 
virtae  of  the  contract,  and  require  the  society  to  deliver  up  the  assets  that  were 
transferred  to  it  in  consideration  of  the  contract. 

§  301.  The  substitution  of  one  set  of  securities  for  another  from  time  to  tims 
does  not  avoid  the  pledge,  (a) 

Complainant  further  insists  that  the  notes  pledged  by  the  association  were 
changed,  from  time  to  time,  as  they  fell  due,  and  others  substituted  in  their 
stead,  and  that  this  renders  void  the  pledge,  at  least  so  far  as  such  substituted 
notes  are  concerned. 

The  evidence  leaves  no  doubt  on  my  mind  that  such  substitution  was  made. 
In  fact,  it  is  admitted  by  defendant.  But  has  the  substitution  the  effect  claimed 
by  complainant? 

The  case  of  Clark  v.  Iselin,  21  Wall.,  360,  is  a  pointed  authority  to  sustain  tho 
negative  of  this  proposition,  and  settles  this  objection  to  the  title  of  defendant 
conclusively  against  complainant. 

I  have  gone  over  the  grounds  relied  upon  by  complainant  to  avoid  the  pledge 
and  transfer  of  the  assets  of  the  New  Orleans  Banking  Association  to  the  Soci- 
ety de  Credit  Mobilier.  I  am  unable  to  find  that  any  of  the  grounds  are  ten- 
able. In  my  judgment  the  pledge  of  these  assets  was  a  good  one  to  secure  the 
society  against  loss  by  the  failure  of  the  association  to  comply  with  its  contract, 
and  the  receiver  is  not  entitled  to  the  pledged  notes,  or  their  proceeds,  until  the 
society  has  been  made  whole. 

The  bill  must  therefore  be  dismissed,  and  the  injunction  heretofore  allowed 
dissolved. 

§  302.  Guaranty. —  A  guaranty  by  the  bank  written  upon  commercial  paper  rediscounted 
by  the  bank  ia  binding  upon  it.  People*s  Bank  v.  National  Bank,  11  Otto,  181.  See  the  case, 
§g  151,  152. 

§  303.  State  bank. —  No  authority  is  necessary  from  the  state  to  enable  a  state  bank  to 
change  its  organization  to  that  of  a  national  bank.  The  option  to  make  such  change  is  given 
by  the  banking  act.  Congress  is  as  competent  to  authorize  such  transmutation  as  to  create 
such  institutions  originally.     Casey  v.  Galli,  4  Otto,  676.    See  the  case,  §§  75-Sl. 

g  304.  Directors  may  borrow  from  the  bank.— The  president,  and  it  seems  the  cashier  or 
other  officer  and  the  directors  of  a  national  bank,  may  borrow  money  from  the  bank  as  any 
other  person  may,  and  execute  a  valid  note  for  the  same  that  will  bind  them  as  well  as  the 
bank  receiving  it ;  and  such  note  is  not  void,  nor,  in  the  absence  of  fraud,  can  such  note  be 
repudiated  or  avoided  by  reason  of  that  relation.     Blair  v.  First  National  Bank  of  Mansfield, 

2  Flip.,  116. 

§  305.  Estoppel. —  A  national  bank  may  give  security  for  a  present  debt  or  for  future  ad- 
vances. It  cannot  repudiate  a  contract  as  ultra  vires  and  retain  the  fruits  of  that  contract. 
Casey  v.  La  Societe,  2  Woods,  77.     See  the  case,  §§  294-301. 

§300.  The  acceptance  without  objection  of  monthly  statements  from  its  correspondent 
banks  binds  the  bank,  and  it  is  estopped  to  say  that  the  items  of  such  statements  are  not 
proper  charges  against  it.     Burton  v.  Burley,  0  Biss.,  258.     See  the  case,  §  153. 

g  .H07.  A  bank,  which  retains  the  proceeds  of  paper  which  the  vice-president  has  guaran- 
tied in  its  name,  is  estopped  to  deny  his  authority  to  make  such  guaranty.  People's  Bank  v. 
National  Bank,  11  Otto,  181.    See  the  case,  S§  151,  152. 

§  308.  Cashier.—  Third  parties  have  a  right  to  presume  that  a  cashier  has  all  the  powers 
usually  exercised  by  such  officer.    Case  v.  Bank,  10  Otto,  440.    See  the  case,  §§  80-89. 

§  309.  Transfer  of  stock. —  The  refusal  of  the  cashier,  upon  proper  demand,  to  transfer 
stock  upon  the  books  of  the  bank,  is  the  refusal  of  the  bank.    Ibid. 

§310.  Under  the  national  banking  act  no  authority  is  conferred  upon  the  cashier  of  a 
national  bank  to  certify  checks  as  good.    Merchants*  National  Bank  v.  State  National  Bank» 

3  Cliff.,  206. 

(a)  This  case  was  reversed  by  the  supreme  court  on  the  above  point.  See  Caaey  v.  Cavaroo,  6  Otto,  467.  Bee, 
albo,  Baiuowt,  SS  «*-47.  ^^ 
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§  31 1.  The  power  to  certify  the  checks  of  third  ^peaons  in  behalf  of  the  corporation  is  not 
inherent  in  the  office  of  cashier  of  a  national  bank,  nor  is  the  exercise  of  such  a  power  within 
the  scope  of  his  usual  and  ordinary  duties.    IbicL 

§  31 22.  Insolvency.— The  word  ''insolvency"  as  applied  to  national  banks  has  the  same 
meaning  as  it  has  in  the  bankrupt  act  as  apphed  to  traders;  that  is,  a  present  inability  to  pay 
in  the  ordinary  course  of  business.    Case  v.  Citizens*  Bank,*  2  Woods,  23. 

$813.  To  nia,}ie  transfers  void  it  is  only  necessary  that  the  insolvency  should  be  in  the  con- 
.templation  of  the  bank  making  the  transfer.    Ibid. 

§  314.  The  act  of  insolvency  referred  to  in  the  banking  law  means  an  act  which  would  be 
an  act  of  insolvency  upon  the  part  of  an  individual  banker.  Irons  v.  Manufacturers*  Nat. 
Bank,  6  Bias.,  301.    See  the  case,  g§  13-17. 

§  31 5.  Lien  of  United  States. — The  United  States  has  a  prior  lien  over  other  creditors  in 
the  distribution  of  the  assets  of  an  insolvent  national  bank.  United  States  v.  Cook  Co.  Na- 
tional Bank,  9  Biss.,  55.  (Upon  appeal  to  the  supreme  court  of  the  United  States  this  case 
was  reversed  and  the  contrary  doctrine  established.    See  17  Otto,  445.) 

§  316.  Definitions. — The  words  ''contracts,  debts  and  liabilities,"  in  section  5151,  and  the 
words  "to  pay  the  debts,"  in  section  5234,  bear  the  same  meaning.  Stanton  v.  Wilkeson,  8 
Ben.,  357.    See  the  case,  §§  34-39. 

§317.  "  Discount**  is  the  difference  between  the  price  and  the  amount  of  the  debt,  the  evi- 
dence of  which  is  transferred.    National  Bank  v.  Johnson,  14  Otto,  271.  See  the  case,  §§  217-219. 

§  3 1 8.  Bailee  for  hire. —  A  bank  made  application  to  another  bank  to  loan  some  money  for 
it,  taking  collateral  security  therefor,  and  requesting  it  to  make  a  proper  charge  •  for  its 
service.  The  latter  bank  made  the  loan  as  requested,  but  determined,  inasmuch  as  the  former 
bank  was  a  large  depositor,  not  to  make  any  charge,  but  this  determination  was  not  com- 
municated to  the  former  bank.  The  collaterals  received  were  deposited  in  the  burglar-proof 
safe  of  the  latter  bank,  from  which  tliey  were  stolen  by  burglars.  Held,  that  the  bank,  ii> 
making  its  loan,  was  not  a  gratuitous  bailee ;  that  as  the  first  bank  coupled  the  request  to 
transact  the  business  with  a  promise  to  pay  a  reasonable  charge  therefor,  and  the  latter  bank 
accepted  the  agency  without  communicating  the  fact  that  it  declined  compensation,  it  was 
proper  to  assume  that  the  position  of  an  agent  for  hire  was  accepted.  Second  National  Bank 
v.  Ocean  National  Bank,*  11  Blatch.,  362. 

§  3 1 9.  Special  deposit. —  Where  a  b:mk,  in  consideration  of  a  party*s  keeping  a  deposit  in 
the  bank,  receives  a  box  for  safe  keeping,  there  is  a  sufficient  considpratiou  to  mskQ  the  con- 
tract an  obligatory  contract  of  bailment.  A  special  depositor  in  a  bank  is  not  bound  by  a  by^^ 
law  of  which  he  had  no  notice.  He  is  entitled  to  such  security,  neither  less  nor  greater,  than 
the  course  of  business  between  him  and  the  depositary  shows  to  have  been  mutually  intended 
and  expected  between  them,  and  the  burden  of  proof  is  on  the  bank,  in  case  of  loss,  to  show 
what  became  of  it.    White  v.  Bank,*  4  Brewster,  240. 

§  320.  It  seems  that  a  bank,  under  a  clause  in  its  charter  permitting  it  to  receive  money 
on  deposit,  has  no  power  to  receive  special  deposits.  First  National  Bank  v.  Citizens*  Bank,*  2 
Cent.  1m  J.,  757. 

iS  381.  Net  annual  profits. —  In  estimating  the  net  annual  profits  of  national  banks  under 
laws  relating  to  their  taxation,  all  losses  are  to  be  deducted,  from  whatever  sources  arising, 
iocluding  embezzlements.  A  national  bank,  in  its  returns  of  profits,  deducted  from  its 
gross  profits  amounts  paid  by  it  as  state  tax  on  its  capital  stock.  An  action  was  brought  by 
the  government  to  recover  five  per  cent,  of  the  amount  so  deducted.  On  the  trial  it  was 
shown  that  the  losses  from  embezzlements  during  the  time,  which  were  not  discovered  till 
subsequently,  exceeded  the  amount  thus  deducted,  and  that  it  actually  returned  for  the  tim^ 
a  greater  sum  than  its  actual  profit^.  Held,  that  there  could  be  no  recovery.  United  Stat?s 
V.  Central  National  Bank,  10  Fed.  R.,  613. 

§322.  Such  banks  may  be  created  without  power  to  issue  currency.-- Under  the  na- 
tional currency  acts,  national  banks  may  be  organized  without  the  power  to  issue  currency ; 
and  though  the  aggregate  of  circulation  is  limited,  yet  the  act  places  no  restriction  upon 
the  aggregate  of  capital  of  the  banks  organized  under  it.  National  Currency  Acts,*  11  Op. 
Att'y  Gen.,  334. 

§  323.  Treasurer  of  the  United  States  cannot  retain  bonds  for  debt  dae  the  govern- 
ment.— The  treasurer  of  the  United  States  cannot  retain  bonds  deposited  with  him  to  secure 
the  circulation  of  a  national  bank  for  a  claim  due  from  such  bank  to  the  United  States.  Case 
of  the  National  Bank  of  Metropolis,*  12  Op.  Att*y  Gen.,  649. 

g  324.  Deposit  of  bonds.—  Notwithstanding  the  proviso  of  the  act  of  1874,  that  the  amount 
of  bonds  deposited  by  a  national  bank  should  not  be  less  than  $50,000,  yet  where  a  bank  has  a 
capital  of  $50,000  it  is  required  to  deposit  only  $30,000  in  bonds ;  and  banks  of  $150,000  or  more 
of  capital  must  deposit  one-third  of  the  amount  of  their  capital  stock  in  bonds.  National 
Banks,*  14  Op.  Att*y  Gen..  417. 
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§  825.  Posta^z^. —  Letters  from  the  proper  officers  of  national  banks,  which  have  been  desig'- 
nated  as  government  depositories  to  the  treasury  department,  in  relation  to  the  business  cf 
such  employment,  and  certified  to  be  on  official  business,  are  not  entitled  to  free  transmissioa 
through  the  mails.    National  Banking  Association,*  11  Op.  Att*y  Gen.,  24. 

§  826.  United  States  depositories.— Disbursing  officers  of  the  government  may  avaO  them- 
selves of  national  banks  which  have  been  designated  as  United  States  depositories  in  the  saixie 
manner  as  of  public  depositories  of  the  United  States,  for  all  purposes  except  the  deposit  of 
receipts  for  customs.     Ibid,,  27. 

§  827.  The  government  is  not  liable  for  the  acts  of  national  banks;  they  are  firivate  cor- 
porations.—  National  banks  are  privalte  corporations  managed  for  private  gain  by  their  ofvn 
officers.  They  are  no  part  of  the  government,  and  it  is  in  no  way  liable  for  their  acts. 
Designating  such  a  bank  as  a  national  depository  does  not  in  any  way  change  its  diaracter, 
nor  render  its  officers  government  officers,  nor  render  the  government  responsible  for  their 
acts.  It  seems  that  when  public  money  is  deposited  with  such  depository,  it  is  not  retained 
separate  from  its  other  funds,  but  that  it  becomes  the  property  of  the  bank.  So  where  money 
is  paid  into  a  court  of  the  United  States,  though  it  must  be  deposited  in  a  designated  United 
States  depository,  yet  the  government  is  not  liable  for  the  money  to  the  person  who  may  be 
entitled  to  it  in  case  of  the  failure  of  the  depository.  Branch  v.  United  States,*  12  CL  01., 
286. 

§  828.  The  government  is  not  liable  in  any  manner  for  the  proceeds  of  cotton  deposited  in  a 
national  bank,  which  is  a  designated  United  States  depository,  by  the  clerk  of  a  federal  conrc 
pending  proceedings  for  confiscation,  and  which  are  lost  by  failure  of  the  bank.    Ibid. 

§  829.  A  state  cannot  limit  the  powers  of  a  national  bank.— It  is  not  within  the  power  of 
a  legislature  of  a  state  to  alter,  modify,  add  to  or  diminish  the  powers,  duties  or  liabilities 
created  in,  or  conferred  upon,  a  banking  association  established  under  an  act  of  congress. 
-The  powers,  privileges  and  duties  of  a  corporate  body  are  wholly  derived  from  the  sover- 
eignty which  gave  it  existence ;  and  while  the  state  may  undoubtedly  incorporate  banking 
corporations,  national  banking  associations  cannot  be  merged  in,  or  in  any  way  identified  with, 
similar  corporations  created  by  state  legislation  without  the  consent  of  congress.  National 
Banking  Associations,*  18  Op.  Att*y  Gen.,  57. 

^  880.  A  state  may  compel  the  cashier  to  f^We  a  list  of  shareholders. —  National  banks  or- 
ganized under  the  acts  of  congress  are  subject  to  state  legislation,  except  where  such  legisla- 
tion is  in  conffict  with  some  act  of  congress,  or  where  it  tends  to  impair  or  destroy  the  utility 
of  such  banks  as  agents  and  instrumentalities  of  the  United  States,  or  interferes  with  the 
purposes  of  their  creation.  So  a  state  law  is  valid  which  requires  the  cashier  of  each  national 
bank  within  the  state,  and  the  cashiers  of  all  other  banks,  to  transmit  to  the  clerks  of  the  sev- 
eral towns  in  the  state  in  which  any  shareholder  of  such  banking  association  may  reside, 
the  names  of  all  such  stockholders,  together  with  the  amount  of  money  actually  paid  in  on 
such  share  on  a  certain  day.    Waite  v.  Dowley,  4  Otto,  533. 

§  881.  When  dissolution  of  bank  is  complete.— The  dissolution  of  a  national  banking  asso- 
ciation is  not  complete  until  the  necessary  action  has  been  had  for  the  redemption  of  its  cir- 
culating notes,  either  by  actually  redeeming  them  and  surrendering  them  to  the  comptroller 
of  the  currency,  or  by  depositing  an  amount  of  treasury  notes  with  him  adequate  for  their 
redemption;  and  until  this  act  is  completed  such  association  still  exists  and  has  all  the  duties 
and  liabilities  of  such  national  bank  in  all  particulars,  and  whatever  remedies  are  given  by 
act  of  congress  for  its  violation  of  the  provisions  of  the  national  banking  law  may  still  be 
pursued  by  the  comptroller.    National  Banking  Associations,*  18  Op.  Att*y  Gen.,  58. 

As  to  the  general  doctrine  of  Banking,  see  Banks. 

Taxation  oi  National  Banks,  see  Revenue. 

As  to  Bank  Notes,  see  Money. 

As  to  Corporations,  Interest  and  Receivers,  see  those  titles. 


BAKGES. 
See  Mabitimb  Law. 


BARRATRY. 
Bee  Carbiebs;  Insurance;  Mabictie  Law. 


BEQUEST— BILL  OF  REVIEW. 

BEQUEST. 
See  Estates  of  Decedents. 


BIGAMY. 
Crihbs;  Domestic  Relations. 


BILL  IN  EQUITY. 
See  Pleadinq. 


BILL  OF  ATTAINDER. 
See  GoNSTrruTiON  and  Laws. 


BILL  OF  CEEDIT. 
See  (Constitution  and  Laws. 


BILL  OF  DISCOVERY. 
See  EQaiTY. 


BILL  OF  EXCEPTIONS. 
See  Appeals  and  Writs  of  Ebbob. 


BILL  OF  EXCHANGK 
See  Bills  and  Notes. 


BILL  OF  LADING. 
See  Carriers. 


BILL  OF  PARTICULARS. 

See  Practice. 


BILL  OF  REVIEW. 

See  Practice. 
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BILL  OF  SALE --BILLS  AND  NQTBa 


BILL  OF  SALE. 

See  Sales. 

Ab  to  sale  of  Vessels,  see  Maritdcb  Law. 


BILLS  AND  NOTES  * 


L  Nature,  Execution,  Deuvery  and 

Consideration,  §§  1-103. 
n.  Acceptance,  §§  104-210. 
IIL  Transfer,  g§  211-360. 

1.  In  General,     Negotiability,   §§ 

211-804. 

2.  Parties,  §§  305-330. 

3.  Aasigiiment  of  Fund,  ^%  331-800. 
IV.  Bona  Fide  Holder,  g§  361-505. 

V.  Indorsers,  Sureties  and  Guaran- 
tors, g§  506-714. 
VI.  Demand,  gg  715-879. 
VII.  Protest  and  Notice,  §8  880-1162. 
vnL  Actions,  §§  116a-1311. 
IX.  Defenses,  §§  1312-1563. 

1.  lUegaliiy,  §§  1312-1358. 

2.  Payment,  §§  1850-1402. 


IX.  Defenses — continued. 

8.  Fonner  Recovery,  ^  1403-1425. 
'4.  Failure    of    Consideration,    |g 
142^1465. 

5.  Fraud,  §§  1466-1487. 

6.  Forgery,  §§  1488-1510. 

7.  ^«era<ton,  §§^1511-1526. 

a  Miscellaneous  Defenses,  %%  1527- 
1563. 
X.  Lost,  Destroyed  or  Stolen  Instru- 
ments, §§  1564r-1582. 
XI.  Partnership  Paper,  g§  1583-1608. 
XII.  Exchange  and  Damages,  §g  1609- 

1657. 
XIIL  Measure  op  Recovery,  g§  1658-1673. 
XIV.  Conflict  of  Laws.  §§  1674-1704. 
XV.  Evidence,  §§  1705-1763. 


I.  Nature,  Execution,  Delivery  and  Consideration. 


Summary — Certificate  of  public  debt,  g  1. —  Order  payable  contingently,  §2. —  Authority  of 
officers  of  the  United  States  to  draw  biUs,  §§  S-6.—  TaJeing  note  for  pre-existing  debt; 
former  recovery,  §  7. 

§^  1.  Certificates  of  the  public  debt  of  Texas  are  distinguishable  from  negotiable  paper. 
Rights  of  a  bona  fide  holder  of  a  bill  of  exchange.     Combs  v,  Hodge,  §§  8-10. 

^  2.  An  order,  payable  contingently  upon  the  drawee  having  funds  of  the  drawer,  is  not  a 
bill  of  exchange;  but  after  acceptance  it  imports  a  consideration.    Kemble  v.  Lull,  §§  11-14. 

§  3.  The  authority  of  an  ofllcer  of  the  United  States  to  issue  bills  of  exchange,  not  being 
expressly  granted,  can  only  arise  as  the  incident  to  the  exercise  of  some  other  power.  When 
it  becomes  the  duty  of  an  officer  to  pay  money  at  a  distant  point,  he  may  do  so  by  bill  of  ex- 
change, because  that  is  the  usual  and  appropi4ate  mode  of  doing  it.  So,  when  an  officer  or 
agent  of  the  government  at  a  distance  is  entitled  to  money  here,  the  person  holding  the  fund 
may  pay  his  drafts ;  and  whenever,  in  cx)nducting  any  of  the  fiscal  affairs  of  the  government, 
the  drawing  of  a  bill  of  exchange  is  the  appropriate  means  of  doing  that  which  the  depart- 
ment or  officer  having  the  matter  in  charge  has  a  right  to  do,  then  he  can  draw  and  bind  the 
government  in  doing  so.  But  the  obligation  resting  on  him  to  perform  that  duty,  and  his 
right  and  authority  to  effect  such  an  object,  are  always  open  to  inquiry,  and  if  they  be  found 
wanting,  or  if  they  be  forbidden  by  express  statute,  then  the  draft  or  acceptance  is  not  bind- 
ing on  the  government.    The  Floyd  Acceptances,  §§  15-23. 

§  4.  Although  the  use  of  bills  of  exchange  by  governmental  officers  may  be  authorized  in 
some  instances,  their  use  in  such  cases,  however  common,  cannot  establish  a  usage  to  draw  or 
accept  bills  in  cases  not  authorized  by  law.    Ibid. 

§  6.  The  secretary  of  war  of  the  United  States  has  no  power  to  bind  the  United  States  as 
an  accommodation  indorser  or  acceptor  of  a  bill  of  exchange ;  nor  has  he  power  to  pay  in  ad- 
vance, by  accepting  a  bill  drawn  for  supplies  to  be  furnished  subsequently.    Ibid, 

§  6.  No  officer  of  the  United  States  possesses  express  authority  to  draw  or  accept  biUs  of 
exchange.    Ibid, 

§  7.  A.  gave  a  note  of  $5,000  to  B.,  for  the  purpose  of  negotiation  and  sale.  In  fact  but 
$601  was  owing  by  A.  to  B.    B.  indorsed  the  note  as  collateral  security  to  C,  for  a  debt  which 
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was  subsequently  paid,  whereupon  B.  agreed  that  the  note  should  remain  as  a  pledge  in  C.'s 
liands  to  secure  another  debt  due  from  B.  to  C.  C.  sued  D.,  anindorser  of  the  note,  and  recov- 
ered $601  from  him.  The  maker,  A.,  was  not  a  party  to  this  suit  against  D.  In  an  action  by 
C.  against  A.,  the  maker,  held,  (1)  That  A.,  not  having  been  a  party  to  the  suit  against  D., 
the  indorser,  could  not  set  up  the  judgment  in  that  action  as  a  final  adjudication  of  the  mat- 
ters in  controversy  in  regard  to  the  note.  One  satisfaction,  bars  all  actions  on  a  note,  but  the 
holder  may  sue  the  maker  and  all  prior  indorsers,  either  concurrently  or  successively.  (2) 
Th&t  the  pledge  of  the  note  by  B.  as  collateral  security  for  a  pre-existing  debt  was  sufficient 
to  pass  a  good  title  to  the  note  to  C,  although  there  was  no  new  consideration,  such  as  for- 
bearance or  extension,  for  the  pledge.  C,  the  pledgee,  being  without  notice,  took  the  paper 
unaffected  by  any  equities  between  the  maker  and  prior  holders.  (3)  Tlie  decisions  of  state 
courts,  as  to  whether  one  who  takes  a  note  as  coUateral  security  for  a  pre-existing  debt  is  a 
bona  fide  holder  for  a  valuable  consideration,  are  not  binding  upon  federal  courts,  such  ques- 
tion being  one  of  general  commercial  law.  Railroad  Ck>.  v.  National  Bank,  g§  34-34.  See 
§82;  tn/ra.  IX,  8. 
[Notes,—  See  §§  85-103.] 

COMBS  V.  HODGE. 
(21  Howard,  397-408.    1858.) 

Appeal  from  the*Circuit  Court  for  the  District  of  Columbia. 

Opinion  by  Mr.  Justice  Campbell. 

Statement  of  Facts. — The  plaintiff  filed  his  bill  to  establish  his  claim  to  two 
certificates  for  a  portion  of  the  public  debt  of  the  republic  of  Texas,  which  had 
been  issued  to  him  in  the  year  1839,  and  which  were  transferable  by  him,  or 
his  attorney,  or  his  representative,  only,  on  the  books  of  the  stock  commissioner 
of  that  state.  He  avers  that  these  certificates  with  others  were  indorsed  in 
blank  by  him,  and  sent  to  the  defendant  Love,  in  Texas,  during  the  year  1840, 
with  authority  to  receive  an  anticipated  partial  payment,  and  to  obtain  other 
certificates  of  the  same  description  for  the  residue.  That  he  did  not  give  to  his 
agent  any  authority  to  sell  them,  or  to  dispose  of  them  for  his  own  use,  and  has 
done  no  act  to  defeat  his  own  legal  title  to  them.  That  Love  did  not  collect 
any  part  of  the  debt,  and  has  failed  to  return  the  two  certificates  in  question. 
That  for  fifteen  years  he  has  been  unable  to  discover  who  was  in  possession  of 
them,  and  has  but  recently  ascertained  that  they  were  held  by  one  of  the 
defendants  under  a  claim  of  title  from  Love.  He  attached  to  his  bill  a  number 
of  letters  of  Love,  containing  admissions  of  his  receipt  of  the  certificates,  and  of 
his  agency  for  the  plaintiff;  and  subsequently  to  the  conversion  by  him  of 
these,  he  wrote  to  the  plaintiff  in  extenuation  of  his  conduct,  afllrming  that  he 
had  a  power  of  attorney  and  letters  from  the  plaintiff  authorizing  him  to  sell 
That  he  would  endeavor  to  replace  the  stock,  or  would  give  other  stock  of  the 
same  description,  and  insisted  that  the  liberty  he  had  taken  was  excusable. 
The  defendant  (Hodge)  answered  to  the  bill  that  these  certificates  were  claimed 
as  the  property  of  the  decedent,  Andrew  Hodge.  That  he  purchased  them 
from  Love  fairly,  and  for  their  full  value,  and  with  a  firm  conviction  that  he 
was  authorized  by  a  power  of  attorney,  and  the  blank  indorsement  of  the 
plaintiff,  to  dispose  of  them.  The  cause  was  heard  upon  the  pleadings  and  a 
decree  ^^  confeaso  against  Love. 

§  8.  Pleadings  in  a  former  suit  between  other  partieSj  signed  only  hy  counsel^ 
cannot  he  used  as  admissions  of  parties  in  subseque7it  suit. 

The  record  in  the  district  court  at  New  Orleans  in  the  suit  between  Love  and 
Hodge,  appended  to  the  bill,  does  not  contain  evidence  applicable  to  this  cause. 
The  parties  to  that  suit  were  diflferenc,  and  the  petition  and  answer  are  signed 
by  counsel,  and  not  by  the  parties,  and  cannot  be  resorted  to  for  admissions  of 
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the  respective  parties,  Boileau  v.  Eutlin,  2  Exch.,  665.  There  is  no  evidence 
of  the  existence  of  a  power  of  attorney  from  the  plaintiff  to  Love,  except  that 
contained  in  the  letter  of  Love  before  referred  to.  If  that  statement  is  at  all 
admissible,  it  is  insufficient  to  establish  the  fact.  The  letter  was  written  in 
1844,  after  Love  had  violated  his  obligation  as  a  faithful  agent,  and  in  reply  to 
reproaches  of  the  plaintiff.  In  that  letter  he  promises  to  restore  to  the  plaintiff 
these  or  other  certificates.  There  is  no  evidence  of  any  fulfilment  of  this 
promise.  He  has  failed  to  produce  a  power  of  attorney,  or  any  letters  which 
authorize  his  sale  to  his  co-defendant.  The  witnesses  of  the  contract  between 
him  and  the  decedent  (Andrew  Hodge)  have  not  been  examined. 

§  9,  Texas  debt  certificates  disthiguisJiedfrom  negotiable  paper. 

These  circumstances  raise  a  strong  presumption  against  the  verity  of  his  state- 
ment, and  deprive  his  letter  of  any  probative  force.  The  title  of  the  defendant 
therefore  depends  upon  the  effect  to  be  given  to  the  indorsement  of  the  certifi- 
cates in  blank  by  the  plaintiff,  and  their  deposit  with  Love.  The  question  is, 
was  he  invested  with  such  a  title  that  a  honafide  purchaser,  having  no  notice  of 
its  infirmity,  will  be  protected  against  a  latent  defect?  The  law  merchant  ac- 
cords such  protection  to  a  holder  of  a  bill  of  exchange  taken  in  the  course  of 
business  for  value,  and  without  notice;  and  legislation  in  Great  Britain  and  some 
of  the  states  of  the  Union  has  extended  to  the  same  class  of  persons  a  similar 
protection  in  other  contracts. 

§  lO,  Rights  of  hoiiafide  holder  of  a  hill  of  exchange. 

But  this  concession  is  made  for  the  security  and  convenience,  if  not  to  the 
necessities  and  wants,  of  commerce,  and  is  not  to  be  extended  beyond  them.  It 
is  a  departure  from  the  fundamental  principle  of  property,  which  secures  the 
title  of  the  original  owner  against  a  wrongful  disposition  by  another  person, 
and  which  does  not  permit  one  to  transfer  a  better  title  than  he  has.  The  party 
who  claims  the  benefit  of  the  exception  to  this  principle  must  come  within  all 
the  conditions  on  which  it  depends.  In  the  case  of  bills  of  exchange  that  have 
originated  in  fraud  or  illegality,  the  holder  is  bound  to  establish  that  he  is  not 
an  accessory  to  the  illegal  or  fraudulent  design,  but  a  holder  for  value.  If  the 
bill  is  taken  out  of  the  course  of  trade  as  overdue,  or  with  notice,  the  rights  of 
the  holder  are  subjected  to  the  operation  of  the  general  rule.  In  Ashurst  v. 
The  Official  Manager  of  the  Bank  of  Australia,  37  L.  &  Eq.  R.,  195,  Justice 
Earl  says:  "  It  seems  to  me  extremely  important  to  draw  the  line  clearly  be- 
tween negotiable  instruments,  properly  so  called,  and  ordinary  chattels,  which 
are  transferable  by  delivery,  though  the  transferrer  can  only  pass  such  title  as 
he  had.  As  to  negotiable  instruments,  during  their  currency,  delivery  to  a 
bona  fide  holder  for  value  gives  a  title,  even  though  the  transferrer  should  have 
acquired  the  instrument  by  theft;  but  after  maturity  the  instrument  becomes 
in  effect  a  chattel  only  in  the  sense  I  have  mentioned."  When  the  instrument 
is  one  which  by  law  is  not  negotiable,  or  when  the  negotiability  has  been  re- 
stricted by  the  parties,  the  rule  of  the  law  merchant  has  no  application.  The 
loss  of  the  instrument  with  the  name  of  the  payee  upon  it,  or  its  transfer  by  a 
faithless  agent,  does  not  impair  the  title  of  the  owner.  Nor  can  a  purchaser 
safely  draw  any  conclusion  from  the  existence  of  an  indorsement  on  such  a 
paper  that  the  holder  is  entitled  to  sell  or  to  discount  it.  Bircleback  v.  Wilkins, 
10  Harris  (Pa.),  26;  Ames  v.  Drew,  11  Foster,  475;  Symonds  v.  Atkinson,  37 
L.  &  Eq.,  685;  25  L.  &  Eq.,  318.  Nor  can  the  holder  write  an  assignment  or 
guaranty  not  authorized  by  the  indorser.  4  Duer,  45;  25  L.  &  Eq.,*19;  6 
Harris,  434.     This  doctrine  has  been  applied  to  determine  conflicting  claims  to 
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public  securities  which  Were  not  negotiable  on  their  face,  though  the  subject  of 
frequent  transfers. 

The  suit  of  Tonkin  v.  Fuller,  8  Doug.,  800,  was  for  four  victualing  bills  drawn 
by  commissioners  of  the  victualing  office  on  their  treasurer,  in  favor  of  their 
creditor.  These  were  sent  to  an  agent  with  a  power  of  attorney,  "  to  receive 
money  and  give  receipts  and  discharges,"  and  who  pledged  them  for  an  advance 
of  money.  Lord  Mansfield  said  the  only  question  is,  who  has  the  right  of  prop- 
erty in  this  bill?  It  must  be  the  plaintiff's,  unless  he  has  done  something  to 
entitle  another.  It  is  deposited  with  the  defendant  by  one  who  had  it  under  a 
limited  power  of  attorney.  If  the  plaintiff  had  ever  consented  to  the  disposal 
of  the  bill,  he  would  not  be  allowed  to  object,  nor  would  he  if  the  money  had 
ever  come  to  his  use.  But  here  there  is  no  such  pretense.  Glyn  v.  Baker,  13 
East,  509,  was  a  suit  for  bonds  of  the  East  India  Company,  payable  to  their 
treasurer,  and  sold  with  his  indorsement.  Le  Blanc,  justice,  said :  "  Here  are 
persons  intrusted  with  the  securities  of  A.  and  B.,  who  part  with  the  securities 
of  A.,  and,  when  called  on  for  them,  give  the  securities  of  B.  That  difficulty 
can  only  be  met  by  assimilating  such  securities  to  cash,  which,  whether  it  has 
an  ear-mark  set  upon  it  or  not,  if  passed  by  the  person  intrusted  with  it  to  a 
honajide  holder  for  valuable  consideration,  without  notice,  cannot  be  recovered 
by  the  rightful  owner;  but  how  does  the  similitude  hold?"  And  Lord  Ellen- 
borough  said,  "  any  individual  might  as  well  make  his  bond  negotiable." 

The  case  of  Dunn  v.  Commercial  Bank  of  Buffalo,  11  Barb.,  580,  originated 
in  the  refusal  of  that  bank  to  allow  a  transfer  of  stock  on  the  books  of  the 
bank,  which  wa43  transferable  by  the  holder  of  the  certificate  or  his  representa- 
tive. The  plaintiff  had  the  certificate  and  a  blank  assignment,  and  a  blank 
power  of  attorney,  and  claimed  to  make  the  transfer.  The  court  denied  that 
certificates  of  stock  in  reference  to  negotiability  are  placed  on  the  same  ground 
as  bills  of  exchange,  and  declare  that  it  is  incumbent  on  a  party  claiming  under 
such  a  transfer  to  prove  the  contract  or  consideration.  In  Menard  v.  Shaw,  5 
Tex.,  334,  the  supreme  court  of  that  state  decide  that  the  agency  of  the  payee 
named  in  certificates  like  the  present  is  indispensable  to  a  legal  transfer  on  the 
books  of  the  state,  and  that  a  forced  sale  was  therefore  inoperative.  The  decis- 
ion of  Baldwin  v.  Ely,  9  How.,  580  (§  1565,  infrd)^  does  not  sanction  the  claim 
of  the  defendants.  The  certificates,  which  were  the  subject  of  controversy, 
were  issued  under  an  act  of  congress,  to  a  person  or  his  assigns.  The  ordinary 
form  of  assignment  was  a  blank  indorsement,  and  this  had  been  recognized  as 
sufficient  at  the  treasury  of  the  United  States,  and  in  the  ordinary  traffic  in 
the  community.  The  defendant  proved  that  he  had  paid  value  for  them.  In 
the  cases  cited  from  Douglas  and  East,  the  judges  stated  that  the  exist- 
ence of  similar  facts  might  give  another  aspect  to  the  claims  of  the  defendants 
in  these  cases.  In  the  case  before  us  the  certificates  were  transferable,  in  terms 
only,  in  a  single  mode.  There  was  no  evidence  that  a  transfer  in  any  other 
form  than  that  prescribed  had  ever  been  recognized. 

We  have  considered  this  cause  upon  the  assumption  that  the  defendant  was  a 
holder  for  value.  There  is  no  statement  in  the  answer  of  the  consideration 
paid  to  Love  for  these  certificates,  nor  of  the  time,  place  and  circumstances  of 
the  contract  between  him  and  the  defendant's  testator.  It  appears  that  the 
plaintiff  did  not  direct  their  sale  or  transfer,  and  that  they  were  not  disposed 
of  on  his  account;  and  if  there  had  been  a  power  of  attorney  containing  an. 
authority  to  sell*  the  circumstances  would  have  imposed  upon  the  defendant  the 
aecessity  of  showing  there  was  no  collusion  with  Love.    Upon  the  case  as  pre- 
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sented  the  court  is  constrained  to  reverse  the  decree  of  the  circuit  court,  dis- 
missing the  plaintiffs'  bill.  But  the  case  is  presented  in  an  unsatisfactory  man- 
lier. The  transaction  between  Love  and  the  decedent  (Hodge)  has  not  been 
Exhibited  to  the  court,  although  parties  fully  cognizant  of  it  are  before  the  court. 
We  have  concluded  to  remand  the  cause  to  the  circuit  court,  with  directions 
to  allow  the  parties  to  amend  the  pleadings,  and  to  take  testimony,  if  they 
should  be  so  advised. 

KEMBLE  V,  LULL. 
(Circuit  Court  for  Michigan:  3  McLean,  272-274.    184a ) 

Opinion  by  the  Court. 

Statement  of  Facts. —  This  action  is  brought  upon  the  following  instrument: 
"  Pontiac,  June  21,  184L  $700.  On  the  13th  day  of  May,  1842,  pay  to  Kem- 
ble,  Jewett  &  Co.  ,$700,  if  in  funds,  and  place  the  same  to  my  account.  W.  J. 
Nelson."  Directed  to  Messrs.  Lull  &  Draper,  and  which  was  accepted  by  them. 
The  first  count  was  on  the  order,  and  the  plaintiffs  averred  that,  when  the  same 
became  payable,  a  demand  of  payment  was  made  of  the  defendants,  which  was 
refused.  There  was  also  a  general  count  for  money  had  and  received.  A  gen- 
eral verdict  for  the  plaintiffs  was  rendered  by  the  jury,  and  a  motion  is  now 
made  for  a  new  trial  on  points  reserved. 

§11.  Drawer  of  an  order  is  not  an  assignor  of  it 

1.  The  court  has  no  jurisdiction.  This  is  endeavored  to  be  maintained  on 
the  assumed  ground  that  Nelson  is  the  assignor  of  the  plaintiffs,  and  it  is  not 
shown  that  he  could  have  sued  for  the  demand  in  this  court  in  his  own  name. 
Nelson  is  not  an  assignor  in  the  sense  contended.  He  gave  an  order  on  the 
defendants,  in  favor  of  the  plaintiffs,  for  the  sum  in  controversy,  which  was 
accepted.  He  is  no  more  an  assignor  than  the  drawer  of  a  bill  of  exchange  is 
assignor  to  the  drawee.  It  is  the  recognition  of  a  debt  by  Nelson  due  to  the 
plaintiffs,  and  the  defendants  by  their  acceptance  promise  to  pay  to  the  plaint- 
iffs the  sum  named. 

§  12,  Contingent  order  is  not  a  hill  of  exchange^  hut  imports  a  consideration 
after  acceptance, 

2.  It  is  contended  the  instrument  is  not  a  bill  of  exchange;  that  it  does  not 
purport  a  consideration,  and  that  there  is  no  promise  to  pay  the  plaintiffs.  The 
acceptance  is  an  undertaking  to  pay  the  amount  of  the  order  to  the  plaintiffs. 
As  the  order  was  contingent  on  the  fact  of  having  funds,  it  is  not  a  bill  of 
exchange,  nor  has  it  the  properties  of  such  an  instrument.  But  as  the  order 
w*as  drawn  on  the  funds  in  the  hands  of  the  acceptors,  after  their  acceptance 
they  cannot  allege  a  want  of  consideration.  At  what  time  this  order  was  ac- 
cepted does  not  appear,  but  it  is  in  evidence  that  funds  of  the  drawer  were  in 
the  hands  of  the  acceptors. at  the  time,  and  they  were  authorized  to  retain  in 
their  possession  the  means  to  meet  the  draft.  But  whether  this  was  done 
or  not,  they  are  equally  bound  to  pay  the  money,  and  having  incurred  this  lia- 
bility to  the  plaintiffs,  hoTia  fde^  and  on  a  sufficient  consideration,  they  cannot 
set  up  as  a  defense  a  want  of  consideration  between  the  drawer  of  the  bill  and 
the  plaintiffs.  Robertson  v.  Fauntlerov,  8  Moore,  10;  Lilly  t?.  Hays,  5  Ad.  & 
Ell.,  554. 

§  13,  Parol  proof  is  not  admissihle  to  show  the  meaning  of  written  words  in 
an  instj'iiment  which  is  free  front  amhiguity. 

3.  It  is  insisted  that  the  court  should  have  left  the  construction  of  the  instru- 
ment to  the  jury,  and  should  not  have  rejected  parol  proof  offered  to  show 
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what  construction  was  given  by  the  parties  to  the  words,  "  if  in  funds."  It  is 
sufficient  to  say  that  the  parol  proof  was  not  offered  until  the  close  of  the  tes.- 
timony,  when  it  was  too  late  to  ofifer  evidence  in  chief.  But  the  evidence  was 
inadmissible  had  it  been  offered  at  the  proper  time.  The  language  of  the  in* 
strument  is  not  ambiguous,  and  it  was  the  duty  of  the  court  to  construe  it. 

§  1 4.    ^Yhat  i%  sufficient  to  sJiow  a  consideration. 

4.  A  motion  is  also  made  in  arrest  of  the  judgment,  on  the  ground  that  the 
special  count  is  defective  in  not  alleging  a  consideration.  In  this  court  the  in- 
strument is  set  out,  and  its  acceptance,  and  this  for  reasons  above  stated  shows 
a  consideration.  The  motions  for  a  new  trial  and  in  arrest  of  judgment  are 
overruled. 

THE  FLOYD  ACCEPTANCES. 
(7  Wallace,  666-^85.    1868.) 

Appeal  from  the  Court  of  Claims. 

Statement  of  Factts. —  The  instruments  in  controversy  in  these  cases  were 
time  drafts,  drawn  on  the  secretary  of  war,  and  accepted  by  him,  on  account 
of  supplies  furnished  for  the  army  by  the  drawers.  The  drawers,*  finding  it 
difficult  to  fulfil  their  contract  for  the  furnishing  of  supplies  without  the  use  of 
ready  money,  made  an  arrangement  with  the  secretary  to  draw  time  drafts  on 
him  to  their  own  order,  on  which  they  could  raise  money,  and  as  the  money 
due  them  was  paid  the  drafts  were  to  be  taken  up.  Drafts  to  a  large  amount 
were  drawn  and  accepted  accordingly,  and  passed  into  the  hands  of  various 
holders. 

Opinion  by  Mr.  Justice  Miller. 

The  cases  before  us  are  demands  against  the  United  States,  founded  upon  in- 
struments claimed  to  be  bills  of  exchange,  drawn  by  Russell,  Majora  &  Wad- 
dell,  on  John  B.  Floyd,  secretary  of  war,  and  accepted  by  him  in  that  capacity ; 
purchased  by  plaintiffs  before  maturity  for  a  valuable  consideration,  and,  as 
they  allege,  without  notice  of  any  defense  to  them.  Mr.  Pierce,  in  his  peti- 
tion, relies  on  the  facts  that  the  signature  of  John  B.  Floyd  to  these  accept- 
ances is  genuine,  and  that  he  was  at  the  time  of  the  acceptance  secretary  of 
war,  as  sufficient  to  establish  his  claim.  He  avers  that  Floyd,  as  secretary  of 
war,  had  authority  to  accept  the  drafts,  and  that  by  his  acceptance  the  United 
States  became  bound.  It  is  evident  that  he  means  by  this  merely  to  assert,  as 
a  principle  of  law,  that,  by  virtue  of  his  office,  the  secretary  had  such  author- 
ity, and  not  that  there  existed,  in  this  case,  special  facts  which  gave  such  an- 
thority ;  for  he  mentions  no  such  facts  in  his  petition,  and  when  the  solicitors 
for  the  defendant  undertook  to  show  under  what  circumstances  the  bills  were 
issued  and  accepted,  he  objected  to  the  evidence.  Its  admission  is  one  of  the 
alleged  errors  on  which  he  brings  the  case  to  this  court.  Both  Mr.  Pierce  and 
his  counsel,  therefore,  claim  to  recover  on  the  doctiiine  that  when  a  party  pro- 
duces an  instrument  in  the  form  of  a  biU  of  exchange,  which  he  has  purchased 
before  its  maturity,  drawn  on  the  secretary  of  war,  and  accepted  by  him,  he 
has  established  a  claim  against  the  government  which  admits  of  no  inquiry 
into  the  circumstances  under  which  the  acceptance  was  made.  The  other  de- 
fendants, also,  in  their  original  petitions,  assert  and  rely  upon  the  same  prin- 
ciple; but  they  have  also  filed  amended  petitions,  in  which  they  set  forth  facts 
connected  with  the  acceptance  of  the  secretary,  which  they  deem  sufficient  to 
establish  his  right  or  authority  to  accept.  Most  of  the  facts  found  under  the 
issues  made  by  these  amended  petitions  were  also  found  under  the  general  issue 
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in  Pierce's  case,  notwithstanding  his  objection,  so  that,  if  they  avail  the  other 
plaintiffs,  they  will  also  support  his  claim. 

It  will  be  convenient,  therefore,  to  consider  first  the  proposition  on  which  he 
rests  his  case,  which,  if  found  to  be  sound,  disposes  of  all  the  cases  in  favor  of 
plaintiffs.  One  of  the  main  elements  of  that  proposition,  much  and  eloquently 
urged  upon  our  attention,  seems  to  be  too  well  established  by  the  decisions  of 
this  court  to  admit  now  of  serious  controversy.  It  must  be  taken  as  settled  that 
when  the  United  States  becomes  a  party  to  what  is  called  commercial  paper  — 
by  which  is  meant  that  class  of  paper  which  is  transferable  by  indorsement  or 
delivery,  and  between  private  parties,  is  exempt  in  the  hands  of  innocent  hold- 
ers from  inquiry  into  the  circumstances  under  which  it  was  put  in  circulation, — 
they  are  bound  in  any  court,  to  whose  jurisdiction  they  submit,  by  the  same 
principles  that  govern  individuals  in  their  relations  to  such  paper.  Conceding, 
then,  for  the  3ake  of  argument,  that  the  instruments  under  consideration  are, 
in  form,  bills  of  that  character,  and  that  the  signature  of  Floyd  is  genuine,  and 
that  he  was  at  the  time  secretary  of  war,  there  remains  but  one  question  to  be 
considered  essential  to  plaintiffs'  right  to  recover,  and  that  concerns  the  author- 
ity of  the  secretary  to  accept  the  bills  on  behalf  of  the  government. 

§  1 5.   United  States  may  use  hills  of  exchange. 

It  is  not  to  be  denied  that  in  the  extensive  and  varied  fiscal  operations  of  the 
government  bills  of  exchange  are  found  to  be  valuable  instruments,  of  which  it 
has  the  right  to  avail  itself  whenever  they  may  be  necessary.  In  the  transfer  of 
immense  sums  of  money  from  one  part  of  the  country  to  another,  and  in  the 
payment  of  dues  at  distant  points,  where  they  should  properly  be  paid,  it  uses, 
as  it  ought  to  use,  this  time-honored  mode  of  eflfecting  these  purposes.  In  the 
case  of  such  paper,  issued  by  an  individual,  when  we  make  ourselves  sure  of  his 
signature,  we  are  sure  that  he  is  bound,  because  the  right  to  make  such  paper 
belongs  to  all  men.  But  the  government  is  an  abstract  entity,  which  has  no 
hand  to  write  or  mouth  to  speak,  and  has  no  signature  which  can  be  recognized 
as  in  the  case  of  an  individual.  It  speaks  and  acts  only  through  agents,  or 
more  properly,  officers.  These  are  many,  and  have  various  and  diverse  powers 
confided  to  them. 

§  1  &•  Governmental  argents  limited  hy  law  in  authority  to  draw  hills. 

An  individual  may,  instead  of  signing  with  his  own  hand  the  notes  and  bills 
which  he  issues  or  accepts,  appoint  an  agent  to  do  these  things  for  him.  And 
this  appointment  may  be  a  general  power  to  draw  or  accept  in  all  cases  as  full}'^ 
as  the  principal  could,  or  it  may  be  a  limited  authority  to  draw  or  accept  under 
given  circumstances,  defined  in  the  instrument  which  confers  the  power.  But 
in  each  case  the  person  dealing  with  the  agent,  knowing  thiit  he  acts  only  by 
virtue  of  a  delegated  power,  must,  at  his  peril,  see  that  the  paper  on  which  he 
relies  comes  within  the  power  under  which  the  agent  acts.  And  this  applies  to 
every  person  who  takes  the  paper  afterwards,  for  it  is  to  be  kept  in  mind  that 
the  protection  which  commercial  usage  throws  around  negotiable  paper  cannot 
be  used  to  establish  the  authority  by  which  it  was  originally  issued.  These 
principles  are  well  established  in  regp,rd  to  the  transactions  of  individuals.  They 
are  equally  applicable  to  those  of  the  government.  Whenever  negotiable  paper 
is  found  in  the  market  purporting  to  bind  the  government,  it  must  necessarily 
be  by  the  signature  of  an  officer  of  the  government,  and  the  purchaser  of  such 
paper,  whether  the  first  holder  or  another,  must,  at  his  peril,  see  that  the  officer 
had  authority  to  bind  the  government.  When  this  inquiry  arises  where  are  we 
to  look  for  the  authority  of  the  officer?    The  answer  which  at  once  suggests 
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itself  to  one  familiar  with  the  structure  of  our  government,  in  which  all  power 
is  delegated  and  is  defined  by  law,  constitutional  or  statutory,  is  that  to  one  or 
both  of  these  sources  we  must  resort  in  every  instance.  We  have  no  officers  in 
this  government,  from  the  president  down  to  the  most  subordinate  agent,  who 
does  not  hold  office  under  the  law,  with  prescribed  duties  and  limited  authority. 
And  while  some  of  these,  as  the  president,  the  legislature  and  the  judiciary, 
exercise  powers  in  some  sense  left  to  the  more  general  definitions  necessarily 
incident  to  fundamental  law  found  in  the  constitution,  the  larger  portion  of 
them  are  the  creation  of  statutory  law,  with  duties  and  powers  prescribed  and 
limited  by  that  law.  It  would  seem  reasonable,  then,  that,  on  the  question  of 
the  authority  of  the  secretary  of  war  to  accept  bills  of  exchange,  we  must  look 
mainly  to  the  acts  of  congress.  The  counsel  for  claimants,  not  altogether 
rejecting  this  view  of  the  matter,  maintain  that  the  power  is  derived,  1st.  From 
the  true  construction  of  the  constitution  and  acts  of  congress.  2d.  From  the 
decisions  of  the  supreme  court  of  the  United  States;  by  which  is  probably 
meant  only  the  authoritative  construction  of  the  constitution  and  laws.  3d. 
From  the  usage  of  the  government  in  similar  cases.  We  will  examine  these 
several  alleged  sources  of  the  power  in  the  reverse  order  to  that  here  stated. 
§  !?•   Usage  of  officers  of  the  government  to  use  biUs  of  exchange. 

1.  As  regards  usage,  it  must  occur  at  once  that,  if  there  are  instances  in 
which  the  use  of  bills  of  exchange  by  the  officers  of  the  government  is  author- 
ized by^  law,  as  undoubtedly  there  are,  the  use  of  them  in  such  cases,  however 
common,  cannot  establish  a  usage  in  cases  not  so  authorized.  It  may  alsq  be 
questioned  whether  the  frequent  exercise  of  a  power  unauthorized  by  law,  by 
officers  of  the  government,  can  ever,  by  its  frequency,  be  made  to  stand  as  a 
just  foundation  for  the  very  authority  which  is  thus  assumed.  It  is  to  be  ob- 
served in  this  connection  that  the  court  of  claims  finds  as  a  fact,  in  Pierce's 
case,  that  "  the  evidence  fails  to  establish  any  usage  or  practice  in  the  different 
departments  of  the  government  by  virtue  of  which  the  secretary  of  war  was 
authorized  to  accept,  in  behalf  of  the  United  States,  the  bills  in  suit ; "  and,  so 
far  as  that  case  is  concerned,  this  inquiry  might  close  there.  But,  in  the  find- 
ing of  -facts  which  the  same  court  makes  in  the  other  three  cases,  it  is  said 
"  That  it  is,  and  has  been,  the  practice  of  the  heads  of  departments  to  ac- 
cept drafts  or  bills  of  exchange  for  the  transmission  of  funds  to  disbursing 
officers,  or  the  payment  of  those  serving  in  distant  stations,  or  for  services 
rendered."  The  usage  here  found  is  limited  to  specified  classes  of  cases,  and, 
if  authorized  by  law,  can  be  ^no  evidence  of  a  usage  in  cases  not  so  authorized. 
It  cannot  be  held  to  support  the  allegation  of  a  usage  so  general  as  to  apply  to 
any  case  in  which  the  head  of  the  department  may  see  proper  to  use  it.  We 
make  the  further  observation  in  this  connection,  that,  while  it  is  readily  to  be 
seen  that  the  exigencies  of  the  business  of  the  departments  may  require  drafts 
to  be  drawn  by  them,  and  may  justify  drafts  being  drawn  on  them,  which  they 
ought  to,  and  do,  pay  when  presented,  there  can  be  no  occasion  for  an  accept- 
ance by  any  department  or  officer  of  a  draft  drawn  on  either  of  them.  We 
do  not  think,  therefore,  that  usage  is  a  sufficient  reliance  as  an  authority  for 
the  acceptance  of  these  drafts. 

§18.  Case  distinguished. 

2.  The  United  States  v.  Bank  of  Metropolis  (15  Pet.,  377;  §§  127-134,  hfra) 
is  the  case  mainly  relied  on  as  establishing  the  doctrine  contended  for  by 
plaintiffs,  and  is  confidently  asserted  to  be  conclusive  of  the  cases  under  con- 
sideration, unless  overruled.    That  case  undoubtedly  did  decide  that  when  an 
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oflBcer  of  the  government,  authorized  to  do  sOy  accepted  a  draft  in  behalf  of  the 
United  States  or  one  of  the  departments,  the  validity  of  the  instrument  could 
not  be  disputed  in  the  hands  of  an  innocent  holder.  We  have  already  stated 
this  as  the  established  doctrine  of  this  court.  And  that  proposition  was  the 
principal,  if  not  the  only,  one  controverted  in  that  case.  An  attentive  exam- 
ination of  it  will  show  that  the  authority  of  the  oflScers  to  accept  was  not 
raised  by  counsel  or  considered  by  the  court;  The  Bank  of  the  Metropolis 
being  sued  for  certain  balances  in  favor  of  the  United  States,  pleaded  as  a  set- 
off a  draft  drawn  by  Edwin  Porter  on  Richard  C.  Mason,  treasurer  of  the  postoffice 
department,  at  ninety  days,  and  accepted  by  him  as  treasurer;  and  also  four 
drafts  at  ninety  days,  drawn  by  James  Reeside  on  Amos  Kendall,  postmaster- 
general,  and  "  accepted  on  condition  that  his  contracts  bo  complied  with.''  It 
does  not  appear  to  have  been  controverted  that  Mason  had  authority  to  accept  the 
draft  of  Porter,  by  either  the  counsel  for  the  government  or  the  bank ;  and  the 
court  seem  to  have  treated  it  as  conceded.  The  opinion  of  the  court,  after 
stating  the  facts,  opens  with  the  declaration  that,  "  when  the  United  States,  hy 
its  authorized  officer^  becomes  a  party  to  negotiable  paper,  they  have  all  the 
rights,  and  incur  all  the  responsibilities,  of  individuals  who  are  parties  to  such 
instruments."  And  further  on  it  is  said,  that  ^'an  unconditional  acceptance 
was  tendered  to  it  (the  bank)  for  discount;  ...  all  it  had  to  look  to  was 
the  genuineness  of  the  acceptance,  and  the  atithority  of  the  officer  to  give  it." 
If  this  language  has  any  significance,  it  is  that  the  authority  of  the  officer,  like 
the  genuineness  of  the  signature,  is  always  to  be  inquired  into  at  the  peril  of 
the  party  taking  an  acceptance  purporting  to  bind  the  government.  Only  a 
small  part  of  that  elaborate  opinion  is  devoted  to  Porter's  draft,  and  to  the 
questions  involved  in  it,  -and  the  remainder  of  it  is  occupied  in  discussing  the 
effect  of  the  condition  annexed  to  the  acceptance  of  Reeside's  draft  on  its 
commercial  character,  and  to  determining  what  is  implied  in  that  condition. 
It  seems,  therefore,  quite  clear  that  no  consideration  whatever  was  given  by 
the  court  to  what  constituted  an  authority  to  draw  or  accept  bills  of  exchange;  . 
but  that  it  was  impliedly  held  to  be  a  matter  always  open  to  inquiry  when  the 
draft  was  attempted  to  be  enforced  against  the  government.  Nor  are  we  aware 
of  any  case  in  this  court  in  which  the  rule  for  determining  that  authority  has 
been  laid  down. 

§  1 9.  No  offi/:er  of  the  United  States  possesses  express  authority  tp  draw  or  ac- 
cept aUs  of  exchange. 

Recurring,  then,  to  the  written  law  as  the  exclusive  source  of  such  authority, 
we  may  confidently  assert  that  there  is  no  express  authority  to  any  officer  of 
the  government  to  draw  or  accept  bills  of  exchange. 

§  20,  Taker  of  governmental  paper  receives  it  at  his  peril. 

Our  statute  books  are  filled  with  acts  authorizing  the  making  of  contracts 
with  the  government  through  its  various  officers  and  departments,  but,  in  every 
instance,  the  person  entering  into  such  a  contract  must  look  to  the  statute 
under  which  it  is  made,  and  see  for  himself  that  his  contract  comes  within  the 
terms  of  the  law.  Does  the  contract,  called  a  bill  of  exchange,  stand  on  any 
different  footing?  It  is  true,  that  when  once  made,  by  a  person  having  author- 
ity to  make  it,  in  any  given  case,  it  is  not  open  to  the  same  inquiries,  in  the 
hands  of  a  third  party,  that  ordinar}^  contracts  are,  as  to  the  justice,  fairness 
and  good  faith  which  attended  its  origin,  or  any  of  its  subsequent  transfers; 
but  in  reference  to  the  authority  of  the  officer  who  makes  it,  to  bind  the  gov- 
ernment, it  is  to  be  judged  by  the  same  rule  as  other  contracts. 
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§  21.  Authority  of  United  StcUes  officer  to  issue  hiUs  of  exchange  exists,  when. 

The  authority  to  issue  bills  of  exchange  not  being  one  expressly  given  by 
statute,  can  only  arise  as  an  incident  to  the  exercise  of  some  other  power. 
When  it  becomes  the  duty  of  an  officer  to  pay  money  at  a  distant  point,  he 
may  do  so  by  a  bill  of  exchange,  because  that  is  the  usual  and  appropriate 
mode  of  doing  it.  So,  when  an  officer  or  agent  of  the  government  at  a  dis- 
tance is  entitled  to  money  here,  the  person  holding  the  fund  may  pay  his  drafts. 
And  whenever,  in  conducting  any  of  the  fiscal  affairs  of  the  government,  the 
drawing  a  bill  of  exchange  is  the  appropriate  means  of  doing  that  which  the 
department,  or  officers  having  the  matter  in  charge,  has  a  right  to  do,  then  he 
can  draw  and  bind  the  government  in  doing  so.  But  the  obligation  resting  on 
him  to  perform  that  duty,  and  his  right  and  authority  tQ  effect  such  an  object, 
is  always  open  to  inquiry,  and  if  they  be  found  wanting,  or  if  they  be  forbid- 
den by  express  statute,  then  the  draft  or  acceptance  is  not  binding  on  the  gov- 
ernment. It  cannot  be  maintained  that,  b3cause  an  officsr  <3an  lawfully  issue 
bills  of  exchange  for  some  purposes,  that  no  inquiry  can  be  made  in  any  case 
into  the  purpose  for  Avhich  a  bill  was  issued.  The  government  cannot  be  held 
to  a  more  rigid  rule,  in  this  respect,  than  a  private  individual.  If  A.  authorizes 
B.  to  buy  horses  for  him,  and  to  draw  on  him  for  the  purchase  money,  B.  cannot 
buy  land  and  bind  A.  by  drawing  on  him  for  the  price.  Such  a  doctrine  would 
enable  a  man,  in  private  life,  to  whom  a  well  defined  and  limited  authority  was 
given,  to  ruin  the  principal  who  had  conferred  it.  So  it  would  place,  the  gov- 
ernment at  the  mercy  of  all  its  agents  and  officers,  although  the  laws  under 
which  they  act  are  public  statutes.  This  doctrine  would  enable  the  head  of  a 
department  to  flood  the  country  with  bills  of  exchange,  acceptances  and  other 
forms  of  negotiable  paper,  without  authority  and  without  limit.  No  govern- 
ment could  protect  itself,  under  such  a  doctrine,  by  any  statutory  restriction  of 
authority  short  of  an  absolute  prohibition  of  the  use  of  all  commercial  paper. 

In  accordance  with  these  views,  we  are  of  opinion  that,  as  there  can  be  no 
lawful  occasion  for  any  department  of  the  government,  or  for  any  of  its  officers 
or  agents,  to  accept  drafts  drawn  on  them,  under  any  statute  or  other  law  now 
known  to  us,  such  acceptances  cannot  bind  the  government.  An  examination 
of  the  facts  found  by  the  court  of  claims  confirms  the  views  already  stated. 
Counsel  for  the  plaintiffs  seem  to  have  been  of  the  opinion,  from  the  start,  that 
there  was  nothing  in  the  nature  of  the  transaction  which  would  support  the 
paper  on  which  they  sued,  for  they  steadily  resisted  all  efforts  on  the  part  of 
government  to  give  the  facts  in  evidence;  and  in  the  arguments  made  in 
this  court  the  right  to  recover  is  rested  almost  exclusively  on  the  proposition 
that,  because  in  some  cases  the  secretary  might  lawfully  accept,  it  must  be  pre- 
sumed in  their  favor  that  these  drafts  were  lawfully  accepted. 

§  22.  Secretary  of  war  cannot  accept  hills  as  an  accommodation  acceptor. 

It  seems  to  us  that  such  a  transaction  can  be  defended  on  no  principle  of  law, 
and  that,  in  thus  lending  to  Russell  &  Co.  the  name  and  credit  of  the  United 
States,  the  secretary  was  acting  wholly  beyond  the  scope  of  his  authority. 
The  paper  was,  in  fact,  accommodation  paper,  as  it  was  found  to  be  by  the 
court  of  claims,  by  Avhich  the  secretary  undertook  to  make  the  United  States 
acceptor  for  the  sole  benefit  of  the  drawers.  It  was  a  loan  of  the  credit  of  the 
government  volunteered  by  him,  without  consideration  and  without  authority. 
That  the  transaction  was  not  payment,  nor  intended  to  be  payment,  for  the 
supplies  furnished  is  clear,  because  the  acceptances  were  not  expected  to  be  paid 
by  the  government,  nor  payable  at  the  treasury,  but  were  to  be  met  by  the 
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drawers  at  the  bank  with  \Vhich  they  dealt.  These  drafts  did  not  interrupt  in 
the  least  the  regular  payments  made  to  Russell  &  Co.  by  the  quartermaster's 
department,  according  to  their  contracts.  Xor  do  the  drafts  seem  to  have  had 
any  relation  to  anything  due  on  these  contracts,  or  to  what  might  become  due 
before  their  maturity.  It  was,  therefore,  not  i>ayment,  nor  so  considered  by 
either  party. 

§  23.  nor  to  pay  in  advance  for  supplies. 

But  if  these  acceptances  can  be  considered  as  payments,  they  were  payments 
in  advance  of  the  service  rendered  and  supplies  furnished  —  payments  made  be- 
fore anything  was  due.  They  are  in  that  view  not  only  without  authority  of 
law,  but  are  expressly,  forbidden  by  the  act  of  January  31,  1823.  3  Stat,  at 
Large,  723.  The  first  section  of  that  statute,  which  has  never  been  repealed, 
enacts  "that,  from  and  after  the  passing  of  this  act,  no  advance  of  public 
money  shall  be  made  in  any  case  whatever;  but  in  all  cases  of  contracts  for 
the  performance  of  any  service,  or  the  delivery  of  articles  of  any  description 
for  the  use  of  the  United  States,  payment  shall  not  exceed  the  value  of  the 
services  rendered,  or  the  articles  delivered  previous  to  such  payment."  The 
transaction  by  which  these  drafts  were  accepted  was  in  direct  violation  of  this 
law,  and  of  the  limitations  which  it  imposes  upon  all  officers  of  the  government 
Every  citizen  of  the  United  States  is  supposed  to  know  the  law,  and  when  a 
purchaser  of  one  of  these  drafts  began  to  make  the  inquiries  necessary  to  ascer- 
tain the  ^.uthority  for  their  acceptance,  he  must  have  learned  at  once  that,  if 
received  by  Russell,  Majors  ife  Waddell  as  payment,  they  were  in  violation  of 
law,  and  if  received  as  accommodation  paper,  they  were  evasions  of  this  law, 
and  without  any  shadow  of  authority. 

It  is  proper  to  observe  that  it  does  not  appear  from  this  record  that  anything 
remains  due  to  Russell  &  Co.  under  their  contract  with  the  government,  or 
that  anything  was  due  them  at  the  maturity  of  any  of  these  drafts,  nor  is 
there  any  atteinpt  on  the  part  of  plaintiffs  to  show  either  of  these  things, 
or  the  state  of  the  accounts  between  those  contractors  and  the  government  at 
the  time  the  drafts  matured.  These  cases  have  long  been  before  the  depart- 
ments, before  congress  and  the  court  of  claims,  and  have  been  the  subject  of 
i?iuch  laborious  consideration  everywhere.  The  amount  involved  is  large,  the 
principles  on  which  the  claims  are  asserted  are,  to  some  extent,  new,  and  wo 
have  given  them  a  careful  and  earnest  investigation.  We  are  of  opinion  that 
the  judgments  rendered  by  the  court  of  claims  against  the  plaintiffs  must  be 
aflftrmed. 

Justices  Nelson,  Grieb  and  Clifford  dissented,  holding  (1)  that  the  instru- 
ments were  not  bills  of  exchange,  and  (2)  that  the  secretary'  of  war  had  author- 
ity to  accept  bills  drawn  for  supplies,  and  that  if  the  instruments  had  been 
negotiable  the  government  would  have  been  bound  to  a  hona  fde  holder  for 
value. 

EAILROAD  COMPANY  v.  NATIONAL  BANK. 
(12  Otto,  14-59.     1880.) 

Error  to  U.  S.  Circuit  Court,  Southern  District  of  New  York. 

Statement  of  Facts. —  The  railroad  company  made  its  promissory  note  for 
$5,000,  which,  on  being  indorsed  by  Le  Count  and  Palmer  &  Co.,  was  placed  in 
the  hands  of  Hutchinson  &  IngersoU,  note  brokers  of  Wall  street,  for  negotia- 
tion and  sale.    This  firm  borrowed  money  at  different  times  from  the  National 
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Bank  upon  collaterals,  among  others  a  loan  of  $36,000  secured  by  this  $5,000 
note  and  a  number  of  other  notes  as  collaterals.  The  collaterals  upon  another 
loan  having  proved  insufficient,  Hutchinson  &  Ingersoll  executed  an  agreement 
bv  which,  in  effect,  all  the  collaterals  they  had  given  should  be  held  in  gross, 
liable  for  any  or  all  of  their  different  debts  to  the  bank.  For  this  agreement  no 
consideration  in  the  way  of  forbearance  or  extensioh  was  given  by  the  bank.  The 
railroad  company  was  indebted  to  Hutchinson  &  Ingersoll  in  the  sum  of  $600. 
On  the  8th  of  August,  1873,  it  tendered  to  that  firm  the  money,  and  demanded 
its  $5,000  note.  Somewhat  later  it  made  a  like  demand  of  the  bank.  The 
$36,000  loan  was  paid  out  of  the  other  collaterals  pledged  to  secure  it,  leaving 
the  $5,000  note  untouched.  The  bank  claimed  the  note  as  collateral  to  secure 
another  loan  of  $10,000,  the  specific  assets  pledged  to  its  payment  having 
been  exhausted  without  paying  the  debt.  In  1874  the  bank  sued  one  of  the 
indorsers  (Palmer  &  Co.)  on  the  note,  and  the  case  having  been  sent  to  a  ref- 
eree, judgment  was  rendered  against  the  defendant  for  $601,  the  amount  due 
by  the  railroad  company  to  Hutchinson  &  Ingersoll,  who  in  the  interval  had 
become  insolvent.  That  judgment  was  satisfied.  This  suit  was  brought  to  re- 
cover from  the  railroad  company  the  amount  of  the  $5,000  note,  and  judgment 
was  rendered  for  the  plaintiff.  See,  also,  the  statement  of  facts  in  the  opinion 
by  Mr.  justice  Clifford. 

§  24,  Judgment  against  indorser  is  not  res  adjudicata  as  to  maker. 

Opinion  by  Mr.  Justice  Harla^n. 

The  first  proposition  of  the  plaintiff  in  error  is  that  there  has  been  a  final 
determination  by  a  court  of  competent  jurisdiction,  between  the  same  parties 
or  their  privies,  upon  the  same  subject  matter  as  that  here  in  controversy. 
This  contention  rests  upon  the  judgment  of  the  supreme  court  of  New  York, 
in  the  action  instituted  by  the  bank  against  Palmer  &  Co.,  as  the  indorsers  of 
the  note  in  suit.  The  judgment  in  the  state  court  clearly  constitutes  no  bar  to 
the  present  action.  Personal  judgments  bind  only  parties  and  their  privies. 
The  railroad  company  was  not  a  party  t6  the  separate  action  against  Palmer 
&  Co.,  nor  did  it  receive  notice  from  the  latter  of  the  pendency  of  that  suit. 
It  was,  therefore,  in  no  manner  affected  by  the  judgment.  Had  the  company 
received  such  notice  in  due  time,  it  would  perhaps,  although  not  technically  a 
party  to  the  record,  have  been  estopped,  at  least  as  between  it  and  its  accom- 
modation indorsers,  from  saying  that  the  latter  were  not  bound  to  pay  the 
judgment,  if  obtained  without  fraud  or  collusion.  Being,  however,  an  entire 
stranger  to  the  record,  it  had  no  opportunity  or  right  in  that  proceeding  to 
fcontrovert  the  claim  of  the  bank,  to  control  the  defense,  to  introduce  or  cross- 
examine  witnesses,  or  to  prosecute  a  writ  of  error  to  the  judgment.  If,  in  the 
action  against  Palmer  &  Co.,  the  bank  had  obtained  judgment  for  the  full 
amount  of  the  note,  and,  being  unable  to  collect  it,  had  sued  the  railroad  com- 
pany, the  latter  would  not  have  been  precluded  by  the  judgment  in  that  action, 
to  which  it  was  not  a  party,  and  of  the  pendency  of  which  it  had  not  been  noti- 
fied, from  asserting  any  defense  it  might  have  against  the  note.  This  being 
so,  it  results  that  the  company  cannot  plead  the  judgment  in  the  state  court  as 
a  bar  to  this  action.  An  estoppel,  arising  out  of  the  judgment  of  a  court  of 
competent  jurisdiction,  is  equally  conclusive  upon  all  the  parties  to  the  action 
and  their  privies.  It  may  not  be  invoked  or  repudiated  at  the  pleasure  of  one 
of  the  parties,  as  his  interest  may  happen  to  require.  The  liability  of  the 
maker  and  indorsers  was  not  joint,  but  several,  and  therefore  a  judgment  in  an 
action  against  the  indorsers  upon  the  contract  of  indorsement  could  not  bar  a 
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separate  action  by  the  bank  against  the  maker, — certainly  not  where  the 
maker  was  without  notice  from  the  indorsers  of  the  pendency  of  the  action 
against  them. 

§  25.  Bights  of  holder  of  iwie  pledged  as  collateral  securitg. 

The  next  proposition  involves  the  right  of  the  railroad  company  to  show,  as 
against  the  bank,  that  the  note  was  executed  and  delivered  to  Hutch insoa  & 
IngersoU  for  the  purpose  only  of  raising  money  upon  it  for  the  company,  and 
that  consequently  they  had  no  authority  to  pledge  it*as  collateral  security  for 
their  own  indebtedness  to  the  bank.  It  will  have  been  observed  from  the  state- 
ment of  facts,  that  the  note  in  suit  was  among  those  pledged  to  the  bank  as 
security  for  the  call  loan  of  $36,000,  made  June  19, 1873;  that  Howes,  Hyatt 
&  Co.,  whose  notes  had  been  pledged  as  security  for  the  call  loan  of  $10,000, 
made  June  19,  1873,  having  become  insolvent,  Hutchinson  &  IngersoU,  July 
22,  1873,  at  the  request  of  the  bank,  executed  the  writing,  dated  June  19,  1873, 
whereby  they  pledged  all  securities,  bonds,  stocks,  things  in  action,  or  other 
property  theretofore  deposited  with  the  bank,  whether  specifically  or  not,  as 
security  for  the  payment  of  any  and  every  indebtedness,  liability  or  engage- 
ment held  by  the  bank,  for  which  they  were,  or  should  become,  in  any  way 
liable.  Although,  therefore,  the  call  loan  of  $36,000  was  extinguished  without 
resorting  to  the  note  in  suit,  that  note,  under  the  agreement  made  July  22, 
1873,  stood  pledged  as  collateral  security,  also,  for  the  $10,000 call  loan  of  July 
11,  1873,  The  bank,  we  have  seen,  received  the  note  before  its  maturity,  in- 
dorsed in  blank,  without  any  express  agreement  to  give  time,  but  without  no- 
tice that  it  was  other  than  ordinarj^  business  paper,  or  that  there  was  any 
defense  thereto,  and  in  ignorance  of  the  purposes  for  which  it  had  been  exe- 
cuted and  delivered  to  Hutchinson  &  IngersoU.  Did  the  bank,  under  these  cir- 
cumstances, become  a  holder  for  value,  and  as  such  entitled,  according  to  the 
recognized  principles  of  commercial  law,  to  bo  protected  against  the  equities  or 
defenses  which  the  railroad  company  may  have  against  the  other  parties  to  the 
note? 

§  26.  Authorities  reviewed. 

This  question  was  carefully  considered,  though,  perhaps,  it  was  not  absolutely 
necessary  to  be  determined,  in  Swift  v,  Tyson,  16  Pet.,  1  (§§  382-386,  infra). 
After  stating  that  the  law  respecting  negotiable  instruments  was  not  the  law 
of  a  single  country  only,  but  of  the  commercial  world,  the  court,  speaking  by 
Mr.  Justice  Story,  said:  *' And  we  have  no  hesitation  in  saying  that  a  pre- 
existing debt  does  constitute  a  valuable  consideration  in  the  sense  of  the  gen- 
eral rule  already  stated  as  applicable  to  negotiable  instruments.  Assuming  it' 
to  be  true  (which,  however,  may  well  admit  of  some  doubt  from  the  generality 
of  the  language)  that  the  holder  of  a  negotiable  instrument  is  unaffected  with 
the  equities  between  antecedent  parties,  of  which  he  has  no  notice,  only  where 
he  receives  it  in  the  usual  course  of  trade  and  business  for  a  valuable  considera- 
tion, before  it  becomes  due,  we  are  prepared  to  say  that  receiving  it  in  pay- 
ment ot  or  as  security  for  a  pi^e-existiiig  debt  is  according  to  the  known  usual 
course  of  trade  and  business.  And  why,  upon  principle,"  continued  the  court, 
'^  should  not  a  pre-existing  debt  be  deemed  such  a  valuable  consideration?  It 
is  for  the  benefit  and  convenience  of  the  commercial  world  to  give  as  wide  an 
extent  as  practicable  to  the  credit  and  circulation  of  negotiable  paper,  that  it 
may  pass  not  only  as  security  for  new  purchases  and  advances,  made  upon  the 
transfer  thereof,  but  also  in  payment  of  and  as  security  for  pre-existing  debts. 
The  creditor  is  thereby  enabled  to  realize  or  to  secure  his  debt,  and  thus  may 
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safely  give  a  prolonged  credit,  or  forbear  from  taking  any  legal  steps  to  enforce 
•his  rights.  The  debtor,  also,  has  the  advantage  of  making  his  negotiable 
secorities  of  eqaivalent  value  to  cash.  But  establish  the  opposite  conclusion, 
that  negotiable  paper  cannot  be  applied  in  payment  of  or  as  security  for  pre- 
existing debts,  without  letting  in  all  the  equities  between  the  original  and 
antecedent  parties,  and  the  value  and  circulation  of  such  securities  must  be 
essentially  diminished,  and  the  debtor  driven  to  the  embarrassment  of  making 
a  sale  thereof,  often  at  a  ruinous  discount,  to  some  third  person,  and  then  by 
circuity  to  apply  the  proceeds  to  the  payment  of  his  debts.  What,  indeed, 
upon  such  a  doctrine  would  become  of  that  large  class  of  cases  where  new  notes 
are  given  by  the  same  or  by  other  parties,  by  way  of  renewal  or  security  to 
banks,  in  lieu  of  old  securities  discounted  by  them  which  have  arrived  at  ma- 
turity ?  Probably  more  than  one-half  of  all  bank  transactions  in  our  country, 
as  well  as  those  of  other  countries,  are  of  this  nature.  The  doctrine  would 
strike  a  fatal  blow  at  all  discounts  of  negotiable  securities  for  pre-existing 
debts."  After  a  review  of  the  English  cases,  the  court  proceeded :  "  They 
directly  establish  that  a  bona  fide  holder,  taking  a  negotiable  note  in  payment 
of  or  as  security  for  a  pre-existing  debt,  is  a  holder  for  a  valuable  consideration, 
entitled  to  protection  against  all  the  equities  between  the  antecedent  parties." 

The  opinion  in  that  case  has  been  the  subject  of  criticism  in  some  courts, 
because  it  seemed  to  go  beyond  the  precise  point  necessary  to  be  decided,  when 
declaring  that  the  bona  fide  holder  of  a  negotiable  note,  taken  as  collateral 
security  for  an  antecedent  debt,  was  protected  against  equities  existing  between 
the  original  or  antecedent  parties.  The  brief  dissent  of  Mr.  Justice  Catron 
was  solely  upon  that  ground,  which  renders  it  quite  certain  that  the  whole 
court  was  aware  of  the  extent  to  which  the  opinion  carried  the  doctrines  of  the 
commercial  law  upon  the  subject  of  negotiable  instruments  transferred  or  de- 
livered as  security  for  antecedent  indebtedness.  In  the  judgment  of  this  court, 
as  then  constituted  (Mr.  Justice  Catron  alone  excepted),  the  holder  of  a  nego- 
tiable instrument,  received  before  maturity,  and  without  notice  of  any  defense 
thereto,  is  unaffected  by  the  equities  or  defenses  of  antecedent  parties,  equally 
whether  the  note  is  taken  as  collateral  security  for  or  in  payment  of  previous 
indebtedness.  And  we  understand  the  case  of  McCarty  v.  Roots,  21  How., 
432,  to  affirm  Swift  v.  Tyson  upon  the  point  now  under  consideration.  It  was 
there  said :  "  Nor  does  the  fact  that  the  bills  were  assigned  to  the  plaintiff  as 
collateral  security  for  a  pre-existing  debt  impair  the  plaintiff's  right  to  recover." 
p.  438.  "The  delivery  of  the  bills  to  the  plaintiff  as  collateral  security  for  a 
pre-existing  debt,  under  the  decision  of  Swift  v.  Tyson,  was  legal."     p.  439. 

It  may  be  remarked  in  this  connection  that  the  courts  holding  a  different 
rule  have  uniformly  referred  to  an  opinion  of  Chancellor  Kent  in  Bay  v.  Cod- 
dington,  5  Johns.  Ch.  (N.  Y.),  54,  reaffirmed  in  Coddington  v.  Bay,  20  Johns. 
(N.  Y.),  637.  There  is,  however,  some  reason  to  believe  that  the  views  of  that 
eminent  jurist  were  subsequently  modifieJ.  In  the  later  editions  of  his  Com- 
mentaries (vol.  iii,  p.  81,  note  J),  prepared  by  himself,  reference  is  made  to 
Stalker  v.  McDonald,  6  Hill  (N.  Y.),  93,  in  which  the  principles  asserted  in  Bay 
V.  Coddington  were  re-examined  and  maintained  in  an  elaborate  opinion  by 
Chancellor  Walworth,  wlio  took  occasion  to  say  that  the  opinion  in  Swift  v, 
Tyson  was  not  correct  in  declaring  that  a  pre-existing  debt  was,  of  itself,  and 
without  other  circumstances,  a  sufficient  consideration  to  enWile  tYiQ  bona  fide 
holder,  without  notice,  to  recover  on  the  note,  when  it  might  not,  as  between 
the  original  parties,  be  valid.    But  Chancellor  Kent  adds:  "Mr.  Justice  Story, 
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on  Promissory  iN'otes,  p.  215,  note  1,  repeats  and  sustains  the  decision  in  Swift 
V,  Tyson,  and  1  am  inclined  to  concur  in  that  decision  as  the  plainer  and  better 
doctrine."  Of  course  it  did  not  escape  his  attention  that  the  court  in  6wif  t  v. 
Tj^son  declared  the  equities  of  prior  parties  to  be  shut  out  as  well  when  the  note 
was  merely  pledged  as  collateral  security  for  a  pre-existing  debt,  as  when  trans- 
ferred in  payment  or  extinguishment  of  such  debt. 

§  27.  The  doctrine  a%  to  hona  fide  JuMer  of  paper  assigned  as  ccUateral. 

According  to  the  very  general  concurrence  of  judicial  authority  in  this  conn- 
try  as  well  as  elsewhere,  it  may  be  regarded  as  settled  in  commercial  jurispru- 
dence—  there  being  no  statutory  regulations  to  the  contrary  —  that  where 
negotiable  paper  is  received  in  payment  of  an  antecedent  debt ;  or  where  it  is 
transferred,  by  indorsement,  as  collateral  security  for  a  debt  created,  or  a  par- 
chase  made,  at  the  time  of  transfer;  or  the  transfer  is  to  secure  a  debt  not  due, 
under  an  agreement  express  or  to  be  clearly  implied  from  the  circumstances, 
that  the  collection  of  the  principal  debt  is  to  be  postponed  or  delayed  until  the 
collateral  matured ;  or  where  time  is  agreed  to  be  given  and  is  actually  given 
upon  a  debt  overdue,  in  consideration  of  the  transfer  of  negotiable  paper  as  col- 
lateral security  therefor;  or  where  the  transferred  note  takes  the  place  of  other 
paper  previously  pledged  as  collateral  security  for  a  debt,  either  at  the  time 
such  debt  was  contracted  or  before  it  became  due, —  in  each  of  these  cases  the 
holder  who  takes  the  transferred  paper,  before  its  maturity,  and  without  notice, 
actual  or  otherwise,  of  any  defense  thereto,  is  held  to  have  received  it  in  due 
course  of  business,  and,  in  the  sense  of  the  commercial  law,  becomes  a  holder 
for  value,  entitled  to  enforce  payment,  without  regard  to  any  equity  or  defense 
which  exists  between  prior  parties  to  such  paper.  Upon  these  propositions 
there  seems  at  this  day  to  be  no  substantial  conflict  of  authority.  But  there 
is  such  conflict  where  the  note  is  transferred  as  collateral  security  inerdy^  with- 
out other  circumstances,  for  a  debt  previously  created.  One  of  the  grounds 
upon  which  some  courts  of  high  authority  refuse,  in  such  cases,  to  apply  the 
rule  announced  in  Swift  v.  Tyson  is,  that  transactions  of  that  kind  are  not  in 
the  usual  and  ordinary  course  of  commercial  dealings.  But  this  objection  is  not 
sustained  by  the  recognized  usages  of  the  commercial  world,  nor,  as  we  think, 
by  sound  reason.  The  transfer  of  negotiable  paper  as  security  for  antecedent 
debts  constitutes  a  material  and  an  increasing  portion  of  the  commerce  of  the 
country.  Such  transactions  have  become  very  common  in  financial  circles. 
They  have  grown  out  of  the  necessities  of  business,  and,  in  these  days  of  great 
commercial  activity,  they  contribute  largely  to  the  benefit  and  convenience 
both  of  debtors  and  creditors.  Mr.  Parsons,  in  his  treatise  on  the  Law  of 
Promissory  Notes  and  Bills  of  Exchange,  discusses  the  general  question  of  the 
transfer  of  negotiable  paper  under  three  aspects  —  one,  where  the  paper  is 
received  as  collateral  security  for  antecedent  debts.  We  concur  with  the 
author,  "that,  when  the  principles  of  the  law  merchant  have  established  more 
firmly  and  unreservedly  their  control  and  their  protection  over  the  instruments 
of  the  merchant,  all  of  these  transfers  (not  affected  by  peculiar  circumstances) 
will  be  held  to  be  regular,  and  to  rest  upon  a  valid  consideration."  1  Parsons, 
Notes  and  Bills  (2d  ed.),  218. 

Another  ground  upon  which  some  courts  have  declined  to  sanction  the  rule 
announced  in  Swift  v,  Tyson  is,  that  upon  the  transfer  of  negotiable  paper 
merely  as  a  collateral  security  for  an  antecedent  debt  nothing  is  surrendered 
by  the  indorsee, —  that  to  permit  the  equities  between  prior  parties  to  prevail 
deprives  him  of  no  right  or  advantage  enjoyed  at  the  time  of  transfer,  imposes 
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tipon  him  no  additional  burdens,  and  subjects  him  to  no  additional  inconven- 
iences. This  may  be  true  in  some,  but  it  is  not  true  in  most  cases,  nor,  in  our 
opinion,  is  it  ever  true  when  the  note,  upon  its  delivery  to  the  transferee,  is  in 
such  form  as  to  make  him  a  party  to  the  mstrument,  and  impose  upon  him  the 
duties  which,  according  to  the  commercial  law,  must  be  discharged  by  the 
holder  of  negotiable  paper  in  order  to  fix  liability  upon  the  indorser.  The 
bank  did  not  take  the  note  in  suit  as  a  mere  agent  to  receive  the  amount  due 
when  it  suited  the  convenience  of  the  debtor  to  make  payment.  It  received 
the  note  under  an  obligation  imposed  by  the  commercial  law,  to  present  it  for 
payment,  and  give  notice  of  non-payment,  in  the  mode  prescribed  by  the  set- 
tled rules  of  that  law..  We  are  of  opinion  that  the  undertaking  of  the  bank 
to  fix  the  liabilit)''  of  prior  parties,  by  due  presentation  for  payment  and  due 
notice  in  case  of  non-payment, —  an  undertaking  necessarily  implied  by  becom- 
ing a  party  to  the  instrument, —  was  a  sufficient  consideration  to  protect  it 
against  equities  existing  between  the  other  parties,  of  which  it  had  no  notice. 
It  assumed  the  duties  and  responsibilities  of  a  holder  for  value,  and  should 
have  the  rights  and  privileges  pertaining  to  that  position.  The  correctness  of 
this  rule  is  apparent  in  cases  like  the  one  now  before  us.  The  note  in  suit  was 
negotiable  in  form,  and  was  delivered  by  the  maker  for  the  purpose  of  being 
negotiated.  Had  it  been  regularly  discounted  by  the  bank,  at  any  time  before 
maturity,  and  the  proceeds  either  placed  to  the  credit  of  Hutchinson  &  Inger- 
soU,  or  applied  directly  to  the  discharge,  pro  tanto^  of  any  one  of  the  call 
loans  previously  made  to  them,  it  would  not  be  doubted  that  the  bank  would 
be  protected  against  the  equities  of  prior  parties.  Instead  of  procuring  its 
formal  discount,  JIutchinson  &  Ingersoll  used  it  to  secure  the  ultimate  pay- 
ment of  their  own  debt  to  the  bank.  At  the  time  the  written  agreement  of 
July  22,  1873,  was  executed,  by  which  this  note,  with  others,  was  pledged  as 
security  for  any  debt  then  or  thereafter  held  against  them,  the  bank  had  the 
right  to  call  in  the  $10,000  loan,  that  is,  to  require  immediate  payment.  The 
securities  upon  which  that  loan  rested  had  become,  in  part,  worthless,  and  it  is 
evident  that  but  for  the  deposit  of  additional  collateral  securities  the  bank 
would  have  called  in  the  loan,  or  resorted  to  its  rightful  legal  remedies  for  the 
enforcement  of  payment.  It  was,  under  the  circumstances,  the  duty  of  the 
debtors  to  make  such  payment  or  to  secure  the  debt.  It  was  important  to 
them,  and  was  in  the  usual  course  of  commercial  transactions,  to  furnish  such 
security.  If  the  'bank  was  deceived  as  to  the  real  ownership  of  the  paper,  or 
as  to  the  purposes  of  its  execution  and  delivery  to  Hutchinson  &  Ingersoll,  it 
was  because  the  railroad  company  intrusted  it  to  those  parties  in  a  form  which 
indicated  that  the  latter  were  its  rightful  holders  and  owners,  with  absolute 
power  to  dispose  of  it  for  any  purpose  they  saw  proper. 

Our  conclusion,  therefore,  is  that  the  transfer,  before  maturity,  of  negotia- 
ble paper,  as  security  for  an  antecedent  debt  merely,  without  other  circum- 
stances, if  the  paper  be  so  indorsed  that  the  holder  becomes  a  party  to  the 
instrument,  although  the  transfer  is  without  express  agreement  by  the  creditor 
for  indulgence,  is  not  an  improper  use  of  such  paper,  and  is  as  much  in  the  usual 
course  of  commercial  business  as  its  transfer  in  payment  of  such  debt.  In 
either  case,  the  hona  fide  holder  is  unaffected  by  equities  or  defenses  between 
prior  parties,  of  which  he  had  no  notice.  This  conclusion  is  abundantly  sus- 
tained by  authority.  A  diflFerent  determination  by  this  court  would,  we  ap- 
prehend, greatly  surprise  both  the  legal  profession  and  the  commercial  world. 
See  Bigelow's  Bills  and  Notes,  502  et  aeq.;  1  Daniel,  Neg.  Inst.  (2d  ed.),  c.  25, 
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sees.  820-833;  Story,  Promissory  Notes,  sees.  186, 195  (7th  ed.),  by  ThomdykeJ 
1  Parsons,  Notes  and  Bills  (2d  ed.),  218,  sec.  4,  o.  6;  and  Kedfield  &  Bigelow'* 
Leading  Cases  upon  Bills  of  Exchange  and  Promissory  Notes,  where  the  author- 
ities are  cited  by  the  authors. 

It  is,  however,  insisted  that,  by  the  course  of  judicial  decision  in  New  York, 
negotiable  paper  transferred  merely  as  collateral  security  for  an  antecedent 
debt  is  subject  to  the  equities  of  prior  parties  existing  at  the  time  of  transfer; 
that  the  bank  being  located  in  New  York,  and  the  other  parties  being  citizens 
of  the  same  state,  and  the  contract  having  been  there  made,  this  court  is  bound 
to  accept  and  follow  the  decision  of  the  state  court,  whether  it  meets  our  ap- 
proval or  not.  This  contention  rests  upon  the  provision  of  the  statute  which 
declares  that  "  the  laws  of  the  several  states,  except  where  the  constitution, 
treaties  or  statutes  of  the  United  States  otherwise  require  or  provide,  shall  be 
regarded  as  rules  of  decision  in  trials  at  common  law,  in  the  courts  of  the 
United  States,  in  cases  where  they  apply."  It  is  undoubtedly  true  that,  if  we 
should  apply  to  this  case  the  principles  announced  in  the  highest  court  of  the 
state  of  New  York,  a  different  conclusion  would  have  been  reached  from  that 
already  announced.  That  learned  court  has  held  that  the  holder  of  negotiable 
paper,  transferred  merely  as  collateral  security  for  an  antecedent  debt,  nothing 
more,  is  not  a  holder  for  value,  within  those  rules  of  commercial  law  which 
protect  such  paper  against  the  equities  of  prior  parties. 

§  28,  T/ie  deci6i07i8  of  state  courts  do  not  conclude  the  judgment  of  this  court 
aix  questions  of  general  commercial  law. 

The  question  here  presented  is  concluded  by  our  former  decisions.  We  re- 
mark, at  the  outset,  that  the  section  of  the  statute  of  the  United  States  already 
quoted  is  the  same  as  the  thirty-fourth  section  of  the  original  judiciary  act.  In 
Swift  V.  Tyson,  supra^  the  contention  was  that  this  court  was  obliged  to  follow 
the  decisions  of  the  state  courts  in  all  cases  where  they  apply.  But  this  court 
said:  "In  order  to  maintain  the  argument,  it  is  essential,  therefore,  to  hold 
that  the  word  4aws'  in  this  section  includes  within  the  scope  of  its  meaning 
the  decisions  of  the  local  tribunals.  In  the  ordinary  use  of  language  it  will 
hardly  be  contended  that  the  decisions  of  courts  constitute  laws.  They  are,  at 
most,  only  evidence  of  what  the  laws  are,  and  are  not  of  themselves  laws. 
They  are  often  re-examined,  reversed  and  qualified  by  the  courts  themselves, 
whenever  they  are  found  to  be  either  defective,  or  ill-founded,  or  otherwise  in- 
correct. The  laws  of  a  state  are  more  usually  understood  to  mean  the  rules 
and  enactments  promulgated  by  the  legislative  authority  thereof,  or  long- 
established  local  customs  having  the  force  of  laws.  In  all  the  various  cases 
which  have  hitherto  come  before  us  for  decision  this  court  have  uniformly  sup- 
posed that  the  true  interpretation  of  the  thirty-fourth  section  limited  its  appli- 
cation to  state  laws  strictl}'  local;  that  is  to  say,  to  the  positive  statutes  of  the 
state,  and  the  construction  thereof  adopted  by  the  local  tribunals,  and  to  rights 
and  titles  to  things  having  a  permanent  locality,  such  as  the  rights  and  titles  to 
real  estate,  and  other  matters  immovable  and  intra-territorial  in  their  nature 
and  character.  It  has  never  been  supposed  by  us  that  the  section  did  apply,  or 
was  designed  to  apply,  to  questions  of  a  more  general  nature,  not  at  all  depend- 
ent upon  local  statutes  or  local  usages  of  a  fixed  and  permanent  operation;  as, 
for  example,  to  the  construction  of  ordinary  contracts  or  other  written  instru- 
ments, and  especially  to  questions  of  general  commercial  law  where  the  state 
tribunals  are  called  upon  to  perform  the  like  functions  as  ourselves;  that  is,  to 
ascertain  upon  general  reasoning  and  legal  analogies  what  is  the  true  exposition 
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of  the  contract  or  instrument,  or  what  is  the  just  rule  furnished  by  the  prin- 
ciples of  commercial  law  to  govern  the  case.  And  we  have  not  now  the 
slightest  difficulty  in  holding  that  this  section,  upon  its  true  intendment  and 
construction,  is  strictly  limited  to  local  statutes  and  local  usages  of  the  char- 
acter before  stated,  and  does  not  extend  to  contracts  and  other  instruments  of 
a  commercial  nature,  the  true  interpretation  and  effect  whereof  are  to  be 
sought,  not  in  the  decisions  of  the  local  tribunals,  but  in  the  general  principles 
and  doctrines  of  commercial  jurisprudence.  Undoubtedly,  the  decisions  of  the 
local  tribunals  upon  such  subjects  are  entitled  to  and  will  receive  the  most  de- 
liberate attention  and  respect  of  this  court;  but  they  cannot  furnish  positive 
rules,  or  conclusive  authority,  by  which  our  own  judgments  are  to  be  bound  up 
and  governed." 

In  Carpenter  v.  Providence  Washington  Ins.  Co.,  16  Pet,  495,  decided  at  the 
same  term  with  Swift  v.  Tyson,  it  was  necessary  to  determine  certain  questions 
in  the  law  of  insurance.  The  court  said:  "The  questions  under  our  consider- 
ation are  questions  of  general  commercial  law,  and  depend  upon  the  construc- 
tion of  a  contract  of  insurance  which  is  by  no  means  local  in  its  character,  or 
regulated  by  any  local  policy  or  customs.  Whatever  respect,  therefore,  the 
decisions  of  state  tribunals  may  have  on  such  a  subject,  and  they  certainly  are 
entitled  to  great  respect,  they  cannot  conclude  the  judgment  of  this  court.  On 
the  contrary,  we  are  bound  to  interpret  this  instrument  according  to  our  own 
opinion  of  its  true  intent  and  objects,  aided  by  all  the  lights  which  can  be  ob- 
tained from  all  external  sources  whatsoever;  and  if  the  result  to  which  we 
have  arrived  differs  from  these  learned  state  courts,  we  may  regret  it,  but  it 
cannot  be  permitted  to  alter  our  judgment."  In  Gates  v.  National  Bank  (100 
XJ.  S.,  239;  §§397-4:04,  infra)^  we  had  before  us  the  precise  question  now 
under  consideration.  That  was  an  action  by  a  national  bank,  located  in  Ala- 
bama, against  a  citizen  of  that  state,  upon  a  promissory  note  there  executed 
and  negotiated.  It  was  contended  that  the  decision  of  the  supreme  court  of 
Alabama  should  be  accepted  as  the  law  governing  the  rights  of  parties.  We, 
however,  held  —  referring  to  some  of  our  previous  decisions  —  that  the  federal 
courts  were  not  bound  by  the  decisions  of  the  state  courts  "  upon  questions  of 
general  commercial  law.  .  .  .  We  have  already  seen  that  the  statutes  of 
Alabama  placed  under  the  protection  of  the  commercial  law  promissory  notes 
payable  in  money  at  a  certain  designated  place ;  but  how  far  the  rights  of  par- 
ties here  are  affected  by  the  rules  and  doctrines  of  that  law  is  for  the  federal 
courts  to  determine,  upon  their  own  judgment  as  to  what  these  rules  and  doc- 
trines are." 

To  this  doctrine,  which  received  the  approval  of  all  the  members  of  this  court 
when  first  announced,  we  have,  as  our  decisions  show,  steadily  adhered.  We 
perceive  no  reason  for  its  modification  in  any  degree  whatever.  We  could  not 
infringe  upon  it,  in  this  case,  without  disturbing  or  endangering  that  stability 
which  is  essential  to  be  maintained  in  the  rules  of  commercial  law.  The  de- 
cisions of  the  New  York  court,  which  we  are  asked  to  follow  in  determining 
the  rights  of  parties  under  a  contract  there  made,  are  not  in  exposition  of  any 
legislative  enactment  of  that  state.  They  express  the  opinion  of  that  court,  not 
as  to  the  rights  of  parties  under  any  law  local  to  that  state,  but  as  to  their 
rights  under  the  general  commercial  law  existing  throughout  the  Union,  except 
where  it  may  have  been  modified  or  changed  by  some  local  statute.  It  is  a 
law  not  peculiar  to  one  state,  or  dependent  upon  local  authority,  but  one  arising 
out  of  the  usages  of  the  commercial  world.    Suppose  a  state  court,  in  a  case 
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before  it,  should  determine  what  were  the  laws  of  war  as  applicable  to  that  and 
similar  cases.  The  federal  courts,  sitting  in  that  state,  possessing,  it  most  be 
conceded,  equal  power  with  the  state  court  in  the  determination  of  such  ques- 
tions, must,  upon  the  theory  of  counsel  for  the  plaintiflf  in  error,  accept  the  con- 
clusions of  the  state  court  as  the  true  interpretation,  for  that  locality,  of  the 
laws  of  war,  and  as  the  "  law  "  of  the  state  in  the  sense  of  the  statute  which 
makes  the  "  laws  of  the  states  rules  of  decision  in  trials  at  common  law.''  We 
apprehend,  however,  that  no  one  would  go  that  far  in  asserting  the  binding 
iorce  of  state  decisions  upon  the  courts  of  the  United  States  when  the  latter 
are  required,  in  the  discharge  of  their  judicial  functions,  to  consider  questions 
of  general  law,  arising  in  suits  to  which  their  jurisdiction  extends.  To  so  hold 
would  be  to  defeat  one  of  the  objects  for  which  those  courts  were  established, 
and  introduce  infinite  confusion  in  their  decisions  of  such  questions.  Further 
elaboration  would  seem  to  be  unnecessary. 

Judgment  affirmed. 

Justices  Milleb  and  Field  dissented. 

Opinion  by  Mr.  Justice  Clifford. 

Commercial  law  is  a  system  of  jurisprudence  acknowledged  by  all  maritime 
nations,  and  upon  no  subject  is  it  of  more  importance  that  there  should  be,  as 
far  as  practicable,  uniformity  of  decision  throughout  the  world. 

§  29,  Nature  of  hiUs  of  exchange  and  promissory  notes. 

Bills  of  exchange  and  promissory  notes  are  commercial  paper  in  the  strictest 
sense,  and  as  such  must  ever  be  regarded  as  favored  instruments,  as  well  on  ac- 
count of  their  negotiable  quality  as  their  universal  convenience  in  mercantile 
affairs.  Everywhere  the  rule  is  that  they  may  be  transferred  by  indorsement, 
or  when  indorsed  in  blank  or  made  payable  to  bearer  they  are  transferable 
by  mere  delivery.  International  regulations  encourage  their  use  as  a  safe  and 
convenient  medium  for  the  settlement  of  balances  among  mercantile  men  of 
different  nations,  and  any  course  of  judicial  decision  calculated  to  restrain  or 
impede  their  full  and  unembarrassed  circulation  for  the  purposes  of  foreign  or 
domestic  trade  would  be  contrary  to  the  soundest  principles  of  public  policy. 
Goodman  v.  Simonds,  20  How.,  343,  364  (§§  420-425,  infra). 

Statement  of  Facts. —  Sufficient  appears  to  show  that  the  corporation  plaint- 
iff became  the  holder  of  the  note  described  in  the  declaration,  and  that,  pay- 
ment being  refused,  it  instituted  the  present  action  of  assiunpsit  to  recover  the 
amount.  Service  having  been  made,  the  defendant  appeared  and  set  up  several 
defenses,  which  are  fully  exhibited  in  its  answer  filed  in  the  case.  Certain  pro- 
ceedings followed,  which  it  is  not  necessary  to  notice,  as  the  parties  by  consent 
waived  a  jury  and  submitted  the  cause  to  the  circuit  court  upon  an  agreed 
statement  of  facts.  Hearing  was  had,  and  the  circuit  court  rendered  judgment 
in  favor  of  the  plaintiflf  for  the  amount  of  the  note  and  costs  of  suit,  and  the 
defendant  sued  out  the  present  writ  of  error.  Eight  errors  are  assigned,  but  it 
will  not  be  necessary  to  give  the  several  assignments  a  separate  examination, 
as  the  questions  presented  do  not  properly  involve  more  than  three  material 
propositions :  1.  That  the  cause  of  action  is  barred  by  a  former  recovery  in 
an  action  by  the  plaintiflf  against  the  indorsers  of  the  note.  2.  That  the 
plaintiflf,-  inasmuch  as  it  holds  the  note  as  collateral  security  for  a  pre-existing 
debt,  is  not  a  bona  fde  holder  of  the  same  within  the  meaning  of  the  commer- 
cial rule  which  shuts  out  proof  of  equities  between  the  antecedent  parties  to 
the  instrument.     3.  That  by  the  law  of  the  state  the  plaintiflf,  in  view  pf  the 
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facts  exhibited  in  the  agreed  statement,  is  not  entitled  to  the  benefit  of  that 
rule,  and  that  the  law  of  the  state  in  that  regard  furnishes  in  such  a  case  the 
rule  of  decision  in  the  federal  courts.  Special  findings  were  made  by  the  cir- 
cuit court,  from  which  it  appears  that  the  defendant  was  the  maker  of  the 
note,  and  that  it  was  payable  to  the  order  of  its  treasurer,  by  whom  it  was  in- 
dorsed in  blank,  and  that  it  was  also  indorsed  by  the  firm  of  Palmer  &  Com- 
pany, consisting  of  the  president  and  financial  agent  of  the  corporation 
defendant. 

Enough  appears  to  show  that  the  note  was  made  and  indorsed  for  the  sole 
purpose  of  raising  money  for  the  use  of  the  defendant,  nothing  having  been 
paid  to  either  of  the  indorsers  for  their  indorsement.  When  duly  executed 
and  indorsed  in  blank,  the  defendant  placed  the  note  with  others  in  the  hands 
of  a  firm  of  note  brokers  for  sale  to  raise  money  for  its  use.  Prior  to  that  the 
same  note  brokers  had  frequently  borrowed  money  from  the  corporation  plaint- 
iff; bat  they  did  not  keep  any  account  with  the  bank,  and  had  no  other  trans- 
actions with  the  same  than  those  set  forth  in  the  findings  of  the  court.  Twelve 
call  loans  at  seven  per  cent,  interest  were  made  at  different  times  by  the  plaint- 
iff to  the  note  brokers  on  collaterals,  as  specifically  enumerated  and  described 
in  the  findings,  each  of  which  was  separate  and  had  no  reference  to  any  other, 
and  it  appears  that  each  was  made  upon  a  separate  lot  of  collaterals.  Two  of 
these  loans,  to  wit,  the  one  for  $36,000  and  the  last  one,  which  is  for  $10,000, 
will  be  the  subject  of  special  comment  in  disposing  of  the  case.  Before  the 
brokers  applied  for  the  loan  of  $36,000,  it  appears  that  they  had  paid  all  their 
previous  loans  obtained  from  the  plaintiff,  and  that  they  procured  the  loan 
upon  collaterals,  among  which  was  the  note  for  $36,000  described  in  the  find- 
ings. Other  banks  or  capitalists  made  loans  to  these  brokers,  taking  collaterals 
as  security,  and  the  plaintiff  three  weeks  later  loaned  them  $10,000  more,  taking 
as  security  the  four  notes  mentioned  in  the  findings. 

Adequate  collaterals  were  at  that  time  held  by  the  plaintiff  for  each  of  those 
loans,  but  it  appears  that  the  promisors  of  one  of  the  collaterals  giVen  for  the 
last  loan,  within  eleven  days  after  the  money  was  advanced,  failed  in  business 
and  became  notoriously  bankrupt,  and  that  knowledge  of  that  fact  reached  the 
plaintiff.  Prior  to  that  it  was  known  that  the  brokers  who  negotiated  the 
loans  were  insolvent,  and  the  findings  show  that  they,  at  the  request  of 
the  plaintiff,  executed  and  delivered  to  it  the  instrument  exhibited  in  the 
transcript,  in  which  they  agreed  that  all  securities,  bonds,  stocks  or  other  prop- 
erty deposited  by  them  with  the  plaintiff  might  be  held  by  it,  and  be  deemed 
security  for  all  their  indebtedness  to  the  plaintiff,  as  more  fully  set  forth  in  the 
findings.  Certain  advances  were  made  by  the  brokers  to  the  defendant,  by 
reason  of  which  the  latter  became  indebted  to  them  in  the  sum  of  $600,  and  it 
appears  that  the  defendant  tendered  that  sum  both  to  the  brokers  and  the 
plaintiff,  and  demanded  the  return  of  note  in  suit.  Payment  in  full  of  the 
large  note  was  obtained  by  the  plaintiff  out  of  the  collaterals  originally  depos- 
ited with  it  for  that  purpose,  and  it  appears  that  the  moneys  collected  from 
those  collaterals  exceeded  the  amount  of  that  loan  by  the  sum  of  $2,403.61,  so 
that  the  entire  balance  remaining  due  on  the  last  loan  was  $5,906.99.  Process 
to  enforce  payment  was  first  sued  out  against  the  indorsers,  and  in  that  action 
the  plaintiff  recovered  judgment  in  the  sum  of  $600,  which  sum,  with  the  costs 
of  suit,  was  duly  paid;  and  it  appears  that  the  balance  due,  deducting  the  col- 
lections from  the  collaterals  and  the  judgment  against  the  indorsers,  is  $5,136.68, 
for  which,  with  interest  and  costs,  the  judgment  was  entered  in  the  circuit  court. 
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§  80.  A  judgment  against  indoraer  does  not  estop  fielder  from  suing  maker. 
Authorities  cited. 

Judgments  rendered  in  courts  of  competent  jurisdiction  are  conclusive  be- 
tween the  parties  and  privies  until  the  same  are  reversed  or  in  some  manner 
set  aside  and  annulled.  When  a  fact  has  once  been  tried  and  decided  by  a 
court  of  competent  jurisdiction,  it  cannot  be  again  contested  between  the  same 
parties  or  their,  privies  in  the  same  or  any  other  court,  if  it  appear  that  the 
same  matter  was  directly  involved  in  the  pleadings  and  that  the  merits  of  the 
cause  were  decided  in  the  fint  caae.  Parties  and  privies  in  such  a  case  are 
bound  by  the  estoppel,  but  the  holder  of  anegotiabte  bill  of  exchange  or  prom- 
issory note  may  pursue  his  remetdy  against  the  indorsers  as  well  as  the  imme- 
diate promissory  party.  Consequently,  as  stated  by  Mr.  Bigelow,  an  indorsee 
of  a  bill  of  exchange  or  promissory  note  may  sue  all  the  prior  parties  concur- 
rently or  successively  at  his  election,  subject  to  the  condition  that  he  is  entitled 
to  but  one  satisfaction.  Bigelow,  Estoppel  (2d  ed.),  55 ;  Bishop  v.  Haywood,  4 
T.  R,  478;  Britten  v.  Webb,  2  Barn.  &  Cress.,  483;  Windham  v.  Wither,  1 
Stra.,  515;  Burgess  v.  Merrill,  4  Taunt.,  468;  Farwell  v.  Hilliard,  3  N.  H.,  318; 
Porter  v,  Ingraham,  10  Mass.,  88.  Authorities  to  show  that  the  holder  in  such 
a  case  is  not  estopped  to  sue  the  maker  because  he  has  recovered  judgment 
against  the  indorser  are  numerous  and  decisive.  Eussell  &  Erwin  Manuf.  Co. 
V.  Carpenter,  5  Hun  (N.  Y.),  162;  Story,  Promissory  Notes  (7th  ed.),  sec.  401; 
Pritchard  v.  Hitchcock,  6  Mann.  &  G.,  151,  201. 

§  3 1  •  One  who  takes  a  note  as  collateral  security  for  a  pre-existing  debt  is  a 
bona  fide  holder.  • 

Suppose  that  is  so,  then  it  is  insisted  by  the  defendant  that  the  plaintiff  is 
not  a  hona  fide  holder  for  value  in  the  usual  course  of  business  within  the 
meaning  of  the  commercial  law.  Questions  of  fact  are  set  at  rest  by  the  find- 
ings, from  which  it  appears  that  the  note  is  payable  to  the  treasurer  of  the  de- 
fendant or  order,  by  whom  it  was  indorsed  in  blank  as  well  as  by  the  firm, 
consisting  of  the  president  and  financial  agent  of  the  company;  that  it  was 
placed  by  the  maker  in  the  hands  of  the  brokers  for  sale  to  raise  money  for  the 
use  of  the  maker,  and  that  the  plaintiff  loaned  the  full  amount  of  the  note  to  * 
the  agents  of  the  defendant  and  took  the  note  indorsed  in  blank  as  collateral 
security  for  the  loan  before  maturity.  None  of  these  matters  are  disputed,  and 
it  is  equally  and  undeniably  true  that  the  whole  of  the  money  loaned  went  into 
the  hands  of  the  defendant,  in  pursuance  of  the  arrangement  it  made  with  its 
own  agents.  Neither  fraud  nor  mistake  is  alleged  or  even  suggested  in  respect  to 
any  one  of  these  matters,  from  which  it  follows,  as  a  necessary  legal  conclusion; 
that  the  plaintiff  became  the  actual  holder  of  the  note  in  good  faith  before 
maturity  by  delivery  from  the  agents  of  the  defendant,  and  that  it  as  such  as- 
sumed the  responsibility  to  demand  payment  of  the  maker  when  the  note  fell 
due,  and,  if  not  paid,  to  give  the  required  notice  of  non-payment  to  the  in- 
dorsers. Beyond  all  question,  the  findings  show  that  the  plaintiff  in  good  faith 
became  a  party  to  the  note  described  in  the  declaration  before  maturity,  and 
that  as  such  holder  it  was  bound  to  adopt  proper  measures  to  fix  the  liability 
of  the  indorsers,  and  that  if  it  had  failed  to  demand  payment  of  the  maker,  or 
to  give  the  required  notice  to  the  indorsers,  it  would  have  become  liable  to  the 
party  from  whom  it  received  the  note  for  whatever  loss  ensued  from  such  neg- 
lect. Such  a  holder  of  a  foreign  bill  of  exchange,  if  not  paid  at  maturity, 
must  see  that  it  is  duly  protested;  and  for  the  same  reason  the  holder  of  an 
inland  bill  or  negotiable  promissory  note  must  see  to  it  that  proper  steps  are 
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taken,  in  case  of  non-payment  by  the  acceptor  or  maker,  to  fllx  the  liability  of 
parties  to  the  instrument  who  would  otherwise  be  discharged. 

Securities  of  a  negotiable  character  may  be  transferred  by  indorsement  made 
at  the  time  they  are  delivered,  or  if  indorsed  in  blank  or  made  payable  to 
bearer,  they  may  be  transferred  by  mere  delivery  without  any  new  indorse- 
ment. In  either  case  the  holder,  otlier  things  being  equal,  acquires  full  title  to 
the  instrument,  the  correct  commercial  rule  being  that  whoever  lawfully  and  in 
good  faith  becomes  the  holder  of  a  valid  negotiable  bill  of  exchange  or  prom- 
issory note  before  maturity  by  direct  indorsement,  or  by  delivery  when  in- 
dorsed in  blank  or  made  payable  to  bearer,  assumes  the  responsibility,  if  not 
paid  when  it  falls  due,  of  entering  protest  or  of  making  demand  and  giving 
notice  of  non-payment,  as  the  case  may  require;  and  that  in  all  cases  of  such  a 
transfer  the  holder,  whether  he  paid  cash  for  the  note  or  made  new  advances  to 
the  transferrer,  or  accepted  it  in  substitution  of  prior  collaterals  surrendered,  or 
received  it  in  payment  of  property  sold  or  of  antecedent  indebtedness,  or  as 
collateral  security  of  a  pre-existing  debt  or  any  pecuniary  liability  for  the 
pledgor,  is  a  holder  for  value  in  the  usual  course  of  business  within  the  mean- 
ing of  the  commercial  law,  and  is  unaffected  by  anj'^  equities  between  the  an- 
tecedent parties,  provided  he  took  it  in  good  faith  and  without  notice  of 
anything  to  impeach  the  title  of  the  person  from  whom  it  was  receive^.  Au- 
thorities everywhere  agree  at  the  present  time  that  a  bona  fide  holder  of  a 
negotiable  instrument  for  a  valuable  consideration,  without  notice  of  anything 
which  impeaches  its  validity,  if  he  takes  it  under  an  indorsement  made  before 
maturity,  holds  the  title  unaffected  by  any  equities  between  the  antecedent 
parties,  even  though  as  between  them  it  may  be  without  any  legal  validitj\ 
Swift  V.  Tyson,  16  Pet.,  1,  15  (§§  382-386,  infra).  Instruments  of  the  kind 
are  commercial  paper  in  the  strictest  sense,  and  must  ever  be  regarded  as  fa- 
vored securities,  on  account  of  their  universal  convenience  in  mercantile  trans- 
actions; and  the  settled  rule  is  that  transferees  of  the  same  hold  the  instrument 
clothed  with  the  presumption  thajt  it  was  negotiated  for  value,  in  the  usual 
course  of  business,  at  the  time  of  its  execution,  and  without  notice  of  any  equi- 
ties between  the  antecedent  parties  to  the  instrument.  Collins  v.  Gilbert,  94 
.U.  S.,  753. 

Possession  of  such  an  instrument  before  maturity,  if  indorsed  in  blank  or 
payable  to  bearer,  is  prima  fade  evidence  that  the  holder  is  the  owner  and 
lawful  possessor  of  the  same ;  and  nothing  short  of  proof  that  he  had  knowledge 
at  the  time  he  took  it  of  the  facts  which  impeach  the  title  as  between  the  ante- 
cedent parties,  not  even  gross  negligence,  if  unattended  with  mdLa  fdes^  is  suf- 
ficient to  overcome  the  effect  of  that  evidence,  or  to  invalidate  the  title  of  the 
holder  supported  by  that  presumption.  Goodman  v.  Harvey,  4  Ad.  &  Ell.,  870; 
Goodman  v.  Simonds,  20  How.,  343,  365 ;  Bank  v.  Leighton,  2  Exch.,  61 ; 
Wheeler  v.  Guild,  20  Pick.  (Mass.),  545,  550;  Magee  v.  Badger,  34  N.  Y.,  247, 
249.  Apply  that  rule  in  an  action  by  the  transferee  against  the  maker  of  a 
negotiable  note  indorsed  in  blank,  or  payable  to  bearer,  and  it  is  clear  that  he 
has  nothing  to  do  in  the  opening  of  his  case  except  to  prove  the  signatures  to 
the  instrument  and  introduce  the  same  in  evidence,  as  the  instrument  goes  to 
the  jury  clothed  with  the  presumption  that  the  plaintiff  became  the  holder 
of  the  same  for  value  at  its  date  in  the  usual  course  of  business,  without  notice 
of  anything  to  impeach  his  title.  Pettee  v,  Prout,  3  Gray  (Mass.),  502;  Way  v. 
Bichardson,  id.,  412.  Clothed  as  the  instrument  is  with  the  described  presump- 
tion, the  plaintiff  is  not  bound  to  give  any  evidence  to  show  that  he  gave  value 
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for  the  same  until  the  other  party  has  clearly  proved  that  the  consideration  was 
illegal,  or  that  the  instrument  was  fraudulent  in  its  inception,  or  that  it  had 
been  lost  or  stolen  before  it  came  to  the  possession  of  the  holder.  Fitch  v. 
Jones,  5  EL  &  BL,  238;  Smith  v.  Braine,  16  Ad.  &  Ell.,  N.  S.,  242;  Hall  v. 
Featherstone,  3  H.  &  K,  282. 

Cases  arise  where  the  supposed  defect  or  the  infirmity  of  the  title  appears 
on  the  face  of  the  instrument;  and  where  that  is  so,  the  question  whether  the 
party  Avho  took  it  had  notice  or  not  is  in  general  a  question  of  construction,  and 
must  be  determined  by  the  court  as  matter  of  law.  Andrews  v.  Pond,  13  Pet., 
65;  Fowler  d.  Brantley,  14  id.,  318;  Brown  v.  Davies,  3  TermR,  86.  Decided 
cases  of  the  highest  authority  support  that  proposition,  but  it  is  a  very  different 
matter  when  it  is  proposed  to  impeach  the  title  of  the  holder  by  proof  of  facts 
and  circumstances  outside  of  the  instrument  itself,  as  he  is  then  to  be  affected, 
if  at  all,  by  what  has  occurred  between  other  parties.  For  his  own  acts  he  is 
plainly  responsible,  but  he  may  well  claim  exemption  from  any  consequences 
flowing  from  the  acts  of  others,  unless  it  be  first  clearly  shown  that  he  had 
knowledge  of  such  facts  and  circumstances  at  the  time  be  became  the  holder 
of  the  instrument.  Actual  knowledge  of  such  facts  and  circumstances  must  be 
proved  to  defeat  the  title  of  the  holder;  and  the  question  whether  he  had  such 
knowledge  or  not  is  a  question  of  fact  for  the  jury,  and,  like  other  questions  et 
scienter,  must  be  submitted  to  their  determination. 

Indorsers  of  negotiable  securities  enjoyed  the  protection  of  that  rule  for  ages 
before  any  successful  attempt  was  made  to  annex  to  it  any  qualification,  unless 
it  appeared  that  the  consideration  was  illegal,  or  that  the  instrument  was 
fraudulent  in  its  inception,  or  that  it  had  been  lost  or  stolen  before  it  came  to 
the  possession  of  the  holder.  Hinton's  Case,  2  Show.,  235 ;  Anonymous,  1  Salk., 
126;  Miller  v.  Race,  1  Burr.,  452;  Grant  v.  Vaughan,  3  id.,  1516;  Peacock  v. 
Rhodes,  2  Doug.,  633 ;  Lawson  v.  Weston,  4  Esp.,  56.  Throughout  the  whole 
period  covered  by  those  decisions  it  was  universally  understood  that  the  title 
of  the  bona  fide  holder  was  umiffected  by  any  equities  between  the  antecedent 
parties ;  but  it  was  subsequently  decided  that,  if  the  indorser  of  the  instrument 
had  no  valid  title  to  the  same,  and  that  such  facts  and  circumstances  were 
known  to  the  indorsee,  at  the  time  of  the  transfer,  as  would  have  caused  a 
person  of  ordinary  prudence  to  suspect  that  the  indorser  had  no  right  to  trans-  * 
fer  the  instrument  or  to  use  the  same  for  his  own  benefit,  then  the  holder,  as 
against  the  acceptor  or  maker,  is  not  entitled  to  recover.  Gill  t).  Cubitt, 
3  Barn.  &  Cress.,  466.  For  a  brief  period  that  rule  was  followed,  but  it  was 
never  satisfactory,  and  at  the  end  of  twelve  years  was  distinctly  overruled 
in  the  tribunal  where  it  was  first  promulgated.  Goodman  v,  Harvey,  4  Ad.  & 
Ell.,  870;  Arbouin  v.  Anderson,  1  Ad.  &  Ell.,  N.  S.,  498.  We  must  hold,  said 
Lord  Denman,  in  the  case  last  cited,  that  the  owner  of  a  bill  of  exchange  is 
entitled  to  recover  upon  it  if  he  has  come  by  it  honestly,  and  that  that  fact 
is  implied  prima  facie  by  possession,  and  that,  to  meet  the  inference  so  raised, 
fraud,  felony  or  some  such  matter  must  be  proved. 

Abundant  authority  to  support  the  proposition  that  the  case  which,  for  a 
period,  relaxed  that  rule  has  been  overruled  for  more  than  half  a  century  is 
found  in  the  reported  cases  already  cited ;  and  Mr.  Chitty  says  that  the  old 
rule  of  law  that  the  holder  of  a  negotiable  security,  transferable  by  delivery, 
can  give  a  title  which  he  himself  does  not  possess  to  a  person  taking  the  same 
honafide  for  value  is  by  those  decisions  again  re-established  in  its  fullest  extent. 
Chitty,  Bills  (13th  ed.),  257;  Worcester  County  Bank  v.  Dorchester  &  Milton 
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Bank,  10  Cosh.  (Mass.),  491.  Conclusive  support  to  that  conclusion  is  found  in 
decisions  not  previously  cited,  and  in  the  text-writers  of  the  highest  authority. 
Bank  of  Pittsburgh  v.  Neal,  22  How.,  96  (§§  405-407,  infra);  Murray  w.  Lard- 
ner,  2  Wall,  110.  Nothing  short  of  fraud,  not  even  gross  negligence,  says 
Mr.  Justice  Story,  if  unattended  with  mal^  fides  on  the  part  of  the  taker  of  the 
instrument,  will  invalidate  his  title  so  as  to  prevent  him  from  recoveril!^  th^ 
amount.  Story,  Promissory  Notes  (7th  ed.),  sec.  382.  Every  person,  sa}^« 
the  same  learned  author,  is  treated  in  the  sense  of  the  rule  as  a  honajlde  holder 
for  value,  not  only  who  has  advanced  money  or  other  value  for  it,  but  who  lias 
received  it  in  payment  of  a  precedent  debt,  or  has  a  hen  on  it,  or  has  taken  it  as 
collateral  security  for  a  precedent  debt,  or  for  future  as  well  as  for  past  ad- 
vances-    Story  on  B.Us  (4th  ed.),  sec.  192. 

During  the  period  the  modified  rule  referred  to  was  recognized  as  good  law 
in  the  courts  of  the  country  where  it  was  first  promulgated,  it  must  be  ad- 
flitted  that  the  courts  of  several  of  the  states  in  our  own  country  accepted  the 
same  rule,  and  that  the  pernicious  effects  resulting  from  those  examples  are  still 
to  be  seen  in  some  of  the  more  recent  state  decisions.  Attempt  was  made  at  one 
time  to  maintain  that  the  holder  of  a  negotiable  security,  if  he  received  it  as 
payment  of  a  precedent  debt,  could  not  be  regarded  as  a  bona  fide  holder  for 
value  in  the  usual  course  of  business,  even  though  be  took  it  without  notice  of 
any  defect  in  the  title  of  the  transferrer,  or  of  any  equities  between  the  ante- 
cedent "parties;  but  that  erroneous  rule  of  decision  is  abandoned  and  overruled. 
Bank  ot  St.  Albans  v.  Gilliland,  23  Wend.  (N.  Y.),  311;  Small  v.  Smith,  1  Den. 
<N.  Y.),  583,  686;  Edwards,  Bills  and  Notes  (2d  ed.),  322.  Eeported  cases  also 
show  that  it  was  decided  during  that  period  m  the  courts  of  the  same  state 
that  if  a  party  in  good  faith  took  a  negotiable  security  of  a  holder  without  due 
inquiry,  or  with  knowledge  of  such  facts  and  circumstances  as  would  put  a  pru- 
dent man  upon  inquiry  in  making  purchases  of  personal  property,  he  would  not 
acquire  a  good  title  to  the  instrument  if  it  appeared  that  equities  existed  be- 
tween the  antecedent  parties,  and  that  vigilant  inquiry  would  have  (enabled  the 
taker  to  have  ascertained  the  true  character  of  those  equities;  but  the  appellate 
tribunal  of  the  state  has  exploded  that  legal  heresy  as  applied  to  negotiable 
securities,  and  has  in  that  respect  adopted  the  true  commercial  rule  as  ad- 
ministered in  the  courts  of  Westminster  Hall.  Pringle  v.  Phillips,  5  Sandf. 
<N.  Y.),  157;  Welch  v.  Sage,  47  N.  Y.,  143,  147. 

Prior  to  the  decision  in  the  case  of  Gill  v,  Cubitt,  the  rule  was  that  nothing 
short  of  proof  of  knowledge  of  the  facts  and  circumstances  constituting  the 
equities  between  the  antecedent  parties  would  enable  the  maker  to  defend  the 
suit  of  the  holder;  but  the  court  in  that  case  decided  that  the  transferee  could 
not  recover  if  the  circumstances  under  which  the  transfer  took  place  were  such 
as  would  naturally  have  excited  the  suspicion  of  a  prudent  and  careful  man. 
State  court  decisions  in  many  cases  followed  that  erroneous  theory;  but  the 
case  itself  has  been  authoritatively  overruled  in  the  tribunal  where  it  had  its 
origin,  and  the  old  rule,  as  re-established  by  the  later  adjudications,  has  been 
in  repeated  instances  adopted  by  this  court  and  by  the  highest  courts  of  the 
state  where  the  present  controversy  arose.  Goodman  v.  Harvey,  4  Ad.  & 
Ell.,  870;  Goodman  v.  Simonds,  20  How.,  343,  364;  Seybel  v.  National  Cur- 
rency Bank,  54  N.  Y.,  288,  295 ;  Dutchess  Insurance  Co.  v.  Hachfield,  73  id., 
226. 

Much  progress,  it  will  be  seen  from  the  preceding  observations,  has  been  made 
within  the  last  thirty  years  in  securing  uniformity  of  decision  in  respect  to  mer- 
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cantile  controversies  between  the  federal  and  state  courts,  and  the  courts  of  this 
countr}'  and  those  of  the  parent  country,  from  which  most  of  our  commercial 
rules  and  usages  are  derived.  Howry  v.  Eppinger,  34  Mich.,  29.  Concede  all 
t!iat,  and  still  it  is  insisted  by  the  defendant  that  the  plaintiff  took  the  note 
merely  as  a  collateral  security  for  a  pre-existing  debt,  without  any  present  con- 
«iJef||ion  at  the  time  of  the  transfer,  and  that  a  party  who  takes  a  negotiable 
security"  under  such  circumstances  cannot  be  regarded  as  acquiring  it  in  the 
,^1  iuul^course  of  business,  and  consequently  that  he  takes  it  subject  to  prior  equi- 
tim-  Many  decisions  of  the  courts  of  the  state  concur  that  if  there  is  a  present 
consideration  at  the  time  of  the  tranter,  independent  of  the  previous  indebt- 
e  Iness,  a  party  acquiring  a  negotiable  bill  of  exchange  or  promissory  note  be- 
fore maturity  as  a  collateral  security  for  a  pre-existing  debt,  without  knowledge 
of  the  facts  which  impeach  the  title  as  between  the  antecedent  parties,  thereby 
becomes  a  holder  in  the  usual  course  of  business,  and  that  his  title  is  complete, 
so  that  it  will  not  be  affected  by  any  prior  equities  between  other  parties,  at 
least  to  the  extent  of  the  debt  for  which  it  is  so  held.  White  v.  Springfield 
Bank,  3  Sandf.  (N.  Y.),  222;  New  York  Marbled  Iron  Works  v.  Smith,  4  Duer 
(N.  Y.),  362. 

When  commercial  paper  is  pledged  by  the  apparent  owner  before  it  matures, 
as  collateral  security  for  advances,  the  pledgee,  m  good  faith,  is  entitled  to  hold 
it  for  the  amount  of  such  advances,  though  it  turns  out  afterwards  that  the 
party  making  the  pledge  was  a  mere  agent  for  the  true  owner,  and  that  the 
transaction  was  a  breach  of  duty  to  the  principal.  Belmont  Branch  Bank  v. 
Hoge,  35  N.  Y.,  65;  Murray  v,  Beckwith,  81  III.,  43.  Where  full  value  is 
paid  by  the  pledgee,  and  the  transfer  is  made  before  maturity,  without  notice 
of  any  prior  equities  between  the  antecedent  parties,  the  title  of  the  holder  of 
the  security  is  not  subject  to  be  defeated  by  proof  that  he  might  have  obtained 
such  notice  by  the  exercise  of  active  vigilance.  Cash  advances  or  the  sale  of 
goods  or  other  property  will  constitute  a  good  consideration  for  the  transfer; 
nor  is  such  a  payment  or  sale  indispensable,  as  it  is  equally  well  settled  that  the 
actual  discharge  of  a  precedent  debt,  or  the  surrender  of  prior  collaterals,  or  a 
binding  agreement  to  give  time  for  the  payment  of  a  debt  then  due,  will  have 
the  same  effect.  Elting  v.  Vanderlyn,  4  Johns.  (N.  Y.),  237;  Morton  v.  Burn, 
7  Ad.  &  Ell.,  19;  Jennison  v.  Stafford,  1  Cush.  (Mass.),  168;  Baker  u  Walker, 
14  Mees.  &  W.,  465;  Walton  v.  Mascall,  13  id.,  452;  Wheeler  v.  Slocumb,  16 
Pick.  (Mass.),  62;  Kearslake  v,  Morgan,  5  T.  E.,  513. 

Examples  given  by  Mr.  Justice  Story  show  that  the  receiving  a  note  as  se- 
curit}^  for  a  debt  or  forbearance  to  sue  a  present  claim  or  debt,  or  an  exchange 
of  securities,  or  becoming  a  surety,  or  doing  any  other  act  at  the  request  or  for 
the  benefit  of  the  maker  or  indorser,  will  constitute  a  sufficient  consideration 
for  a  note  as  well  as  the  payment  of  money,  or  the  making  of  advances  or 
giving  credit,  or  the  discharge  of  a  present  debt,  or  the  performance  of  work 
or  labor  at  the  request  of  the  party.  Story,  Promissory  Notes  (7th  ed.),  sec. 
186.  Differences  of  opinion,  however,  still  exist  where  the  transfer  is  made  as 
a  collateral  security  for  a  pre-existing  debt,  without  any  other  consideration 
than  what  flows  from  the  nature  of  the  contract  at  the  time  the  instrument 
is  delivered,  and  such  as  may  be  inferred  from  the  relation  of  debtor  and  cred- 
itor in  respect  to  the  pre-existing  debt.  Further  argument  to  show  that  where 
negotiable  paper  is  received  in  payment  and  extinguishment  of  a  pre-existing 
debt  the  holder  is  entitled  to  protection  is  quite  unnecessary,  as  the  authorities 
in  support  of  the  proposition,  even  in  this  country,  are  quite  too  numerous  for 
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ciitation.  Townsley  v.  Sumrall,  2  Pet.,  170,  182  (§§  142-150,  infra)]  Parsons, 
Bills  and  Notes,  221. 

Nor  is  it  necessary  to  add  anything  to  prove  that  the  title  of  the  holder  is 
good  if  he  took  the  note  outright  for  goods  or  other  property  sold  and  deliv- 
ered to  the  transferrer  of  the  note  at  the  time  the  transfer  was  made.  All  this- 
is  admitted,  or,  if  not  admitted,  is  so  fully  established  by  authority  as  not  to 
require  any  further  argument  in  its  support.  Substantial  uniformity  of  judicial 
opinion  exists  both  in  this  country  and  in  England  to  that  extent,  but  there  is 
still  some  diversity  of  decision  in  this  country  upon  the  question  whether  the 
same  conclusion  will  follow  where  the  negotiable  security  is  transferred  as  col- 
lateral security  without  any  other  consid '^ration  than  the  delay  of  payment  in- 
cident to  the  transaction  and  what  flows  from  the  relation  of  debtor  and  creditor 
in  respect  to  the  existing  debt  and  the  obligation  which  the  transferee  assumes 
by  the  reception  of  the  negotiable  instrument  before  maturity.  Standard  de- 
cisions of  the  state  courts  are  referred  to  by  the  defendant  where  it  is  held  that 
the  title  of  the  holder  under  such  circumstances  is  not  good.  Bay  V:  Codding- 
ton,  5  Johns.  (N.  Y.)  Ch.,  54,  59;  Coddmgton  v.  Bay,  20  Johns.  (N.  Y.),  637, 
644;  Stalker  v.  McDonald,  6  Hill  (K  Y.),  93,  95. 

Sixty  years  have  elapsed  since  the  commercial  rule  adopted  and  enforced  by 
that  series  of  decisions  was  first  promulgated,  and  yet  it  does  not  and  never  has^ 
commanded  the  slightest  countenance  from  any  court  sitting  in  Westminster 
Hall.  Earnest  differences  of  opinion  existed  in  that  country  among  judicial  men 
in  respect  to  the  extent  of  the  protection  which  the  commercial  law  aflforded  to  a 
bona  fide  holder  of  a  negotiable  security  against  the  equities  between  the  anteced- 
ent parties,  but  there  is  no  authentic  evidence  thtit  any  substantial  diversity  of 
opinion  ever  arose  in  the  courts  of  that  country  touching  the  question  under 
consideration.  Partners  engaged  in  business  being  in  want  of  available  means, 
the  senior  member  gave  his  note  to  a  bank  to  enable  the  firm  to  overdraw  their 
account,  and  the  junior  member  gave  his  note  to  the  maker  of  the  first  note 
for  half  the  amount.  In  the  course  of  subsequent  transactions  the  payee  of 
the  last  note  indorsed  it  to  his  creditors  as  collateral  security  for  a  pre-existing 
debt.  Payment  of  the  note  being  refused,  the  holders  sued  the  maker,  who 
made  defense  that  the  plaintiffs  were  not  bona  fide  holders;  but  the  court  held 
otherwise,  and  rendered  judgment  in  favor  of  the  plaintififs,  separate  opinions 
being  given  by  all  the  justices  of  the  court.  Hey  wood  v.  Watson,  1  M.  &  P., 
268;  S.  C,  4  Bing.,  496.  Consideration  was  given  for  the  note  in  the  case  of 
Percival  v,  Frampton,  2  C,  M.  &  R,  180,  but  the  court  unanimously  held  that, 
if  the  note  had  been  transferred  merely  as  a  collateral  security  for  a  previous 
debt,  the  plaintiflfs  might  properly  be  described  as  holders  for  a  valuable  consid- 
eration. 

Holders  of  a  negotiable  security  transferred  before  maturity  as  a  collateral 
security  for  a  pre-existing  debt  become  parties  to  the  instrument  to  such  an 
extent  that  they  assume  the  responsibility  of  making  demand  and  giving  the 
I  required  notice  to  fix  the  liability  of  the  indorser;  and  it  is  held  that  where  a 
creditor  received  such  a  security  from  the  debtor  and  failed  to  make  seasonable 
demand  of  payment,  that  his  laches  as  between  himself  and  his  debtor  were 
equivalent  to  the  payment  of  the  collateral.  Peacock  v.  Purcell,  14  C.  B.,  N. 
S.,  728;  Taylor  v.  Williams,  11  Mete.  (Mass.),  44.  Proof  of  fraud  may  defeat 
the  right  of  the  holder  in  such  a  case,  but  where  there  is  no  such  proof  the 
settled  rule  in  England  is  that  a  party  taking  a  negotiable  instrument  as  a  col- 
lateral security  takes  it  for  a  sufficient  consideration  and  is  entitled  to  recover. 
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Poirier  v.  Morris,  22  Law  J.  E^p.,  K  S.,  Q.  B.,  312;  S.  C,  2  El.  &  BL,  89, 
104. 

Securities  of  the  kind  were  deposited  by  the  defendant  with  the  plaintiffs  as 
collaterals  for  a  pre-existing  debt,  among  which  was  the  check  in  controversy, 
and  it  appeared  that  the  defendants  having  failed  to  pay  the  debt  the  plaintiffs 
brought  an  action  on  the  check,  the  defense  being  the  want  of  consideration 
and  that  the  plaintiffs  were  not  holders  for  value;  but  the  court  of  exchequer 
ruled  otherwise,  and  rendered  judgment  in  favor  of  the  plaintiffs,  from  which 
the  defendant  appealed  to  the  exchequer  chamber.  Both  parties  were  fully 
heard  in  the  appellate  tribunal,  and  the  court  decided  that  the  title  of  a  cred- 
itor to  a  negotiable  security  transferred  to  him  on  account  of  a  pre-existing 
debt,  if  received  bona  Jide,  without  notice  of  any  infirmity  in  the  title  of  the 
debtor,  is  indefeasible,  whether  the  instrument  is  payable  at  a  future  time  or  on 
demand.  Currie  v.  Misa,  Law  Bep.,  10  Ex.,  153.  Questions  of  various  kinds, 
it  seems,  were  discussed  in  the  subordinate  court;  but  the  statement  of  the 
justice  who  gave  the  opinion  of  the  court  in  the  appellate  tribunal  is,  that  the 
argument  was  addressed  almost  entirely  to  the  question  whether  an  existing 
debt  formed  of  itself  a  sufficient  consideration  for  a  negotiable  security  payable 
on  demand,  so  as  to  constitute  the  creditor  to  whom  it  W9^  paid  a  bolder  for 
value;  and  the  court.  Justice  Lush  giving  the  opinion,  decided  that  question  in 
the  affirmative.  His  reasons  for  the  conclusion  are  cogent  and  satisfactory, 
and  in  the  course  of  the  opinion  he  remarked  that  'Mt  was  not  disputed  on  the 
argument,  nor  could  it  be,  that  if  instead  of  a  check  the  security  had  been  a  bill 
or  note,  payable  at  a  subsequent  date,  however  short,  the  plaintiffs'  title  would 
have  been  unimpeachable; ''  to  which  he  also  adiled,  that  the  proposition  had 
been  established  by  many  authorities,  both  in  that  country  and  in  the  American 
courts. 

§  32.  Consider atian  for  a  deposit  of  a  note  as  collateral.. 

No  attempt  was  made  to  controvert  that  proposition  as  applied  to  bills  or 
notes  payable  at  a  future  day;  but  the  defendant  insisted  that  inasmuch  as  the 
check  was  payable  on  demand  the  rule  did  not  apply,  as  there  was  no  considera- 
tion, because  it  could  not  be  implied  that  there  was  any  agreement  for  delay. 
Suffice  it  to  say  in  that  regard  that  the  court  decided  that  the  supposed  dis- 
tinction "had  no  foundation  either  in  principle  or  upon  authority,"  and  pro- 
ceeded to  remark  that  it  does  not  follow  that  the  legal  element  of  consideration 
is  entirely  absent  where  the  security  is  payable  immediately.  Forbearance  is 
doubtles$  a  good  consideration  for  the  transfer  of  such  an  instrument;  but  a 
valuable  consideration  in  the  sense  of  the  law,  as  the  court  remarked  in  that 
case,  may  consist  either  in  some  right,  interest,  profit  or  benefit  accruing  to  the 
one  party,  or  some  extension  of  time  of  payment,  detriment,  loss,  or  responsi- 
bility given,  suffered  or  undertaken  by  the  other.'  Call  loans  may  be  regarded 
as  payable  on  demand,  and,  inasmuch  as  the  collateral  in  this  case  was  payable 
at  a  future  day,  the  implication  is  not  an  unreasonable  one  that  the  arrange- 
ment operated  as  an  injury  to  the  holder  and  as  a  benefit  to  the  debtor  and 
pledgor.  Such  a  reason  may  doubtless  have  weight;  but  it  is  by  no  means 
certain  that  it  is  the  true  foundation  of  the  title  of  the  holder,  as  other  authori- 
ties hold  that  a  negotiable  security  transferred  for  such  a  purpose  is  in  some 
sense  a  conditional  payment  of  the  debt,  the  condition  being  that  the  debt  re- 
vives if  the  security  is  not  realized.  Belshaw  v.  Bush,  11  C.  B.,  191-205;  Grif- 
fiths V.  Owen,  13  Mees.  &  W.,  58,  64. 

Still  not  satisfied,  the  defendant  in  the  case  (Currie  v.  Misa)  appealed  from 
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the  judgment  of  affirmance  rendered  in  the  exchequer  chamber  to  the  house 
of  lords.  Much  instruction  is  derived  in  respect  to  the  issue  bat  ween  the  par- 
ties by  referring  to  the  propositions  maintained  by  the  counsel  of  the  appellant, 
of  which  the  following  are  the  most  important:  1.  That  there  was  a  total 
failure  of  consideration,  inasmuch  as  the  defendant  Misa  never  received  any 
value  for  his  draft  except  the  four  bills  that  were  dishonored.  2.  That 
the  check  in  question  was  not  a  bill  of  exchange,  nor  a  promissory  note, 
Bor  an  order  for  the  payment  of  money  on  demand.  3.  That  the  exist- 
ence of  a  past  debt  is  not  a  sufficient  consideration  for  the  transfer  of 
the  check.  Enough  is  reported  of  the  arguments  for  the  appellant  to  show 
that  aothing  was  left  undone  by  his  counsel  in  their  power  to  do  to  sus- 
tain those  propositions;  but  the  learned  judges  overruled  them  all,  and  affirmed 
the  judgment  rendered  in  the  two  lower  courts.  In  giving  the  principal  opin- 
ion, Lord  Chelmsford  said  that  he  entertained  no  doubt  that,  as  between  the  de- 
fendant and  the  depositor  of  the  check,  there  was  a  sufficient  consideration, 
and  that  the  bankers  were  holders  for  value,  and  he  proceeded  to  remark  that 
the  counsel  of  the  appellant  admit  that  if  the  judges  are  of  that  opinion  it  will 
dispose  of  the  case.  All  the  judges  concurred  that  the  holders  were  holders 
for  value,  and  the  result  was  the  same  as  in  the  court  of  original  jurisdiction. 
Misa  V.  Carrie,  1  App.  Cas.,  554,  563. 

Corresponding  views  are  held  in  the  queen^s  bench,  in  the  court  of  appeals, 
and  in  the  high  court  of  chancery.  Where  a  party  by  means  of  a  false  pre- 
tense, or  condition  which  he  does  not  fulfil,  procures  another  party  to  give  him 
a  note  or  acceptance  in  favor  of  a  third  person,  to  whom  he  pays  it  and  who 
iweives  it  bona  fide  for  value,  the  queen's  bench  decided  that  the  giver  remains 
liable  to  pay  the  same,  because  his  acceptance  or  transfer  of  the  same  imports 
y^xMQ  fTima  facie^  and  he  can  only  relieve  himself  from  his  promise  to  pay  the  . 
holder  by  showing  that  he  is  not  a  holder  for  value,  or  that  he  received  the  in- 
strument in  bad  faith,  or  with  notice  of  its  infirmity.  Watson  v,  Russell,  3  B. 
<fe  S.,  34,  40.  Two  of  the  justices  concurred  in  that  proposition  without  any 
qnalification,  and  the  chief  justice  also  concurred  in  the  sama  to  the  extent  of 
the  debt  of  the  holder  it  was  pledged  to  secure,  which  is  the  same  rule  that 
Shaw,  C.  J.,  with  the  concurrence  of  all  his  associates,  adopted  naarly  twenty 
years  earlier.  Chicopee  Bank  v.  Chapin,  8  Mete.  (Mass.),  40.  Commercial 
securities,  when  transferred  to  discharge  a  pre-existing  debt,  it  is  admitted, 
give  the  holder  a  good  title  which  will  shut  out  prior  equities;  and  the  court  of 
appeals  in  a  recent  case  decided  that  there  was  no  difiference  in  that  regard  be- 
tween past  and  present  consideration  to  be  found  in  the  books,  and  held  that 
the  transfer  of  a  bill  of  lading  for  a  valuable  consideration  to  a  hona  file  trans- 
feree defeats  the  right  of  stoppage  in  transitu  of  the  unpaid  vendor  of  the 
goods,  although  the  consideration  was  past  and  not  given  at  the  time  the  bill 
of  lading  was  delivered  to  the  transferee  by  the  lawful  holder.  Leask  v.  Scott, 
2  Q.  B.  D.,  376,  380. 

Certam  bankers  pressed  their  debtors  for  better  security,  and  the  debtors, 
having  promised  to  comply  with  the  request,  hypothecated  merchandise  for  the 
purpose,  evidenced  by  warehouse  certificates,  which  the  debtors  agreed  to  de- 
liver as  soon  as  they  could  be  procured  from  the  warehouse.  They,  the  debt- 
ors, procured  the  warrants,  but  refused  to  deliver  the  same,  when  the  plaintiffs 
instituted  the  present  suit,  to  which  the  respondents  demurred,  insisting  that 
the  existence  of  the  debt  is  no  sufficient  consideration  for  such  an  agreement. 
Among  other  things,  the  respondents  contended  that  the  allegations  of  the  bill 
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did  not  exhibit  a  transaction  where  the  complainants  promised  to  abstain  from 
suing  their  demand  for  any  certain  time;  but  the  vice-chancellor  .held  that  the 
bankers  did,  in  effect,  give,  and  that  the  respondents  did  receive,  the  benefit 
^  of  some  degree  of  forbearance  and  beaefit  that  they  would  not  have  obtained 
if  they  had  not  made  the  agreement,  and  the  demurrer  was  accordingly  over- 
ruled.    Alliance  Bank  v.  Broom,  2  Drew.  &  Sm.,  2S9. 

Without  more,  these  authorities  are  sufficient  to  show  that  there  is  but  one 
voice  upon  the  subject  in  the  courts  of  the  parent  country,  and  that  they  speak 
to  the  point  with  a  degree  of  unanimity  and  uniformity  well  calculated  to  ex- 
cite admiration  and  to  inspire  confidence  that  the  rule  of  decision  is  both  cor- 
rect and  just.  Kot  only  every  court,  but  every  judge  of  every  court,  in  that 
country  concurs  in  the  proposition,  that  the  holder  of  such  a  negotiable  secu- 
rity before  maturity,  as  collateral  to  a  pre-exisjing  debt,  without  notice  of  any 
prior  equities,  is  a  bona  fide  holder  for  value  in  the  usual  course  of  business, 
and  that  his  title  to  the  instrument  is  good,  and  wholly  unaflfected  by  any  such 
prior  equities  between  the  antecedent  parties.  Text  writers  everywhere  adopt 
the  same  rule,  and  recognize  and  commend  it  as  the  correct  and  true  rule  of 
decision.  So,  if  a  bill  or  note  be  indorsed  as  a  collateral  security^  says  Chitty, 
that  is  an  adequate  consideration  to  enable  the  party  to  sue  thereon,  though 
he  advanced  no  new  credit  on  the  bill  or  note  at  the  time;  and  he  lays  down 
the  same  rule  as  to  the  receipt  of  a  bill  or  note  in  payment  of  a  pre-existing 
debt.  Chitty,  Bills,  13th  ed.,  74.  In  the  ordinary  course  of  things,  saj's  Mr. 
Justice  Story,  the  holder  is  presumed  to  be  the  prima  facie  holder  of  such  a 
security  for  value,  and  he  is  not  bound  to  give  evidence  that  he  gave  any  value 
for  it,  until  the  other  party  establishes  the  want  or  failure  or  illegality  of  the 
consideration,  or  that  the  bill  had  been  lost  or  stolen  before  it  came  to  the  pos- 
•  session  of  the  holder.  It  may  then  be  incumbent  on  him  to  show  that  he  has 
given  value  for  it,  because  he  ought  not,  under  such  circumstances,  to  be  placed 
in  a  better  situation  than  the  antecedent  parties  through  whom  he  obtained  the 
instrument.  Story,  Bills  (4:th  ed.),  sec.  193;  Story,  Notes  (7th  ed.),  sees.  195, 
196.  A  creditor,  says  Byles,  may  agree  to  take  a  bill  as  collateral  security  for 
a  debt  alreavly  due,  without  affecting  his  present  right  to  sue  for  the  debt;  but 
if  a  creditor  elects  so  to  do,  he  becomes  the  trustee  to  that  extent  of  the  debtor, 
and  is  bound  to  perform  the  duties  of  a  holder  in  respect  to  presentment  and 
notice  of  dishonor,  and  if  he  fail  to  do  so,  the  parties  only^  liable  conditionally 
are  discharged,  as  no  one  but  the  actual  holder  can  perform  those  duties. 
Byles,  Bills  (5Lh  Am.  ed.),  369;  Peacock  v.  Purcell,  32  L.  J.,  256;  S.  C,  14  0. 
B.,  N.  S.,  728. 

Litigated  cases  often  arise  where  there  is  a  present  consideration  given  for 
the  transfer;  and  Mr.  Daniel  regards  it  as  agreed  that  the  holder  of  the  col- 
lateral security,  in  all  such  cases,  is  a  hona  fide  holder  for  value,  if  he  took  the 
security  without  notice  of  any  equities  between  the  antecedent  parties,  or  if 
there  was  any  agreement,  express  or  implied^  to  give  time  of  payment  of  the 
debt  to  the  debtor;  but  he  admits  that,  where  neither  of  these  conditions  exists 
in  the  case,  the  question  is  one  of  more  difficulty.  Those  two  propositions  he 
supports  by  sound  reasons  and  convincing  suggestions,  and  then  proceeds  to 
examine  the  argument  for  and  against  the  proposition,  that  the  same  conclu- 
sion should  be  reached  even  where  there  is  no  new  consideration  other  than 
"what  arises  from  the  relation  of  debtor  and  creditor,  nor  any  express  agree- 
ment to  extend  the  time  of  payment.  His  view  is,  that  the  issue  in  such  a  case 
must  turn  upon  the  question  whether  there  is  any  implied  suspension  of  the 
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prior  debt  until  the  collateral  becomes  due,  and  that  an  implied  agreement  is 
as  binding  as  one  expressed  in  terms,  of  which  it  is  supposed  no  one  entertains 
the  least  doubt.  Different  examples  are  put  by  the  author,  and  the  proper  pre- 
sumption in  each  supposed  case  is  stated;  but  he  finally  comes  to  the  conclu- 
sion that,  inasmuch  as  the  holder  in  such  a  case  becomes  a  party  to  the 
collateral  security,  and  that  he  thereby  assumes  the  burden  as  such  holder  of 
fixing  the  liability  of  the  indorser,  he  is  properly  to, be  regarded  as  a  holder  for 
value,  if  he  took  the  collateral  in  good  faith  and  without  notice  of  any  equities 
between  the  antecedent  parties.  1  Daniel,  Negotiable  Securities  (2d  ed.),  sees. 
827-830;  Blanchard  v,  Stevens,  3  Gush.  (Mass.),  162,  167;  Maitlandt?.  Citizens' 
]N'ational  Bank  of  Baltimore,  40  Md.,  540,  564. 

Three  of  the  theories  involved  in  the  controversy  are  presented  by  Mr.  Par- 
sons for  careful  examination:  1.  Where  negotiable  paper  is  received  in  pay- 
ment of  an  antecedent  debt;  but  further  discussion  of  that  topic  is  unnecessary, 
as  it  is  conceded  in  this  case  that  the  title  of  the  holder  in  such  a  case  is  as 
good  as  if  the  contents  were  paid  in  cash.  2.  Where  it  is  received  as  collateral 
security  for  a  pre-existing  debt.  3.  Where  it  is  received  as  collateral  security 
for  a  debt  contracted  at  the  date  of  the  transfer.  Two  objections,  as  the 
author  states,  are  usually  taken  to  each  of  the  last  two  theories :  1.  That,  as  no 
new  consideration  is  paid  by  the  holder,  he  is  not  injured  by  the  impeachment 
of  his  title.  2.  That  such  a  transfer  as  is  supposed  in  either  of  the  last  two 
oases  is  not  one  made  in  the  usual  course  of  business. 

Transfers  of  pegotiable  securities,  for  the  purpose  supposed,  are  seldom  made, 
except  in  the  execution  of  some  agreement  or  understanding,  by  which  the 
transferrer  is  to  be  benefited ;  as,  by  delay  or  forbearance  or  farther  credit,  or 
the  giving  up  of  other  collaterals,  or  the  substitution  of  one  collateral  for 
another,  or  the  promise  to  forego  the  means  of  obtaining  other  indemnity  or 
security.  Few  cases,  it  is  presumed,  arise  where  the  interest  of  the  debtor  is 
not  consulted ;  so  that,  if  the  rule  should  be  confined  to  the  cases  falling  within 
the  abstract  theory  of  such  a  defense,  the  question  would  cease  to  be  of  much, 
importance,  nor  would  it  often  be  true  that,  if  the  title  of  the  holder  should  be 
impeached,  he  would  be  left  in  as  good  condition  as  he  was  before.  1  Parsons, 
Bills  and  Notes,  219. 

Debtors  are  often  benefited  by  delay,  but  creditors  are  usually  sufl^erers. 
Transactions  of  the  kind,  it  is  said,  are  not  to  be  regarded  as  transfers  made  in 
the  usual  coui^e  of  business;  but  the  court  is  unable  to  adopt  that  conclusion, 
as  the  statement  of  the  learned  author  is  believed  to  be  correct,  that  a  large 
part  of  the  use  that  is  made  of  negotiable  paper  is  as  a  means  of  borrowing 
money  or  of  securing  debts  previously  contracted.  Bills  and  instruments  of  the 
kind,  indorsed  in  blank  or  payable  to  bearer,  when  transferred  to  an  innocent 
holder,  create  the  same  liability  as  if  indorsed  at  the  time  of  the  transfer. 
Where  a  party  executed  such  a  note  to  take  up  a  prior  note,  and  his  agent 
delivered  it  to  a  third  'person  as  collateral  security  for  his  own  pre-existing 
debt,  Shaw,  C.  J.,  held  that  the  holder  took  a  good  title  as  against  the  maker 
to  the  extent  of  his  debt,  but  that  he  could  not  recover  any  more  than  the 
amount  of  his  pre-existing  debt.     Stoddard  v.  Kimball,  6  Cush.  (Mass.),  469. 

Adjudged  cases,  almost  without  number,  decide  that,  where  the  pre-existing 
debt  is  discharged,  the  title  of  the  innocent  holder  is  beyond  question;  but  fre- 
quent attempt  is  made  to  show  that  there  is  a  distinction  between  taking  such 
a  note  in  payment  of  a  pre-existing  debt  and  taking  it  as  a  collateral  security 
for  such  a  payment.     One  whose  debt  is  due,  says  Redfield,  C.  J.,  must  pay  it,  or 
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become  a  bankrupt  in  the  coraraercial  sense.  If,  instead  of  money,  he  gives  a 
bill  or  note,  either  on  time  or  at  sight,  whether  this  is  payment  in  form  or  is 
given  as  collateral  to  his  debt,  he  gains  time,  and  is  saved  from  the  disgrace  and 
ruin  consequent  upon  stopping  payment.  Viewed  as  it  may  be,  the  debtor  in 
either  case  derives  the  benefit  of  an  implied  understanding  that  the  creditor 
will  not  immediately  press  for  paj^ment,  unless  the  new  security  proves  unpro- 
ductive, and,  if  it  does,  that  the  creditor  may  pursue  any  other  proper  remedy. 
Difference  in  form  between  payment  and  collateral  security,  it  was  admitted, 
existed ;  but  the  court  unanimously  held  that  there  was  no  difference  in  prin- 
ciple, provided  the  indorsement  was  unqualified,  so  as  to  impose  upoa  the 
holder  the  obligation  to  conform  to  the  law  merchant  in  enforcing  payment. 
Atkinson  v.  Brooks,  26  Yt.,  569,  576*  Other  state  decisions,  too  numerous  for 
citation,  hold  that  a  party  taking  a  negotiable  note  in  payment  of,  or  as  a  col* 
lateral  security  for,  a  precedent  debt,  is  a  bona  fde  holder  for  a  valuable  con- 
sideration, and  that  he  is  entitled  to  the  same  protection  as  a  holder  wha 
receives  the  same  in  payment  for  goods  delivered  at  the  time  of  the  transfer;  €>r 
one  who  pays  cash  for  the  instrument  when  it  is  delivered.  Allaire  v.  Harts- 
horne,  21  K  J.  L.,  665;  Hamilton  v.  Vought,  34  id.,  187,  191;  Culver  v.  Bene- 
dict, 13  Gray  (Mass.),  7,  10;  Johnson  v.  Way,  27  Ohio  St.,  374,  379;  Brush  v. 
Scribner,  11  Conn.,  388;  Gwynn  v.  Lee,  9  Gill  (Md.),  138. 

§  33.  Obligation  of  state  decisions  upon  federal  courts.     Authorities  cited. 

Even  suppose  that  the  title  of  the  plaintiffs  is  good  under  the  rule  of  the  com- 
mercial law,  as  understood  and  administered  in  the  federal  courts,  still  it  is 
insisted  bj^  the  defendants  that  the  state  courts  have  adopted  a  differentTule  in 
such  a  case,  and  that  the  state  rule  of  decision  is  the  one^applicable  in  the  oaso 
before  the  court.  Both  parties  are  citizens  of  the  same  state;  and  it  must  bo 
admitted  that  if  the  state  rule  is  applicable  in  the  case,  then  the  ruling  of  the 
circuit  court  is  erroneous.  Various  arguments  were  advanced  in  support  of  the 
proposition,  but  the  one  most  pressed  is  that  derived  from  the  thirty-fourth  sec- 
tion of  the  judiciary  act,  which  provides  that  the  laws  of  the  several  states^ 
except  where  the  constitution,  treaties  or  statutes  of  the  United  States  other- 
wise require  or  provide,  shall  be  regarded  as  rules  of  decision  in  trials  at  com- 
mon law  in  the  courts  of  the  United  States,  in  cases  where  they  apply.  1 
Stat.,  92.  State  laws  furnish  rules  of  decision  in  trials  at  common  law  in  the 
federal  courts,  in  cases  where  they  apply,  which  leaves  it  plainly  to  be  under- 
stood that  those  laws  do  not  apply  in  all  cases,  and  it  was  early  decided  that 
they  do  not  apply  to  the  process  and  practice  of  the  federal  courts.  Way  man 
V.  Southard,  10  Wheat.,  1.  In  cases  depending  on  the  statutes  of  a  state,  and 
more  especially  in  those  representing  titles  to  land,  the  court  adopts  the  con- 
struction of  the  state,  where  that  construction  is  settled  and  can  be  ascertained. 
Polk  V,  Wendal,  9  Cranch,  87,  98.  Where  any  rule  of  real  property  has  been 
settled  in  the  state  courts,  the  same  rule  will  be  applied  by  this  court  that 
would  be  applied  by  them.  Jackson  v.  Chew,  12  Wheat.,  153,  162.  Contro- 
versies often  arise  where  this  court  will  refuse  to  adopt  a  decision  of  the  state 
coiirt,  as  in  the  construction  of  a  will,  unless  it  appears  that  the  decision  ha^. 
become,  by  acquiescence,  a  rule  of  property  in  the  state.  Lane  v.  Vick,  3  How., 
464,  476.  Three  decisions  from  the  state  courts  show  that  the  rule  of  decision 
adopted  by  the  courts  of  the  state  at  that  period  support  the  views  of  the  de- 
fendants, and  we  regret  to  say  that  the  tendency  of  some  of  the  later  decisions- 
in  the  same  tribunals  are  in  the  same  direction.  Atlantic  National  Bank  of  N^ 
Y.  V.  Franklin,  55  N.  Y.,  235. 
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Such  being  the  fact,  it  becomes  necessary  to  deoide  the  question  whether  the 
decisions  of  a  state  coart  compel  this  court  to  apply  to  the  facts  of  the  case  a 
rule  of  decision  believed  to  be  in  direct  conflict  with  the  rule  of  comtnercial 
law.     Nearly  forty  j^ears  have  elapsed  since  this  question  was  first  presented  to 
this  court  for  decision.     Doubts  were  then  entertained  whether  the  state  rule 
was  absolutely  settled;  but  for  the  purposes  of  the  decision,  that  point  wa& 
unconditionally  admitted.     Then  as  now  the  chief  argument  in  support  of  the 
proposition  was  that  the  question  was  controlled  by  the  thirty-fourth  section 
of  the  judiciary  act,  to  which  the  court  responded,  in  the  first  place,  by  deny- 
ing that  the  word  "  laws,"  used  in  the  section,  included  the  decisions  of  the 
local  tribunals  within  the  scope  of  its  meaning.     In  the  ordinary  meaning  of 
language,  said  Mr.  Justice  Story,  it  will  hardly  be  contended  that  the  decisions 
of  the  courts  constitute  laws,  adding  that,  at  most,  they  are  only  evidence  of 
what  the  law  is,  and  are  not  of  themselves  laws.    They  are  often  re-examined^ 
reversed  and  qualified  by  the  courts  themselves,  whenever  they  are  found  to  be 
either  dofective  or  ill-founded  or  otherwise  incorrect.    His  views  were  that  the 
laws  of  a  state  are  more  usually  understood  to  be  the  rules  and  enactments  of 
the  legislature,  or  long  established  local  customs  having  the  force  of  laws. 
Kone,  it  is  believed,  can  dissent  from  that  view,  and  we  have  the  authority  of 
that  opinion  for  saying  that,  in  all  oases  prior  to  that  time,  the  court  bad  uni* 
formly  supposed  that  the  section,  when  properly  interpreted,  was  limited  in  its 
application  to  state  laws  strictl}''  local,  and  the  construction  thereof  by  the 
local  tribunals,  and  to  rights  and  titles  to  things  having  a  permanent  locality, 
soch  as  the  rights  and  titles  to  real  estate,  and  other  matters  immovable  and 
intrarterntorial  in  their  nature  and  character;  that  the  court  had  never  sup- 
posed that  the  section  applied,  or  was  designed  to  apply,  to  the  construction  of 
ordinary  contracts  or  other  written  instruments,  nor  to  questions  of  general 
commercial  law.    These  views  were  enforced  by  many  other  illustrations,  and 
the  court  decided — every  member  of  the  court  but  one  concurring  —  that  the 
section,  upon  its  true  intendment  and  construction,  is  strictly  limited  to  local 
statutes  and  local  usages,  and  that  it  does  not  extend  to  contracts  and  other  in- 
struments of  a  commercial  nature,  the  true  interpretation  and  effect  of  which 
are  to  be  sought,  not  in  the  decisions  of  the  local  tribunals,  but  in  the  general 
principles  and  doctrines  of  commercial  jurisprudence.     Swift  v.  Tyson,  16  Pet.^ 
1,  18  (§§  382-886,  infra). 

Judicial  views  of  a  corresponding  character  were  expressed  by  Lord  Mans- 
field, as  chief  justice  of  the  king's  bench,  nearly  a  century  earlier,  when  he 
said  that  the  maritime  law  is  not  the  law  of  a  particular  country,  but  the  gen- 
eral law  of  nations.  Luke  v.  Lyde,  2  Burr.,  882.  Mr.  Justice  Story  referred 
to  that  case,  in  support  of  the  decision  of  the  court,  and  quoted  the  celebrated 
maxim  of  Cicero,  which,  liberally  interpreted,  is  to  the  effect  that  maritime  law 
is  not  one  thing  in  one  country  and  another  thing  in  a  different  country,  nor 
one  thing  to-day  and  another  to-morrow,  but  that,  in  all  times  and  nations,  it 
is  immutable  and  imperishable.     Translation  by  Yonge  (London,  1853),  3G0. 

Commercial  law,  says  Bouvier,  is  a  phrase  emploj^ed  to  denote  the  branch  of 
the  law  which  relates  to  the  rights  of  property  and  the  relations  of  persons  en- 
gaged in  commerce.  Persons  engaged  in  commercial  adventures,  wherever 
they  may  have  their  domicile,  have  business  relations  throughout  the  civilized 
world,  from  which  it  results  that  commercial  law  is  less  local  and  more  inter* 
national  than  any  other  system  of  law,  except  the  law  of  nations.  Codes,  laws 
and  ordmances  of  other  slates,  says  a  learned  writer,  whether  ancient   or 
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modern,  are  received  by  the  courts  with  great  respect,  not  as  containing  any 
authority  in  themselves,  but  as  evidence  of  the  general  law  merchant.  Where 
these  are  contradicted  by  judicial  decisions,  they  cease  to  have  any  value  in  the 
jurisdiction  where  the  law  is  decided  to  be  the  other  way.  Levi  (2J  ed.),  2. 
Authoritative  support  to  the  proposition,  that  the  decisions  of  the  state  courts 
do  not  control  in  such  a  case,  is  also  derived  from  other  decisions  of  this  court, 
in  which  every  member  of  the  court  concurred.  Carpenter  v.  Providence 
Washington  Ins.  Co.,  16  Pet.,  495,  511.  Insurance  against  fire  in  that  case  was 
eflfected  by  a  mortgagor,  and  one  of  the  questions  was  as  to  the  amount  the 
insured  was  entitled  to  recover.  Reported  cases  from  the  state  reports  were 
referred  to  as  furnishing  the  rule  of  decision.  Responsive  to  that  argument, 
Mr.  Justice  Story  remarked,  among  other  things,  that  the  question  presented 
was  a  question  of  general  commercial  law,  involving  the  construction  of  aa  in- 
surance contract,  which  is  by  no  means  local  in  its  character,  or  regulated  by 
any  local  policy  or  customs;  that  the  decisions  of  the  state  tribunals  are  enti- 
tled to  great  respect,  but  that  they  cannot  conclude  the  judgment  of  this  court 
in  such  a  case;  and  that  this  court  is  bound  to  interpret  the  instrument  accord- 
ing to  its  own  opinion  of  its  true  intent  and  objects. 

Equally  decisive  vi^ws  have  often  been  expressed  by  this  court  in  other 
cases,  of  which  one  deserves  special  notice.  Preliminary  to  the  point  decided, 
the  court  very  properly  admitted  that  the  federal  courts  will  pay  due  regard  to 
the  laws  of  the  states  and  their  construction  by  the  state  tribunals;  but  the 
court  decided,  Mr.  Justice  Harlan  giving  the  opinion,  that  this  court  is  not 
bound  by  the  decisions  of  the  state  courts  in  determining  a  question  of  general 
commercial  law;  thats'uch  is  the  established  doctrine  of  the  court,  so  frequently 
announced  as  not  to  require  any  extended  citation  of  authorities  in  its  support. 
Gates  V.  National  Bank,  100  U.  S.,  239  (§§  397-404,  infra);  Amis  v.  Smith,  16 
Pet.,  303,  314;  Conkling's  Treatise  (5th  ed.),  140.  Argument  to  show  that  the 
decisions  of  this  court  referred  to  contradict  the  decisions  of  the  state  court 
upon  the  matter  in  decisipn  is  quite  unnecessary,  as  that  is  admitted.  Nor  is 
it  correct  to  suppose  that  the  leading  case,  contradicting  the  views  of  the  state 
court,  is  unsupported  to  its  full  extent  by  other  decisions  of  this  court.  Instead 
of  that,  the  doctrines  of  that  case  were  directly  and  fully  reaffirmed  in  the  fol- 
lowing case,  decided  more  than  twelve  years  later:  Watson  v.  Tarpley,  18 
How.,  517  (§§  1174-1177,  infra).  State  legislation,  as  shown  in  that  case,  had 
prescribed  regulations  in  respect  to  the  protest  of  bills  of  exchange,  and  notice 
of  their  dishonor  repugnant  to  the  requirements  of  the  law  merchant;  and  this 
court  held  that  the  state  regulations  were  not  operative,  and  that  the  payee  or 
indorsee  of  the  bill,  in  spite  of  the  state  law,  might  enforce  his  riglits  in  the 
federal  court,  as  defined  and  recognized  by  the  decisions  of  this  court.  Refer- 
ence was  there  made  to  the  sentiments  expressed  by  Lord  Mansfield,  that  the 
maritime  law  was  not  the  law  of  one  country  only,  but  of  the  commercial 
world ;  and  the  court  decided  that  the  commercial  law  was  not  circumscribed 
within  any  local  limits,  and  that  citizens  resorting  to  the  federal  tribunals  for 
the  ascertainment  of  their  rights  might  well  claim  the  benefit  of  the  rules  of 
the  general  commercial  law.  Six  of  the  justices  of  the  court,  including  the 
chief  justice,  held  the  same  views  in  the  still  later  case,  to  which  special  ref- 
erence is  made.  Goodman  v,  Simonds,  20  How.,  343,  371  (?(§  420-425,  infra). 
.  Collaterals,  previously  held  in  that  case,  had  been  surrendered  when  the  new 
arrangement  was  made,  and  the  evidence  showed  an  agreement  for  forbear- 
ance; and  the  court,  in  order  to  prevent  a  dissent,  rested  the  case,  so  far  as 
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i*espected  the  question  of  consideration,  upon  those  special  facts;  but  it  is 
deemed  pro|ier  to  state  that  two-thirds  of  the  court  entirely  approved  of  the 
views  of  Mr.  Justice  Story,  as  expressed  in  Swift  v.  Tyson,  and  in  his  valuable 
works  upon  bills  of  exchange  and  promissory  notes.  Confirmation  of  the 
proposition  that  his  views  in  that  decision  are  correct  is  also  derived  from 
a  note  appended  to  the  text  of  the  third  volume  of  Kent's  Commentaries,  by 
the  distinguished  author,  in  which  he  says  that  he  is  inclined  to  concur  in  that 
decision^)s  the  plainer  and  better  doctrine.  3  Kent,  Com.  (12th  ed.),  81 ;  Cooley, 
Const.  Lim.  (4th  ed.),  18. 

State  decisions,* in  respect  to  titles  to  real  estate  and  transfers  of  property, 
usually  furnish  the  rute  of  decision  in  the  federal  courts,  by  virtue  of  the 
before-mentioned  provision  of  the  judiciary  act;  but  the  established  practice 
is  that  it  does  not  apply,  except  in  matters  of  a  strictly  local  character;  that  is 
to  say,  to  the  positive  statutes  of  the  states,  and  the  interpretations  of  the 
same  by  their  own  tribunals,  including  rights  and  titles  to  things  having  a 
p3rmanent  locality,  such  as  real  property,  and  that  it  does  not  extend  to 
questions  of  general  commercial  law,  from  which  it  follows  that  where  any 
controversy  arises  as  to  the  liability  of  a  party  to  a  bill  of  exchange,  prom- 
issory note,  or  other  negotiable  paper,  in  one  of  the  federal  courts,  which  is 
not  determmed  by  the  positive  words  of  a  state  statute,  or  its  meaning  as 
construed  b}'  the  state  courts,  the  federal  courts  will  apply  to  its  solution  the 
general  principles  of  the  law  merchant,  regardless  of  any  local  decision. 
1  Daniel,  Neg.  Inst.  (2d  ed.),  sec.  10. 

Transactions  of  a  commercial  character  extend  throughout  the  civilized 
world,  and  it  is  well  known  that  they  are  chiefly  conducted  through  the  me- 
dium of  bills  of  exchange  and  other  negotiable  instruments.  Uniformity  of 
decision  is  a  matter  of  great  public  convenience  and  universal  necessity,  ac- 
knowledged by  all  commercial  nations.  Should  this  court  adopt  a  principle  of 
decision,  which,  when  carried  into  effect,  would  establish  as  many  different 
rules  for  the  determination  of  commercial  controversies  as  there  are  states  in 
ihe  Union,  it  would  justly  be  considered  a  public  calamity,  as  it  must  necessa- 
rily depreciate  our  negotiable  securities  in  all  the  foreign  markets  of  the  world 
•where  our  merchants  have  commercial  transactions.  Stable  and  immutable 
rules  are  necessary  to  give  confidence  to  those  who  receive  such  securities  in 
the  usual  course  of  business,  when  indorsed  in  blank,  or  made  payable  to  bearer, 
BO  that  if  such  a  bill  or  note  is  made  without  consideration,  or  be  lost  or  stolen, 
and  afterwards  be  negotiated  for  value  to  one  having  no  knowledge.of  such 
facts,  in  the  usual  course  of  business,  his  title  shall  be  good,  and  he  shall  be 
entitled  to  collect  the  amount.  Uniformity  of  decision  in  such  cases  is  highly 
desirable,  and  these  observations  are  sufficient  to  show  that  nothing  is  wajnt- 
ing  to  accomplish  that  great  object  but  the  concurrence  of  a  few  more  of  the 
state  courts,  of  which  none  are  more  to  be  desired  than  the  couits  of  New 
York  and  Pennsylvania.  It  is  hoped  that  they  will  concur  at  no  distant  day. 
For  these  reasons,  the  conclusion  is  that  the  judgment  should  be  affirmed. 

§  34-.  What  is  the  consideration  for  a  note  pledged  as  collateral  security  for 
a  pre-existing  debt 

Opinion  by  Me.  Justice  Bradley. 

I  concur  in  the  judgment  rejidered  in  this  case,  and  in  most  of  the  reasons 
given  in  the  opinion.  But  in  reference  to  the  consideration  of  the  transferof 
the  note  as  collateral  security,  I  do  not  regard  the  obligation  assumed  by  the 
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indorsee  (the  bank)  to  present  the  note  for  payment  and  give  notice  of  non- 
payment as  the  only,  or  the  principal,  consideration  of  such  transfer.  The 
true  consideration  was  the  debt  due  from  the  indorsers  to  the  indorsee,  and  the 
obligation  to  pay  or  secure  said  debt.  Had  any  other  collateral  security  been 
given,  as  a  mortgage,  or  a  pledge  of  property,  it  would  have  been  equally  sus- 
tained by  the  consideration  referred  to,  namely,  the  debt  and  the  obligation 
to  pay  it  or  to  secure  its  payment.  If  the  indorsers  had  assigned  a  mortgage 
for  that  purpose  the  title  of  the  bank  to  hold  the  mortgage  would  have  been 
indubitable.  In  that  case  prior  equities  of  the  mortgagor  might  have  prevailed 
against  the  title  of  the  bank ;  because  a  mortgage  is  not  a  commercial  security, 
and  its  transfer  for  any  consideration  whatever  does  not  cut  off  prior  equities. 
put  the  b&na  fide  transfer  of  commercial  paper  before  maturity  does  cut  off 
such  equities;  and  every  collateral  is  held  by  the  creditor  by  such  title  and  in 
such  manner  as  appertain  to  its  nature  and  qualities.  Security  for  the  pay- 
ment of  a  debt  actually  owing  is  a  good  consideration,  and  sufficient  to  support 
a  transfer  of  property.  When  such  transfer  is  made  for  such  purpose,  it  ha* 
due  elFect  as  a  complete  transfer,  according  to  the  nature  and  incidents  of  the 
property  transferred.  When  it  is  a  promissory  note  or  bill  of  exchange,  it  has 
the  effect  of  giving  absolute  title  and  of  cutting  off  prior  equities,  provided  the 
ordinary  conditions  exist  to  give  it  that  etfecL  If  not  transferred  before 
maturity  or  in  due  course  of  business,  then,  of  course,  it  cannot  have  such 
effect.  But  I  think  it  is  well  shown  in  the  principal  opinion  that  a  transfer  for 
the  purpose  of  securing  a  debt  is  a  transfer  in  due  course.  And  that  really 
ends  the  argument  on  the  subject. 

g  35.  Generally.— A  writing,  executed  and  payable  at  the  same  place,  promising  to  pay  a 
fixed  sum,  "with  current  rate  of  exchange,"  is  a  promissory  note.  Palmer  v.  Andrews, 
McAl.,  491. 

§  36.  Noto  of  nnincorpomteA  bank.— The  note  of  an  uninoorporated  bank,  ''payable  out 
of  the  joint  funds  thereof,  and  no  oth«r,*'  is  a  promissory  no(e.  United  States  v.  Smith,  2  Cr. 
C.  C,  HI. 

^37.  Certificate  of  deposit. —  A  certificate  of  deposit,  "for  the  use  of  B.,  and  payable  only 
to  his  order  on  the  return  of  this  certificate,"  is  a  promissory  note.  Austen  v.  Miller,  5  McL.^ 
15a 

§  38.  A  certificate  of  deposit,  to  pay  which  there  are  funds  in  bank  and  which  is  paid  on 
presentation,  is  money ;  and  an  agent  employed  to  borrow  money  upon  a  promissory  note 
placed  in  his  hands,  who  takes  such  certificate,  does  not  exceed  his  authority.  Poorman  v. 
Woodward,  21  How.,  206. 

§39.  Rill  of  exc*hanice;  effect;  oral  evidem^. —  An  instrument  in  the  following  form: 
<*  St.  Loms,  Mo.,  May  10.  1861.  At  sight  pay  to  the  order  of  ScilweU,  Powell  &  Co.  four  thou- 
sand dollars,  value  received,  and  charge  the  same  to  the  account  of  (Signed)  Lewis,  Page 
&  Co.  To  the  Marine  Bank  of  Chicago,  111.,"  is  a  bill  of  exchange,  whose  legal  effect  is 
that  it  is  payable  in  money,  in  the  current  coin  of  the  country ;  and  the  holder  had  a  right  to 
call  upon  the  Marine  Bank,  not  for  depreciated  bank  notes,  but  for  money,  and,  on  its  refusal,, 
to  hold  the  drawers.  It  is  not  competent  to  introduce  oral  evidence  to  change  the  legal  effect 
of  this  instrument.     Olshausen  v.  Lewis,*  1  Biss.,  419. 

§40.  Voucher;  nature  of ;  ri;2:htJ4  of  innocent  holder. —  A  voucher,  indorsed  in  blank  and 
deposited  as  collateral  security,  though  not  strictly  commercial  paper,  is  of  the  nature  of 
negotiable  paper,  and  in  the  hands  of  an  innocent,  Xxma  ./Icte  holder,  for  a  fair,  valuable  consid- 
eration, is  not  subject  to  the  equities  existing  between  the  original  parties.  Talty  v.  Freed- 
man's  Trust  Co.,*  1  McArth.,  522. 

§41.  Receipt  not  a  note. —  A  writing  as  follows:  "  $2,000.  Received  of  Royal  Southwick, 
two  thousand  dollars,  on  account.  Loan.  J.  H.  Jones  &  Co."  (Indorsed.)  "Waiving  de» 
mand  and  notice.  W.  Manufacturing  Co.,  J.  H.  Jones,  Treas.:''  HM.^  a  receipt,  and  the  in- 
dorsement a  mere  nudum  "paciujii.    In  re  Wrentham  Manufacturing  Co.,  2  Low..  119. 

^  4i.  Order  not  a  bank  bill. —  An  order  for  a  specified  sum,  made  on  the  United  Statea 
Bank  by  one  of  its  branches,  is  not  a  bill  which  it  is  counterfeiting  to  forge  and  utter.  United 
States  V,  Brewster,  7  Pet.,  16i. 
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§  43.  Ahsc^nre  of  drawee;  instrament  not  a  note  or  biU. —  An  instrament  in  the  form  fol- 
lowing: ''  $3,637.47.  Parkville,  Mo.,  April  5, 1857.  Fifteen  months  after  date  pay  to  the  order 
of  I'ielding  Burns  and  Lewis  Bums  twenty-six  hundred  and  thirty-seven  47-100  dollars,  at  the 
Bank  of  the  State  of  Missouri,  in  the  city  of  St.  Louis,  Mo.,  for  value  received,  bearing  ten 
per  obnt,  interest  after  the  2d  day  of  April,  1858.  McCown  &  Buck,"  with  the  f  llowing 
words  written  upon  the  face  of  it:  "Accepted.  April  2,  1857.  S.  N.  Simpson,  H.  J.  Bliss," 
not  being  addressed  to  a  drawee,  is  not  a  bill  of  exchange.  Neither  is  it  a  promissory  note  or 
writing  obligatory.  But  it  may  be  declared  upon  as  a  promissory  note,  with  an  averment 
that  the  acceptors,  when  they  accepted  it,  then  and  there  promised  to  pay  it ;  or  an  averment 
showing  their  original  liability  to  pay  the  debt  for  which  the  writing  was  given.  Bliss  v, 
Burnee,*  McCahon,  97. 

g  44.  Govern inent  draft  hf»ld  not  a  bill  of  exchan^f". —  A  written  instrument,  in  form  a  bill 
of  exchange,  but  accompanied  by  other  official  doouments.  and  drawn  on  a  foreign  govern- 
naeot  by  the  United  States,  is  not  a  bill  of  exchange  within  the  law  merchant.  It  is  not  sub- 
ject to  protest  or  to  damages  if  dishonored.  United  States  v.  Bank  of  United  States,  5  How., 
382.     See  the  case,  §g  1630-32. 

§  45.  Order  on  tity  treasurer. —  An  instrument  in  the  following  form:  "  $1,000.  City  Comp- 
troller's Office,  San  Francisco,  1854.  City  Treasurer,—  Pay  to  J.  A.,  or  bearer,  the  sum  of 
one  thousand  dollars,  for  grading,  etc.,  P.  street,  out  of  street  assessment  fund.  B.,  Comp* 
troUer,'*  is  not  a  bill  of  exchange.     Byerque  v.  City  of  San  Francisco,  1  McAl.,  175. 

§  46.  A  draft  is  a  bill  of  exchange,  although  payable  to  the  drawees.  Wildes  v.  Savage,  1 
Story,  22.    See  the  case,  g^  988^990. 

§  47.  An  inland  draft  of  one  bank  upon  another  is  a  check.  First  Nat.  Bank  v.  Coates,*  % 
McC,  9. 

§  48.  A  check  is  not  an  inland  bill  of  exchange  although  payable  at  a  future  time,  and  no 
grace  is  allowable  upon  it.     In  re  Brown,  3  Story,  50i.     See  the  case,  J5§  807-81 1. 

§  4tf.  Bank  checks  are  not  inlani  bills  of  exchange,  although  they  have  many  of  the  prop- 
erties of  such  bills.     Merchants'  Bank  v.  State  Bank.  10  Wall.,  604. 
§  50.  A  check  certified  *' good*' requires  no  additional  stamp.     Ibid, 

g  51.  Certified  checks  are  included  in  the  circulation  of  a  bank  for  the  purposes  of  taxa- 
tion.    Ibid. 

§  5aJ.  An  instrument  in  this  form,  and  stamped:  "  No.  1,  Helena,  May  15,  1871.  A.  and  B., 
bankers, —  Pay  to  C,  or  bearer,  twenty  dollars.  E.,'*  indorsed,  **F.,"  rs  a  check.  It  is  not 
within  that  provision  of  the  statute  relatitig  to  bills  of  exchange  and  promissory  notes,  as  to 
demand,  protest  and  notice.     McDonald  t?.  Storkey,*  1  Mont.  T'y,  388. 

§  5d.  ConAJ^nee's  notes. —  Consignee's  notes,  given  to  consignor  by  way  of  advancements, 
are  business,  not  accommodation,  paper.     In  re  Many,*  17  N.  B.  R.,  514. 

§54.  United  States  7-30  notes.— United  States  7-30  notes  issued  under  act  of  March  3, 
1865,  are  not  money,  but  merely  evidence  of  indebtedness.  United  States  v.  Vermil^e,  10 
Blatch.,  280. 

§  55.  United  States  treasury  notes  are  promissory  notes.  United  States  v.  Hardy  man,  13 
Petk,  176. 

§  M.  United  States  treasury  notes  are  legal  tender  for  debts  due  the  United  States  for 
duties,  taxes  and  sales  of  public  lands  to  the  full  amount  of  principal  and  interest  accruing 
on  such  notes.    Thomdike  v.  United  States,  2  Mason,  1. 

§  57.  Place  of  date. —  A  note  may  be  dated  at  the  beginning  or  end.  Sheppard  v.  Graves, 
14  How.,  505. 

§  58.  Factory  priees. — "Factory  prices"  in  a  note  means  the  prices  at  which  the  goods 
may  be  bought  at  the  factories.    Whipple  v.  Levett,  2  Mason,  89. 

^  59.  M  p«4*  eentam.—  A  United  States  treasury  note  read  "  with  interest  at  the  rate  of  one 
M  per  centum."  Held,  that  the  letter  M  was  a  material  part  of  the  description  of  the  note. 
United  States  v.  Hardyman,  13  Pet.,  176. 

g  60.  Not  memoranda.—  Promissory  notes  are  not  merely  memoranda  of  times  and  amounts 
of  advances  made  in  partnership  accounts.     Smith  v.  Burnham,  3  Sumn.,  435. 

§61.  Company  note;  pergonal  liability.—  A  writing  as  follows:  **  Office  of  Belleville  Nail 
Mill  Co.,  Dec.  15,  '75.  $5,477.13.  Four  months,  etc.,  .  .  .  and  charge  same  to  account 
of  Belleville  NaU  Mill  Co.  A.,  Pres't;  B.,  Sec*y.  To  C,  Treas.,  Belleville."  Held,  a  draft  of 
the  company,  and  not  binding  upon  A.  and  B.  personally.  Hitchcock  v.  Buchanan,  15  Otto, 
416. 

§  62.  Joint  note;  aetfon  upon.—  A  note  to  A.,  B.,  C.  or  D.  is  a  promise  to  pay  each  individ- 
ually, and  not  a  joint  promise  to  the  three  persons  first  named  or  the  last.  An  action  must 
be  brought  in  the  name  of  some  one  of  the  promisees,  and  not  in  their  names  jointly.  Sam- 
uels V,  Evans,*  1  McL.,  473. 
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§  63.  €k>nsar8  draft  <m  his  /^oTernment.—  A  bill  of  exchange  drawn  by  the  oonsal-general 
of  France  on  the  public  treasury  of  that  country  is  an  official  undertaking  on  which  he  is 
not  pei-sonally  liable.    Jones  v.  Le  Tombe,*  8  Dal.,  884. 

g  K4.  Ortiiintyof  time  esaentiil. —  A  writing  acknowledging  a  specified  amount,  consist- 
ing of  principal  and  interest  to  be  due  to  the  plaintiff  for  four  years  and  six  months'  services, 
and  promising  to  pay  him  that  sum  with  interest  as  soon  as  the  crop  should  be  sold  or  the 
money  could  be  raised  from  any  other  source,  is  not  a  promissory  note,  because  it  is  not  pay- 
able at  a  time  certain;  nor  is  it  such  a  due  bill  as  the  law  regards  as  a  promissory  note.  It 
amounts  to  a  promise  to  sell  the  crop  or  to  raise  the  money  otherwise  within  a  rsasonable  time, 
and  that  the  sum  due  should  then  be  paid.  It  does  not  mean  that  if  the  crop  should  be  de- 
stroyed or  could  never  be  sold,  and  the  parties  promising  coald  not  otherwise  procure  the 
money,  the  debt  should  never  be  paid.     Munez  v,  Dantcl,  19  Wall.,  530. 

§65.  Pleading;  averring  incorporation;  executiiin  of  note. —  In  declaring  agamsfe  ia«- 
dorsers  of  a  note  averred  to  have  been  made  by  **  the  Sutton  Woolen  Mills  "  by  F.,  their 
agent,  it  is  not  necessary  either  to  prove  the  execution  of  the  note  or  to  aver  that  the  woolea 
mills  is  an  incorporated  company,  the  action  being  founded  on  the  contract  of  indorsement. 
Kendall  v.  Freeman,*  2  McL.,  189. 

§  66.  Pnivinx  execntion. —  A  witness*  testimony  that  he  had  formerly  been  in  possession 
of  the  notes  in  controversy,  and  that  he  thought  the  notes  produced  in  evidence  were  like 
those  he  had,  and  that  he  believed  them  genuine,  is  not  enough  to  prove  execution.  Brown 
V.  Piatt,  2  Cr.  C.  C,  253. 

§  67.  Drawing  by  cashier;  parol  proof. —  Parol  evidence  Is  a'lmissible  to  prove  that  the 
drawing  of  a  check  by  the  cashier  of  a  bank  to  the  order  of  the  teller  was  done  in  his  official 
capacity.    Mechanics'  Bank  v.  Bank  of  Columbia,  5  Wheat,  3)6. 

8  68.  Where  a  promissory  note  given  tor  a  debt  due  to  a  bank  was  payable  to  '*  A.,  Esq., 
cashier,  or  order,"  and  not  indorsed  by  A.,  held,  that  the  bank  could  not  sustain  an  action 
thereon,  although  A.  acted  as  its  agent  in  taking  the  note,  and  had  no  personal  interest 
therein.     Bank  of  United  States  v.  Lyman,*  30  Vt.,  686. 

§  69.  When  indoreer  a  maker. —  A  person  who  writes  his  name  on  the  back  of  a  note  at 
its  inception,  and  before  delivery,  fi)r  the  purpose  of  giving  the  maker  credit  with  the  payeeSr 
is  an  original  party  to  the  note,  liable  as  maker.     Pierse  v.  Irvine,*  I  Minn.,  369. 

§  70.  Power  of  attorney. —  A  power  of  attorney,  with  blanks  for  the  description  of  the 
draft,  executed,  acknowledged  and  left  with  the  attorney,  authorizes  him  to  fill  up  the 
blanks  and  indorse  the  draft  in  his  principars  name.  Kimbro  v.  First  Nat.  Bjmk,*  1  McArth., 
415. 

8  71.  Treaftnrer  may  sisrn. —  The  treasurer  of  a  company  may  si<?n  notes  when  authorized 
by  usage  or  order  of  the  directors  so  to  do.     In  re  Great  "Western  Tel.  Co.,  5  Biss.,  3t<. 

§  72.  De«icriptlo  peraonoe. —  A  draft  was  signed  •*  B.,  Agent"  Held,  that  the  word  agent 
was  merely  deacriptio  personce,  and  that  parol  evidence  to  fix  the  liability  upon  an  uuknown 
principal  was  inadmissible.     Dessau  v.  Bours,  McAi.,  20. 

§  78.  Mister  of  vessel,  draft.4  by;  lien.— The  drawee  of  a  bill  of  exchange,  with  notice 
that  the  master  of  a  vessel  has  no  authority  to  draw,  acquires  no  lien  on  the  ship  for  advances 
made  on  such  bills :  neither  does  his  indorsee.  Bark  Joseph  Cunard,  01c. ,  120;  Brig  Atlantic, 
Newb.,  514;  Tlie  Woodland,  14  Blateh.,  4jJ9. 

§  74.  Siiipo wners  who  ratify  the  act  of  a  master  of  their  vessel  in  drawing  a  bill  upon  their 
agent  occupy  the  position  of  drawers.    Wallace  v.  Agry,  4  Mason,  336.    See  the  case,  §§  773-77 J. 

§  75.  Agent's  authority ;  princip»l'«  bankruptcy;  revocation.— The  principars  bankruptcy, 
none  of  the  parties  having  notice  thereof,  will  not  take  away  an  agent's  authority  to  draw. 
Ogden  V.  Giliingham,  Bald.,  48. 

^76.  Drawer;  funds  in  hand<«  of  drawee;  reasonable  expectation  of  pavment.— It  is  not 
necessary  that  the  drawer  shall  have  funds  in  the  hands  of  the  drawee  sufficient  to  pay  the 
amount  of  the  bill.  It  is  sufficient  if  he  have  a  reasonable  expectation  that  his  draft  will  be 
paid  if  presented  within  a  reasonable  time.     Olshausen  v,  Lewis,*  1  Biss.,  419. 

§  77.  Interpretation. —  All  contracts,  including  notes  and  bills,  should  be  so  interpreted  as 
to  effectuate  the  intention  of  the  parties.  When  a  promissory  note,  made  payable  to  a  par- 
ticular person  or  order,  is  first  indorsed  by  a  third  person,  such  third  person  is  held  to  be  an 
original  promisor,  guarantor  or  indorser,  according  to  the  nature  of  the  transaction  and  the 
understanding  of  the  parties  at  the  time  the  transaction  took  place.  Rey  v.  Simpson,*  2^ 
How.,  841. 

§  78.  Cimsideratlon. —  A  promissory  note  imports  a  consideration.  Cook  v.  Gray,*  Hemp., 
84;  Conrad  v.  NicoU,  4  Pet.,  2i>4. 

§  79.  The  face  of  a  note  is  prima  facie  evidence  of  the  consideration  paid  for  it,  as  between 
indorser  and  indorsee.    Martin  v,  Kercheval,*  4  McL.,  117. 
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NATURE,  EXECUTION,  DELIVERY  AND  CONSIDERATION.      §§  80-98. 

§  80.  A  bill  importing  on  its  face  to  be  for  value  received  is  prima  facie  evidence  of  that 
fact  against  third  persons  as  well  as  against  the  original  parties  to  it.  Mandeville  v.  Welch,  5 
Wheat,  277. 

§  Hi. indorsee  need  not  inqnire. —  The  presumption  is  that  a  note  is  given  for  value, 

and  that  the  indorsee  paid  value  for  it.  An  indorsee  is  not  bound  to  inquire  into  the  consid- 
eration of  the  note  or  the  circumstances  out  of  which  it  grew.  In  re  Great  Western  Tele- 
graph Co.,  5  Biss.,  363. 

§  82. Nnteoedent  debt. —  An  antecedent  debt  is  a  sufficient  consideration  for  a  note. 

Riley  v,  Anderson,*  2  McL.,  589.  Even  against  an  accommodation  indorser.  Yamum  v.  Bel- 
lamy,* 4  McL.,  87;  Pugh  t;.  Durfree,*  1  Blatch.,  412;  City  Bank  of  Columbus  v.  Beach,*  1 
Blatch.,  438.     See  §  7. 

^  83.  A  pre-existing  debt  is  a  good  consideration  for  assigning  a  promissory  note.  Swift 
V.  Tyson,  16  Pet,  1.    See  the  case,  §§  882-386. 

§  84.  The  fact  that  a  bill  was  a -signed  to  plaintiff  as  collateral  security  for  a  pre-existing 
debt  does  not  impair  his  right  to  recover.     McCarty  v.  Roots,*  21  How.,  482. 

§  85.  One  who  takes  an  accommodation  bill  for  an  existing  indebtedness  is  a  bona  fide 
holder  for  value,  although  he  knows  the  draft  to  be  accommodation  paper.  City  Bank  of 
Columbus  V.  Beach,*  1  Blatch.,  438. 

§  86.  Collateral. —  Surrender  of  other  collaterals  and  extension  of  time  on  principal  note  is  a 
sufficient  consideration  for  a  note  indorsed  as  collateral.  Gooiman  v,  Simonds,  20  How.,  348. 
See  the  case,  g,^  42(M25. 

§  87.  Evidence  of  c<msideration  admissible,  when. —  Where  public  policy  demands  it,  evi- 
dence of  consideration  is  admissible.    Hoyt  v,  Macon,*  2  Col.  T*y,  501. 

§  88.  Indor8»*e*8  consideration;  maker  cannot  show. —  The  maker  of  a  note  cannot  show 
what  consideration  the  indorsee  gave  the  indorser  for  it.    Martin  v.  Kercheval,*  4  McL.,  117» 

§  KU.  Maker  may  show  no  consideration. —  Mak^r  may  show  that  payee  and  all  indorsees 
paid  no  consideration  for  the  note.    Ibid. 

g  HO.  Statnte  as  to  consideration. — An  act  of  Virginia  required  that  if  the  consideration  of 
a  bill  be  a  pre-existing  currency  debt^  or  be  current  money  paid  at  the  time  of  the  draft,  the 
bill  shall  express  the  amount  of  the  debt,  or  currency  paid,  which  was  the  real  consideration^ 
and  that,  on  failure  to  do  so,  the  bill,  though  it  may  be  expressed  for  sterling,  shall  be  taken 
to  be  for  current  money.  The  bill  in  suit  read  thus:  **  For  value  received  in  current  money."' 
Tlie  jury  found  that  the  real  consideration  of  the  bill  was  an  engagement  to  draw  other 
sterling  bills.  Held,  that  the  words  **  in  current  money,'*  in  view  of  this  finding,  were  imma- 
terial, and  that  the  inquiry  must  be  as  to  the  real  consideration.     Brown  v.  Barry,  3  Dal.,  365. 

§  9 1.  Indorsement  inipfirts  consideration. —  The  indorsement  of  a  note  is  prima  facie  evi- 
dence of  consideration.  McClintock  v,  Johnston..  I  McL.,  414;  Veitch  v.  Basye,*  2  Cr.  C.  C, 
6.  But  see  Welch  v,  Lindo,*  7  Cr.,  159,  holding  that  an  indorsement  must  be  shown  to  have- 
been  made  for  a  valuable  consideration. 

§  92.  Considerutiun  toacfommmiation  imlorser.— The  law  imputes  to  one  who  indorses  ta 
give  credit  to  the  promisor  the  consideration  pAid  to  the  promisor.  Bank  of  United  States 
u  Weisiger,*  2  Pet.,  381 ;  Offut  v.  Hall,*  1  Cr.  C.  C,  572. 

t;  98.  Indorsement  a  snffli'lent  consideration.—  The  indorsement  of  a  note  by  defendant  is 
a  sufficient  consideration  to  support  an  action.    Vowell  v.  Lyles,*  1  Cr.  C.  C  ,  42^. 

§  94.  Action  by  a  payee  on  a  note  which  appeai'ed  to  have  been  specially  indorsed.  Held, 
that  the  indorsement  and  delivery  of  the  note  by  the  plaintiff  was  primal  facie  evidence  that 
it  was  transferred  for  value,  and  threw  the  burden  on  plaintiff  to  show  that  it  was  Either 
transferred  for  collection  or  was  retransferred,  or  that  he  had  repaid  the  money  to  the  in- 
dorsee.   Veitch  V,  Basye,*  2  Cr.  C.  C,  6. 

§  95.  An  indorsement  for  the  purpose  of  giving  credit  to  the  maker  is  supported  by  a  suffi- 
cient consideration ;  and  the  fact  that  it  was  made  before  the  note  was  filled  up,  or  that  the 
note  w'as  filled  up  in  the  handwriting  of  the  plaintiff,  is  immaterial.  Patton  v.  Violett,*  1  Cr. 
C.  C.,463. 

§  9«.  Presumption  of  consideration;  rebutted  how. —  Although  a  note  or  an  indorsement 
be  prima  facie  evidence  of  a  receipt  of  money  from  the  holders  by  the  indorser,  yet,  if  it  be 
proved  that  the  money  for  which  the  note'was  made  was  paid  to  the  maker  for  his  soli>  use, 
the  presumption  arising  from  the  mere  act  of  indorsement  is  destroyed.  Page  v.  Bank  of 
Alexandria,*  7  Wheat.,  35. 

§  97.  JnJorsement  a  consideration  for  other  notes. —  Notes  given  as  compensation  for  ther 
indorsements  of  other  notes  are  valid.  The  Providence  County  Savings  Bank  v.  Frost,*  13 
N.  B.  R.,  856. 

8  9s.  Count  upon  indorsement  must  state  consideration.—  A  count  upon  the  mere  indorse- 
ment of  a  note  not  payable  to  order  must  aver  the  consideration.  Janney  v.  Gleiger,  1  Cr.  C- 
C,  547. 


§§99-113.  BILLS  AND  NOTES. 

§99.  No  consirlerfttf OTi ;  parol  evidence.^  Between  the  immediate  parties  to  a  note  parol 
^videnoe  is  admissible  to  show  that  there  was  no  consideration,  and  that  the  defendant  did 
not  indorse  the  note  to  give  it  credit    Corcoran  r.  Hodges,  2  Cr.  C.  C,  4^2. 

§  100.  Burden  of  iiro4>t.— The  burden  of  proof  is  on  the  party  who  alleges  that  a  note  was 
made  or  indorsed  without  consideration.     Packwood  v.  Clark.*  2  Saw.,  546. 

§  101.  Ille^cnl  currency. —  An  act  of  the  legislature  of  Tennessee  to  "suppress  private 
banking  *'  covers  and  penally  prohibits  all  devices  by  which  an  illegitimate  currency  can  be 
issued  and  circulated  in  a  community.  Davidson  u.  Lanier,  4  WalL,  447.  See  the  case, 
gg  1319-1834. 

g  102.  Delivery. —  Putting  a  renewal  note  in  the  postoffice,  addressed  to  a  person  in  another 
fitate,  is  not  a  delivery  of  it  until  it  is  taken  out  of  the  office  and  accepted  by  him.  Mott «. 
Wright,  1  Biss.,  53.    See  the  case,  g^  582-584. 

^103.  Draft  on  alien  enemy. —  A  citizen  of  the  United  States  may  in  time  of  war  draw  a 
bill  on  an  alien  enemy.    Unit^^d  States  v.  Barker,*  1  Paine,  156. 


II.   ACCEPTANOE. 

SUMMART —  United  States  bound  by  acceptance  of  officer,  §  104. —  Promise  to  cuscept,  §§  105- 
112. —  Verbal  promise  governed  by  law  of  place,  §  113.—  Usage  as  to  drafts  against  consign- 
ments^ ^  114-116. —  Conditional  acceptances,  ^i  117,  \\^. —Privity  between  acceptor  and 
payee,  §  119. —  Acceptance  not  a  ooUateral  undertaking,  g  120. — Acceptance  supra  protest, 
g  121. —  Defense  by  accommodation  acceptor^  §  122. —  Payment;  revocation,  §  123. —  Drafts 
with  bills  of  lading  attached,  §§  124-126. 

§  104.  The  United  States  is  bound  by  the  acceptance  of  its  agent  or  officer — e.  g.,  the  post- 
master-general—  acting  within  the  scope  of  his  authority.  United  States  v.  Bank  of  the 
Metropolis.  ^5$  127-134.    See  s$  3. 

§  105.  A  letter  describing  a  bill  of  exchange,  and  promising  to  accept  it,  amounts  to  a  vir- 
tual acceptance  in  favor  of  one  to  whom  it  is  shown  and  who  takes  the  bill  on  the  credit  of 
it    Schimmelpennioh  v.  Bayard,  ^§  135-13S.    See  §  185. 

§  106.  This  is  true,  although  the  promise  was  made  before  the  existence  of  the  bill,  and 
although  it  is  drawn  in  favor  of  a  person  who  takes  it  for  a  pre-existing  debt.  CooUdge  r. 
Payson,  g§  139-141. 

§  107.  A  promise  to  accept  a  bill  already  drawn  or  to  be  drawn,  in  consideration  of.  or  as  an 
inducement  to,  another's  purchasing  it,  is  binding  upon  the  promisor  if  such  bill  is  purchased 
upon  the  credit  of  such  promise,  whether  the  purchase  was  made  before  or  after  the  drawing 
of  the  bill,  or  whether  it  was  drawn  for  a  pro-existing  debt,  or  drawn  and  sold  for  any  other 
good  and  valuable  consideration.    Townsley  t^.  Sumrall,  §.:^  142-150. 

§  108.  A  promise  to  accept  is  binding,  although  one  wjio  buys  a  biU,  relying  upon  it, 
knows  the  drawer  has  no  funds  in  the  hands  of  the  drawee  •  promisor).    Ibid. 

g  109.  The  fact  that  the  purchaser  of  a  hill,  relying  upon  the  promise  of  another  to  accept  it, 
was  formerly  a  partner  of  the  drawer,  and  the  bill  was  then  transferred  to  a  creditor  of  the 
former  firm  to  pay  a  firm  debt,  does  not  discharge  the  promisor  of  acceptance ;  nor  will  the 
fact  that  the  firm  accounts  are  still  unsettled  have  this  effect.    Ibid. 

§  1 1 0.  A  collateral  agreement  between  a  drawer  and  a  holder  to  pay  the  bill  if  dishonored 
will  not  invalidate  a  promise  to  accept.    Ibid. 

g  1 1 1.  An  action  may  be  maintained  upon  a  general  promise  to  accept  contained  in  a  letter, 
by  any  one  who  makes  advances  upon  the  faith  of  it,  although  the  letter  was  not  written  to 
such  one.    Cassel  v.  Dows,  §^  151-153. 

§  1 1 2.  A  promise  contained  in  a  letter  of  credit,  written  by  persons  who  are  to  become  the 
drawees  of  bills  drawn  under  it,  promising  to  accept  such  bills  when  drawn,  which  letter, 
although  addressed  to  the  persons  wlio  are  to  be  the  drawers  of  the  bills,  is  designed  to  be 
shown  to  any  and  all  person  or  persons  whatsoever,  to  induce  them  to  advance  money  and 
take  the  bills  when  drawn,  will  be  an  available  contract  in  favor  of  persons  to  whom  the 
letter  of  credit  is  shown,  who  advance  money  and  take  the  bills  on  the  faith  thereof.  It  is 
not  void  for  want  of  privity  between  them  and  the  persons  writing  the  letter  of  credit.  Rus- 
sell V.  Wiggin,  §§  154H57. ' 

§  1 1 3.  A.  at  Chicago  sold  B.  &  Co.,  of  St.  Louis,  the  defendants,  a  quantity  of  pork,  draw- 
ing a  draft  on  B.  &  Co.  to  pay  for  it.  This  draft  was  sent  to  the  bank,  plaintiff,  which  re- 
turned it  to  A.  by  messenger,  refusing  to  discount  it  unless  accompanied  by  the  bill  of  lading 
of  the  pork  as  security.  A.  directed  the  messenger  to  return  to  the  bank  and  say  that  B.,  one 
of  the  firm  of  B.  &  Co.,  was  then  in  Chicago,  and  had  authorized  the  drawing  of  the  draft; 
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ACCEPTANCE,  §§  114-ia8. 

that  it  was  drawn  as^ainst  five  hundred  barrels  of  pork,  bought  by  A.  for  B.  &  Co.  and  duly 
shipped  to  them.  B.  was  present  and  heard  these  directions  given  to  the  messenger  without 
objection.  The  clerk  returned  to  the  bank  and  made  this  statement  to  the  vice-president, 
Tvho,  upon  the  faith  of  it,  discounted  the  bill,  and  suit  was  finally  brou^^ht  upon  it  by  the 
bank.  Held,  that,  although  the  payment  of  the  bill  would  be  governed  by  the  law  of  Mis- 
souri, that  being  the  place  of  performance  of  the  contract  as  to  payment,  the  contract  as  to 
acceptance  was  performed  in  Illinois,  and  was  governed  by  the  laws  of  that  state,  and  that 
^his  transaction  amounted  to  a  parol  promise  to  accept  the  bill,  which  under  the  laws  of 
lUmois  is  valid  and  binding.    Scudder  v.  Union  Natio.ial  Bank«  §.^  138-16  i. 

§114.  Usage  of  trade  authorizes  a  merchant  to  draw  against  consignments  to  the  drawee, 
who  must  pay  the  drafts,  if  the  consignments  enable  him  to  do  so.  Schimmelpennich  v.  Bay- 
ard. §^  185-188. 

§  115.  A  bill  of  exchange  was  drawn  against  shipments  made  to  the  drawee,  but  no  letter 
of  advice  was  written  by  the  shipper  to  the  consignees  of  the  property,  and  drawees  of  the 
bill,  ordering  the  proceeds  of  the  shipment  to  be  ap  died  to  the  discharge  of  the  bill ;  but 
directions  were  given  to  charge  the  bill  generally  to  the  account  of  the  shipper.  Held,  that 
the  drawees  were  not  bound  to  accept  or  pay  the  bill  in  consequence  of  the  proceeds  of  the 
shipmont  being  received  by  them.    ItHd, 

§  11 6.  Authority  was  given  to  draw  against  consignments.  A  bill  for  $5,000  was  drawn, 
presented  for  acceptance,  and  acceptance  refused.  Subsequently  it  was  presented  for  pay- 
ment, and  then  accepted  to  the  extent  of  the  value  of  the  consignment.  This  conditional 
acceptance  was  immediately  followed  by  a  protest  for  non-payment.  Heldy  that  the  holder 
would  not  be  presumed  to  have  taken  the  conditional  acceptance,  and  to  have  waived  the 
•benefit  of  the  previous  refusal.  The  protest  rebuts  the  presumption  of  an  assent  to  the  con- 
ditional acceptance.  The  holders  having  received  from  the  acceptors  the  avails  of  the  con- 
signment, held,  that  this  was  a  receipt  of  such  avails,  not  as  a  full  satisfaction  of  the  bill,  but 
only  an  application  of  the  proceeds  as  far  as  they  would  go  towards  payment.  Cassel  v. 
^I>ow8,  §^  151-153. 

§  1 1  7.  Upon  an  unconditional  acceptance  the  acceptor  is  absolutely  bound,  no  matter  what 
equities  exist  between  the  drawer  and  acceptor,  provided  the  holder  be  a  bona  fide  purchaser 
without  notice ;  and  this  rule  applies  to  the  United  States  as  well  as  to  all  others.  United 
States  V,  Bank  of  the  Metropolis,  ?;§  137-134. 

i$  1  18.  An  acceptance  upon  condition — e.  gr.,  that  contracts  as  to  carrying  the  mail 
shall  be  performed  —  becomes  absolute  upon  performance  of  the  condition,  and  the  condi- 
tion herein  referred  to  will  not  embrace  payment  for  forfeitures  already  incurred ;  and  it  is 
not  incumbent  upon  one  who  buyH  a  bill  payable  upon  this  condition  to  inquire  into  the  con- 
tractor's accounts  with  the  United  States  to  see  aJ:>out  such  forfeitures.  Nor  is  -such  accept- 
ance retroactive.    Ibid, 

^119.  Privity  of  contract  exists  between  an  acceptor  and  a  payee.  Raborg  v.  Peyton, 
§§  16;^163. 

§  120.  A  collateral  engagement  to  pay  the  debt  of  another  is  not  created  by  an  accept- 
ance ;  it  is  an  absolute  engagement  to  pay  the  holder  of  the  bill ;  and  the  engagements  of 
all  the  other  parties  are  merely  collateral  Ibid,  See,  also,  Townsley  v,  Sumrall,  §§  143- 
150. 

§121.  The  drawees  of  a  bill,  having  no  funds  of  the  drawer,  refused  to  accept  it,  but  for 
the  honor  of  an  indorser  procured  the  plaintiff  to  accept  and  pay  it  as  a  favor  for  the  drawees, 
who  immediately  informed  the  indorser  of  all  the  circumstances,  and  he  was  in  no  wise  prej- 
udiced or  damaged.  HM,  that  the  plaintiff  had  a  right  under  the  circumstances  to  accept 
and  pay  the  bill  supra  protest  for  the  honor  of  the  indorsers,  and  was  entitled  to  recover  the 
amount  with  charges  and  interest  upon  it.    Konig  v.  Bayard,  ^§  167,  168. 

§  Vi2,  An  accommodation  acceptor  of  a  bill  of  exchange,  transferred  before  maturity  by 
the  drawees  in  liquidation  of  an  antecedent  debt,  cannot  set  up  as  a  defense  to  an  action 
against  him  upon  the  bill  the  fact  that  he  was  an  accommodation  acceptor,  that  fact  being 
known  to  the  holders  when  they  received  the  bill.    Jewett  v.  Hone,  ^§  169,  170.  * 

§  12.1.  A.,  in  Norway,  drew  in  favor  of  B.  upon  C,  in  Northfield,  Minnesota,  against  the 
account  of  W.  &  J.,  of  La  Crosse,  C.  accepted  the  draft,  charging  W.  &  J.  with  the  amount, 
and  issued  to  B.  a  certificate  of  deposit  for  all  but  a  small  portion  of  the  draft,  which  was 
paid  in  money.  C.  then  sent  the  draft  to  W.  &  J.  of  La  Crosse,  who  dishonored  it.  It  was 
then  protested  and  returned  to  C,  who  then  notified  B.  of  its  non-payment,  canceling  his 
certificate  of  deposit,  and  taking  his  note  for  the  portion  paid  in  money.  B.  then  advised  A. 
of  the  non-payment  of  the  draft,  who  thereupon  sent  B.  the  money.  Subsequently  A.  learned 
the  facts  as  to  the  issue  of  the  certificate,  etc.,  to  B.  by  C.  Held,  that  C.'s  acceptance  of  the 
draft,  the  charging  of  it  to  W.  &  J.,  the  issuing  of  the  certificate  of  deposit  to  B.,  and  pay- 
ment to  him  of  a  small  sum  of  money,  amounted  to  a  payment  as  to  the  drawer  (A.),  and 
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could  not  be  revoked  by  tbe  drawee  so  as  to  charge  the  drawer,  who  might  recover  the 
amount  of  the  draft  from  C.     Andressen  v.  First  National  Bank,  ^  171. 

1$  1 24.  A  bank  that  discounts  a  draft  accompanied  with  a  bill  of  lading,  providing  for  the 
delivery  of  certain  cargoes  of  wheat  to  the  order  of  its  cashier  as  security  for  advances  on 
the  draft,  acquires  a  special  property  in  the  wheat  and  may  hold  it  as  security  for  the  accept- 
ance and  payment  of  the  draft.  Such  bank  will  not  lose  its  special  property  in  the  ^beat 
althou|i:h  the  agent  of  the  bank  in  another  city  places  the  wheat  for  storage  with  warehouse- 
men who  are  also  drawees  of  the  draft  discounted,  having  arranged  to  purchase  the  wheat  of 
the  drawer.  And  if  such  drawees,  having  expressly  received  the  wheat  as  bailees,  and  in 
their  capacity  of  warehousemen,  assume  to  own  it,  and  sell  and  ship  it  to  third  parties  before 
paying  the  draft  of  which  the  wheat  is  security,  such  third  parties  will  take  no  title  to  the 
wheat  and  will  be  liable  to  the  holder  of  the  draft  for  converting  it.  Dows  v.  National  Ex- 
43hange  Bank,  §$  172-175.     See  (^  197. 

g  1 25.  A  time  draft,  with  a  bill  of  lading  attached,  was  forwarded  to  an  agent  for  collec- 
tion, without  any  special  instructions.  Held,  that  whether  the  draft  and  accompanying  bill 
of  lading  evidenced  a  sale  on  credit,  or  a  request  for  an  advancement  on  the  goods  [cotton] 
consigned,  or  a  bailment,  to  be  sold  on  the  consignor's  account,  the  drawees  were  entitled  to 
the  possession  of  the  cotton  and  the  bill  of  lading  thereof,  before  they  could  be  required  to 
accept  the  draft;  and.if  they  declined  to  accept  because  possession  was  denied  to  them  con- 
currently with  their  acceptance,  the  effect  of  their  refusal  would  have  been  to  discharge  the 
drawers  and  indorsers  of  the  drafts.  The  demand  of  acceptance,  coupled  with  a  claim  to  re- 
tain the  bills  of  lading,  would  have  been  an  insufficient  demand.  National  Bank  v.  Merchants' 
Bank,  ^  176-183. 

§  126.  A  time  draft,  together  with  a  bill  of  lading,  was  sent  to  a  bank  for  collection.  Heid^ 
that  it  had  the  right  to  assume  that  the  duty  confided  to  it  was  to  procure  acceptance  of  the 
draft,  and,  ujKjn  acceptance,  to  deliver  the  bill  of  lading  to  the  drawee,  or.  if  acceptance  was 
refused,  to  protest  and  give  notice  to  the  indorser,  retaining  the  bill  of  lading  until  the 
maturity  of  the  draft,  unless  instructed  before  then  to  return  it.  Woolen  v.  New  York  & 
Erie  Bank,  ^g  183.  184. 

[Notes.— See  §§  185-210.] 

UNITED  STATES  r.  THE  BANK  OF  THE  METROPOLIS. 
(15  Peters,  377-406.     1841.) 

Opinion  by  Mr.  Justice  Wayne. 

Statement  of  Facias. —  This  is  an  action  of  assumpsit  brought  by  the  United 
States  to  recover  the  sum  of  $27,881.57.  The  defendants  pleaded  the  general 
issue.  On  the  trial  of  the  cause,  the  defendants  claimed  credits  amounting  to 
$23,000,  exclusive  of  interest  and  costs.  The  items  had  been  presented  to  the 
proper  accounting  officer  and  were  not  allowed.  They  were  acceptances  of  the 
postoffice  department,  of  the  drafts  of  mail  contractors,  and  an  item  of  $611.52, 
called  in  the  record  "  E.  F.  Brown's  overdraft."  The  jury  found  for  the  defend- 
ants, and  certified  there  was  due  to  them  by  the  United  States  $3,371.94,  with 
interest  from  the  6th  of  March,  1838. 

The  errors  assigned  are,  that  the  court  refused  to  give  to  the  jury  the  follow- 
ing instructions,  which  were  asked  after  the  evidence  had  been  closed  on  both 
sides:  1.  That  upon  the  evidence  aforesaid,  the  defendants  are  not  entitled  in 
this  action  to  set  off  against  the  plaintiff's  demand  the  amount  of  the  accept- 
ances given  in  evidence  by  the  defendants,  nor  the  amount  of  the  overdraft  of 
E.  F.  Brown.  2.  If  the  jury  believe,  from  the  evidence,  that  when  the  accept- 
ance of  the  draft  of  E.  Porter  was  given  by  the  then  treasurer  of  the  depart- 
ment, there  was  nothing  due  to  Porter  standing  on  the  books  of  the  postoffice 
department,  and  that  on  the  books  of  the  department,  when  the  acceptance  fell 
due,  there  was  nothing  due  to  him,  then  the  defendants  cannot  set  off  the 
amount  of  said  acceptance  against  the  plaintiff's  claim  in  this  action.  3.  That 
if  the  accounts  of  E.  Porter  and  Reeside,  as  contractors  with  the  postoffice 
department,  were  not  finally  settled  on  the  books  of  the  postoffice  department 
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when  the  present  postmaster-general  came  into  office,  it  was  his  duty  to  have 
said  accounts  settled;  and  if  in  such  settlement  there  were  credits  claimed  by 
them  as  allowed  by  order  of  Mr.  Barry,  when  postmaster-general,  and  entered 
on  the  journal,  but  not  carried  into  these  accounts  in  the  ledger,  and  finally 
entered  as  credits  in  these  accounts,  which  credits  were  for  extra  allowances 
which  the  said  postmaster-general  was  not  legally  authorized  to  allow  them, 
then  it  was  in  the  power,  and  was  the  duty,  of  the  present  postmaster-general 
to  disallow  such  items  of  credit. 

We  will  consider  the  instructions  asked  in  connection,  and  upon  the  merits  of 
the  case;  but  before  we  conclude  will  express  an  opinion  upon  the  form  of  the 
first. 

It  appears  that  the  five  drafts  claimed  as  credits  were  drawn  on  the  post- 
office  department  by  contractors  for  carrying  the  mails.  That  they  were 
accepted,  and  were  discounted  at  the  Metropolis  Bank  in  the  way  of  business. 
Porter's  draft  was  at  ninety  days  after  date,  for  $10,000,  payable  at  the 
Metropolis  Bank  to  his  own  order,  to  be  charged  to  account,  and  was  uncondi- 
tionally accepted  by  R.  C.  Mason,  signing  himself  treasurer  of  the  postofflce 
department.     It  is  admitted  that  he  was  so. 

Reeside  drew  four  drafts.  One  on  the  17th  October,  1835,  for  $4,500; 
another  on  the  20th  October,  1835,  for  $1,000;  a  third  on  the  23d  October^ 
1835,  for  $4,500;  and  the  fourth  on  the  28th  October,  1835,  for  $3,000.  They 
were  payable  to  his  own  order  ninety  days  after  date,  for  value  received;  to  be 
charged  to  his  account  for  transporting  the  mail,  and  addressed  to  the  post- 
master-general. The  following  was  the  form  of  all  of  them,  and  of  the  aocept^- 
ances  of  the  postmaster-general: 

$4,500.  Washington  Crrr,  October  17,  1835. 

Sir  :  Ninety  days  after  date,  please  pay  to  my  own  order,  four  thousand 
five  hundred  dollars,  for  value  received,  and  charge  to  my  account,  for  trans- 
porting the  mail. 

Respectfully  yours,  James  Reeside. 

Hon.  Amos  Kendall,  Postmaster-General. 
"Accepted,  on  condition  that  his  contracts  be  complied  with." 

Amos  Keni>,vll. 
Porter's  draft  was  unconditionally  accepted.     It  was  discounted  by  the 
defendants,  upon  his  indorsement.     The  bank  became  the  holder  of  it,  for  val- 
uable consideration,  and  its  right  to  charge  the  United  States  with  the  amount 
•  cannot  be  defeated  by  any  equities  between  the  drawer  and  the  postoffice 
department,  of  which  the  bank  had  not  notice. 

§  127.  The  United  States  is  bound  by  the  acceptance  of  its  agent  or  officer  act- 
ing within  the  scope  of  his  authority. 

When  the  United  States,  by  its  authorized  officer,  become  a  party  to  nego- 
tiable paper,  they  have  all  the  rights,  and  incur  all  the  responsibility,  of  individ- 
uals who  are  parties  to  such  instruments.  We  know  of  no  difference,  except 
that  the  United  States  cannot  be  sued.  But  if  the  United  States  sue,  and  a 
defendant  holds'  its  negotiable  paper,  the  amount  of  it  may  be  claimed  as  a 
credit,  if.  after  being  presented,  it  has  been  disallowed  by  the  accounting  offi- 
cers of  the  treasury ;  and  if  the  liability  of  the  United  States  upon  it  be  not 
discharged  by  some  of  those  causes  which  discharge  a  party  to  commercial 
paper,  it  should  be  allowed  by  a  jury  as  a  credit  against  the  debt  claimed  by 
the  United  States.  This  is  the  privilege  of  a  defendant  for  all  equitable  credits 
given  by  the  act  of  March  3, 1797  (1  Stats,  at  Large,  512).     1  Story,  464.    This, 
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and  the  liability  of  the  United  States,  in  the  manner  it  has  been  stated,  has 
been  repeatedly  declared,  In  effect,  by  this  court.  It  sail  in  the  case  of  the 
United  States  v.  Dunn,  6  Fet.,  51,  'Hhe  liability  of  parties  to  a  bill  of  exchange 
or  promissory  note  has  been  fixed  on  certain  principles,  which  are  essential  to 
the  credit  and  circulation  of  such  paper.  Taes6  principles  originatei  in  the 
convenience  of  commercial  transactions,  and  cannot  now  be  departed  from." 
From  the  daily  and  unavoidable  use  of  commercial  paper  by  the  United  States, 
they  are  as  much  interested  as  the  community  at  lar^e  can  be,  in  maintaining 
these  principles.  It  was  held  in  the  case  of  the  United  States  v.  Barker,  4 
Wash.,  464,  that  the  omission  of  the  secretary  of  the  treasury,  for  one  day;  to 
give  notice  of  the  dishonor  of  bills  which  were  purchased  by  the  United  States, 
discharged  the  drawer.  And  this  court  said,  when  that  case  was  brought 
before  it,  there  was  no  right  to  recover  on  account  of  the  neglect  in  giving  no- 
tice after  the  return  of  the  bills.  12  Wheat.,  561.  That  and  other  cases  like 
it  show  how  rigidly  those  pnnciples  have  been  applied  in  suits  on  bills  and 
promissory  notes  in  which  the  United  States  was  a  party.  The  acceptance  of 
Porter's  draft  was  unconditional,  and  there  is  nothing  in  the  evidence  to  dis- 
charge the  acceptor.  There  is  neither  waiver,  express  or  implied,  of  his  liabil- 
ity. There  was  no  understanding  nor  communication  concerning  it  between 
the  bank  and  any  officer  of  the  postoffice  department  before  it  was  discounted. 
The  t)ank  advanced  the  money  which  it  was  the  object  of  the  bill  to  obtain. 
It  cannot  be  doubted  the  acceptance  was  given  for  that  purpose.  The  want  of 
consideration,  then,  between  the  drawer  and  the  acceptor,  can  be  no  defense 
against  the  right  of  the  indorsee,  who  gave  a  valuable  consideration  for  the  bill. 

§  128.  Upon  an  unconditional  acceptance  th-e  acceptor  is  ahsolatdy  hotuul^  no 
matter  what  equities  exist  between  the  drawer  and  acceptor^  prooided  the  holder 
he  a  bona ^^de  purchaser  wit/iout  Twtice;  and  this  rule  applies  to  the  United  States 
as  to  all  others. 

It  does  not  matter  how  the  drawer's  account  stood.  Whether  he  was  a 
debtor  or  a  creditor  of  the  department;  whether  the  bank  knew  one  or  the 
other.  An  unconditional  acceptance  was  tendered  to  it  for  discount.  It  was 
not  its  duty  to  inquire  how  the  account  stood,  or  for  what  purpose  the  accept- 
ance was  made.  All  it  bad  to  look  to  was  the  genuineness  of  the  acceptance, 
and  the  authorrity  of  the  officer  to  give  it.  The  rule  is,  that  a  want  of  consid- 
eration between  the  drawer  and  acceptor  is  no  defense  against  the  right  of  a 
third  party,  who  has  given  a  consideration  for  the  bill,  and  this  even  though 
the  acceptor  has  been  defrauded  by  the  drawer,  if  that  be  not  known  by  such* 
third  party  before  he  gives  value  for  it.  The  evidence,  then,  concerning  Por- 
ter's account  was  immaterial  and  irrelevant  to  the  issue.  It  cannot  affect  the 
rights  of  the  bank,  and  did  not  lessen  the  obligation  of  the  department  to  pay 
the  acceptance  when  it  became  due. 

But  the  evidence  does  not  show  that  anything  was  due  by  Porter  when  the 
draft  was  accepted,  or  when  it  came  to  maturity.  Mason,  the  witness,  says 
"  that  in  the  interim  a  sufficient  sum  had  been  raised  and  carried  to  the  credit 
of  Porter  to  pay  the  draft;  but  that  he  had  also  within  the  dates  been  charged 
with  the  amount  of  a  draft,  drawn  upon  him  by  the  postmaster  at  Mobile,  ac- 
cepted by  him,  which  draft  was  payable  in  1833,  and  that  he  was  charged  with 
failures  and  forfeitures  incurred  as  contractor  in  1833;  which  charges  were 
made  by  order  of  Mr.  Barry,  then  postmaster-general.  It  was  certainly  right 
to  debit  Porter  with  these  charges,  if  they  were  due  by  him;  but  that  did  not 
change  the  relative  rights  and  obligations  of  the  bank  and  the  department 
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upon  his  bill.  If  either  are  to  lose  by  Porter,  shall  it  be  that  party  who  was 
bonnd  to  know  the  state  of  the  account  before  it  gave  an  unconditional  ac- 
ceptance, for  the  purpose  of  accommodating  its  own  agent ;  or  the  other,  who 
placed  faith  in  the  acceptance,  advanced  the  money  upon  it  which  it  was  in- 
tended to  raise,  and  who  could  not  have  learned  what  was  the  state  of  Porter's 
account,  as  it  is  proved  that  the  charges  which  it  is  now  said  should  have  pri- 
ority of  payment  over  the  bill  were  not  made  against  Porter  until  after  his 
bill  bad  been  accepted  ?  Certainly  the  loss  should  fall  upon  the  first.  It  can- 
not be  otherwise,  unless  it  be  affirmed  that  an  acceptor  may  claim  to  be  dis- 
charged on  account  of  his  own  negligence,  and  that,  having  induced  a  third 
party  to  advance  money  upon  his  acceptance,  he  shall  ba  permitted  to  intervene 
between  himself  and  the  indorsee  of  the  paper  a  debt  due  to  him  by  the 
drawer.  The  evidence  offered  to  invalidate  this  credit  was  done  from  igno- 
rance of  the  legal  consequences  incurred  by  such  an  acceptance.  In  such  a  case 
the  bank  rightfully  looked  to  the  United  States  for  payment  of  this  bill ;  and 
if  Porter  owes  anything  for  forfeitures  incurred  as  contractor,  or  on  account  of 
the  Mobile  drafts  the  United  States  must  look  to  him.  There  is  no  proof  on 
the  record,  however,  of  anything  being  due  by  Porter  on  those  accounts;  and 
-we  do  not  intend  to  express  any  opinion  upon  his  liability,  or  the  rights  of  the 
United  States,  in  respect  to  them,  one  way  or  the  other. 

§  t39.  An  acceptance  upon  condition  is  an  absolute  acceptance,  provided  ths 
condition  be  complied  with. 

What  are  the  merits  of  the  case  upon  Reeside's  drafts?  They  were  drawn 
on  the  postmaster-general,  at  ninety  days,  payable  to  the  order  of  the  drawer, 
and  were  to  be  charged  to  his  account  for  transporting  the  mail.  They  were 
**  accepted  on  condition  that  his  contracts  be  complied  with."  This  is,  of 
course,  as  binding  as  an  absolute  acceptance,  if  the  condition  has  been  per- 
formed. What  is  the  proof  of  performance,  and  how  shall  this  conditional  ac- 
ceptance be  construed?  Mason,  the  witness,  says:  ''Reeside,in  fact, performed 
the  services  for  which  he  was  contractor  in  the  year  1835;  and  the  money 
which  he  earned  upon  his  contracts  was  applied,  to  an  extent  exceeding  the 
amount  due  upon  bis  drafts,  to  the  extinguishment  of  balances  created  against 
him,  by  recharging  him  with  sums  of  money  which  had  been  allowed  to  him 
by  Mr.  Barry,  the  fonner' postmaster-general,  as  contractor  for  carrying  the 
mail,  by  giving  him  credit  therefor  in  a  general  account  current  on  the  journal, 
but  not  entered  in  the  ledger,  where  his  account  remained  unsettled  when  the 
present  postmaster-general  came  into  office."  It  is  said  this  does  not  cover 
the  condition  of  the  acceptance,  because  Reeside  stipulated  by  his  bond  to  pay 
forfeitures  and  repay  advances,  and  that  he  owed  the  department  on  both  ac- 
counts when  these  acceptances  were  given,  and  that  in  this  sense  his  contracts 
were  not  complied  with.  If  this  be  so,  in  one  sense  the  contracts  would  not 
be  complied  with;  but  is  that  the  construction  which  should  be  put  upon  such 
a  condition,  when  the  subject  matter  to  which  it  relates  is  considered? 

§  130.  A  condition  ^Hhat  contracts  be  complied  with^^  does  not  mean  that  past 
forfeitures  be  paid. 

If  one  purpose  making  a  conditional  acceptance  only,  and  commit  that  ac- 
ceptance to  writing,  he  should  be  careful  to  express  the  condition  therein.  He 
cannot  use  general  terms,  and  then  exempt  himself  from  liability  by  relying 
upon  particular  facts  which  have  already  happened,  though  they  are  connected 
with  the  condition  expressed.  Why?  Because  the  particular  fact  is  of  itself 
susceptible  of  being  made  a  distinct  condition.     This  ca<?e  furnishes  as  good  an 
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illustration  of  the  rule  as  any  other  can  do.  Instead  of  the  words  being  used, 
"accepted  on  condition  that  his  contracts  be  complied  with,"  could  it  not  have 
been  as  easily  said,  accepted  on  condition  that  forfeitures  already  incurred 
shall  be  paid,  and  that  advances  made  shall  be  refunded?  This  would  have 
conveyed  a  very  different  meaning,  and  would  have  put  the  bank,  when  the 
drafts  were  offered  to  it  for  discount,  on  inquiry.  If  they  had  been  discounted 
without  inquiry,  it  would  have  been  done  at  the  risk  that  the  earnings  upon 
the  contracts,  and  such  as  might  be  earned  between  the  date  of  the  accept- 
ances and  the  times  of  payment,  would  be  enough  to  pay  forfeitures,  repay 
advances,  and  to  take  up  the  bills.  It  matters  not  what  the  acceptor  meant  by 
a  cautious  and  precise  phraseology  if  it  be  not  expressed  as  a  condition.  And 
when  we  are  told,  as  we  are  in  this  case,  by  the  person  making  these  accept- 
ances, that  the  form  of  words  was  devised  expressly  for  that  purpose,  meaning 
for  the  purposes  of  having  forfeitures  paid  and  advances  refunded,  and  to  avoid 
promising  to  pay  anything  to  the  order  of  contractors  so  long  as  anything 
should  be  due  from  them  to  the  department,  we  think  it  will  be  admitted  that 
the  purpose  explained  is  larger  than  the  condition  expressed.  And  from  the 
passage  in  the  evidence  just  cited,  how  just  does  the  rule  appear  which  has 
been  laid  down  by  the  court,  that,  in  the  case  of  acceptances  of  commercial 
paper,  that  which  can  be  made  a  distinct  condition  must  be  so  expressed;  nor 
can  anything  out  of  the  condition  be  inferred,  unless  it  be  in  a  case  where  the 
words  used  are  so  ambiguous  as  to  make  it  necessary  that  parol  evidence  should 
be  resorted  to  to  explain  them. 

§  1 3 1  •  It  is  not  incumbent  on  the  holder  of  paper  upon  condition  to  use  due 
^ilifffince  to  discover  the  facts  hiown  to  the  acceptor  concerning  such  condition. 

Then  the  onus  of  proof  would  be  on  the  acceptor,  and  the  proof  would  be 
of  no  avail  if  the  holder,  or  any  person  under  whom  he  claims,  took  the  bill 
without  notice  of  such  conditions,  and  gave  a  valuable  consideration  for  it. 
The  error  in  this  case  arose  from  the  acceptor  supposing  that  the  defendants 
did  know,  and  if  they  did  not  they  were  bound,  upon  such  an  acceptance,  to 
inquire  into  the  stipulations  and  conditions  of  Reeside's  contracts  before  they 
discounted  the  bills ;  and  it  is  said  they  did  not  use  "  due  diligence  to  acquire  in- 
formation." The  objection  then  implies  that  information  of  these  forfeitures 
and  advances  could  have  been  given,  and  that  it  -was  not  given  when  these 
acceptances  were  made.  This  niakes  it,  then,  a  question  of  due  diligence  be- 
tween the  acceptor  and  the  defendants,  as  to  his  obligation  to  communicate 
what  he  knew,  and  their  want  of  caution  in  not  making  the  inquiry.  We 
think  it  will  be  conceded  to  be  a  general  principle,  that  one  having  knowledge 
of  particular  facts,  upon  which  he  intends  to  rely  to  exempt  him  from  a  pecun- 
iary obligation,  about  to  be  contracted  with  another,  of  which  facts  that  other 
is  ignorant,  and  can  only  learn  them  from  the  first,  or  from  docum.ents  in  his 
keeping,  that  the  fact  of  knowledge  raises  the  obligation  upon  him  to  tell  it. 

This  would  be  the  law  in  such  a  case,  and  it  is  in  this  case.  Inquiry  by  the 
defendants  would,  at  most,  have  resulted  in  obtaining  what  was  already  known 
to  the  acceptor.  He  held  the  contracts;  he  knev\^,  or  should  have  known,  ofll- 
cially,  the  state  of  the  accounts  between  the  contractor  and  the  department; 
and  when  he  conditionally  accepted  his  drafts,  which  were  to  be  charged  to  his 
account  for  transporting  the  mail,  as  his  liability  to  pay  them  would  occur  in 
ninety  days,  it  was  but  reasonable  that  he  should  have  said,  in  plain  terras, 
when  giving  his  acceptances:  "I^  the  earnmgs  of  the  contractor  from  this 
time  to  the  maturity  of  the  draft  shall  be  sufficient  to  pay  what  he  owes,  and 
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the  debt  he  may  incur  until  then,  then  these  drafts  will  be  paid."     This  would 
have  been  a  condition  about  which  there  would  have  been  no  mistake. 

But,  further,  if  two  persons  deal  in  relation  to  the  executory  contracts  of  a 
third,  as  these  contracts  were,  and  one  of  them  being  the  obligee  induces  the 
other  to  advance  money  to  the  obligor,  upon  "condition  that  his  contracts  be 
complied  with,"  and  he  knows  that  forfeitures  have  been  already  incurred  by 
the  obligor  for  breaches  of  his  contract,  and  does  not  say  so,  shall  he  be  per- 
mitted afterwards  to  get  rid  of  his  liability  by  saying  to  the  person  making  the 
advance:  "1  cannot  pay  5^ou,  for  when  I  accepted  there  was  already  due  to  me 
from  the  drawer  of  the  bill  more  than  I  accepted  for.  I  had  knowledge  of  it 
then,  and  so  might  you  have  had  if  you  had  made  the  inquiry,  but  you  did  not 
choose  to  inquire,  so  I  will  pay  myself  first,  because  my  acceptance  was  on  con- 
dition that  his  contracts  bo  complied  with? "  Such  is  the  case  before  us  as  it  was 
presented  by  the  argument,  and  we  cannot  doubt  it  will  be  thought  decisive 
that  it  was  the  duty  of  the  acceptor,  in  this  instance,  to  communicate  what  he 
knew  of  Reeside's  account  if  he  had  any  conversation  with  the  defendants  be- 
fore the  drafts  were  discounted,  and  that  it  was  not  the  duty  of  the  defendants 
to  inquire.  It  cannot  be  answered  by  saying  the  words  of  the  acceptance  were 
intended  to  provide  for  what  might  exist,  but  what  was  not  then  known,  or  for 
breaches  of  the  contracts  which  had  already  occurred,  but  which  had  not  been 
charged  with  a  penalty ;  for  either  would  be  an  admission  that  inquiry  by  the 
defendants  when  the  acceptances  were  made  could  not  have  resulted  in  getting 
the  information  at  the  department. 

§  132,  An  acceptance  upon  condition  that  his  ^^cmitracta  he  complied  with^^  is 
not  retroactive. 

But,  again,  will  the  terms  of  the  acceptance  admit  in  any  way  of  retroactive 
construction?  The  words  must  be  taken  according  to  the  ordinary  import  of 
them.  They  are  "  accepted  on  condition  that  his  contracts  be  complied  with." 
Can  there  be  compliance  with  an  executory  contract,  but  in  future,  if  breaches 
have  already  happened?  Supposing  no  breaches  to  have  occurred  necessarily 
implies  such  as  may  occur  in  the  future,  and  subsequent  compliance.  If  both 
past  and  future  breaches,  then,  are,  as  contended  for,  to  be  comprehended 
within  the  condition  of  this  acceptance,  why  may  not  the  condition  be  extended 
to  such  as  may  happen  after  the  maturity  of  the  drafts,  as  well  as  to  such  as 
had  occurred  before  they  were  accepted?  A  literal  interpretation  must  lead  to 
both,  and  that  will  not  be  contended  for.  But  the  argument  is,  that  the  de- 
fendants should  have  inquired  into  the  "  stipulations  of  the  contracts  and  the 
extent  of  the  condition;"  and  it  is  said:  "The  bank  would  have  been  informed 
that  the  department  expected  Mr.  Keeside  to  renew  his  drafts  until  the  accu- 
mulation of  his  current  pay  w.ould  be  sufficient  to  meet  them,  and  had  his 
pledge  to  take  them  up  himself  if  earlier  payment  should  be  required."  Be  it 
so.  Can  there  be  a  plainer  admission  than  there  is  in  the  preceding  sentence, 
written  by  the  acceptor,  that  it  is  necessary  to  go  out  of  the  condition  of  the 
acceptance  to  ascertain  his  meaning,  and  that  his  construction  rests  upon  facts 
known  by  himself  and  Mr.  Reeside,  which  the  defendants  could  not  have  known 
but  from  one  or  the  other  of  them?  Facts  out  of  the  condition,  and  which 
cobld  alone  become  a  condition  b}^  being  so  expressed.  Again,  it  is  taken  for 
granted  in  the  argument,  if  the  defendants  had  inquired  into  the  stipulations  of 
the  contracts  and  the  bond,  that  they  would  have  been  informed  of  the  forfeit- 
ures which  had  been  incurred.  But  that  would  not  follow.  Before  such  knowl- 
edge could  have  been  obtained,  it  would  have  been  necessary  to  take  one  step 
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further  beyond  the  condition  —  an  inquiry  into  the  accounts.  Where  shall  sncb 
construction  stop,  if  it  be  allowed  at  all?  The  law  does  not  permit  a  condi- 
tional acceptance  to  be  construed  by  anything  extraneous  to  it,  unless  where- 
the  terms  used  are  so  ambiguous  that  it  cannot  be  otherwise  ascertained. 

We  will  suppose,  however,  that  the  stipulations  of  Reeside's  contract  and  hia 
bond  had  been  known  to  the  defendants.  Might  they  not  very  justifiably  have 
concluded  that  his  drafts  were  accepted  to  aid  him  with  an  advance  to  fulfil  his 
engagements?  The  bond  in  evidence  shows  that  a  necessity  for  advances  was 
contemplated.  It  had  been  the  habit  of  the  department  to  make  them  to  con- 
tractors. Its  exigencies,  it  is  said,  required  advances  to  be  made.  The  witness. 
Mason  says:  "From  the  year  1830  the  pecuniary  afl'airs  of  the  department 
were  much  deranged,  and  it  was  frequently  unable  to  pay  debts  due  by  it  to 
<X)ntractors.  Under  such  circumstances  the  department  w^as  in  the  practice  of 
giving  to  contractors  acceptances  for  sums  less  than  was  actually  standing  to 
their  credit  unconditionally;  and  such  acceptances  were  always  taken  up  at 
maturity,  prior  to  May,  1835.  That  occasionally,  and  with  the  special  appro- 
bation of  the  postmaster-general,  acceptances  were  given  upon  the  faith  of  ex- 
isting contracts,  conditional  upon  the  performance  of  the  contracts,  which  were 
understood  to  become  absolute  if  the  contractor  performed  the  services  stated 
in  the  contract."  The  defendants,  in  the  year  1835,  held  acceptances  of  the- 
same  character  for  more  than  $70,000,  all  of  which  were  under  protest  for  non- 
payment, but  subsequently  paid  prior  to  the  institution  of  this  suit,  except  those 
in  dispute  in  this  case.  The  witness  further  says  the  Bank  of  the  Metropolis 
and  other  banks  in  the  city  of  Washington  and  elsewhere  have  been,  for  many 
years,  in  the  practice  of  discounting  such  acceptances.  That  it  was  often  done 
for  the  accommodation  of  the  department,  often  for  the  accommodation  of  the 
drawer,  and  frequently  of  both.  This  testimony  brings  the  departnaent  and 
the  bank  in  connection  upon  acceptances  of  the  former  for  contractors;  shows 
the  course  of  business  upon  them,  and  aids  to  give  a  proper  construction  to  the- 
acceptances  under  consideration.  When  it  is  remembered,  also,  that  these 
acceptances  were  given  to  renew  others  of  the  department  which  were  over- 
due, we  think  it  cannot  be  doubted  that  the  terms,  "  accepted  on  condition 
that  his  contracts  be  complied  with,"  cannot  retroact  to  embrace  forfeitures 
which  had  been  incurred,  and  to  refund  advances  said  to  have  been  made 
tefore  the  date  of  these  acceptances.  The  argument  upon  this  point  was  made 
upon  the  false  assumption  that  there  had  been  a  communication  between  the 
postmaster-general  and  the  defendants  concerning  these  acceptances  before  they 
were  discounted;  or  that  there  was  an  obligation  upon  the  part  of  the  defend- 
ants to  make  an  inquiry  into  the  state  of  Keeside's  contracts  and  his  fulfilment 
of  them,  because  the  acceptances  were  conditional.  It  did  not  exist  here,  nor 
does  it  in  any  case  of  a  conditional  acceptance.  The  acceptor  is  bound  by  his  con- 
tract as  it  is  expressed,  and  so  it  may  be  negotiated  without  any  further  inquiry* 

Having  fully  canvassed  the  argument  upon  the  point  of  the  obligation  q(  the 
defendants  to  inquire  into  the  condition  of  the  acceptance,  we  turn  for  a  mo- 
ment to  the  case  as  it  is  shown  to  be  by  the  evidence.  Reeside's  earnings 
between  the  date  of  the  acceptances  and  the  time  for  the  payment  of  them 
were  not  applied  to  pay  forfeitures  or  refund  advances.  They  were  exhausted 
by  recharging  him  with  suras  of  money  which  Mr.  Barry  had  allowed  to  him 
as  contractor  for  carrying  the  mail,  which  were  credited  in  the  journal  but  not 
entered  into  the  ledger.  That  they  were  not  posted  cannot  affect  Reeside'a 
right  to  such  allowances;  and  something  more  must  appear  than  the  testimony 
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in  this  case  discloses  before  it  can  be  admitted  that  credits,  given  by  Mr.  Barry, 
"were  legally  withdrawn  by  his  successor.  There  is  no  evidence  in  this  cause  to 
impeach  the  fairness  and  legality  of  the  allowances  credited  by  Mr.  Barry ;  no 
proof  that  Reeside  had  incurred  forfeitures,  or  that  advances  had  been  made 
to  him.  Proofs  should  have  been  given  if  it  was  intended  to  justify  the  re- 
charges for  the  causes  stated.  •No  attempt  was  made  to  do  so.  The  allow- 
ances, then,  are  credits  in  Reeside's  account  which  the  defendants  may  use  ta 
prove  his  performance  of  the  conditions  of  the  acceptance;  and  they  do  show 
performance,  as  the  amount  earned  would  have  paid  his  drafts  if  it  had  not 
been  diverted. 

§133.^  head  of  a  department  has  no  right  to  review  the  acts  of  his  predecessoTy 
except  to  correct  an  error  of  calculation. 

The  third  instruction  asked  the  court  to  say,  among  other  things,  if  the 
credits  given  by  Mr.  Barry  were  for  extra  allowances  which  the  said  postmaster- 
general  was  not  legally  authorized  to  allow,  then  it  was  the  duty  of  the  present 
postmaster-general  to  disallow  such  items  of  credit.  The  successor  of  Mr.  Barry 
had  the  same  power,  and  no  more,  than  his  predecessor,  and  the  power  of  the 
former  did  not  extend  to  the  recall  of  credits  or  allowances  made  by  Mr.  Barry, 
if  he  acted  within  the  scope  of  official  authority  given  by  law  to  the  head  of 
the  department.  This  right  in  an  incumbent  of  reviewing  a  predecessor's  de- 
cisions extends  to  mistakas  in  matters  of  fact  arising  from  errors  in  calculation, 
and  to  cases  of  rejected  claims  in  which  material  testimony  is  afterwards  dis- 
covered and  produced.  But  if  a  credit  has  been  given  or  an  allowance  made^ 
as  these  were,  by  the  head  of  a  department,  and  it  is  alleged  to  be  an  illegal 
allowance,  the  judicial  tribunals  of  the  country  must  be  resorted  to  to  construe 
the  law  under  which  the  allowance  was  made,  and  to  settle  the  rights  between 
the  United  States  and  the  party  to  v^hom  the  credit  was  given.  It  is  no  longer 
a  case  between  the  correctness  of  one  officers  judgment  and  that  of  his  suc- 
cessor. A  third  party  is  interested,  and  he  cannot  be  deprived  of  a  payment 
on  a  credit  so  given,  but  by  the  intervention  of  a  court  to  pass  upon  his  right.. 
No  statute  is  necessary  to  authorize  the  United  States  to  sue  in  such  a  case*^ 
The  right  to  sue  is  independent  of  statute,  and  it  may  be  done  by  the  direction 
of  the  incumbent  of  the  department.  The  act  of  2 J  July,  1836  (5  Stats,  at 
Large,  80),  entitled  "  An  act  to  change  the  organization  of  the  postofflce  de- 
partment," is  only  affirmative  of  the  antecedent  right  of  the  government  to 
sue,  and  directory  to  the  postmaster-general  to  cause  suits  to  be  brought  in  the 
cases  mentioned  in  the  seventeenth  section  of  that  act.  It  also  excludes  him 
from  determining,  finally,  any  case  which  he  may  suppose  to  arise  under  that 
section.  His  duty  is  to  cause  a  suit  to  be  brought.  Additional  allowances  the 
postmaster-general  could  make  under  the  forty-third  section  of  the  act  of  March 
3, 1825  (4  Stats,  at  Large,  114;  3  Story,  19S5);  and  we  presume  it  was  because 
allowances  were  supposed  to  have  been  made  contrary  to  that  law  that  the 
seventeenth  section  of  the  act  of  2 J  July,  1836,  was  passed.  In  this  last  the 
extent  of  the  postmaster-generaPs  power  in  respect  to  allowances  is  too  plain 
to  be  mistaken.  We  cannot  say  that  either  of  the  sections  of  the  acts  of  1825 
and  1836,  just  alluded  to,  covers  the  allowances  made  by  Mr.  Barry  to  Reeside^ 
But  if  the  postmaster-general  thought  they  did,  and  that  such  a  defense  could 
have  availed  against  the  rights  of  the  bank  to  claim  these  acceptances  as  cred- 
its in  this  suit,  the  same  proof  which  would  have  justified  a  recovery  in  an 
action  by  the  United  States  would  have  justified  the  rejection  of  them  as  credits 
when  they  are  claimed  as  a  set-off. 
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We  pass  to  the  credit  claimed  and  called  E.  F.  Brown's  overdraft.  But  why- 
it  is  so  called  we  do  not  know,  for  certainly  no  overdraft  occurred  when  he 
checked  alone  upon  the  contingent  fund  of  the  department  deposited  to  his 
credit  in  the  bank.  Seven  thousand  and  seventy  dollars  and  twenty-four  cents, 
on  the  30th  of  April,  1835,  were  deposited  to  his  credit.  By  the  7th  of  June 
he  had  drawn  of  that  sura  $3,076.97.  Then  the  postmaster-general  directed 
the  bank  not  to  pay  Brown's  checks,,  unless  they  were  approved  by  Robert 
Johnson,  the  accountant  of  the  department.  It  is  in  proof  that  no  check  of 
Brown's  was  afterwards  paid  without  Johnson's  approval.  On  the  2d  of  De- 
cember following,  the  origmal  deposit  to  Brown's  credit  was  drawn  out  in  his 
checks,  approved  by  Johnson,  and  it  was  found  there  had  been  an  ov'erdraft  of 
something  over  $600.  We  do  not  say  that  an  overdraft  out  of  the  bank,  by  au- 
thorized oiiicera  of  the  United  States,  is  in  any  case  chargeable  to  the  United 
States,  unless  it  can  be  shown  that  the  money  overdrawn  has  been  applied  to 
the  use  of  the  United  States;  but,  in  the  present  instance,  we  think  no  proof 
of  such  application  was  necessary,  and  we  cannot  resist  the  conclusion  that 
the  defendants  are  in  equity  entitled  to  this  credit;  for  the  proof  is  that,  on  the 
day  that  the  overdraft  was  known,  the  postmaster-general  wrote  a  letter  to 
the  cashier  of  the  bank,  stating  that  "  the  contingent  fund  of  the  department  was 
exhausted,  but  the  public  service  requires  that  a  number  of  bills  chargeable  to 
that  appropriation  shall  be  paid  sooner  than  the  usual  sum  can  be  obtained 
from  congress;  I  therefore  request  the  favor  of  your  bank  to  pay  such  bills 
against  the  department,  of  that  character,  as  may  be  presented,  with  the  certifi- 
cate that  the  amount  is  allowed,  signed  by  Robert  Johnston,  accountant  of  this 
department."  The  request  was  complied  with,  and  the  bank  advanced,  uatil 
the  14th  of  May,  1836,  more  than  $6,000,  to  pay  claims  on  the  contingent  fund. 
In  this  case,  as  in  those  of  more  humble  dealings,  the  course  of  business  be- 
tween parties  must  be  used  when  it  can  apply  to  explain  their  understanding  of 
past  transactions.  Nor  can  the  inference  be  resisted  that,  when  the  post- 
master-general discovered  the  contingent  fund  had  been  overdrawn,  and  re- 
quested that  other  overdrafts  might  be  made  on  the  same  account,  that  it 
was  an  admission  of  the  correctness  of  the  first.  We  think,  then,  that  the 
United  States  was  a  debtor  to  the  defendants  for  Porter's  draft,  and  Reeside's 
drafts,  and  for  the  overdraft  on  the  contingent  fund,  principal,  interest  and 
costs. 

But  it  is  said,  though  the  credits  claimed  by  the  defendants  shall  be  found 
to  be  due  by  the  United  States,  they  cannot  be  set  off  in  this  suit.  This  was 
the  first  instruction  asked,  and  refused  by  the  court.  It  is  urged  that,  to  allow 
them  as  credits  in  this  suit,  is,  in  effect,  to  permit  money  to  be  taken  from  the 
treasury  otherwise  than  it  is  directed  to  be  disbursed  by  law.  That  the  money 
previously  held  by  the  defendants  had  been  passed  to  the  account  of  the  treas- 
urer of  the  United  States  by  direction  of  the  postmaster-general,  in  conformity 
with  the  act  of  the  2d  of  July,  1836.  4  Story,  2464.  That  when  the  defend- 
ants complied  with  the  letter  of  instruction,  written  to  them  by  the  postmaster- 
general,  on  the  16th  of  July,  1836,  and  transferred  the  money  then  on  deposit 
to  the  credit  of  the  department  to  the  treasurer  of  the  United  States,  for  the 
service  of  the  postoflice  department,  and  when  they  consented  to  receive  future 
deposits  according  to  a  form  sent,  and  to  transact  the  business  according  to  the 
regulations  contained  in  the  letter  of  the  16th  of  July,  1836,  that  the  defend- 
ants cannot  legally  charge  their  claims  against  that  account  by  way  of  set-off 

in  this  suit. 
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§  134.  A  defendant  in  a  suit  hr(yught  hy  the  United  States  may  set  off  any 
demands  he  may  hold  against  the  United  States. 

To  the  foregoing  objections,  a  brief  but  conclusive  answer  may  be  given. 
That  is  certainly  the  treasury  of  the*  United  States  where  its  money  is  di- 
rected by  law  to  be  kept;  but  if  those  whose  duty  it  is  to  disburse  appropria- 
tions made  by  law  employ,  or  are  permitted  by  law  to  employ,  either  for  safe 
keeping  or  more  convenient  disbursement,  other  agencies,  and  it  shall  become 
necessary  for  the  United  States  to  sue  for  the  recovery  of  the  fund,  that  the 
defendant  in  the  action  may  claim,  against  the  demand  for  which  the  action 
has  been  brought,  any  credits  to  which  he  shall  prove  himself  entitled,  if 
they  have  been  previously  presented  to  the  proper  accounting  officers  of  the 
treasury,  and  been  rejected.  Such  is  the  law  as  it  now  stands.  This  right  was 
early  given,  by  an  act  of  congress,  to  all  defendants  in  suits  brought  by  the 
United  States.  1  Story.  It  has  been  repeatedly  before  this  court.  The  de- 
cisions upon  it  need  not  be  cited.  They  apply  to  this  case.  The  transfer  of 
the  deposit  to  the  treasurer  of  the  United  States;  the  letter  of  the  postmaster- 
general,  directing  it  to  be  done ;  his  regulations  for  keeping  the  account,  and  for 
disbursing  it,  were  directory  to  the  defendants;  and  their  compliance  with  such 
directions  was  an  acknowledgment  that  the  postmaster-general  had  the  right 
to  give  them,  as  the  conditions  upon  which  they  were  to  continue  the  deposi- 
tory of  the  fund.  But  it  cannot  be  inferred,  either  from  the  act  of  2d  of  July, 
1836,  requiring  that  when  the  revenues  of  the  postoffice  department  have  been 
collected,  that  they  shall  be  paid  under  the  direction  of  the  postmaster- general 
into  the  treasury  of  the  United  States;  or  because  appropriations  for  the  serv- 
ice of  the  department  shall  be  disbursed  by  the  checks  of  the  treasurer,  in- 
dorsed upon  warrants  of  the  postmaster-general,  and  countersigned  by  the 
auditor  of  the  postoffice  department,  under  the  words  "  registered  and  charged ;  " 
or  from  the  declaration  in  the  postmaster-generai's  letter  to  the  defendants, 
that  no  other  credit,  set-oflf  or  deduction  will  be  admitted  in  this  account.  It 
cannot  be  inferred  that  the  defendants  accepted  the  postmaster-general's  letter 
as  a  contract  to  surrender  the  right,  secured  to  them  by  the  statute,  to  claim 
credits  in  a  suit  brought  against  them  by  the  United  States;  or  that  it  imposed 
upon  them  any  legal  obligation  not  to  do  so. 

From  the  previous  and  contemporaneous  correspondence  between  the  bank 
and  the  postmaster-general,  concerning  these  drafts,  it  is  clear  such  was  not  the 
apprehension  of  the  defendant  when  the  account  was  opened  with  the  treasurer 
of  the  United  States,  in  compliance  with  the  postmaster-general's  letter.  That 
was  done  in  compliance  with  the  law  changing  entirely  the  fiscal  arrange- 
ments of  the  department,  and  for  that  purpose  the  postmaster-general  was  the 
proper  organ  to  direct  it  to  be  done;  but  any  condition  in  that  letter  not  re- 
quired by  the  act  of  congress,  under  which  he  was  acting,  though  officially 
made,  is  rather  an  evidence  of  \rhat  he  wished  to  do  than  a  conclusion  that  he 
had  the  power  to  impose  it,  or  that  the  defendants  had  consented  to  look  to 
congress  for  the  reimbursement  of  the  debt  due  them,  and  not  to  the  courts  of 
justice.  When  the  account  was  changed  to  the  treasurer  of  the  United  States, 
there  was  a  large  balance  on  deposit  to  the  credit  of  the  postoffice  department. 
The  fund,  however,  was  not  the  less  that  of  the  United  States,  in  the  one  case 
or  the  other.  The  change,  then,  made  no  difference  as  to  the  ownership  of 
the  fund,  in  their  right  to  retain,  if  the  defendants  had  any  right  at  all  to  re- 
tain it  for  their  debt.  They  had  been  dealing  with  the  executive  branch  of 
the  government  in  a  matter  of  money,  and  could  not  be  turned  to  the  legis- 
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lature  without  their  consent  to  ask  it  to  do,  as  a  favor,  what  the  judiciary  could 
settle  as  a  right.  If  the  defendants  had  supposed  such  was  to  b3  the  conse- 
quence of  carrying  the  fund  to  the  treasurer's  account,  it  is  manifest,  from  the 
evidence  in  the  case,  that  it  would  not  have  been  done.  That  they  did  not  do 
so,  it  is  to  be  inferred  also,  from  the  evidence,  arose  from  an  indisposition  to 
enforce  a  right  until  every  effort  had  b^en  made  to  obtain  it  by  amicable  ad- 
justment, and  from  an  indisposition  to  embarrass  a  department  which  had 
been  severely  pressed,  and  was  then  just  baginning  to  be  relieved.  The  post- 
master-general says,  in  his  letter  of  March  19,  1838,  that,  "excepting  the  re- 
fusal, in  common  with  other  banks,  to  pay  the  warrants  of  this  department  in 
gold  and  silver,  or  an  equivalent,  commencing  in  May  last,  and  the  seizure  of  both 
a  general  and  special  deposit  of  moneys  in  the  treasury  to  meet  alleged  claims, 
under  the  circumstances  exhibited  in  the  annexed  papers,  the  Bank  of  Metrop- 
olis has  faithfully  discharged  its  duties  as  a  deposit  bank  for  this  department.'^ 
The  circumstances  alluded  to  are  those  which  have  been  the  suoject  of  com- 
ment in  this  case;  and  it  is  our  opinion  that  they  confirm  the  right  of  the  de- 
fendants to  the  credits  claimed.  There  was  no  error,  then,  in  the  court  not 
giving  the  instructions  asked  for,  and  the  judgment  is  affirmed. 

It  is  proper  for  us  to  say,  how^ever,  if  the  law  and  the  merits  of  the  case 
were  not  with  the  defendants,  that  the  court  might  well  have  refused  to  give 
the  first  instruction  from  the  manner  in  which  it  is  asked.  After  the  evidence 
had  been  closed  on  both  sides,  the  court  was  asked  to  say  ^'that,  upon  the 
evidence  aforesaid,  the  defendants  are  not  entitled,  in  this  action,  to  set  ofiT 
against  the  plaintiffs'  demand  the  amount  of  acceptances  aforesaid,  so  given 
in  evidence  by  the  defendants,  nor  the  amount  of  the  overdraft  of  E.  F. 
Brown."  It  raises  all  the  issues,  both  of  law  and  fact,  in  the  case,  and  requires 
the  court  to  adjudge  the  case  for  the  plaintiffs.  This  the  court  could  not  do, 
as  there  were  contested  facts  in  the  case  which  it  was  the  province  of  the  jury 
to  decide.  The  court  could  only  have  said,  alternatively,  what  was  the  law  of 
the  case,  accordingly  as  the  jury  did  or.  did  not  believe  the  facts;  and  this,  it 
will  be  admitted,  would  have  been  equivalent  to  a  refusal  of  the  instruction. 
When  instructions  are  asked  they  should  be  precise  and  certain  to  a  particular 
intent,  that  the  point  intended  to  be  raised  may  be  distinctly  seen  by  the 
court,  and  that  error,  if  one  be  made,  may  be  distinctly  assigned. 

SCHIMMELPENNICH  v.  BAYARD. 
a  Peters,  264-292.     1828.) 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  action  was  brought  on  nine  bills  of  exchange^ 
drawn  by  John  C.  Delprat,  on  the  plaintiffs,  and  indorsed  by  the  defendants,  a 
list  of  which  follows: 

Baltimore,  May  23,  1822,  -        -        -      £500  favor  of  J.  P.  Kraft. 

Baltimore,  May  27,  1822,  -        -            200  favor  of  defendants. 

Baltimore,  May  27,  1822,  ...        300  favor  of  defendants. 

Baltimore,  May  27,  1822,  -        -            500  favor  of  defendants. 

Baltimore,  June  12,  1822,  •        -        .     1,000  favor  of  defendants. 

Baltimore,  June  18,  1822,  -        -            300  favor  of  defendants. 

Baltimore,  July  31,  18:^2,  -        -        -     1,000  favor  of  defendants. 

Baltimore,  July  31,  1822,  -        -  fr.  10,000  favor  of  defendants. 

Baltimore,  July  31,  1822,  -        .        -     5,000  favor  of  defendants^ 
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These  bills  were  regularly  protested  for  non-acceptance  and  non-payment, 
but  were  accepted  and  paid,  supra  protest,  by  the  drawees,  for  the  honor  of 
the  defendants,  the  indorsers.  The  jury  found  a  verdict  for  the  plaintiffs,  sub- 
ject to  the  opinion  of  the  court,  on  a  case  stated.  The  judges  were  divided  in 
opinion  on  the  following  points,  which  have  been  certified  to  this  court: 

1.  Whether  the  authority  to  John  0.  Delprat  to  draw  on  the  plaintiflfs  did 
or  did  not  amount  to  an  acceptance  of  the  bills. 

2.  Whether  the  bills  paid  by  the  plaintiflfs,  supra  protest,  for  the  honor  of 
the  defendants,  were  drawn  and  negotiated  in  conformity  to  the  authority  and 
instruction  of  the  plaintiflfs  to  J.  C.  Delprat. 

3.  Whether  the  plamtiflFs  were  bound  to  accept  and  pay  the  bills  in  question, 
and  whether  the  same,  having  been  paid  by  the  plaintiflfs,  supra  protest,  for 
the  honor  of  the  defendants,  the  plaintiflfs  are  entitled  to  recover  the  amount 
of  the  defendants. 

4.  Whether  J.  C.  Delprat  was  a  competent  witness. 

5.  Whether  the  letter  oflfered  by  the  plaintiflfs  in  evidence,  and  rejected, 
ought  to  have  been  admitted. 

6.  Whether  the  plamtiflfs  are  entitled  to  a  judgment  on  the  verdict  of  the 
jury. 

These  questions  require  an  examination  of  the  relations  which  existed  be- 
tween the  drawer  of  these  bills  and  the  drawees. 

On  the  11th  January,  1818,  the  plaintiflfs  entered  into  a  contract  with  John 
C  Delprat,  of  which  the  following  is  a  copy : 

"The  undersigned,  N.  and  J.  and  K  Van  Staphorst,  merchants  in  this  city, 
and  John  C.  Delprat,  of  Philadelphia,  present  the  last,  choosing  for  the  present 
act  his  domicilium  citandi  et  exequendi^  at  the  office  of  the  youngest  notary 
here,  have  entered  with  one  another  into  the  following  arrangement  and  stipu- 
lations : 

*' Abticle  L  The  second  undersigned  (namely,  J.  0.  Delprat)  shall,  to  the 
benefit  of  the  first  undersigned  (N".  and  J  and  R.  V.  S.),  manage  in  the  United 
States  of  America  the  mercantile  interest  of  said  first  undersigned,  consisting 
chiefly  in  the  forming  of  new  solid  connections,  and  procuring  of  consignments, 
and  shall  further  perform  everything  the  first  undersigned  will  appoint  him  to 
do  as  their  agent. 

"  Art.  IL  The  second  undersigned  binds  himself  to  procure  to  no  person  or 
persons  in  this  kingdom  any  consignments  or  commissions  from  himself  or  any 
other,  except  to  the  first  undersigned ;  but,  on  the  contrary,  to  use  his  utmost 
exertions  towards  the  benefit  of  the  mercantile  house  of  the  first  undersigned, 
they  being  willing  on  their  side  to  facilitate  all  such  commercial  operations  as 
might  benefit  the  second  undersigned  without  their  prejudice. 

"Art.  III.  The  first  undersigned  allows  to  the  second  undersigned  the  fac- 
ulty to  value  on  them  direct,  or  payable  in  London,  at  no  shorter  date  than 
sixty  days'  sight,  for  such  moneys  as  the  second  undersigned  shall  employ  to 
make  advances  on  whole  or  part  of  cargoes  of  current  articles,  namely,  to  the 
amount  of  two-thirds  of  the  invoice  price  of  articles  laden  in  chartered  vessels, 
and  of  three-fourths  in  vessels  owning  to  the  shippers,  and  likewise  consigned 
to  the  first  undersigned ;  it  being  left  to  the  knowledge  and  prudence  of  the 
second  undersigned  to  judge  of  the  invoice  price  of  the  aforementioned  goods; 
and  it  being  understood  that  the  second  undersigned,  at  the  same  time  that  he 
gives  advice  of  his  drafts  furnished  in  the  above  manner,  shall  inclose  and  for- 
ward, or  cause  to  be  inclosed  and  forwarded,  to  the  first  undersigned,  the  bill 
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of  lading  and  invoice  of  the  goods  on  which  .the  above-mentioned  advances 
might  have  been  made ;  and  shall  cause  the  above  goods  to  be  duly  insured  in 
America  to  that  effect;  that  the  policy  of  said  insurance  be  delivered  up,  duly- 
indorsed,  to  the  second  undersigned,  and  rests  with  him  until  the  end  of  the 
expedition.  It  being  further  a  fixed  rule  that  the  first  undersigned  must  never 
come  in  the  predicament  pf  having  made  any  advances  on  cargoes  or  part  of 
cargoes  which  are  not  duly  insured  in  America. 

"The  first  undersigned  further  oblige  themselves  to  open  a  credit  of  $40,000, 
say  forty  thousand  dollars,  with  Messrs.  Le  Roy,  Bayard  &  Co.,  New  York,  to 
be  made  use  of  by  the  second  undersigned,  in  case  any  advances  are  required 
on  consignments  to  be  made  to  the  said  first  undersigned,  that  credit  to  be  re- 
newed every  time  by  the  said  first  undersigned,  after  the  arrivement  of  the 
consigned  goods  shall  have  been  duly  advised  by  them.  If,  however,  against 
all  probability,  it  happened  that  the  multiplicity  of  consignments  rendered  it 
desirable  to  the  first  undersigned  to  stop  for  a  while  further  consignments,  then 
the  said  first  undersigned  retain  the  faculty  to  prescribe  to  the  second  under- 
signed such  limits  and  orders  as  they  shall  find  proper,  according  to  circum* 
stances,  which  orders  and  limits  the  second  undersigned  shall  be  obliged  to 
follow. 

"  Art.  IV.  As  sometimes  an  opportunity  might  offer  to  procure  a  good  con- 
signment to  the  first  undersigned,  on  condition  of  their  taking  an  interest  in 
that  expedition,  they  authorize  the  second  undersigned  to  make  use  likewise  of 
the  above  mentioned  credit  of  $40,000  to  interest  the  first  undersigned;  in  such 
expeditions  for  a  proportion  not  larger  than  one-fourth,  with  th:s  restriction, 
that  said  proportion  must  never  exceed  the  amount  of  $10,000,  say  ten  thousand 
dollars.  The  choice  of  the  articles  to  be  shipped  to  the  first  undersigned  on 
their  account  being  left  to  the  commercial  knowledge  of  the  second  under- 
signed. This  authorization  will  be  considered  as  renewed  after  the  termination 
of  each  expedition,  namely,  after  that  termination  shall  have  been  duly  advised 
to  the  second  undersigned  by  the  first  undersigned. 

"  Art.  Y.  That  the  first  undersigned,  in  consideration  of  the  services  to  be 
rendered  by  the  second  undersigned,  shall  grant  to  the  second  undersigned  one- 
third  of  the  amount  of  the  two  per  cent,  commission .  to  bo  earned  by  the  first 
undersigned  on  the  consignments  to  bo  procured,  and  further,  one  per  cent 
from  the  purchase  of  such  goods  which  might  be  shipped  for  the  account  of  the 
first  undersigned,  as  is  more  amply  specified  in  article  4;  it  is  to  be  understood 
that  then  no  benefit  arisen  from  the  third  of  the  two  per  cent,  commission  of 
those  goods;  and  finally,  that  the  second  undersigned  is  promised  an  allow- 
ance lor  traveling  and  other  expenses  the  sum  of  $2,000,  say  two  thousand 
dollars,  per  annum,  to  commence  with  the  1st  of  February,  1818. 

"  Art.  VI.  These  arrangements  shall  last  for  the  term  of  two  consecutive 
years,  and  thus  end  with  the  last  day  of  January,  1820.  It  being  understood 
that  (in  case  of  no  denunciation  to  the  contrary,  made  by  any  of  the  parties 
aforesaid)  this  contract  will  be  continued  from  year  to  year,  but  that,  in  case 
one  of  the  parties  should  desire  the  annullation  of  the  present  contract,  said 
party  shall  be  obliged  to  signify  his  intention  to  the  other  party  four  months 
before  the  expiration  thereof. 

"Art.  VII.  Ultimately,  it  has  been  stipulated  that  in  the  unhoped  for  and 
wholly  unexpected  case  of  any  differences  taking  place  between  the  under- 
signed, respecting  the  fulfilment  of  any  of  the  articles  above  mentioned,  those 
disputes  or  differences  shall  be  entirely  adjusted  and  decided  by  the  decision  of 
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two  arbiters,  to  be  chosen  in  the  city  of  Amsterdam,  one  by  each  party;  who, 
in  case  of  difference  of  opinion  between  them,  shall  have  the  faculty  of  appoint- 
ing a  third  or  super  arbiter,  which  arbiters  then  must  decide  and  finally  termi- 
nate all  such  differences;  both  parties  renunciating  to  all  law  measure  and 
impediments,  and  especially  to  the  faculty  of  laying  any  arrests  or  hindrance 
on  moneys,  goods  or  possessions  belonging  to  any  one  of  the  parties  under- 
signed; all  such  aforesaid  measures  to  be  considered  now  and  then  as  null,  void 
and  of  no  effect  whatsoever;  the  consequences  thereof  to  be  suffered  by  the 
party  which  might  have  made  use  of  the  aforesaid  measures. 

*'  Of  the  present  act  have  been  made  two  copies,  etc. 

"Amsterdam,  11th  January,  1818. 

(Signed)  "  N.  and  J.  and  E.  Yan  Staphoest. 

"  John  C.  Delprat." 

A  copy  of  this  contract  was  transmitted  by  the  plaintiffs  to  the  defendants^ 
in  a  letter  dated  the  21st  of  the  same  month,  a  copy  of  which  follows: 

^'^ Messrs.  Le  Roy^  Bayard  dk  Co.y  New  York  (confidential): 

"Amsterdam,  21st  January,  1818. 

"  Gentlemen  :  Thinking  it  useful  for  the  extension  of  our  commercial  relations 
in  the  line  of  consignments  (one  of  the  branches  of  our  establishment)  to  ap- 
point an  agent  to  that  purpose  in  the  United  States  of  America,  we  have  been 
decided  by  the  confidence  we  place  in  the  character  and  commercial  notions  of 
Mr.  John  C.  Delprat,  to  appoint  that  gentleman  to  the  aforementioneJ  trusts; 
in  which  choice  we  have  chiefly  been  directed  by  the  reliance  we  have  on  the 
principles  of  loyalty  and  prudence  which  must  actuate  a  person  employed 
during  such  a  long  period  by  your  worthy  house.  We  judged  it  necessary,  for 
the  obtaining  of  said  purpose,  to  leave  at  the  disposal  of  Mr.  Delprat  sufficient 
means  to  facilitate  his  exertions,  namely,  by  opening  with  you,  in  his  favor,  a 
credit  to  be  made  use  of  by  him  in  the  manner  pointed  out  in  the  inclosed  ab- 
stract of  our  contract  with  said* gentleman.  We  therefore  request,  and  author- 
ize you  to  furnish  Mr.  Delprat  to  the  extent  of  $40,000,  say  forty  thousand 
dollars  (to  be  made  advances  with  by  him  on  such  cargoes,  or  part  thereof,  as 
he  might  procure  the  consignment  of  to  our  house,  and  to  be  made  use  of  to 
interest  our  house  in  part  of  cargoes  to  the  forementioned  purpose).  The  credit 
to  run  for  the  space  of  two  years,  unless  countermanded  by  us  in  such  a*  manner 
that,  when  Mr.  Delprat  has  availed  himself  of  the  whole  or  part  of  said  credit 
of  $40,000,  that  credit,  or  part  of  the  same,  must  be  considered  renewed  when 
you  receive  our  approbation  of  the  said  disposition  of  Mr.  Delprat.  You  will 
observe,  the  sole  object  of  the  mission  of  Mr.  Delprat  is  to  obtain  solid  con- 
signments from  good  houses,  throughout  the  United  States,  and  the  disposal  of 
the  credit  opened  in  his  behalf  with  your  house  is  exclusively  intended  to  facil- 
itate said  business.  In  this  important  matter,  it  will  be  a  point  of  great  security, 
and,  as  such,  eminently  satisfactory  to  us,  that  our  said  agent  may  be  able  to 
have  recourse,  in  every  circumstance,  to  wise  and  friendly  counsel;  and  we 
therefore  request  you  to  assist  Mr.  Delprat,  as  far  as  opportunity  may  offer, 
with  the  lessons  of  your  long  experience,  particularly  with  respect  to  those 
transactions  for  which,  by  virtue  of  the  credit  aforementioned,  we  may  have  re- 
course to  your  cash,  it  being,  as  you  will  observe,  a  material  point  that  we  are 
secured;  that  the  moneys  he  may  dispose  of  will  have  no  other  than  the  desti- 
nation just  mentioned.  To  this  effect,  we  authorize  you,  gentlemen,  in  case  of 
moral  certainty  that  the  moneys  Mr.  Delprat  should  demand  from  you  by  virtue 
of  the  above-mentioned  credit  would  not  be  employed  in  the  aforementioned 
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manner,  and  earnestly  request  you  not  to  pay,  and  to  refuse  him,  any  moneys 
^vhatsoever,  on  account  of  the  above  credit. 

''In  general,  as  a  trust  of  this  nature,  which  is  to  have  its  effect  at  such  a 
-distance,  is  always  a  delicate  matter,  we  must  claim  and  dare  expect  from  your 
known  sentiments  towards  us,  that  you  will  give  the  strictest  attention  to  the 
line  of  conduct  followed  by  Mr.  Delprat;  and  if,  unexpectedly,  that  conduct 
oould  appear  in  the  least  exceptionable,  we  mean  either  imprudent  or  equivocal, 
then,  gentlemen,  do  give  us,  with  all  the  frankness  of  long  experienced  friend- 
ship, your  ideas  respecting  that  subject,  and  be  perfectly  secure  that  every  in- 
formation, of  what  nature  soever,  will  not  only  be  thankfully  acknovvledgeJ  by 
us,  but  received  with  the. most  religious  secrecy.  We  have  now, gentlemen, 
only  to  request  your  kind  offices  in  favor  of  Mr.  Delprat,  and  to  solicit  your 
friendly  co-operation  towards  the  attaining  the  object  of  his  mission,  which,  we 
«.re  fully  persuaded,  can  be  much  facilitated  by  your  kind  recommendation  to 
the  numerous  friends  you  have  in  different  parts  of  your  country.  Be  assured, 
gentlemen,  of  the  high  sense  we  have  of  the  obligation  we  will  have  to  you  for 
your  friendly  services  through  the  whole  of  the  business  we  just  now  took  the 
liberty  to  explain  to  you,  and  of  the  earnest  desire  we  have  to  be  often  in  the 
opportunity  of  rendering  you  the  like,  or  any  services  in  our  power.  Referring 
for  commercial  information  to  our  general  letter  of  this  date,  we  are,  with 
sincere  regard, 

"  Gentlemen,  j'our  most  obedient  servants, 

"  N.  and  J.  and  R.  Van  Staphorst. 

"(Indorsed)  Confidential,  Amsterdam,  21st  of  January,  181S.  N.  and  J. 
and  R.  Van  Staphorst.     Received,  March  29th.     Answered,  Sith  do." 

This  letter  was  answered  by  Le  Roy,  Bayard  &  Co.  in  the  following  terms: 

"  PKIVATE. 

"Net*  York,  24:th  of  March,  1818. 
*^  Messrs.  N.  and  J.  and  R.  Van  Staphorst^  Amsterdam : 

"  Gentlemen:  We  have  the  honor  of  replying  to  your  esteemed  favor  of  21st 
of  January,  acquainting  us  with  the  arrangement  you  have  made  with  our 
mutual  friend,  Mr.  Delprat,  who  has  undertaken  the  agency  of  procuring  you 
consignments  from  this  country.  In  the  furtherance  of  the  object,  we  shall  be 
very  happy  to  render  our  services  useful,  and  beg  to  offer  our  best  wishes  for 
the  success  of  Mr.  Delprat's  operations  in  your  behalf.  Due  note  is  taken  of  ' 
the  credit  you  are  pleased  to  open  to  that  gentleman  with  us,  to  the  amount  of 
$40,000,  subject  to  renewal,  as  fully  expressed  in  your  letter.  We  doubt  not, 
from  the  knowledge  we  possess  of  Mr.  Delprat's  character,  that  he  will  fully 
justify  the  confidence  you  repose  in  him;  and  though  he  may,  under  existing 
circumstances,  find  it  difficult  to  enlarge  to  the  extent  that  could  be  mutually 
wished,  we  are  persuaded  that  no  exertion  will  be  wanted  on  Mr.  Delprat's  part 
to  reap  the  utmost  benefit  from  the  mission  intrusted  to  him. 

"  Believe  us,  with  honor  and  esteem,  gentlemen, 

"  Your  obedient  servants, 

"  Le  Roy,  Bayard  &  Co.'' 

It  is  proper  to  observe  that  several  merchants  of  Holland,  whose  agents  the 
plaintiffs  were,  had  become  large  holders  of  government  stock,  and  of  shares 
in  the  Bank  of  the  United  States.  Le  Roy,  Bayard  &  Co.  had  been  employed 
to  draw  the  interest  and  dividends,  and  to  remit  them  to  Europe.  The  credit 
of  $40,000,  therefore,  which  was  raised  for  Delprat  with  Le  Roy,  Bayard  & 
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Co.,  was  merely  the  application  of  so  much  of  thoir  funds,  in  the  United  States, 
to  the  business  of  his  agency,  in  aid  of  the  bills  he  was  authorized  to  draw  on 
them.  The  continuance  or  discontinuance  of  this  credit  might  depend  on  the 
eligibility  of  continuing  this  mode  of  remittance,  as  well  as  on  the  withdrawal 
of  their  confidence  in  their  agent.  Several  letters  passed  between  the  plaint- 
iffs and  defendants,  respecting  their  transactions  in  consequence  of  this  credit, 
which  manifest,  unequivocally,  the  desire  of  the  plaintiffs  that  its  amount  should 
not  be  exceeded,  but  which  betray  no  want  of  confidence  in  Delprat.  In  a  let- 
ter of  the  24th  June,  1819,  they  renew  the  credit  of  $40,000,  and  add,  "at  the 
same  time,  we  confirm  our  former  orders  not  to  exceed  said  amount  for  our  ac- 
coant.  In  case  you  have  funds  in  hand  for  any  of  our  institutions,  and  you 
think  proper  to  remit  us  for  the  same  Mr.  Delprat's  bills  on  us,  the  nature  of 
which  you  are  well  acquainted  with,  you  allow  him,  then,  the  same  credit 
which  you  do  to  all  persons  from  whom  you  take  bills,  in  the  persuasion  of  their* 
solidity  and  of  the  reality  of  the  transaction  on  which  the  bills  are  issued."  In 
answer  to  this  letter,  the  defendants  say,  on  the  24:th  of  September,  1819:  "  Tou 
also  accord  us  the  permission  to  remit  this  gentleman's  (Delprat's)  drafts  for 
any  moneys  we  may  have  on  hand  belonging  to  your  various  institutions.  The 
confidence  which  we  mutually  have  in  this  gentleman's  character  must,  with 
us,  act  in  lieu  of  vouchers,  to  exhibit  the  reality  of  transactions  which  may  give 
origin  to  such  drafts,  the  whole  of  this  gentleman's  operations  hating  been 
hitherto  beyond  our  immediate  knowledge." 

This  correspondence  continued  until  the  12th  of  May,  1820,  when  N.  and  J. 
and  E.  Van  Staphorst  addressed  a  letter  to  Messrs.  Le  Roy,  Bayard  &  Co.,  of 
which  the  following  is  an  extract :  "  There  being  frequent  opportunities  of  draw- 
ing here  now,  on  New  York,  we  will  probably  have,  for  some  time  to  come,  oc- 
casion to  dispose  of  the  dividends  which  *  you  will  rece^ive  for  our  account,  in 
October  next,'  and  so  on ;  and  we  have  therefore  directed  Mr.  Delprat  not  to 
make  use  of  his  credit  of  $40,000,  lately  opened  in  his  favor.  We  thus  also 
request  you,  by  the  present,  to  consider  the  same  as  annulled  until  we  may 
again  renew  the  same." 

The  agency  of  Delprat  continued  after  this  revocation  of  his  credit  with  Le 
Roy,  Bayard  &  Co.  He  continued  to  solicit  consignments  for  their  house  in 
Amsterdam,  and  to  draw  bills  on  them  for  advances,  without  any  other  altera- 
tion in  his  powers  than  is  contained  in  a  letter  of  the  6th  February,  1821, 
which  contains  the  following  clause:  "The  advances,  therefore,  to  be  made  by 
yon  on  our  behalf,  on  shipments  to  our  consignments,  either  from  funds  belong- 
ing to  us  in  your  hands,  or  by  drawing  and  indorsing  the  shipper's  draft,  must 
not  exceed,  henceforth,  one-half  of  the  'true  invoice.' "  As.a  compensation  for 
this  reduction  of  the  advance  to  be  made  in  the  United  States,  J.  and  N.  and  R. 
Van  Staphorst  engaged,  on  the  arrival  of  the  shipments,  to  remit  to  the  con- 
signors the  estimated  value  of  the  cargoes  in  bills  on  their  house  in  the  United 
States.  Delprat  acknowledged  the  receipt  of  this  letter  on  the  17th  of  April, 
1821,  and  promised  to  conform  to  its  directions. 

The  correspondence  between  the  plaintiffs  and  defendants,  respecting  Mr. 
Delprat's  agency,  appears  to  have  ceased  on  the  12th  of  May,  1820,  when  his 
credit  with  the  house  of  the  latter  was  annulled.  At  least  no  subsequent  let- 
ter appears  in  the  record  until  the  9th  of  July,  1822,  when  the  plaintiffs  an- 
nounced to  the  defendants  the  sudden  termination  of  their  connection  with  Mr. 
Delprat;  whose  conduct,  they  said,  had  been  so  imprudent  as  to  oblige  them, 
at  the  same  time,  to  protest  several  of  his  drafts.  Their  knowledge,  they  say,  of 
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the  former  intercourse  between  Le  Eoy,  Bayard  &  Co.  and  Mr.  Delprat,  and 
of  the  great  regard  felt  for  him  by  those  gentlemen,  induce  them  to  state  the 
chief  reasons  which  compelled  them  to  this  measure.  These  are,  his  irregular- 
ities in  keeping  his  accounts,  and  omission  to  furnish  an  account  since  the  31st 
of  December,  1820,  although  the  balance  then  due  from  him  was  fully  $7,837.54, 
being  "  for  the  proceeds  of  gin  consigned  by  us  to  him ;  for  proceeds  of  drafts, 
issued  by  him  on  us,  for  our  account,  in  order  to  employ  the  proceeds  to  make 
prudent  advances  with,"  etc.  They  then  proceed  to  state  that  Mr.  Delprat 
owed,  at  that  date,  upwards  of  82,000  florins,  against  whjch  he  might  be  en- 
titled to  a  credit  of  $6,000.  The  account,  they  say,  has  accrued  to  this  height, 
in  a  great  measure,  "  in  consequence  of  shipments  made  to  him  for  his  account, 
in  full  confidence  of  his  making  us,  for  the  amount,  remittances,  which  we  till 
now  have  not  received,  though  the  goods  were  with  him  for  many  months." 
The  letter  complains  of  the  large  advances  made  by  Mr.  Delprat,  on  consign- 
ments, notwithstanding  their  repeated  remonstrances,  and  dwells  on  the  high 
opinion  they  had  entertained  of  him ;  "  his  integrity,"  they  say,  they  "  even  now 
will  not  question."  Thus,  the  letter  proceeds,  "  were  matters  situated,  when 
last  Friday,  contrary  to  anything  we  could  expect  or  anticipate,  we  found  our- 
selves drawn  upon  by  Mr.  Delprat,  for  £200,  £300,  and  £500,  issued,  as  he  in- 
forms us,  for  the  amount  of  purchases  which  he  is  making  of  articles  not  yet 
shipped;"  and,  on  the  other  hand,  2d,  £500,  florins  1,250  and  1,750,  issued  on 
us,  as  advances  made  to  Mr.  Krafft,  already  so  much  our  debtor,  on  shipments 
which  he  made  some  long  time  ago,  and  which  Mr.  Delprat  could  clearly  per- 
ceive that,  taken  at  an  average,  did  nothing  diminish  the  balance  due  by  him." 

The  letter  proceeds  to  state,  in  substance,  that  they  could  choose  only  be- 
tween the  alternatives  of  allowing  the  debt  due  from  Mr.  Delprat  to  be  swelled 
to  a  still  larger  amount,  and  protesting  his  bills.  They  had  chosen  the  latter, 
however  it  might  pain  their  feelings.  They  express  their  regret  to  find  that, 
among  the  drafts  to  be  protested  for  non-acceptance,  and  perhaps  afterwards 
for  non-payment,  are  several  indorsed  by  the  defendants,  for  whose  honor,  how- 
ever, they  had  intervened.  This  letter  was  received  by  the  defendants  on  the 
1st  day  of  September,  1822.  They  immediately  obtained  from  Mr.  Delprat 
an  order  on  the  plaintiffs  to  hold  at  their  disposal  all  the  proceeds  of  the  goods 
shipped  in  his  name  by  the  Virgin  and  other  vessels,  and  all  balances  due  to 
him.  This  order  was  inclosed  to  the  plaintiffs  in  a  letter  of  the  7th  September, 
1822,  in  which  they  say:  "  We  can,  of  course,  only  consider  this  order  as  apply- 
ing to  the  balance  that  may  possibly  accrue  to  him  upon  the  settlement  of  your 
account;  and  if  any  should  accrue,  we  will  thank  you  to  take  such  legal  steps 
which  you  may  deem  necessary,  as  will  place  it  with  us,  without  fear  of  con- 
tention. His  drafts,  which  you  may  have  paid  for  our  account,  will  probably 
furnish  sufficient  authority  to  enable  you  to  do  so." 

At  the  trial  John  C.  Delprat  was  examined  as  a  witness.  He  deposes  that 
the  several  bills  of  exchange  on  which  this  suit  was  instituted  were  drawn  in 
his  capacity  as  agent,  on  account  of,  and  for  the  purpose  of  making  advances 
on,  shipments  consigned  to  the  plaintiffs ;  and,  except  that  in  favor  of  J.  P. 
Krafft,  for  £500,  were  accompanied  by  letters  of  advice.  That  during  the 
whole  period  of  his  agency  ho  was  in  the  habit  of  making  shipments  on  his 
own  account,  and  of  drawing  for  advances  on  the  said  shipments  precisely  in 
the  same  manner  as  when  they  were  made  by  others;  that  this  was  done  with 
the  full  knowledge  and  approbation  of  the  said  N.  and  J.  and  R.  Van  Stap- 
horst,  who  never  found  fault  with  him  for  doing  so;  but,  to  encourage  him  to 
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make  such  shipments,  gave  him  credit  for  one-half  the  commission  upon  the 
sales  of  the  shipments  so  made  upon  his  own  account.  On  his  cross-examination 
the  witness  stated  that  the  bill  for  £500  in  favor  of  Krafft  was  drawn  for  ship- 
ments by  the  Edward,  Jason  and  Mayflower.  He  cannot  say  when  the  Edward 
sailed.  The  Jason  had  arrived  and  the  Mayflower  had  sailed  before  the  bill 
was  drawn.  Krafft  was  at  that  time  indebted  to  the  plaintiffs.  The  bill  was 
issued  to  Krafft  but  was  returned  to  witness,  who  sent  it  to  the  defendants. 
The  bills  of  lading  and  the  invoices  were  not  sent  with  it.  The  three  bills  of 
the  27th  of  May,  for  £1,000,  were  drawn  on  account  of  shipments  in  his  own 
name  by  the  Virgin.  She  sailed  about  the  30th  July.  They  were  not  accom- 
panied by  invoices  or  bills  of  lading.  The  two  bills  of  the  12th  and  18th  June, 
for  £1,000,  and  for  £300,  were  drawn  on  tobacco  shipped  by  the  Henry  belong- 
ing to  the  witness  and  to  Mr.  Krafft.  The  bill  of  lading  and  invoice  did  not 
accompany  th^m.  The  three  bills  of  the  31st  of  July  were  drawn  on  the  ship- 
ments by  the  Virgin  generally.  They  were  not  accompanied  by  bills  of  lad- 
ing or  invoices.  The  defendants  received  a  commission  for  indorsing  his  bills 
on  the  plaintiffs.  In  making  the  advances  on  shipments  on  his  own  account  he 
drew  on  the  plaintiffs,  sent  his  bills  to  the  defendants,  to  whom  they  were 
charged,  and  then  drew  on  the  defendants  as  the  money  was  required,  either 
on  his  own  shipments  or  the  shipments  of  others;  which  bills  were  credited  to 
the  defendants.  He  understands  that  all  his  transactions  with  the  defendants 
Avere  carried  by  them  into  their  general  account  with  him.  These  transactions 
were  not  confined  to  his  agency  for'  the  plaintiffs.  He  remains  considerably 
indebted  to  them.  He  was  concerned  in  shipments  with  Mr.  Krafft,  and  did  a 
great  deal  of  business  with  him,  but  did  not  consider  himself  as  a  general  part- 
ner. The  connecticm  between  the  plaintiffs  and  J.  C.  Delprat  was  formed  by 
the  agreement  of  the  11th  January,  1818.  He  was  constituted  their  agent  for 
purposes  therein  described,  and  received  such  powers  as  were  deemed  suflBicient 
to  enable  him  to  perform  the  duties  which  devolved  on  him.  That  duty  was  to 
manage  their  mercantile  interest  in  the  United  States,  "consisting  chiefly  in  the 
forming  of  new  solid  connections  and  procuring  of  consignments.'*  To  enable 
him  to  perform  this  duty  he  was  allowed  the  faculty  to  value  on  them  direct 
or  payable  in  London,  at  no  shorter  date  than  sixty  days'  sight,  for  such  moneys 
as  he  should  *^  employ  to  make  advances  on  the  w^hole  or  part  of  cargoes  of 
current  articles,"  namely,  to  the  amount  of  two-thirds  of  the  invoice  price,  etc. 
It  being  understood  that  his  letters  of  advice  should  be  accompanied  by  the  bills 
of  lading  and  invoices  of  the  goods  on  which  the  advances  may  have  been  made. 

§  135.  Liability  of  principal  for  drafts  in  excess  of  agents  autkority. 

John  C.  Delprat,  then,  had  no  general  authority  to  personate  the  plaintiffs  iu 
all  respects  whatever,  but  was  an  agent  appointed  for  particular  purposes,  with 
limited  powers  calculated  to  subserve  those  purposes.  To  procure  consignments 
it  was  indispensable  that  he  should  advance  money  to  the  consignors,  and  this 
money  was  to  be  raised  by  bills  on  the  plaintiffs.  But  he  was  authorized  to 
draw  only  for  a  special  purpose  and  to  a  limited  extent.  Out  of  the  limits  as- 
signed to  him  he  had  no  power.  The  plaintiffs  not  being,  as  a  matter  of  course, 
the  acceptors  of  every  bill  he  might  draw,  must  have  performed  some  act,  in 
relation  to  the  particular  bills,  which  imposes  on  them  in  law  the  character  of 
acceptors. 

§  136,  Coolidge  v.  Pay  son.  reviewed;  acceptaTice  by  letter. 

This  point  was  considered  by  this  court  in  the  case  of  Coolidge  v.  Payson,  2 
Wheat.,  66.    Coolidge  &  Co.  held  the  proceeds  of  a  cargo,  claimed  by  Corn- 
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thwait  &  Gary,  whose  claim  depended  on  the  decision  of  this  court,  of  a  case  de- 
pending therein.  Cornthwait  <fe  Gary  were  desirous  of  drawing  these  funds 
out  of  the  hands  of  GooIidge&  Go.,  and  oflfered  a  hond,  with  sureties,  as  an  in- 
demnity, in  the  event  of  an  unfavorable  decision.  Goolidge  &  Co.,  in  a  letter 
to  Gornthwait  &  Gary,  state  some  formal  objections  to  the  bond,  and  add,  "  we 
shall  write  to  our  friend  Williams,  by  this  mail,  and  will  state  to  him  our  ideas 
respecting  the  bond,  which  he  will  probably  determine.  If  Mr.  Williams  feels 
satisfied  on  this  point,  he  will  inform  you,  and  in  that  case  your  draft  for  $2,000 
will  be  honored."  In  answer  to  the  letter  addressed  by  Goolidge  &  Go.  to 
Williams  on  this  subject,  he  declared  his  satisfaction  with  the  bond,  as  to  form; 
declared  his  confidence  that  the  last  signer  was  able  to  meet  the  whole  amount 
himself;  but  that  he  could  not  speak  certainly  of  the  principals,  not  being  well 
acquainted  with  their  resources.  He  added,  "  under  all  circumstances,  I  should 
not  feel  inclined  to  withhold  from  them  any  portion  of  the  funds  for  which 
the  bond  was  given."  On  the  same  day,  Gornthwait  &  Gary  called  on  Will- 
iams, who  stated  the  substance  of  the  letter  he  had  written,  and  read  a  part  of 
it.  One  of  the  firm  of  Payson  &  Go.  also  called  on  him,  and  received  the  same 
information.  Two  days  afterwards  Gornthwait  &  Gary  drew  on  Goolidge  & 
Go.  for  $2,000,  and  paid  the  bill  to  Payson  &  Go.,  who  presented  it  to  Goolidge 
&  Go.,  by  whom  it  was  protested.  Payson  &  Go.  sued  them  as  acceptors.  The 
court  instructed  the  jury  that  if  they  were  satisfied  that  Williams,  on  the  ap- 
plication of  the  plaintiffs,  made  after  seeing  the  letter  from  Goolidge  &  Go. 
to  Gornthwait  &  Gary,  did  declare  that  he  was  satisfied  with  the  bond  referred 
to  in  that  letter;  and  that  the  plaintiffs  on  the  faith  and  credit  of  the  said  dec- 
laration, and  also  of  the  letter  to  Gornthwait  &  Gary,  did  receive  and  take  the 
bill  in  the  declaration,  they  were  entitled  to  recover  in  thfe  action.  The  jury 
found  a  verdict  for  the  plaintiffs;  the  judgment  on  which  was  affirmed  in  this 
court. 

In  this  case  the  drawee  had  written  a  letter  to  the  drawer,  promising  to  honor 
his  bill  for  $2',000,  if  Mr.  Williams  should  be  satisfied  with  a  bond  of  indemnity 
which  had  been  placed  in  their  possession.  Mr.  Williams  declared  his  satisfac- 
tion with  it,  both  to  the  drawer  and  holder  of  the  bill,  within  two  days  after 
this  declaration.  In  this  case  the  promise  to  accept  was  express,  and  applied  to 
a  particular  bill,  the  precise  amount  of  which  was  specified  in  the  promise. 
The  court  in  its  opinion  reviews  several  decisions  in  England  on  this  point,  in 
all  of  which  the  promise  to  accept  was  express,  and  in  some  of  which  the 
court  declared  the  opinion  that  the  promise  ought  to  be  accompanied  by  cir- 
cumstances which  may  induce  a  third  parson  to  take  the  bill.  After  reviewing 
these  cases,  this  court  laid  down  the  rule  "that  a  letter  written  within  a  rea- 
sonable time  before  or  after  the  date  of  the  bill  of  exchange,  describing  it  in 
terms  not  to  be  mistaken,  and  promising  to  accept  it,  is,  if  shown  to  the  person 
who  afterwards  takes  the  bill  on  the  credit  of  the  letter,  a  virtual  acceptance, 
binding  the  person  who  makes  the  promise." 

It  cannot  be  alleged  that  these  bills  are  brought  within  this  rule.  The  plaint* 
iffs,  therefore,  cannot  be  considered  as  acceptors  of  them. 

§  137.  A  party  hound  to  honor  a  biUj  in  tJie  character  of  drawee^  can  acquire 
no  rights  as  acceptor  supra  protest 

But,  although  the  plaintiffs  cannot  be  viewed  as  the  acceptors  of  these  bills, 
it  does  not  follow,  necessarily,  that  they  can  maintain  the  present  action.  To 
entitle  them  to  maintain  it,  the  court  must  be  satisfied  that  the  payment  is,  in 
fact,  what  it  professes  to  be, — a  payment  really  for  the  honor  of  the  indorsees. 
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If  the  drawees,  thus  refusing  to  honor  the  bill,  and  thus  denying  the  authority 
of  the  drawer  to  draw  upon  them,  were  bound,  in  good  faith,  to  accept  or  pa}' 
as  drawees,  they  will  not  be  permitted  to  change  the  relation  in  which  they 
stand  to  the  parties  on  the  bills  by  a  wrongful  act.     They  can  acquire  no  rights, 
as  the  holders  of  bills  paid  supra  protest^  if  they  were  bound  to  honor  them  in 
their  character  of  drawees.     The  single  and  unmixed  inquiry,  therefore,  on  the 
second  and  third  questions  is,  whether  the  drawees  were  bound  to  accept  or  to 
pay  these  bills.    And,  first,  were  they  so  bound  because  the  bills  were  drawn 
in  pursuance  of  the  authority  they  had  given  to  the  drawer?    This  demands  a 
more  critical  examination  of  the  evidence  than  was  required  when  considering 
the  first  question.     It  is  apparent,  from  the  contract  of  the  11th  of  January, 
1818,  that  Mr.  Delprat  came  to  the  United  States  as  the  agent  of  N.  and  J. 
and  R.  Van  Staphorst  to  manage  their  mercantile  interest;  "consisting  chiefly 
in  forming  new  solid  connections  and  procuring  of  consignments ; "  and  also  with 
commercial  views  of  his  own.     The  principal  object  of  the  contract  is  to  define 
his  authority  and  to  regulate  his  conduct  as  agent.     He  is  allowed  to  draw  on 
the  plaintiffs  for  such  moneys  as  he  should  employ,  in  making  advances  on  cur- 
rent articles  consigned  to  his  principals,  to  the  amount  of  two  thirds  of  the  in- 
voice price  of  articles  laden  in  chartered  vessels.     He  was  still  further  restricted 
in  his  advances  by  orders  received  long  before  the  bills  in  question  were  drawn, 
to  one-half  of  the  true  invoice.     Mr.  Del  prat's  authority,  then,  to  make  ad- 
vances was  limited/at  the  date  of  this  transaction,  to  one-half  the  invoice  price. 
One,  and  perhaps  the  most  usual,  mode  of  conducting  business  of  this  descrip- 
tion is  to  draw  in  favor  of  the  consignor,  or  to  indorse  his  bill.     The  agent 
might,  however,  if  not  otherwise  instructed,  draw  immediately  on  his  principal, 
and  advance  the  money  to  the  consignor  which  was  raised  by  the  bill.     In 
either  case,  however,  drafts   beyond  one-half   the  invoice  price  of  the  con- 
signments actually  made  would  exceed  the  authority  given.     Circumstances 
may  exist  which  would  impose  on  the  principal  the  obligation  to  pay  such 
drafts;  but  the  question  we  are  now  considering  relates  only  to  the  authority 
under  which  the  bills  were  drawn.     That  authority  restricted  the  agent  in  the 
amount  of  his  drafts  to  one-half  the  invoice  price  of  the  articles  actually  con- 
signed ;  and  also  required  him  to  accompany  his  letters  of  advice  with  bills  of 
lading  and  invoices.  ♦ 

Were  the  bills  in  question  drawn  in  conformity  with  powers  and  instructions 
thus  limited?  The  first  bill  on  the  list  is  for  £500,  drawn  in  favor  of  J.  P. 
Krafft,  on  the  23d  of  May,  1882,  and  indorsed  b}^  him  to  the  defendants.  The 
letter  of  advice  states  this  bill  to  be  drawn  on  account  of  shipments  by  the 
Edward,  Jason,  and  May  Flower,  as  by  letter  of  21st,  which  is  to  be  charged 
to  account  of  P.  Kraflft.  The  letter  of  the  21st  is  not  in  the  record.  The 
shipment  by  the  Jason  had  arrived,  and  the  May  Flower  had  sailed  before  the 
bill  was  drawn.  Mr.  Krafft  was  at  the  time  indebted  to  N.  and  J.  and  R  Van 
Staphorst.  The  bill  was  returned  by  Krafft  to  Delprat,  and  then  indorsed  by 
the  defendants.  It  does  not  appear  certainly  who  remitted  this  bill,  although 
the  probability  is  that,  as  it  was  indorsed  by  the  defendants,  not  as  purchasers, 
bat  for  a  commission,  it  was  remitted  by  Delprat,  to  whom  it  was  returned  by 
Krafft,  as  is  stated  in  Delprat's  testimony,  or  by  some  person  to  whom  Delprat 
sold  it.  It  is  true  that  he  further  states  that,  after  the  bill  was  so  returned,  he 
sent  it  to  the  defendants ;  but  this  was  no  doubt  done  for  the  purpose  of  having 
it  indorsed  by  the  defendants,  in  order  to  give  it  credit.  Neither  does  it  ap- 
pear, from  the  evidence  in  the  cause,  that  Krafft  accompanied  the  shipments  on 
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account  of  which  this  bill  was  drawn,  by  any  letter  of  advice,  or  otherwise 
directing  the  proceeds  thereof  to  be  applied  to  the  discharge  of  this  bill;  but, 
on  the  contrary,  the  letter  of  advice  addressed  to  the  plaintiflfs  by  Del  prat 
directed  the  bill  to  be  charged  to  the  account  of  Kraflft  generally.  Under  these 
circumstances,  taken  in  connection  with  the  additional  one  that  Delprat  was 
concerned,  generally,  with  KrafFt,  in  the  shipments  made  to  the  plaintiffs,  the 
court  is  of  opinion  that  there  is  no  material  difference  between  this  bill  and 
those  drawn  on  account  of  shipments  made  by  and  in  the  name  of  Delprat, 
which  are  now  to  be  considered. 

It  has  already  been  stated  that  Mr.  Delprat  was  a  merchant,  trading  on  his 
own  account,  at  the  same  time  that  he  was  the  ag^nt  of  ]^.  and  J.  and  K.  Tan 
Staphorst.  His  transactions,  in  his  two  characters,  were  as  distinct  from  each 
other  as  if  they  had  been  the  transactions  of  distinct  persons.  As  an  agent, 
he  was  bound  to  act  "  in  conformity  to  the  authority  and  instructions  "  of  his 
principals.  As  a  merchant,  he  was  himself  the  principal,  and  acted  in  con- 
formity with  his  own  judgment.  It  would  seem,  then,  that  the  contract  must 
contain  some  very  peculiar  and  unusual  provisions  to  place  Mr.  Delprat  under 
the  authority  of  the  house  in  Amsterdam,  whilst  carrying  on  trade  in  the 
United  States  on  his  own  account.  Upon  reference  to  the  contract,  we  find  a 
stipulation  between  the  parties  in  the  following  words:  "The  second  under- 
signed (Delprat)  binds  himself  to  procure  to  no  person  or  persons  in  this  king- 
dom any  consignments  or  commissions,  from  himself  or  any  other,  except  to  the 
first  undersigned;  but,  on  the  contrary,  to  use  his  utmost  exertions  toward  the 
benefit  of  the  mercantile  house  of  the  first  undersigned*;  they  being  willing,  on 
their  side,  to  facilitate  all  such  commercial  operations  as  might  benefit  the 
second  undersigned,  without  their  prejudice." 

This  article  contains  the  only  limitation  on  the  entire  independence  of  Mr. 
Delprat  as  a  merchant.  It  is,  perhaps,  a  necessary  limitation,  which  was,  in 
part,  the  price  of  his  agency,  and  for  which  he  finds  a  compensation  in  the 
profits  of  the  business  confided  to  him.  This  restriction  does  not  change  the 
character  of  his  transactions  as  a  merchant.  His  waiving  the  right  to  consign 
to  any  other  house  does  not  impress  on  his  consignments  to  the  Van 
Staphorsts,  or  on  his  bills  drawn  on  those  consignments,  a  character  different 
from  that  which  would  have  belonged  to  them  had  his  shipments  been  made 
from  choice.  He  does  not  bind  himself  to  make  consignments  to  them;  but 
not  to  make  consignments  to  any  other  house  in  the  Netherlands.  If  any  doubt 
could  arise  from  this  article,  it  would  be  produced  by  the  peculiar  manner  in 
which  it  is  expressed.  Mr.  Delprat  binds  himself  to  procure  to  no  person  in 
the  kingdom  of  the  Netherlands  any  consignments  or  commissions,  from  him- 
self or  any  other,  except  to  the  Yan  Staphorsts.  The  singular  application  of 
the  word  "procure,"  to  consignments  made  by  Mr.  Delprat  himself,  may  be 
connected  with  the  succeeding  article,  which  authorizes  him  to  draw  bills,  and 
may  have  some  influence  on  its  construction.  In  that  article  the  Van  Stap- 
horsts allow  Mr.  Delprat  "the  faculty  to  value  on  them  direct  or  payable  in 
London,"  for  such  moneys  as  he  sliall  employ  to  make  advances  on  the  whole 
or  part  of  cargoes  of  current  articles  consigned  to  them  to  the  amount  of  two- 
thirds  of  the  invoice  price. 

It  may  be  said  that,  as  in  the  preceding  article,  consignments  made  by  Del- 
prat on  his  own  account  were  considered  as  procured  by  him  and  were  placed 
on  the  same  footing  with  consignments  made  by  others ;  so  in  this  the  express 
authority  to  draw  bills  might  embrace  transactions  of  both  descriptions.     But 
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'we  do  not  think  that  the  inaccurate  use  of  words  in  one  article  will  justify  a 
departure  from  the  correct  construction  of  a  succeeding  article,  unless  the  same 
words  are  used,  or  the  bearing  of  the  one  on  the  other  is  such  as  to  require  that 
departure.  The  same  motives  existed  for  restraining  the  agent  from  making  as 
from  procuring  consignments  to  any  other  house  in  the  Netherlands.  His 
utmost  exertions  were  required  for  the  benefit  of  his  principals.  The  restric- 
tion, therefore,  might  be  expressed  in  the  same  sentence,  and  a  slight  inaccuracy 
of  language  was  the  less  to  be  regarded,  because  it  could  produce  no  possible 
misunderstanding  with  respect  to  the  extent  of  the  prohibition.  The  third 
article  might  not  be  intended  to  prescribe  the  same  rules  for  the  conduct  of 
Mr.  Delprat  as  a  merchant  and  as  the  agent  of  the  Van  Staphorsts.  As  a 
merchant,  he  had  a  right  to  drawon  effects  placed  in  their  hands  independent 
of  contract.  The  usage  of  trade  allows  such  drafts  to  be  made  on  a  shipment, 
and  the  consignee  must  pay  the  bills  if  the  shipment  places  funds  in  his  hands 
to  pay  them.  But  as  agent,  his  line  of  conduct  was  to  be  prescribed  by  con- 
tract. We  must,  therefore,  consult  the  language  of  the  agreement  in  order  to 
determine  whether  it  provides  for  the  future  connection  between  the  parties 
further  than  as  regards  their  characters  as  principal  and  agent. 

The  faculty  given  to  Mr.  Delprat  by  the  third  article,  to  value  on  the  Van 
Staphorsts,  is  ^^  for  such  moneys  as  he  should  employ  to  make  advances  "  on 
articles  consigned  to  them.  Money  laid  out  in  the  purchase  of  articles  on  his 
own  account  cannot,  with  any  propriety  of  language,  be  denominated  money 
employed  in  making  advances  on  articles  consigned  to  him.  The  distinction 
between  money  advanced  on  articles  consigned  and  money  employed  in  pur- 
chases, although  the  articles  may  be  purchased  for  the  purpose  of  being  con- 
signed, is  obvious.  Money  advanced  is  always  to  another,  never  to  the 
individual  making  the  advance.  This  language  shows,  we  think,  incontestably, 
that  the  article  was  drawn  with  a  sole  view  to  bills  drawn  by  Mr.  Delprat  as 
agent,  not  on  his  own  account  as  a  merchant.  A  subsequent  part  of  the  arti- 
cle gives  additional  support  to  this  construction.  Mr.  Delprat  is  to  draw  for 
two-thirds  of  the  invoice  price  of  the  article,  and  is  himself  the  judge  of  the 
price  which  may  be  inserted  in  the  invoice.  This  power  might  be  safely  con- 
fided to  him  in  making  advances  to  others,  but  might  not  be  trusted  to  him  in 
his  own  case.  The  case  shows  the  Van  Staphorsts  to  have  been  men  of  ex- 
treme caution.  Their  letter  to  Le  Koy,  Bayard  &  Co.,  inclosing  their  contract 
with  Delprat,  shows  an  unwillingness  to  commit  themselves  to  him  further 
than  was  necessary.  It  is  not  probable  that  they  would  have  given  him  an  ex- 
press authority  to  draw  on  his  own  account  on  invoices  to  be  priced  by  himself. 
But  the  language  of  the  article  applies,  we  think,  entirely  to  his  bills  drawn  as 
agent;  not  to  those  drawn  as  a  merchant  transacting  business  for  himself. 

When  examined  as  a  witness,  Mr.  Delprat  says  that  during  the  whole  period 
of  his  agency  he  was  in  the  habit  of  making  shipments  on  his  own  account  to 
the  said  house  in  Amsterdam,  and  of  drawing  for  advances  on  account  of  the 
said  shipments  so  made  precisely  in  the  same  manner  as  when  the  shipments 
were  made  by  others ;  and  this  was  done  with  the  full  knowledge  of  N.  and  J. 
and  R.  Van  Staphorst,  who  never  found  fault  with  him  for  doing  so;  but  in 
order  to  encourage  him  to  make  such  shipments,  gave  him  credit  for  one-half 
the  commission  upon  the  sales  of  the  shipments  so  made  on  his  own  account. 
The  Van  Staphorsts  were  commission  merchants  desirous  of  extending  their 
business.  No  doubt  can  be  entertained  of  their  willingness  to  receive  consign- 
ments from  Mr.  Delprat  as  well  as  from  others.    But  this  does  not  prove  that 
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the  power  given  him  as  their  agent  to  make  advances  to  others  was  intended 
to  regulate  the  intercourse  between  them  as  merchants.  That  intercourse  was 
regulated  by  the  general  principles  of  mercantile  law,  and  the  contract  between 
the  parties  does  not  show  that  either  was  dissatisfied  with  those  principles  or 
wished  to  varj''  them.  This  question  refers,  we  presume,  to  the  authority  given 
by  the  contract  of  the  11th  of  January,  1818.  The  first  article  describes  the 
objects  which  were  committed  to  Mr.  Delprat  by  the  Van  Staphorsts.  These 
were:  the  management  "  of  their  mercantile  interest  in  the  United  States,  con- 
sisting chiefly  in  the  forming  new  solid  connections  and  procuring  of  consign- 
ments." 

The  second  article  restrains  the  right  Mr.  Delprat  might  otherwise  have  ex- 
ercised of  consigning  to  other  houses  in  the  Netherlands.  The  third  authorizes 
him  to  draw  bills  on  his  principals,  for  the  purposes  of  his  agency,  under  such 
limitations  as  they  deemed  it  prudent  to  prescribe.  This  contract,  we  think, 
does  not  contemplate  bills  drawn  by  Mr.  Delprat  on  his  own  account  as  a  mer- 
chant. The  bills  mentioned  in  the  declaration,  which  were  drawn  in  favor  of 
the  defendants,  and  indorsed  by  them,  do  not  come  within  the  authority  given 
by  the  contract.  No  instructions  from  the  plaintiffs  extending  this  authority 
appear  in  the  record. 

The  third  question  comprehends  the  whole  matter  in  controversy,  and  has 
been  partly  answered  in  answering  the  preceding  questions.  It  asks  whether 
the  plaintiffs  were  bound  to  accept  and  pay  the  bills  in  question;  and  whether 
the  same  having  been  paid  by  the  plaintiffs,  supra  protest,  for  the  honor  of  the 
defendants,  the  plaintiffs  are  entitled  to  recover  the  amount  of  the  defend- 
ants? The  opinion  has  been  already  expressed  that  the  bill,  drawn  on  the  23d 
of  May,  1822,  for  £500  sterling,  in  favor  of  J.  P.  Krafft,  is  not  distinguishable 
from  those  which  were  drawn  by  Mr.  Delprat  to  enable  him  to  purchase  ar- 
ticles on  his  own  account,  which  were  shipped  to  the  plaintiffs.  In  making 
these  shipments  and  in  drawing  these  bills  Mr.  Delprat  acted  for  himself  as  an 
independent  merchant.  The  relation  between  him  and  the  plaintiffs  was  that 
of  consignor  and  consignee.  The  obligation  of  the  plaintiffs  to  accept  and  pay 
his  bills  depended  essentially  on  the  state  of  their  accounts.  So  far  as  the  in- 
formation furnished  by  the  case  goes,  Delpnat  appears  to  have  been  indebted 
to  the  plaintiffs.  In  their  letters  of  19th  July  and  10th  September,  1822, 
which  were  given  in  evidence  by  the  defendants,  they  state  him  to  be  then 
their  debtor,  and  it  is  not  shown  that  this  debt  has  been  discharged.  The 
plaintiffs,  therefore,  were  not  bound  to  accept  and  pay  these  drafts,  unless  they 
have  acted  in  such  a  manner  as  to  give  the  holders  of  the  bills  a  right  to  count 
on  their  being  paid. 

§  138.  Authority  of  agent^  with  limited  powers^  to  draw  on  his  principal. 

It  is  believed  to  be  a  general  rule  that  an  agent,  with  limited  powers,  can- 
not bind  his  principal  when  he  transcends  his  power.  It  would  seem  to  follow 
that  a  person  transacting  business  with  him  on  the  credit  of  his  principal  is 
bound  to  know  the  extent  of  his  authority.  Yet,  if  the  principal  has,  by  his 
declaration  or  conduct,  authorized  the  opinion  that  he  had  given  more  extensive 
powers  to  his  agent  than  were  in  fact  given,  he  could  not  be  permitted  to  avail 
himself  of  the  imposition,  and  to  protest  bills,  the  drawing  of  which  his  con- 
duct had  sanctioned.  But  the  defendants,  in  this  cause,  cannot  allege  that  they 
have  been  deceived.  They  were  the  intimate  correspondents  of  the  plaintiffs, 
from  whom  they  received  a  copy  of  the  contract.  The  letter  which  transmitted 
it  requests  their  friendly  supervision  of  the  conduct  of  Mr.  Delprat,  and  desires 
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them  not  to  pay  the  money  for  which  the  plaintiflfs  had  given  him  a  credit  with 
them,  in  case  of  "a  moral  certainty"  that  it  would  not  be  employed  for  the 
purposes  of  his  agency.  •  In  the  course  of   the  correspondence   between  the 
plaintiffs  and  defendants,  we  find  several  letters,  written  during  the  continuance 
of  Mr.  Delprat's  credit  w^ith  the  latter,  which  shows  the  determination  of  the 
former  not  to  approve  of  advances  beyond  that  credit.     In  their  letter  of  the 
24th  of  June,  1819,  the  plaintiflfs  expressly  caution  the  defendants,  should  they 
think  proper  to  remit  in  Mr.  Delprat's  bills,  the  nature  of  which  they  are 
well  acquainted  with,  that  they  (the  defendants)  allow  him  the  same  credit  that 
they  do  other  persons  from  whom  they  take  bills  in  the  persuasion  of  their  so- 
lidity, and  of  the  reality  of  the  transaction  on  which  the  bills  are  issued.    They 
add :  "  This  is  not  the  eflfect  of  any  want  of  confidence  in  our  agent,  but  merely 
profluing  from  our  invariable  rule  to  limit  and  circumscribe  the  credits  we 
allow."     The  letters  from  the  defendants  show  a  perfect  understanding,  on  their 
part,  of  the  terms  on  which  Mr.  Delprat's  bills  were  to  be  taken.     On  the  11th 
May,  1819,  announcing  that  he  had  filled  his  credit,  they  say:  "In  addition  to 
it  he  has  expressed  an  anxiety  that  we  should  negotiate  his  drafts  on  you,  pay- 
able in  London,  for  about  £3,000  sterling,  or  that  we  should  take  his  drafts  on 
Amsterdam  for  a  similar  value.     The  personal  regard  which  we  bear  for  Mr. 
Delprat  would  have  induced  us  promptly  to  accede  to  his  request  had  not  the 
restriction  laid  upon  us  of  not  permitting  him  to  exceed,  but  for  a  few  hundred 
dollars,  the  credit  you  give  him,  and  the  total  absence  of  any  indication  from  you 
of  a  wish  for  us  to  interfere  in  his  pecuniary  arrangements,  in  any  other  than  the 
mode  marked  by  the  credit,  led  us  to  believe  that  our  negotiations  or  purchase 
of  his  drafts  was  neither  wished  nor  contemplated  Ijy  you."    And  in  their  let- 
ter of  the  7th  of  September,  1822,  inclosing  the  order  of  Mr.  Delprat  on  the 
plaintiffs  for  any  balances  belonging  to  him  in  their  hands,  so  far  from  com- 
plaining of  the  protest  of  the  bills,  they  say:  "We  can,  of  course,  only  con- 
sider this  order  as  applying  to  the  balance  that  may  possibly  accrue  to  him  upon 
the  settlement  of  your  account." 

Messrs.  Le  Roy,  Bayard  &  Co.,  then,  were  not  deceived  by  the  plaintiffs. 
TJnfortanately  for  themselves,  they  placed  too  much  confidence  in  Mr.  Delprat. 
They  took  his  bills,  as  they  were  cautioned  to  do  in  the  letter  of  the  2ith  June, 
1819,  "  in  the  persuasion  of  their  solidity,  and  of  the  reality  of  the  transaction 
on  which  they  were  issued."  If  in  this  they  were  mistaken,  the  responsibility 
and  the  loss  are  their  own.  The  fourth  and  fifth  questions  have  been  waived 
by  the  parties,  and  do  not  properly  arise  in  the  case.  They  are  on  exceptions 
taken  in  the  trial  of  the  cause,  which  could  not  be  brought  before  the  court 
after  verdict,  but  on  a  motion  for  a  new  trial,  which  was  not  made. 

The  sixth  question,  whether  a  judgment  can  be  rendered  on  the  verdict  of 
the  jury,  has  been  answered,  so  far  as  this  court  can  answer  it.  We  do  not 
understand  it  as  referring  to  the  amount  of  the  verdict,  for  on  that  the  circuit 
court  alone  can  decide.  If  it  is  intended  to  repeat,  in  another  form,  the  question 
whether  the  plaintiffs  can  maintain  their  action  as  the  holders  of  bills,  accepted 
and  paid,  supra  protest,  for  the  honor  of  the  drawers,  it  is  already  answered. 
The  decision  of  a  majority  of  this  court  on  the  points  on  which  the  judges  of 
the  circuit  court  w^ere  divided  will  be  certified  in  conformity  with  the  forego- 
ing opinion. 

This  cause  came  on  to  be  heard  on  a  certificate  of  division  of  opinion  of  the 
judges  of  the  circuit'  court  of  the  United  States  for  the  southern  district  of 
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New  York,  and  on  the  points  on  which  the  said  judges  were  divided  in  opinion, 
and  was  argued  by  counsel,  on  consideration  whereof  this  court  is  of  opinion, 
1.  That  the  authority  to  John  C.  Delprat  to  draw  on  the  plaintiffs  did  not 
amount  to  an  acceptance  of  the  bills.  2  and  3.  That  the  bills  mentioned  in  the 
declaration  were  drawn  by  the  said  Delprat,  not  under  the  authority  of  the 
plaintiffs,  but  on  his  own  account;  and  the  plaintiffs  were  not  bound  to  accept 
and  pay  them,  unless  funds  of  the  drawer  came  to  their  hands.  4  and  5.  These 
questions  are  understood  to  be  waived,  and  do  not  appear  to  arise  in  the  case. 
6.  The  sixth  question  is  decided  by  the  answer  to  the  second  and  third,  so  far 
as  respects  the  right  of  the  plaintiffs  to  maintain  their  action.  On  the  qiiantum 
of  damages,  this  court  can  give  no  opinion. 

All  which  is  ordered  to  be  certified  to  the  court  of  the  United  States  for  the 
second  circuit  and  district  of  New  York. 

COOLIDGE  V.  PAYSON. 
(2  Wheaton,  66-75.    1817.) 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  suit  was  instituted  by  Payson  &  Co.,  as  indors- 
ers  of  a  bill  of  exchange,  drawn  by  Cornthwait  &  Gary,  payable  to  the  order 
of  John  Randall,  against  Coolidge  &  Co.,  as  the  acceptors.  At  the  trial,  the 
holders  of  the  bill,  on  which  the  name  of  John  Eandall  was  indorsed,  offered, 
for  the  purpose  of  proving  the  indorsement,  an  affidavit  made  by  one  of  the 
defendants  in  the  cause,  in  order  to  obtain  a  continuance,  in  which  he  referred 
to  the  bill  in  terms  which,  they  supposed,  implied  a  knowledge  on  his  part 
that  the  plaintiffs  were  the  rightful  holders.  The  defendants  objected  to  the 
bill's  going  to  the  jury  without  further  proof  of  the  indorsement;  but  the  court 
determined  that  it  should  go  with  the  aflBdavit  to  the  jury,  who  might  be  at 
liberty  to  infer  from  thence  that  the  indorsement  was  made  by  Randall.  To 
this  opinion  the  counsel  for  the  defendants  in  the  circuit  court  excepted,  and 
this  court  is  divided  on  the  question  whether  the  exception  ought  to  be  sus- 
tained. On  the  trial  it  appeared  that  Coolidge  &  Co.  held  the  proceeds  of  part 
of  the  cargo  of  the  Hiram,  claimed  by  Cornthwait  &  Cary,  which  had  been 
captured  and  libeled  as  lawful  prize.  The  cargo  had  been  acquitted  in  the 
district  and  circuit  courts,  but  from  the  sentence  of  acquittal  the  captore  had 
appealed  to  this  court.  Pending  the  appeal,  Cornthwait  &  Co.  transmitted  to 
Coolidge  &  Co.  a  bond  of  indemnity,  executed  at  Baltimore,  with  scrolls  in 
the  place  of  seals,  and  drew  on  them  for  $2,700.  This  bill  was  also  payable  to 
the  order  of  Randall,  and  indorsed  by  him  to  Payson  &  Co.  It  was  presented 
to  Coolidge  &  Co.,  and  protested  for  non-acceptance.  After  its  protest,  Cool- 
idge &  Co.  wrote  to  Cornthwait  &  Cary  a  letter,  in  which,  after  acknowledg- 
ing the  receipt  of  a  letter  from  them,  with  the  bond  of  indemnity,  they  say: 
"  This  bond,  conformably  to  our  laws,  is  not  executed  as  it  ought  to  be ;  but  it 
may  be  otherwise  in  your  state.  It  will,  therefore,  be  necessary  to  satisfy  us 
that  the  scroll  is  usual  and  legal  with  you  instead  of  a  seal.  We  notice  no 
seal  to  any  of  the  signatures."  "  We  shall  write  our  friend  Williams  by  this 
mail,  and  will  state  to  him  our  ideas  respecting  the  bond,  which  he  will  prob- 
ably determine.  If  Mr.  W.  feels  satisfied  on  this  point,  he  will  inform  you, 
and  in  that  case  your  draft  for  $2,000  will  ba  honored." 

On  the  same  day,  Coolidge  &  Co.  addressed  a  letter  to  Mr.  Williams,  ia 
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which,  after  referring  to  him  the  question  respecting  the  legal  obligation  of  the 
scroll,  they  say:  "You  know  the  object  of  the  bond,  and,  of  course,  see  the 
propriety  of  our  having  one  not  only  legal,  but  signed  by  sureties  of  unques*- 
tionable  responsibility,  respecting  which  we  shall  wholly  rely  on  your  judg- 
ment. You  mention  the  last  surety  as  being  responsible ;  what  think  you  of 
the  others?"  In  his  answer  to  this  letter,  Williams  says:  " I  am  assured  that 
the  bond  transmitted  in  my  last  is  sufficient  for  the  purpose  for  which  it  was 
given,  provided  the  parties  possess  the  means ;  and  of  the  last  signer  I  have  no 
hesitation  in  expressing  my  firm  belief  of  his  being  able  to  meet  the  whole 
amount  himself.  Of  the  principals  I  cannot  speak  with  so  much  confidence, 
not  being  well  acquainted  with  their  resources.  Under  all  circumstances,  I 
should  liot  feel  inclined  to  withhold  from  them  any  portion  of  the  funds  for 
which  the  bond  was  given."  On  the  day  on  which  this  letter  was  written, 
Cornthwait  &  Gary  called  on  Williams,  to  inquire  whether  he  had  satisfied 
Coolidge  &  Co.  respecting  the  bond.  Williams  stated  the  substance  of  the 
letter  he  had  written,  and  read  to  him  a  part  of  it.  One  of  the  firm  of  Pay- 
son  &  Co.  also  called  on  him  to  make  the  same  inquiry,  to  whom  he  gave  the 
same  information,  and  also  read  from  his  letter-book  the  letter  he  had  writ- 
ten. Two  days  after  this,  the  bill  in  the  declaration  mentioned  was  drawn  by 
Cornthwait  &  Cary,  and  paid  to  Pay  son  &  Co.,  in  part  of  the  protested  bill 
of  $2,700,  by  whom  it  was  presented  to  Coolidge  &  Co.,  who  refused  to  ac- 
cept it,  on  which  it  was  protested,  and  this  action  brought  by  the  holders. 
On  this  testimony,  the  counsel  for  the  defendants  insisted  that  the  plaintiffs 
were  not  entitled  to  a  verdict;  but  the  court  instructed  the  jury  that  if  they 
were  satisfied  that  Williams,  on  the  application  of  the  plaintiffs,  made  after 
seeing  the  letter  from  Coolidge  &  Co.  to  Cornthwait  &  Cary,  did  declare  that 
he  was  satisfied  with  the  bond  referred  to  in  that  letter,  as  well  with  respect  to 
its  execution  as  to  the  sufficiency  of  the  obligors  to  pay  the  same;  and  that 
the  plaintiffs,  upon  the  faith  and  credit  of  the  said  declaration,  and  also  of  the 
letter  to  Cornthwait  &  Cary,  and  without  having  seen  or  known  the  contents 
of  the  letter  from  Coolidge  &  Co.  to  Williams,  did  receive  and  take  the  bill 
in  the  declaration  mentioned,  they  were  entitled  to  recover  in  the  present 
action ;  and  that  it  was  no  legal  objection  to  such  recovery  that  the  promise  to 
accept  the  present  bill  was  made  to  the  drawers  thereof  previous  to  the  exist- 
ence of  such  bill,  or  that  the  bill  had  been  taken  in  part  payment  of  a  pre- 
existing debt,  or  that  the  said  Williams,  in  making  the  declarations  aforesaid,  did 
exceed  the  private  instructions  given  to  him  by  Coolidge  &  Co.  in  their  letter 
to  him.  To  this  charge  the  defendants  excepted ;  a  verdict  was  given  for  the 
plaintiffs,  and  judgment  rendered  thereon,  which  judgment  is  now  before  this 
court  on  a  writ  of  error. 

The  letter  from  Coolidge  &  Co.  to  Cornthwait  &  Cary  contains  no  reference 
to  their  letter  to  Williams,  which  might  suggest  the  necessity  of  seeing  that 
letter,  or  of  obtaining  information  respecting  its  contents.  They  refer  Corn- 
thwait &  Cary  to  Williams,  not  for  the  instructions  they  had  given  him,  but 
for  his  judgment  and  decision  on  the  bond  of  indemnity.  Under  such  circum- 
stances, neither  the  drawers  nor  the  holders  of  the  bill  could  be  required  to 
know,  or  could  be  affected  by,  the  private  instructions  given  to  Williams.  It 
was  enough  for  them,  after  seeing  the  letter  from  Coolidge  &  Co.  to  Corn- 
thwait &  Cary,  to  know  that  Williams  was  satisfied  with  the  execution  of  the 
bond  and  the  sufficiency  of  the  obligors,  and  had  informed  Coolidge  &  Co.  that 
he  was  so  satisfied. 
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§  139.  Written  promise  to  accept  is  hinding. 

This  difBculty  being  removed,  the  question  of  law  which  arises  from  the 
charge  given  by  the  court  to  the  jury  is  this:  Does  a  promise  to  accept  a  bill 
amount  to  an  acceptance  to  a  person  who  has  taken  it  on  the  credit  of  that 
promise,  although  the  promise  was  made  before  the  existence  of  the  bill,  and 
although  it  is  drawn  in  favor  of  a  person  who  takes  it  for  a  pre-existing  debt? 
In  the  case  of  Pillans  v.  Van  Mierop,  3  Burr.,  1663,  the  credit  on  which  the  bill 
was  drawn  was  given  before  the  promise  to  accept  was  made,  and  the  promise 
A'as  made  previous  to  the  existence  of  the  bill.  Yet,  in  that  case,  after  two 
arguments,  and  much  consideration,  the  court  of  king's  bench  (all  the  judges 
being  present  and  concurring  in  opinion)  considered  the  promise  to  accept  as  an 
acceptance.  Between  this  case  and  that  under  the  consideration  of  the  court, 
no  essential  distinction  is  perceived.  But  it  is  contended  that  the  authority  of 
the  case  of  Pillans  v.  Van  Mierop  is  impaired  by  subsequent  decisions.  In  the 
case  of  Pierson  V.  Dunlop,  Cowp.,  571,  the  bill  was  drawn  and  presented  before 
the  conditional  promise  was  made  on  which  the  suit  was  instituted.  Although, 
in  that  case,  the  holder  of  the  bill  recovered  as  on  an  acceptance,  it  is  supposed 
that  the  principles  laid  down  by  Lord  Mansfield,  in  delivering  his  opinion,  con- 
tradict those  laid  down  in  Pillans  v.  Van  Mierop.  His  lordship  observes :  "  It 
has  been  truly  said,  as  a  general  rule,  that  the  mere  answer  of  a  merchant  to 
the  drawer  of  a  bill,  saying,  *he  will  duly  honor  it,'  is  no  acceptance,  unless 
accompanied  with  circumstances  which  may  induce  a  third  person  to  take  the 
bill  by  indorsement;  but  if  there  are  any  such  circumstances,  it  may  amount  to 
an  acceptance,  though  the  answer  be  contained  in  a  letter  to  the  drawer."  If 
the  case  of  Pillans  v.  Van  Mierop  had  been  understood  to  lay  down  the  broad 
principle  that  a  naked  promise  to  accept  amounts  to  an  acceptance,  the  case  of 
Pierson  v.  Dunlop  certainly  narrows  that  principle  so  far  as  to  require  additional 
circumstances  proving  that  the  person  on  whom  the  bill  was  drawn  was  bound 
by  his  promise,  either  because  he  had  funds  of  the  drawer  in  his  hands,  or 
because  his  letter  had  given  credit  to  the  bill,  and  induced  a  third  person  to 
take  it. 

§  1 40.  Sufficiency  of  letter  containing  promise  to  accept. 

It  has  been  argued  that  those  circumstances  to  which  Lord  Mansfield  alludes 
must  be  apparent  on  the  face  of  the  letter.  But  the  court  can  perceive  no  rea- 
son for  this  opinion.  It  is  neither  warranted  by  the  words  of  Lord  Mansfield, 
nor  by  the  circumstances  of  the  case  in  which  he  used  them.  "  The  mere 
answer  of  a  merchant  to  the  drawer  of  a  bill,  saying  he  will  duly  honor  it,  is  no 
acceptance  unless  accompanied  with  circumstances,"  etc.  The  answer  must  be 
" accompanied  with  circumstances;"  but  it  is  not  said  that  the  answer  must 
contain  those  circumstances.  In  the  case  of  Pierson  v.  Dunlop  the  answer  did 
not  contain  those  circumstances.  They  were  not  found  in  tha  letter,  but  were 
entirely  extrinsic.  Nor  can  the  court  perceive  any  reason  for  distinguishing 
between  circumstances  which  appear  in  the  letter  containing  the  promise,  and 
those  which  are  derived  from  other  sources.  The  great  motive  for  construing 
a  promise  to  accept,  as  an  acceptance,  is,  that  it  gives  credit  to  the  bill,  and 
may  induce  a  third  person  to  take  it.  If  the  letter  be  not  shown,  its  contents, 
whatever  they  may  be,  can  give  no  credit  to  the  bill ;  and  if  it  be  shown,  an 
absolute  promise  to  accept  will  give  all  the  credit  to  the  bill  which  a  full  confi- 
dence that  it  will  be  accepted  can  give  it.  A  conditional  promise  becomes  ab- 
solute when  the  condition  is  performed.  In  the  case  of  Mason  v.  Hunt,  Doug., 
296,  Lord  Mansfield  said,  "there  is  no  doubt  but  an  agreement  to  accept 
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may  amount  to  an  acceptance;  and  it  may  be  couched  in  such  words  as  to  put 
a  third  person  in  a  better  condition  than  the  drawee.  If  one  man,  to  give  credit 
to  another,  makes  an  absolute  promise  to  accept  his  bill,  the  drawee  or  any 
other  person  may  show  such  promise  upon  the  exchange,  to  get  credit,  and  a 
third  person  who  should  advance  his  money  upon  it  would  have  nothing  to  do 
with  the  equitable  circumstances  which  might  subsist  between  the  drawer  and 
acceptor."  What  is  it  that  "  the  drawer  or  any  other  person  may  show  upon 
the  exchange  ? "  It  is  the  promise  to  accept  —  the  naked  promise.  The  motive 
to  this  promise  need  not,  and  cannot,  be  examined.  The  promise  itself,  when 
shown,  gives  the  credit;  and  the  merchant  who  makes  it  is  bound  by  it. 

The  cases  cited  from  Cowper  and  Douglass  are,  it  is  admitted,  cases  in  which 
the  bill  is  not  taken  for  a  pre-existing  debt,  but  is  purchased  on  the  credit  of 
the  promise  to  accept  But  in  the  case  of  Pillans  v.  Van  Mierop,  the  credit  was 
given  before  the  promise  was  received  or  the  bill  drawn ;  and  in  all  cases  the 
person  who  receives  such  a  bill  in  payment  of  a  debt  will  be  prevented  thereby 
from  taking  other  means  to  obtain  the  money  due  to  him.  Any  ingredient  of 
fraud  would,  unquestionably,  aflfect  the  whole  transaction;  but  the  mere  cir- 
cumstance that  the  bill  was  taken  for  a  pre-existing  debt  has  not  been  thought 
sufficient  to  do  away  the  eifect  of  a  promise  to  accept.  In  the  case  of  Johnson 
V.  Collings,  1  East,  98,  Lord  Kenyon  shows  much  dissatisfaction  with  the  pre- 
vious decisions  on  this  subject;  but  it  is  not  believed  that  the  judgment  given  in 
that  case  would,  even  in  England,  change  the  law  as  previously  established.  In 
the  case  of  Johnson  v.  Collings,  the  promise  to  accept  was  in  a  letter  to  the 
drawer,  and  is  not  stated  to  have  been  shown  to  the  indorser.  Consequently 
the  bill  does  not  appear  to  have  been  taken  on  the  credit  of  that  promise.  It 
was  a  mere  naked  promise,  unaccompanied  with  circumstatices  which  might 
give  credit  to  the  bill.  The  counsel  contended  that  this  naked  promise  amounted 
to  an  acceptance ;  but  the  court  determined  otherwise.  In  giving  his  opinion 
Le  Blanc,  J.,  lays  down  the  rule  in  the  words  used  by  Lord  Mansfield  in  the 
case  of  Pierson  v.  Dunlop;  and  Lord  Kenyon  said  that  "this  was  carrying  the 
doctrine  of  implied  acceptances  to  the  utmost  verge  of  the  law;  and  he  doubted 
whether  it  did  not  even  go  beyond  it."  In  Clarke  v.  Cock,  4  East,  57,  the 
judges  again  express  their  dissatisfaction  with  the  law  as  established,  and  their 
regret  that  any  other  act  than  a  written  acceptance  on  the  bill  had  ever  been 
deemed  an  acceptance.  Yet  they  do  not  undertake  to  overrule  the  decisions 
which  they  disapprove.  On  the  contrary,  in  that  case,  they  unanimously  de- 
clared a  letter  to  the  drawer  promising  to  accept  the  bill,  which  was  shown  to  the 
person  who  held  it,  and  took  it  on  the  credit  of  that  letter,  to  be  a  virtual  ac- 
ceptance. It  is  true  in  the  case  of  Clarke  v.  Cock  the  bill  was  made  before 
the  promise  was  given,  and  the  judges  in  their  opinions  use  some  expressions 
which  indicate  a  distinction  between  bills  drawn  before  and  after  the  date  of 
the  promise;  but  no  case  has  been  decided  on  this  distinction ;  and  in  Pillans 
V.  Van  Mierop  the  letter  was  written  before  the  bill  was  drawn. 

The  court  can  perceive  no  substantial  reason  for  this  distinction.  The  prevail- 
ing inducement  for  considering  a  promise  to  accept  as  an  acceptance  is,  that 
credit  is  thereby  given  to  the  bill.  Now,  this  credit  is  given  as  entirely  by  a  let- 
ter written  before  the  date  of  the  bill  as  by  one  written  afterwards. 

§  1 41.  Ii^J^  08  to  agreements  to  accept 

It  is  of  much  importance  to  merchants  that  this  question  should  be  at  rest. 
Upon  a  review  of  the  cases  which  are  reported,  this  court  is  of  opinion  that  a 
letter  written  within  a  reasonable  time  before  or  after  the  date  of  a  bill  of  ex- 
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change,  describing  it  in  terms  not  to  be  mistaken,  and  promising  to  accept  it, 
is,  if  shown  to  the  person  who  afterwards  takes  the  bill  on  the  credit  of  the  let- 
ter, a  virtual  acceptance  binding  the  person  who  makes  the  promise.  This  is 
such  a  case.  There  is,  therefore,  no  error  in  the  judgment  of  the  circuit  court, 
and  it  is  affirmed  with  costs. 

Judgment  affirmed, 
TOWNSLEY  r.  STJMRALL. 

(3  Peters,  170-185.    1829.) 

Opinion  by  Mr.  Justice  Story. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  circuit  court  of  the  dis- 
trict of  Kentucky.  The  original  action  was  brought  by  the  defendant  in  error 
against  the  plaintiflf  in  error,  as  one  of  the  firm  of  Thomas  F.  Townsley  &  Co., 
to  recover  the  amount  of  a  bill  of  exchange,  drawn  at  Maysville  in  Kentucky, 
on  the  27th  of  November,  1827,  by  one  Richard  S.  Waters,  on  Messrs.  Towns- 
ley  &  Co^  at  New  Orleans,  at  one  hundred  and  twenty  days  after  date,  for 
$2,000,  payable  to  Sumrall  or  order,  which  had  been  dishonored  by  the 
drawees. 

The  declaration  contained  various  counts,  some  of  which  alleged  an  actual 
acceptance  of  the  bill  and  non-payment  thereof  at  maturity,  others  a  promise 
by  the  drawees  to  accept  and  pay  the  bill  when  drawn,  if  the  original  plaintiflf 
would  purchase  the  same  from  the  drawer.  The  cause  was  tried  upon  the  gen- 
eral issue,  and  a  verdict  was  found  for  the  original  plaintiflf  for  $2,860,  upon 
which  he  obtained  judgment.  A  bill  of  exceptions  was  taken  at  the  trial, 
upon  which  the  questions  are  presented  which  have  been  argued  at  the  bar. 
The  bill  of  exceptions  stated  that  the  plaintiflf  oflfered  in  evidence  the  bill  of 
exchange  and  the  protest  of  the  notary  public  at  New  Orleans,  to  which  evi- 
dence the  defendant  objected,  but  the  court  admitted  the  testimony.  Evidence 
was  then  given  by  the  testimony  of  John  Sumrall,  the  plaintiflTs  brother,  to 
show  that  in  a  conversation  between  the  plaintiflf  and  the  defendant,  relative 
to  some  shipments  which  Richard  S.  Waters  proposed  to  make  to  the  firm  of 
Thomas  F.  Townsley  &  Co.,  and  bills  to  be  drawn  against  them,  when  the 
plaintiflf  said  he  feared  the  bills  would  not  be  honored  and  paid,  Thomas  F. 
Townsley  told  the  plaintiflf  that  the  firm  would  accept  the  bills  of  Waters  for 
$4,000,  and  pay  them  at  maturity.  The  plaintiflf  stated  he  wished  to  pay  a 
debt  in  Philadelphia  with  the  bills,  and  the  produce  to  be  shipped  by  Waters 
might  not  arrive  in  time  to  provide  for  them ;  to  which  Townsley  replied,  that 
if  Waters  would  draw  a  bill  or  bills  to  the  amount  not  exceeding  $4,000,  such 
bill  or  bills  should  be  accepted  and  paid,  whether  the  produce  arrived  or  not. 
Waters  and  the  plaintiflf  had  been  in  partnership  before  the  conversation,  but 
the  partnership  at  the  time  it  took  place  had  been  dissolved.  Richard  S.  Wa- 
ters testified  that  he  had  drawn  the  bill  for  $2,000  upon  which  the  suit  was 
brought,  and  another  for  the  same  amount.  That  in  a  conversation  with  the 
plaintiflf  before  the  bills  were  drawn,  the  plaintiflf  wished  him  to  draw  for 
$4,000;  he  said  he  was  afraid  to  draw  for  $4,000,  and  the  plaintiflf  told  him 
Townsley  had  said  he  would  pay  one  draft  for  $2,000  whether  the  produce  to 
be  shipped  arrived  in  time  or  not;  and  he  agreed  to  draw  for  $2,000,  and, 
after  some  hesitation,  he  drew  the  other  bill  for  $2,000;  both  bills  being 
drawn  in  favor  of  Sumrall;  and  it  was  perfectly  understood  between  them 
that  he  had  no  funds  in  the  hands  of  the  drawees,  and  that  the  bills  were 
to  be  sent  to  Philadelphia  to  discharge  debts  due  by  the  plaintiflf  a;nd  himself 
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as  partners,  to  Toland  and  Rockhill  and  to  others;  and  the  plaintiff  agreed  to 
help  him  to  meet  one  of  the  bills,  if  he  should  be  unable  to  pay  both.  He 
g^ave  the  plaintiff  the  bills  for  $4,000  of  partnership  goods  taken  by  him  at 
the  dissolution  of  the  partnership.  That  the  partnership  accounts  were  not 
S3ttled;  and  he  received  no  other  consideration  for  the  bills  than  the  reoaipt  of 
th3  $4,000  of  partnership  goods.  He  furnished  Thomas  F.  Townsley  &  Co. 
with  produce  enough  to  pay  one  of  the  drafts,  and  they  paid  one  of  them. 
Townsley  &  Co.  had  no  funds  or  effects  in  their  hands  belonging  to  him.  On 
the  dissolution  of  the  partnership  he  understood  the  plaintiff  was  to  wind  up 
the  concern  and  pay  the  debts. 

The  defendant  then  offered  in  evidence  the  record  of  a  suit  of  Toland  and 
Rockhill  against  Sumrall  and  Waters,  which  was  objected  to,  and  the  objection 
sustained  by  the  court.  The  deposition  of  Langhorno  was  then  read,  stating 
that  in  1819  he  heard  Waters  say  his  credit  was  better  abroad  than  at  home, 
for  Townsley  had  promised  to  accept  for  him  for  $4,000  for  Sumrall,  whether 
his  produce  got  down  in  time  or  not.  Evidence  was  also  given  to  show  that, 
shortly  after  the  bills  of  exchange  were  drawn.  Waters  became  totally  insolv- 
ent. The  deposition  of  Samuel  D.  Lucas  was  read  on  the  part  of  the  plaintiff. 
He  stated  that  he  heard  Townsley  assure  the  plaintiff  that  the  drafts  of  Waters 
to  the  amount  of  $4,000,  which  Waters  proposed  to  let  the  plaintiff  have  to  be 
drawn  by  Waters  on  the  house  of  Thomas  F.  Townsley  &  Co.,  of  New  Orleans, 
at  one  hundred  and  twenty  days  after  date,  should  be  paid.  The  plaintiff  con- 
sented to  take  the  drafts,  with  considerable  reluctance,  for  fear  of  accident; 
upon  which  Townsley  assured  him  the  drafts  should  be  honored,  whether  the 
produce  to  be  shipped  by  Waters  arrived  or  not.  Upon  the  faith  of  Townsley's 
accepting  for  Waters,  the  bills  were  received,  and  the  plaintiff  advanced  large 
quantities  of  merchandise  and  other  articles. 

The  plaintiff  prayed  the  following  instruction  to  the  jury,  which  was  given, 
and  to  which  the  defendant  excepted:  That  if  they  shall  believe,  from  the  evi- 
dence in  this  case,  that  the  defendant  Townsley  promised  for  himself  and 
company,  to  Sumrall,  that  they  would  honor,  accept  or  pay  bills  drawn  on 
them  by  Waters  to  the  amount  of  $4,000,  and  that  Sumrall  did  immediately 
thereafter,  or  within  a  reasonable  time,  upon  the  credit  of  said  promise,  pur- 
chase bills  drawn  by  Waters  accordingly,  to  the  amount  of  $4,000,  and  that 
the  bill  in  the  declaration  mentioned  is  one  of  the  bills  so  purchased,  then  that 
the  plaintiff  upon  the  evidence  is  entitled  to  recover,  whether  the  purchase 
was  made  before  or  after  the  drawing  of  said  bills,  or  whether  they  were  drawn 
for  a  pre-existing  debt,  or  drawn  and  sold  for  any  other  good  and  valuable  con- 
sideration. 

The  defendant  then  asked  the  court  to  instruct  the  jury:  1.  That  if  they 
believe  from  the  evidence  that  the  defendant,  by  parol,  stated  that  he  would 
accept  a  bill  or  bills  to  the  amount  of  $4,000,  before  the  bills  were  drawn,  and 
bsfore  the  defendant  had  received  the  amount  or  any  part  of  it,  under  the  ex- 
pectation and  belief  that  the  drawer,  Richard  S.  Waters,  would  put  funds  into 
his  hands  to  take  up  the  bills  at  maturity,  and  that  the  plaintiff  knew  that  the 
said  Richard  had  no  funds,  but  made  the  promise  in  anticipation  of  such  funds, 
and  that  no  funds  to  take  up  the  bill  were  placed  in  the  bands  of  the  defend- 
ants, or  either  of  them,  to  take  up  the  bill,  nor  had  the  drawer  any  funds  in 
the  hands  of  the  drawee  to  draw  upon,  that  they  should  find  for  the  defend- 
ant, provided  the  jury  further  find  that  the  plaintiff  and  R.  S.  Waters,  the 
drawer,  were  partners  in  trade,  and  as  such  were  indebted  on  their  partnership 
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account  to  Toland  and  Eockhill,  and  that  the  bill  was  drawn  by  the  said 
Waters  in  favor  of  the  plaintiff  with  a  view  to  raise  funds  or  to  be  passed  in 
direct  payment  of  a  joint  debt  due  as  aforesaid,  and  that  the  said  bill,  with 
this  object  and  view,  and  in  pursuance  of  an  agreement  between  drawer  and 
plaintiff,  was  passed  to  the  credit  of  the  drawer  and  plaintiff  to  Toland  and 
Rockhill. 

2.  That  if  they  believe  the  said  bill  was  drawn  to  pay  a  partnership  debt,  as 
stated  by  R.  S.  Waters,  they  ought  to  find  for  the  defendants. 

3.  That  if  they  believe  the  bill  was  drawn  by  Waters  in  favor  of  SumralL 
to  be  assigned  to  Toland  and  Rockhill  in  pa^Mnont  of  a  partnership  debt  due 
by  Watere  and  Sumrall  to  Toland  and  Rockhill,  and  that  said  bill  was  thus  as- 
signed to  Toland  and  Rockhill;  and  if  they  also  believe  that  said  Waters  and 
Sumrall  have  not  settled  their  partnership,  that  then  they  should  find  for  the 
defendant. 

4.  That  if  they  believe  from  the  evidence  that  the  drawer,  Richard  S. 
Waters,  was  informed  by  Townsley  before  he  drew  the' bills  offered  in  evidence 
that  he  might  draw  for  $4,000,  and  that  he  would  accept  and  take  up  §2,000 
whether  he,  the  said  Waters,  got  on  in  time  to  tak«  it  up  or  not,  and  that  he 
would  accept  and  take  up  the  other  bill  if  funds  were  placed  or  forwarded  to 
the  house  in  New  Orleans  to  take  it  up  with,  and  that  when  the  said  Richard 
S.  Waters  drew  the  bills  that  he  hesitated  for  fear  he  could  not  get  to  New 
Orleans  in  time  with  the  means  to  take  up  both  bills,  until  it  was  agreed  be- 
tween Sumrall  and  him  that  they  would  risk  both  bills,  and  if  Waters  was  not 
able  to  take  up  both  at  maturity,  that,  as  to  the  one  Townsley  would  not  ac- 
cept, he,  Sumrall,  would  assist  the  said  Waters  with  funds  to  take  it  up  with 
at  maturity;  and  that  Sumrall  did,  at  the  time  of  drawing  the  bills  as  afore- 
said, state  to  Waters  that  Townsley  promised  him  that  he  would  accept  one  of 
the  bills  unconditionally,  and  the  other,  if  in  funds;  and  that  Townsley  &  Co. 
did  accept  and  pay  at  maturity  one  of  the  bills,  and  had  not  funds  of  Waters 
or  of  the  plaintiff  to  pay  the  other  at  maturity,  that  they  ought  to  find  for 
the  defendant. 

5.  That  a  demand  of  the  amount  of  said  bill  at  New  Orleans  was  necessarj'' 
to  enable  the  plaintiff  to  maintain  the  suit,  and  that  the  protest  of  the  notary 
is  not  evidence  of  such  demand. 

G.  That  a  parol  promise  to  pay  a  non-existing  bill,  since  the  statute  of  frauds, 
is  not  obligatory  and  binding. 

To  all  which  opinions  of  the  court:  1.  In  permitting  plaintiff  to  read  said 
protest.  2.  In  refusing  defendant  leave  to  read  said  record.  3.  In  giving  the 
instructions  asked  by  plaintiff.  4.  In  refusing  the  instructions  asked  by  de- 
fendant,—  the  defendant  excepted. 

The  first  question  that  arises  is  upon  the  admissibility  of  the  protest  of  tho 
notary  public  at  New  Orleans  as  proof  of  the  dishonor  of  the  bill.  The  pro- 
test is  for  non-payment  for  \vant  of  funds,  and  it  does  not  appear  that  there 
had  been  any  prior  protest  for  non-acceptance.  Bills  of  exchange  payable  at 
a  given  time  after  date  need  not  be  presented  for  acceptance  at  all,  and  pay- 
ment may  at  once  be  demanded  at  their  maturity.  The  objection  now  made 
<loes  not  turn  upon  this  point,  but  upon  the  point  that  the  present  is  not  a  for- 
eign but  an  inland  bill  of  exclfange,  being  drawn  in  Kentucky  and  payable  at 
Now  Orleans  in  Louisiana,  and  that  a  notarial  protest  is  not  in  such  cases  evi- 
dence of  a  demand  and  refusfil  of  payment.  We  do  not  think  it  necessary  in 
this  case  to  decide  whether  a  bill  drawn  in  one  state  upon  persons  resident  in 
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another  state  within  the  Union  is  to  be  deemed  a  foreign  or  an  inland  bill  of 
exchange.  Foreign  it  certainly  is  not  if  by  such  appellation  is  understood  a 
bill  drawn  upon  a  country  under  a  totally  distinct  and  independent  sovereignty 
and  allegiance.  Inland  it  is  not  if  by  that  appellation  is  understood  a  bill 
drawn  in  one  part  of  a  territory  on  another  part  exclusively  under  the  same 
municipal  laws,  and  exclusively  governed  by  the  same  sovereign  power.  It 
'would  seem  to  constitute  an  intermediate  case.  Different  tribunals  in  the 
United  States,  of  great  respectability,  have,  however,  differed  upon  the  ques- 
tion, and  it  may  well  be  left  for  a  final  decision  until  it  constitutes  the  very 
turning  point  of  the  judgment.  3  Kent's  Comm.,  63;  Buckner  v.  Finley,  2 
Pet.,  586  (§  941,  tnfra), 

§  142.  A  certificate  of  jprotest  of  foreign  hills  is  sufficient  evidence  of  dishonor. 

It  is  admitted  that  in  respect  to  foreign  bills  of  exchange  the  notarial  cer* 
tificate  of  protest  is  of  itseif  sufficient  proof  of  the  dishonor  of  a  bill  without 
any  auxiliary  evidence.  It  has  been  long  adopted  into  the  jurisprudence  of 
the  common  law,  upon  the  ground  that  such  protests  are  required  by  the  cus- 
tom of  merchants,  and,  being  founded  in  public  convenience,  they  ought  every- 
where to  be  allowed  as  evidence  of  the  facts  which  they  purport  to  state.  The 
negotiability  of  such  bills,  and  the  facility  as  well  as  certainty  of  the  proof  of 
dishonor,  would  be  materially  affected  by  a  different  course;  a  foreign  mer- 
chant might  otherwise  be  compelled  to  rely  on  mere  parol  proof  of  presentment 
and  dishonor,  and  be  subjected  to  many  chances  of  delay,  and  sometimes  to 
absolute  loss,  from  the  want  of  sufficient  means  to  obtain  the  necessary  and 
satisfactory  proofs.  The  rule,  therefore,  being  founded  in  public  convenience, 
has  been  ratified  by  courts  of  law  as  a  binding  usage.  But  where  parties  re- 
side in  the  same  kingdom  or  country,  there  is  not  the  same  necessity  for  giving 
entire  verity  and  credit  to  the  notarial  protest.  The  parties  may  produce  the 
witnesses  upon  the  stand,  or  compel  them  to  give  their  depositions.  And  ac- 
cordingly, even  in  cases  of  foreign  bills  drawn  upou  and  protested  in  another 
country,  if  the  protest  has  been  made  in  the  country  where  the  suit  is  brought, 
courts  of  justice  sitting  under  the  common  law  require  that  the  notary  himself 
should  be  produced  if  within  the  reach  of  process,  and  his  certificate  is  not  per 
se  evidence.  This  was  so  held  by  Lord  EUenborough  in  Ohesmer  v.  Noyes,  4 
Camp.,  129. 

§  1 43.  and  interstate  hills  are  considered  foreign  hills. 

It  is  not  disputed  that,  by  the  general  custom  of  merchants  in  the  United 
States,  bills  of  exchange  drawn  in  one  state  on  another  state,  are,  if  dishonored, 
protested  by  a  notary;  and  the  production  of  such  protest  is  the  customary 
document  of  the  dishonor.  It  is  a  practice  founded  in  general  convenience, 
and  has  been  adopted  for  the  same  reasons  which  apply  to  foreign  bills  in  the 
strictest  sense.  The  distance  between  some  of  these  states,  and  the  difficulty 
of  obtaining  other  evidence,  is  far  greater  than  between  England  and  France, 
or  between  the  continental  nations  of  Europe,  where  the  general  rule  prevails. 
"We  think,  upon  this  ground  alone,  the  reason  for  admitting  foreign  protests 
would  apply  to  cases  like  the  present,  and  furnish  a  just  analogy  to  govern  it. 
There  is  as  little  doubt  that  such  is  the  custom  in  relation  to  bills  drawn  on 
New  Orleans,  where  the  jurisprudence  of  the  civil  law  mainly  prevails,  and 
under  which  acts  of  this  sort  are  generally  verified  by  notaries.  The  act  of 
Kentucky  of  1798,  c.  57,  2  Littell's  Statutes,  101,  also  recognizes  the  propriety, 
if  not  the  indispensable  necessity,  of  a  protest,  not  only  in  the  cases  of  foreign 
bills  generally,  but  of  all  bills  drawn  on  any  persons  out  of  the  state,  or  withia 
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any  other  of  the  United  States,  providing  "  that  the  same  being  returned  boclc 
unpaid  with  a  legal  protest,  the  drawer  and  all  others  concerned  shall  pay  the 
contents,  etc.,  with  legal  interest  from  the  time  the  said  bill  or  bills  were  pro- 
tested, the  charges  of  protest,  and  ten  per  cent,  advance  for  the  damage,  etc.'' 
The  contract  for  the  acceptance  and  honor  of  the  present  bill  was,  if  made  at 
all,  made  in  Kentucky,  and  was  to  be  governed  by  its  laws;  even  sup|x>sing 
that  the  question  whether  it  amounted  to  an  acceptance  or  not  was  to  be  gov- 
erned by  the  law  of  Louisiana,  where  the  contract  was  to  be  executed.  So 
that  in  either  view  of  the  matter,  upon  the  general  custom  of  merchants,  or  the 
lex  Uxil  contractus^  we  think  the  protest  was  rightly  admitted  in  evidence^ 
Whenever  a  protest  is  required  to  fix  the  title  of  the  parties,  or,  by  the  custom 
of  merchants,  is  used  to  establish  a  presentment  or  dishonor  of  a  bill,  it  is  com- 
petent evidence  between  the  parties,  who  contract  with  reference  to  the  pre- 
sentment and  dishonor  of  such  bill.  And  there  is  no  doubt  that  it  was  material 
for  this  purpose  under  some  of  the  counts  in  the  declaration. 

§  144.  The  record  of  a  suit  hetvoeen  other  parties  is  nwt  competent  evidence. 

The  next  objection  is  to  the  rejection  of  the  record  of  the  action  of  Toland 
and  Rockhill  v.  Sumrall  and  Waters.  This  was  a  suit  between  other  parties,, 
and  fails  within  the  general  rule  of  res  inter  alios  acta^  and  on  that  account 
was  in  our  judgment  rightly  rejected. 

§  1 45,  A  promise  to  accept  a  bill  is  binding. 

The  remaining  objections  arise  from  the  instruction  given  by  the  court  to  the 
jury,  on  the  prayer  of  the  plaintitf,  and  to  the  refusal  of  the  court  to  give  the 
instructions  prayed  for  by  the  defendant.  The  instruction  given  by  the  court 
upon  the  plaintiff's  pra3'^er  is  not  understood  to  involve  any  other  difficulty  than 
that  it  states  that  the  plaintiff  would  be  entitled  to  recover,  "  whether  the  pur- 
chase was  made  before  or  after  drawing  of  saiil  bills,  or  whether  they  were 
drawn  for  a  pre-existing  debt,  or  drawn  and  sold  for  any  other  good  and  valu- 
able consideration."  We  cannot  perceive  any  sound  legal  objection  to  this  in- 
struction. If  a  person  undertake,  in  consideration  that  another  will  purchase 
a  bill  already  drawn,  or  to  be  thereafter  drawn,  and,  as  an  inducement  to  the 
purchase,  to  accept  it,  and  the  bill  is  drawn  and  purchased  upon  the  credit  of 
such  promise  for  a  sufficient  consideration,  such  promise  to  accept  is  binding 
upon  the  part}'.  It  is  an  original  promise  to  the  purchaser,  not  merely  a  prom- 
ise for  the  debt  of  another;  and  having  a  sufficient  consideration  to  support  it, 
in  reason  and  justice,  as  well  as  in  law,  it  ought  to  bind  him.  It  is  of  no  con- 
sequence that  the  direct  consideration  moves  to  a  third  person,  as,  in  this  case, 
to  the  drawer  of  the  bill;  for  it  moves  from  the  purchaser,  and  is  his  induce- 
ment for  taking  the  bill. 

§  1 46.  and  is  not  within  the  statute  of  frauds. 

He  pays  his  money  upon  the  faith  of  it,  and  is  entitled  to  claim  a  fulfilment 
of  it.  It  is  not  a  case  falling  within  the  objects  or  the  mischiefs  of  the  statute 
of  frauds.  If  A.  says  to  B.,  pay  so  much  money  to  C.  and  I  will  repay  it  to- 
you,  it  is  an  original  independent  promise;  and  if  the  money  is  paid  upon  the 
faith  of  it,  it  has  been  always  deemed  an  obligatory  contract,  even  though  it  be 
by  parol;  because  there  is  an  original  consideration  moving  between  the  imme- 
diate parties  to  the  contract.  Damage  to  the  promisee  constitutes  as  good  a 
consideration  as  benefit  to  the  promisor.  In  cases  not  absolutely  closed  by  au- 
thoritv  this  court  has  already  expressed  a  strong  inclination  not  to  extend  the 
of  the  statute  of  frauds  so  as  to  embrace  original  and  distinct  promises 
'fferent  persons  at  the  same  time  upon  the  same  general  considera- 
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tion.  D'Wolf  V.  Eabaud,  1  Pet.,  476.  Then,  again,  as  to  the  consideration,  it 
can  make  no  diflferonoe  in  law  whether  the  debt  for  which  the  bill  is  taken  is  a 
pre-existing  debt  or  money  then  paid  for  the  bill.  In  each  case  there  is  a  sub- 
stantial credit  given  by  the  party  to  the  drawer,  upon  the  bill,  and  the  party 
parts  with  his  present  rights  at  the  instance  of  the  promisee,  whose  promise  is 
substantially  a  new  and  independent  one,  and  not  a  mere  guaranty  of  the  exist- 
ing promise  of  the  drawer.  Under  such  circumstances  there  is  no  substantial 
distinction  whether  the  bill  bo  then  in  existence  or  be  drawn  afterwards.  In 
each  case  the  object  of  the  promise  is  to  induce  the  party  to  take  the  bill  upon 
the  credit  of  the  promise;  and  if  he  does  so  take  it  it  binds  the  promisor.  The 
question  whether  a  parol  promise  to  accept  a  non-existing  bill  amounts  to  an 
.  acceptance  of  the  bill  when  drawn  is  quite  a  different  question,  and  does  not 
arise  in  this  case.  If  the  promise  to  accept  were  binding,  the  plaintiff  would 
be  entitled  to  recover  although  it  should  not  be  deemed  a  virtual  acceptance, 
and  the  point  whether  it  was  an  acceptance  or  not  does  not  appear  to  have 
been  made  in  the  court  below. 

§  147.  is  valid  aUho^igh  it  is  known  that  the  drawer  has  no  funds  with 

promisor. 

The  instructions  prayed  for  on  behalf  of  the  defendant,  and  refused  by  the 
court,  present  several  objections  to  the  plaintiflTs  right  of  recovery.  The  first 
is,  that  the  plaintiff  is  not  entitled  to  recover  if  he  knew  that  the  defendant,  at 
the  time  of  taking  the  bill,  had  not  funds  of  the  drawer  in  his  hands,  and  if 
the  defendant's  promise  was  under  the  expectation  of  receiving  funds,  and  he 
did  not,  in  fact,  receive  them  at  the  maturity  of  the  bill.  "We  are  of  opinion 
that  this  objection  is  unfounded  in  point  of  law.  If  the  drawee  have  no  funds 
in  his  hands,  and  the  fact  is  known  to  the  other  party,  and  yet  the  inducement 
to  take  the  bill  is  the  promise  of  the  drawee  to  accept  it,  it  constitutes  a  valid 
contract  between  the  parties,  if  there  is  a  purchase  of  the  bill  upon  the  credit 
of  such  promise.  The  acceptance  of  the  drawee  of  a  bill  binds  him,  although 
it  is  known  to  the  holder  that  he  has  no  funds  in  his  hands.  It  is  sufficient  that 
the  holder  trusts  to  such  acceptance. 

§  1 48.  The  fact  that  the  purcha^ser  of  a  hill  was  a  copartner  of  the  drawer  wiU 
not  invalidate  a  promise  to  accept  it 

Another  objection  is  that  the  object  of  taking  the  bill  was  to  pay  the  part- 
nership debt  of  the  plaintiff  and  the  drawer  (who  had'been  partners  in  trade), 
and  it  was  passed,  in  pursuance  of  an  agreement  between  them,  to  a  creditor 
of  the  firm,  who  subsequently  returned  it  for  the  dishonor.  In  what  respect  this 
changes  the  rights  of  the  plaintiff,  as  to  the  defendant,  it  is  somewhat  diflicult  to 
perceive.  There  was  evidence  in  the  case  to  show  that  the  plaintiflF  was,  upon  the 
dissolution,  to  discharge  the  partnership  debts,  and  also  that,  upon  the  faith  of 
this  very  promise  of  the  deffendant,  he  allowed  partnership  property  to  the  full 
amount  of  the  bill  to  pass  into  the  drawer's  hands  for  his  own  exclusive  use. 
But,  independently  of  this  evidence,  the  bill  itself  Avas  not  a  partnership  bill, 
though  the  drawer  and  the  plaintiff  had  been  partners.  On  the  contrary,  it 
was  to  be  drawn  on  the  sole  account  and  credit  of  the  drawer,  and  was  to  be 
accepted  on  that  account;  and  if  the  plaintiff  took  the  bill  as  the  sole  bill  of 
the  drawer,  on  the  credit  of  the  defendant's  promise  to  accept  it,  for  a  valuable 
consideration,  the  use  to  which  he  should  apply  it,  whether  in  payment  of  joint 
debts  or  otherwise,  v^as  nothing  to  the  defendant.  It  in  no  respect  changed 
the  nature  of  his  own  undertaking.  The  receiving  of  such  a  bill,  with  the  in- 
tent to  apply  the  same  to  the  payment  of  a  partnership  debt,  might  materially 
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aflfect  the  plaintiff;  and  we  see  that,  by  the  subsequent  insolvency  of  the  dravrer 
and  his  parting  with  the  partnership  effects,  it  did  seriously  affect  his  remedy- 
in  respect  to  his  partner.  The  question  is  not  put  whether,  if  no  loss  had  been 
sustained  in  any  way,  the  plaintiff  would  have  been  entitled  to  recover  airainst 
the  defendant.  By  becoming  an  indorser  upon  the  bill  he  incurred  a  responsi- 
bility to  those  to  whom  ho  indorsed  it  very  different  from  that  which  he  in- 
curred to  them  as  creditors  of  the  partnership.  This  alone  was  a  sufficient 
consideration  to  support  the  promise  to  accept.  It  should  be  added  that  the 
application  of  the  bill  to  the  payment  of  debts  constituted  no  part  of  the  ground 
of  the  promise  of  the  defendant. 

§  149.  nor  will  the  fact  that  their  copartnership  affairs  are  still  unsettled. 

Another  objection  is  that  the  partnership  accounts  remain  unsettled,  and, 
therefore,  the  plaintiff  ought  not  to  recover.  Surely  this  alone  is  not  suiGcient 
to  deprive  the  plaintiff  of  his  right  of  action.  It  is  perfectly  consistent  witli 
this  state  of  facts  that  the  plaintiff  should  be  a  creditor  of  the  firm  to  an  ex- 
tent far  beyond  the  amount  of  $4,000.  There  is  evidence  in  the  record  from 
which  the  jury  might  fairly  presume  that  such  was  the  case.  But  the  circum- 
stance that  the  accounts  of  the  partnership  were  unsettled  is  put  as  of  itself 
sufficient  to  defeat  the  plaintiff's  recovery,  which  it  cannot  be  admitted  to  be  if 
in  any  possible  case,  consistently  with  that  fact,  he  might  have  sustained  any 
loss  by  taking  the  bill  upon  the  faith  of  the  defendant's  promise. 

§  1 50. nor  will  a  collateral  agreement  between  the  drawer  and  holder^  pro- 

mding  for  the  payment  of  such  hill  in  case  of  dishonor^  invalidate  such  promise. 

Another  objection,  arising  out  of  the  fourth  instruction  prayed  for  by  the 
defendant,  which  is  very  complicated  and  embarrassing  in  its  presentation,  is 
the  effect  of  the  agreement  therein  supposed  between  the  plaintiff  and  the 
drawer  to  risk  both  the  bills;  and  if  the  defendant  should  not  accept  both,  then 
that  the  plaintiff  would  assist  the  drawer  with  funds,  to  take  up  the  non- 
accepted  bill  at  maturity.  This  agreement  was  not,  in  the  slightest  degree, 
prejudicial  to  any  rights  of  the  defendant.  Its  object  was  to  provide  funds,  in 
the  event  of  a  non-fulfilment  of  the  promise  of  the  defendant  to  accept  either 
of  the  bills.  It  did  not  waive  or  vary  the  defendant's  contract;  and,  at  most, 
could  be  considered  only  as  a  collateral  agreement  of  the  parties,  forming  addi- 
tional private  inducements  for  the  drawing  of  the  bill. 

The  same  instruction  -includes  another  objection,  which  is,  that  if,  from  the 
evidence,  the  jury  should  believe  that  the  plaintiff  did,  at  the  time  of  drawing 
the  bills,  state  to  the  drawer  that  defendant  promised  him  that  he  would  ac- 
cept one  of  the  bills  unconditionally,  and  the  other,  if  in  funds;  and  that  the 
drawee  did  not  accept  and  pay  at  maturity  one  of  the  bills,  and  had  not  funds 
of  the  drawer  or  of  the  plaintiff  to  pay  the  other  at  maturity,  that  they  ought 
to  find  for  the  defendant.  This  part  of  the  instruction  proceeds  altogether 
upon  the  ground  that  the  mere  statement  of  the  plaintiff  to  the  drawer,  that 
the  promise  of  the  defendant  was  conditional,  was  a  bar  to  the  recovery.  It 
does  not  affect  to  state  that  if,  in  point  of  fact,  the  promise  was  conditional, 
such  would  and  ought  to  be  the  result;  but  that  it  was  sufficient  that  the  plaint- 
iff so  told  the  defendant,  whether  the  fact  were  so  or  not.  In  our  judgment^ 
the  rights  of  the  plaintiff  are  to  be  decided  by  the  fact  whether  the  promise 
was  conditional  or  not,  and  not  by  the  mere  assertion  of  the  plaintiff.  His 
assertion  might  properly  be  weighed  by  the  jury,  as  part  of  the  evidence,  to 
control  or  explain  it;  but  their  verdict  ought  to  be  governed  by  their  belief  of 
the  facts,  and  not  their  belief  that  a  particular  assertion  was  made. 
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These  are  all  the  objections  which  have  been  urged  at  the  bar;  and  we 
are  of  opinion  that  the  court  was  right  in  rejecting  the  instructions  prayed  for 
by  the  defendant.     The  judgment  is,  therefore,  to  be  affirmed  with  costs. 

CASSEL  V.  DOWS. 
(Circuit  Court  for  New  York:  1  Blatchford,  335-348.     1848.) 

Statement  of  Facts. — The  defendants,  Dows  &  Gary,  citizens  of  New  York, 
directed  their  agent,  Smith,  at  St.  Louis,  to  procure  consignments  of  western 
produce  to  them,  offering  to  accept  drafts  drawn  by  the  shipper.  The  advice 
was  contained  in  letters  to  Smith,  of  date  December  12,  1845,  and  February  2, 
1846.  Under  directions  from  Smith  one  Huston  made  a  consignment  of  hams, 
and  drew  a  draft  on  the  defendants  for  $5,000.  This  draft  was  purchased  by 
plaintifiF,  aft^r  seeing  the  letters  above  mentioned,  and  after  being  assured  by 
Smith  that  he  had  full  authority.  The  qualified  acceptance  of  this  bill  was  to 
the  effect  that  defendants  accepted  it  "  for  so  much  of  the  amount  therein  men- 
tioned a^  the  net  proceeds  of  one  hundred  and  eighty-five  casks  of  hams,  against 
which  it  was  drawn,  shall  amount  to,"  etc.  The  defendants  received  the  hams, 
and  rendered  an  account  for  a  net  balance  of  $3,862.51,  and  a  receipt  for  a 
check  for  that  amount  was  found  on  the  back  of  the  bill.  Plaintiff  owed  the 
defendants  $410.35,  and  the  court  instructed  the  jury  that  the  plaintiff  was  en- 
titled to  recover  after  deducting  that  amount,  ajid  the  payment  receipted  for  on 
the  back  of  the  bill. 

§  15h  The  holder  and  owner  of  negotiable  paper  may  sustain  a  suit  in  his 
own  name,  notwithstanding  indorsetnents  thereon. 

Opinion  by  Nelson,  J. 

I.  The  case  of  Dagan  v.  United  States,  3  Wheat.,  172,  is  an  authority  in 
favor  of  the  right  of  the  plaintiff  to  sustain  this  suit  in  his  own  name,  notwith- 
standing the  indorsements  upon  the  bill  subsequent  to  that  of  Huston.  The 
proof  shows  with  reasonable  certainty  that  those  indorsements  were  made  for 
the  purpose  of  transmitting  and  collecting  the  paper.  They,  therefore,  might 
have  been  stricken  out  at  the  trial.  But  if  otherwise,  and  if  they  had  been 
made  for  value,  in  the  usual  course  of  business,  inasmuch  as  it  appears  that  the 
plaintiff  was  the  holder  and  owner  of  the  paper  at  the  time  the  suit  was 
brought,  it  was  properly  brought  in  his  name;  and  this  whether  the  indorse- 
ments were  stricken  out  at  the  trial  or  not.  On  the  plaintiff's  becoming  re- 
vested with  the  title  to,  and  interest  in,  the  bill,  the  indorsements,  whether 
for  value  or  transmission,  became  matters  of  form,  and  were  properly  disre- 
garded. 

XL  The  bill  was  presented  for  acceptance  on  the  21st  of  March,  acceptance 
was  refused,  and  it  was  duly  protested.  Afterwards,  on  the  11th  of  June,  it 
was  protested  for  non-payment.  A  qualified  acceptance  by  the  defendants 
appears  on  the  bill  under  the  latter  date  to  the  amount  of  the  proceeds  of  the 
hams  against  which  it  was  drawn,  and  it  is  insisted  that  this  is  conclusive  upon 
the  plaintiff,  as  he  must  b3  presumsd  to  have  taken  the  conditional  acceptance, 
and  to  have  waived  the  benefit  of  the  previous  refusal. 

§  152.  The  protest  of  a  bill  after  a  qualified  acceptance  is  evidence  that  the 
qtudification  is  not  assented  to. 

There  is  no  positive  proof  in  explanation  of  the  circumstances  under  which 
this  conditional  acceptance  was  written  on  the  bill.  The  fact,  however,  that 
Stedman,  who  presented  the  bill  for  payment  at  that  time,  caused  it  to  be 
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protested  on  the  same  day  for  non-payment,  affords  ground  for  the  conclusion 
that  he  did  not  assent  to  the  qualified  acceptance,  but,  on  the  contrary,  re- 
garded it  as  a  refusal  of  payment,  and  as  dishonoring  the  paper.  The  subse- 
quent receipt  from  the  defendants  of  the  avails  of  the  haras,  when  taken  in 
connection  with  the  previous  facts  and  circumstances,  must  be  deemed  to  have 
been  an  application  of  the  proceeds  only  as  far  as  they  would  go  towards  pay- 
ment, and  not  an  acceptance  of  them  in  satisfaction.  The  receipt  does  not 
purport  to  be  in  full,  and  the  protest  which  Stedraan  caused  to  be  made  at  the 
time  of  the  conditional  acceptance  is  altogether  irreconcilable  with  the  idea  that 
he  intended  to  assent  to  that  acceptance  and  take  the  proceeds  in  satisfaction. 
The  conclusiveness  of  the  receipt  of  the  proceeds  depends  upon  the  conclusive- 
ness of  the  conditional  acceptance.     If  the  latter  fails,  the  former  must  also. 

III.  The  main  question  in  the  case  is,  whether  or  not  the  plaintiff  can  main- 
tain the  suit  in  his  own  name,  under  the  counts  charging  the  defendants  with 
a  promise  to  accept  drafts  drawn  against  consignment  of  western  produce  to 
him  by  the  owner.  The  draft  in  question  having  been  drawn  by  Huston  in 
pursuance  of  authority  communicated  by  the  defendants  to  Smith,  their  agent, 
there  can  be  no  doubt  that  Huston  could  have  maintained  the  action  in  his 
own  name.  It  is  insisted,  however,  that  the  plaintiff  cannot,  on  the  ground  of 
a  want  of  privity  between  him  and  the  defendants,  and  that  the  promise,  if 
made  at  all,  was  made  to  the  owner  and  shipper  of  the  produce,  and  not  to  any 
third  person  who  might  choosej^o  advance  money  upon  the  draft. 

§  163,  Description  of  bill  in  written  authority  to  draw, 
■  The  cases  of  Coolidge  v.  Payson  (2  Wheat.,  ^^\  §§  139-141,  %uprd)  and  of 
Boyce  v.  Edwards  (4  Pet.,  Ill)  are  direct  authorities  to  show  that  the  defend- 
ants in  this  case  are  not  chargeable  as  acceptors  of  the  bill.  To  make  them 
liable  in  that  capacity,  the  letters  authorizing  Huston  to  dra.w  should  have  de- 
scribed the  bill  to  be  accepted  with  reasonable  certainty,  so  that  its  identity 
could  not  be  mistaken  by  the  party  who  should  take  it  upon  the  faith  of  such 
authority.  In  Coolidge  v,  Payson  the  letters  specified  the  particular  bill  to  be 
drawn,  and  the  indorsee,  who  had  taken  it  on  the  faith  of  such  authority,  re- 
covered against  the  defendants  as  acceptors.  The  court  came  to  the  conclu- 
sion, after  a  review  of  all  the  cases,  that  a  letter  written  within  a  reasonable 
time  before  or  after  the  date  of  a  bill  of  exchange,  describing  it  in  terms  not  to 
be  mistaken,  and  promising  to  accept  it,  was  a  virtual  acceptance,  binding  on 
the  person  who  made  the  promise,  if  the  bill  was  taken  on  the  ere  lit  of  the 
letter  by  a  person  to  whom  it  was  shown.  In  Boyce  v.  Edwards  the  plaintiff 
failed  to  recover  against  the  defendants  as  a/iceptors^  the  authority  to  draw  hav- 
ing been  general,  as  it  was  in  the  case  before  us.  The  defendants  were  mer- 
chants in  Charleston,  who  gave  a  general  letter  of  credit  to  one  Anderson,  of 
Georgia,  to  buy  and  ship  cotton  to  them,  and,  on  sending  the  bill  of  lading,  to 
draw  upon  them  for  the  price.  The  bills  in  question  had  been  drawn  in  pursu- 
ance of  this  authority,  and  negotiated  to  the  plaintiff,  who  took  them  on  the 
faith  of  the  letter  of  credit.  In  the  court  below  the  plaintiff  was  allowed  to 
recover  against  the  defendants  ew  acceptors.  The  supreme  court,  after  referring 
to  the  case  of  Coolidge  v.  Payson,  and  other  cases  affirming  the  same  doctrine, 
held  that  the  judgment  of  the  court  below  was  erroneous,  on  the  o:round,  prin- 
cipally, that  the  letter  had  no  reference  to  the  particular  bills  to  be  drawn,  but 
was  a  general  authority  to  draw  at  any  time  and  to  any  amount,  upon  lots  of 
cotton  shipped,  and  that  it  did  not  describe  any  particular  bills  in  terms  not  to 
be  mistaken,  which  was  indispensable  in  order  to  make  the  defendants  liable  as 
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acceptors.  The  court  further  remarked  that  the  distinction  between  an  actioa 
on  a  bill  as  an  accepted  bill,  and  one  founded  on  a  breach  of  a  promise  to  accept, 
.seemed  not  to  have  been  adverted  to,  but  that  the  evidence  necessary  to  sup- 
port the  one  or  the  other  was  materially  different;  that  to  maintain  the  former, 
the  promise  must  be  applied  to  the  particular  bill  alleged  in  the  declaration  to 
have  been  accepted,  while  in  the  case  of  the  latter,  the  evidence  might  be  of  a 
more  general  character,  and  the  authority  to  draw  be  collected  from  circum- 
stances and  extended  to  all  bills  coming  fairly  within  the  scope  of  the  promise. 
*  The  court  also  observed,  that,  as  respected  the  rights  and  remedies  of  the  im- 
mediate parties  to  the  promise  to  accept,  and  of  aU  others  who  might  take  biUs 
upon  the  credit  of  such  promise^  they  were  as  secure  and  as  attainable  by  an 
action  on  the  breach  of  the  promise  to  accept  as  they  could  be  by  an  action  on 
the  bill  itself;  and  that  the  action  might  have  been  sustained,  as  the  evidence 
.stood,  if  the  declaration  had  contained  a  count,  properly  framed,  on  a  breach  of 
the  promise  to  accept. 

The  same  doctrine  was  asserted  and  applied  in  the  case  of  Eussell  v,  Wiggin, 
2  Story,  214.  There  the  defendants  gave  to  one  Breed  a  letter  of  credit,  au- 
thorizing one  Endicott  to  value  on  them  at  London,  at  six  months  sight,  at  any 
place  in  India,  for  account  of  Breed,  for  any  sums  not  exceeding  in  all  fifteen 
thousand  pounds  sterling,  engaging  that  the  bills  should  be  duly  honored  when 
presented,  if  drawn  within  twelve  months  from  the  date  of  the  letter.  The 
plaintiffs,  to  whom  the  letter  was  exhibited,  took  the  bills  in  question  for  value, 
relying  on  the  commercial  standing  of  the  defendants,  and  on  their  promise  in 
the  letter.  The  declaration  contained  a  count  on  a  promise  to  accept.  Judge 
Story,  after  an  elaborate  examination  of  the  question,  both  on  principle  and  au- 
rthority,  came  to  the  conclusion  that  the  plaintiffs  were  entitled  to  recover.  He 
.referred  to  the  case  of  Boyce  v,  Edwards  as  affirming  the  same  doctrine,  and 
observed  that  in  that  case  the  court  held  that  if,  because  the  bill  to  be  drawn 
was  not  definitely  described  in  the  manner  limited  by  the  case  of  Coolidge  v, 
Payson,  the  promise  to  accept  would  not  operate  as  an  acceptance  in  favor  of 
the  party  receiving  the  bill,  still  it  would  operate  as  a  promise  to  him  to  accept 
the  bill  when  drawn,  and  thus  be  equally  available.  See,  also,  Adams  v,  Jones, 
.12  Pet.,  207.  Upon  the  foregoing  view  of  the  authorities,  therefore,  this  suit 
was  properly  instituted  in  the  name  of  the  plaintiff,  and  may  be  sustained  on  the 
j)romise  to  accept,  as  laid  in  the  third  and  fourth  counts  of  the  declaration. 

New  trial  denied. 
RUSSELL  v.  WIGGIN. 

(Circuit  Court  for  Massachusetts:  2  Story,  214-342.     1843. ) 

Statement  of  Facts. —  Hooper,  the  agent  in  Boston  of  Wiggin  &  Co.  of 
London,  by  their  authority,  gave  Breed  a  letter  authorizing  Endicott  to  draw 
•on  them  to  the  amount  of  £15,000.  Breed  agreed  with  the  Wiggins  to  remit  to 
Wiggin  &  Co.  suiHcient  funds  to  meet  all  bills  which  might  be  drawn  by  virtue 
of  their  credit  given  him,  together  with  all  charges,  but  he  failed,  and  certain 
of  the  drafts  were  protested.  Russell  brings  suit  against  Wiggin  &  Co.,  hav- 
ing made  advances  relying  upon  the  letter  of  credit  given  Breed. 

Opinion  by  Story,  J. 

This  cause  has  been  very  ably  argued.  There  is  no  count  in  the  declaration 
upon  any  accepted  bill  of  exchange;  and,  therefore,  the  whole  class  of  author- 
ities, English  and  American,  so  far  as  respects  their  direct  bearing  upon  the 
fjuestion  whether  a  promise  to  accept  a  non-existing  bill  amounts  to  a  positive 
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acceptance  thereof,  when  drawn  in  favor  of  a  holder  who  takes  the  bill  upon 
the  faith  of  such  promise,  may  be  at  once  dismissed  from  our  consideration, 
although  they  certainly  must  have  a  very  forcible  bearing  upon  one  of  the 
questions  actually  raised  in  the  present  case.  In  the  case  of  Wildes  v.  Savage 
(1  Story,  22;  §§  986-990,  m/rct),  I  had  occasion  to  consider  those  authorities 
somewhat  at  large;  and  the  result  was,  that  £tlthough  the  English  authorities 
might  not  now  h&  deemed  fully  to  support  the  doctrine,  that  such  a  promise 
would,  under  such  circumstances,  amount  to  an  acceptance;  yet  the  American 
were  direct  and  positive  to  the  purpose.  Indeed,  although  there  seems  little 
doubt  what  is  the  present  inclination  of  opinion  in  England,  yet  there  is  no 
pretense  to  say  that  there  is  any  positive  adjudication  in  England  in  opposition 
to  the  doctrine;  and  I  may  add,  that  in  one  of  the  latest  cases  in  which  the  sub- 
ject came  before  the  court,  that  eminent  commercial  lawyer,  Lord  Chief  Justice 
Gibbs,  seemed  to  entertain  an  opinion  directly  in  favor  of  the  American  doc- 
trine; and  he  distinguished  the  case  before  him  on  that  point  upon  the  peculiar 
facts.  Miln  v.  Prest,  4  Camp.,  393 ;  S.  C,  1  Holt's  K  P.  R.,  181.  And  it  would 
be  no  matter  of  surprise  to  me,  that  if  the  doctrine  contended  for  at  the  pres- 
ent argument  should  be  established  to  be  the  law  in  England  (as  it  is  affirmed 
by  Sir  Frederick  Pollock  and  Sir  William  Follett,  and  the  other  learned  gentle- 
men whose  opinions  have  been  produced  at  the  argument),  that  a  promise  to 
accept  a  bill  would  create  no  contract,  except  between  the  drawer  and  the 
promisor,  although  shown,  and  designed  to  be  shown  to  induce  the  holder 
to  take  it,  upon  the  ground  of  a  want  of  privity  between  the  holder  and  the 
promisor;  I  say  it  would  be  no  matter  of  surprise  to  me  that  the  courts  of 
England  should,  whenever  the  question  shall  again  arise,  go  back  to  the  doc- 
trine of  Lord  Mansfield  in  Pillans  v.  Van  Mierop,  3  Burr.,  1663,  and  Piersoa 
V,  Dunlop,  Cowp.,  571,  as  founded  in  a  wholesome,  nay,  necessary  justice,  to 
prevent  gross  frauds,  and  manifest  and  irretrievable  mischiefs  in  the  intercourse 
of  the  commercial  world. 

There  are  two  questions  properly  arising  upon  the  state  of  facts  presented 
to  this  court.  The  first  is,  Where  is  the  contract  of  the  defendants  to  be  deemed 
to  be  made?  Or,  in  other  words,  Is  it,  as  to  its  obligation,  construction  and 
character,  to  be  governed  by  the  law  of  Massachusetts,  where  it  was  signed 
and  executed  by  the  agent  of  the  defendants?  Or,  is  it  to  be  deemed  a  con- 
tract made  in  England,  where  the  acceptance  was  to  be  made;  in  which  case, 
it  is  to  be  governed,  in  the  like  particulars,  by  the  law  of  England,  assuming 
that  law  to  differ  from  the  law  of  Massachusetts?  The  second  question  is, 
Whether  a  promise,  contained  in  a  letter  of  credit,  written  by  persons  who  are 
to  become  the  drawees  of  bills  drawn  under  it,  promising  to  accept  such  bills 
when  drawn,  which  letter,  although  addressed  to  the  persons  who  are  to  be  the 
drawers  of  the  bills,  is  designed  to  be  shown  to  any  and  all  person  or  persons 
whatsoever,  to  induce  them  to  advance  money  on,  and  take  the  bills  when  drawn, 
will  be  an  available  contract  in  favor  of  the  persons  to  whom  the  letter  of 
credit  is  shown,  who  advance  monev  and  take  the  bills  on  the  faith  thereof,  or 
is  void  for  want  of  privity  between  them  and  the  persons  writing  the  letter  of 
credit? 

§  1 54.  Letter  of  c?*edit  executed  in  Boston  is  governed  hy  the  laws  of  Massor 
chusetts. 

I  cannot  say  that  I  entertain  any  serious  doubts  as  to  either  question.  As  to 
the  first,  the  letter  of  credit  was  executed  in  Boston  by  the  agent  of  the  defend- 
ants, with  full  authority  for  the  purpose;  and  it  is,  to  all  intents  and  purposes, 
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the  same,  in  legal  effect,  as  if  it  had  been  there  personally  signed  by  the  defend- 
ants themselves.  It  then  created  an  immediate  contract  batween  the  parties  in 
Boston,  and  it  is  to  be  governed,  as  to  its  obligation,  construction  and  chorac- 
tar,  by  the  law  of  Massachusetts,  and  not  by  the  law  of  England ;  if,  indeed^ 
there  be  any  distinction  between  them  on  this  subject,  which  I  am  very  far 
from  believing  there  is.  The  contract  was  clearly  valid  and  binding  by  the  law 
of  Massachusetts.  It  is  true  that  the  contract  is  to  accept  bills  drawn  on  the 
defendants  in  London,  and,  of  course,  the  acceptance  is  there  to  be  made.  But 
that  does  not  make  it  less  obligatory  upon  the  defendants  to  fulfil  their  prom- 
ise to  accept,  although  the  acceptance,  in  order  to  be  valid,  must  be  made  ac- 
cording to  the  requirements  of  the  English  law.  Suppose  a  like  letter  of  credit 
"were  executed  in  Boston,  to  accept  bills  payable  in  Paris,  in  France,  where  an 
acceptance,  to  be  binding,  must  be  in  writing  (although  by  our  law  it  may  be 
verbal),  there  can  be  no  doubt  that,  unless  there  was  a  written  acceptance  in 
Paris,  no  remedy  could  be  had  upon  any  bill  drawn  in  pursuance  of  the  letter 
of  cretlit  as  an  accepted  bill.  But  there  is  as  little  doubt  upon  principles  of  in- 
ternational  law  and  public  justice,  that  in  such  a  case  the  contract,  being  made 
in  Massachusetts,  and  being  valid  by  the  laws  thereof,  would  be,  and  ought  to 
be,  held  valid  in  all  judicial  tribunals  throughout  the  world,  and  enforced 
equally  in  France,  in  England,  and  America,  as  a  subsisting  contract,  the  breach 
of  which  would  entitle  the  injured  party  to  complete  redress  for  all  the  dam- 
age sustained  by  him.  The  case  of  Carnegie  v.  Morrison,  2  Mete,  3S1,  is  di- 
rectly in  point  upon  this  very  question;  and  I  entirely  concur  in  that  decision. 

§  155,  Written  promise  to  accept  may  he  sued  on  by  one  who  makes  advances 
upon  hiUs  in  reliance  upon  such  promise. 

The  second  question  is  one  upon  which,  until  I  heard  the  present  argument,  I 
did  not  suppose  that  any  real  doubt  could  be  raised,  as  to  the  law,  either  in  Eng- 
land or  America.  I  cannot  but  persuade  myself  that  the  doctrine  of  both  coun- 
tries, as  far  as  this  question  is  concerned,  is  coincident,  notwithstanding  the 
opinions  of  the  learned  counsel  which  have  been  brought  to  the  notice  of  the 
court  upon  the  present  occasion  (and  for  which,  certainly,  I  feel  an  unaffected 
respect  and  deference),  and  which  assert  that  the  English  doctrine  denies  all 
redress,  under  the  circumstances,  to  the  holder  of  the  bills,  and  confines  the 
■whole  remedial  redress  to  an  action  between  the  drawers  and  the  drawees  of 
the  bills,  upon  the  ground  that  there  is  a  want  of  privity  between  the  drawees 
and  the  person  who  takes  the  bills  as  purchaser  or  holder.  The  case  of  March- 
ington  u  Vernon,  cited  in  a  note  to  1  Bos.  &  Pull.,  101,  before  Mr.  Justice 
Buller,  seems  to  me  fully  to  support  the  contrary  doctrine.  Assuming,  how- 
ever, that  there  is  a  total  want  of  privity  between  the  parties  in  the  present 
suit,  the  conclusion  to  which  these  learned  jurists  have  arrived  may  be  ad- 
mitted fairly  to  follow  as  a  result  of  the  doctrine  of  the  common  law,  although 
I  entertain  great  doubt  whether,  under  such  circumstances,  a  court  of  equity 
Avould  not,  and  ought  not,  to  administer  complete  relief,  as  a  case  of  construct- 
ive fraud  upon  third  persons.  But  my  difficulty  is  in  the  assumption  that,  in 
the  present  case,  there  is  no  privity  of  contract  between  the  plaintiffs  and  the 
defendants.  It  appears  to  me  that  this  is  an  inference  not  justly  deducible 
from  the  facts;  and  I  know  of  no  authority  in  English  jurisprudence  which 
countenances,  far  less  any  which  establishes  it,  under  circumstances  like  the 
present.  On  the  contrary,  I  have  understood,  and  always  supposed,  that,  in 
the  commercial  world,  letters  of  credit  of  this  character  were  treated  as  in  the 
nature  of  negotiable  instruments ;  and  that  the  party  giving  such  a  letter  held 
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himself  out  to  all  persons  who  should  advance  money  on  bills  drawn  under  the 
same,  and  upon  the  faith  thereof,  as  contracting  with  them  an  obligation  to 
accept  and  pay  the  bills.     And  I  confess  myself  totally  unable  to  comprehend 
how,  upon  an}''  other  understandmg,  these  instruments  could  ever  possess  any 
general  circulation  and  credit  in  the  commercial  world.     No  man  is  ever  sup- 
posed to  advance  money  upon  such  a  letter  of  credit,  upon  the  mere  credit  of 
the  party  to  whom  the  letter  is  given;  and  I  venture  to  affirm  that  no  man 
-ever  took  bills  on  the  faith  of  such  a  letter,  without  a  distinct  belief  that  the 
drawee  was  bound  to  him  to  accept  the  bills,  when  drawn,  without  any  refer- 
ence to  any  change  of  circumstances  which  might  occur  in  the  intermediate 
time  between  the  giving  of  the  letter  of  credit  and  the  drawing  of  the  bills 
under  the  same,  of  which  the  holder,  advancing  the  money,  had  no  notice. 
Any  other  supposition  would  make  the  letter  of  credit  no  security  at  all,  or,  at 
best,  a  mere  contingent  security,  and  the  money  would,  in  effect,  be  advanced 
mainly  upon  the  credit  of  the  drawer  of  the  bills,  which  appears  to  me  to  beat 
war  with  the  whole  objects  for  which  letters  of  credit  are  given.     Let  me  state 
•one  or  two  cases  to  illustrate  the  doctrine  \Vhich,  it  seems  to  me,  is  applicable 
to  letters  of  this  sort.     Suppose  the  present  letter  of  credit  had  contained  an 
express  clause,  by  which  the  defendants  should  directly  promise  any  and  all 
persons  who  should  advance  money  and  take  bills  on  the  faith  thereof  that 
they  would  accept  and  pay  the  bills  so  drawn  in  their  favor;  can  there  be  any 
doubt  that  the  promise  would  be  available  in  favor  of  the  persons  making  such 
advances,  and  create  a  direct  privity  of  contract  between  them  and  the  person 
who  gave  the  letter  of  credit?    If  there  could  be  no  doubt  in  such  a  case, then 
it  seems  to  me  that  the  circumstances  of  the  present  case,  and,  indeed,  of  all 
-cases  of  letters  of  credit  of  a  similar  character,  do  naturally  and  necessarily 
embody  an  implied  promise  to  the  same  extent,  and,  therefore,  ought  to  be 
governed  by  the  same  rule;  for  there  can,  in  the  intendment  of  the  law,  be  no 
Just  distinction  between  cases  of  an  express  promise  and  cases  of  an  implied 
promise  applicable  to  transactions  of  this  sort.      Again,  suppose,  when  the 
plaintiffs  were  about  to  advance  their  money  on  their  bills,  with  the  letter. of 
credit  before  them,  a  partner  or  authorized  agent  of  the  firm  of  Wiggin  & 
Oo.  had  stood  by  and  said,  "  Take  these  bills  on  the  faith  of  this  letter  of 
oredit,  and  our  house  will  duly  accept  and  pay  them,"  and,  upon  the  faith  of 
that  statement,  the  money  was  advanced  and  the  bill  was  taken ;  could  there 
be  a  doubt  that  there  would  be  a  privity  of  contract  created  directly  between 
the  plaintiffs  and  the  defendants,  and  that  they  might  compel  the  defendants 
to  accept  and  pay  the  bills  or  indemnify  them  for  the  breach  thereof?    And 
jet,  stripped  of  its  mere  external  form,  that  is  the  very  case  before  the  court 
The  letter  of  credit  was  drawn  to  be  carried  abroad,  and  to  be  shown  to  any* 
person  or  persons  who  would  advance  funds  thereon  to  the  drawers,  and  it  im- 
ported that  if  any  persons  to  whom  it  was  shown  should  advance  the  money 
and  take  the  bills  on  the  faith  thereof,  the  defendants  would  accept  and  pay 
the  bills.     Their  letter  of  credit  spoke  this  language  to  all  the  world  as  express- 
ively as  if  they  had  stood  by  and  repeated  it  by  their  agent. 

§156,  Letter  of  guaranty. 

Take  the  case  of  a  common  letter  of  guaranty  where  the  guarantor  says,  in 
general  terms,  in  a  parier  addressed  to  A.  B.,  the  party  for  whose  benefit  it  is 
given,  "  I  hereby  guaranty  to  any  person  advancing  money  or  selling  goods  to 
A.  B.,  not  exceeding  £100,  the  payment  thereof  at  the  expiration  of  the  credit, 
which  shall  be  given  therefor."     Can  there  be  a  doubt  that  any  person  making 
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the  advances  or  selling  the  goods  upon  the  faith  of  the  letter  is  entitled  to  treat 
the  paper  as  containing  a  direct  and  immediate  promise  to  himself  to  guar- 
anty the  pa\'ment,  notwithstanding  it  is  addressed  to  A.  B.  ?  In  the  commercial 
world,  as  far  as  I  know,  nb  doubt  has  as  yet  ever  been  entertained  on  this  sub- 
ject; and  yet  transactions  of  this  sort  are  of  every  day's  occurrence,  especially 
where  the  person  by  whom  the  advance  is  to  be  made  is  uncertain  or  unknown. 
The  case  of  Adams  v,  Jones,  12  Pet.,  207,  213,  is  in  point  to  show  that  such  a 
guaranty,  in  such  general  terms,  will  bind  the  guarantor  in  favor  of  any  person 
who  shall  trust  the  party  upou  the  faith  and  credit  of  the  guaranty.  There  is 
no  pretense,  in  such  a  case,  to  say  that  there  is  not  a  sufficient  consideration 
for  the  promise  or  obligation,  for  the  consideration  need  not  be  immediately 
for  the  benefit  of  the  guarantor;  but  it  will  be  sufficient  if  there  be  a  valuable 
^consideration  moving  from  the  guarantee  at  the  request  of  the  guarantor 
in  favor  of  a  third  person  for  whom  the  benefit  is  designed.  It  is  like  the 
<;ommon  case  where  one  man,  for  a  valuable  consideration  of  forbearance  or 
otherwise,  undertakes  to  pay  the  debt  of  another.  The  question  is  not  of  gain 
to  the  promisor,  but  of  loss  or  detriment  or  delay  on  the  part  of  the  promisee. 
Lord  Mansfield's  reasoning,  in  Pillans  v.  Van  Mierop,  3  Burr.,  1663,  treats  it  as  a 
<;lear  case  of  a  sufficient  consideration;  that  it  is  a  mercantile  transaction,  and 
that  the  very  nature  of  it  imports  an  undertaking  by  the  promisor  to  the  per- 
sons taking  the  bills  to  honor  them.  Lord  Mansfield  went  further  in  that  case, 
and  held  that  the  agreement  to  accept  amounted  to  an  actual  acceptance  in 
favor  of  the  party,  upon  the  ground  that  he  advanced  the  money  and  drew  the 
bill  upon  the  faith  of  the  prior  negotiations  and  promise.  Mr.  Justice  Yates, 
in  the  same  case,  said  that  "any  damage  to  another,  or  suspension  or  forbear- 
-ance  of  a  right,  is  a  foundation  for  an  undertaking  and  will  make  it  binding, 
although  no  actual  benefit  accrues  to  the  party  undertaking."  He  added: 
**Now  here  the  promise  and  undertaking  of  the  defendants  did  occasion  a  pos- 
-sibility  of  loss  to  the  plaintiffs."  In  the  case  at  bar  a  benefit  did,  in  fact, 
accrue  to  Wiggin  &  Co.,  for  in  no  other  way  could  they  have  received  the 
interest  and  advances  intended  to  be  obtai  ned  by  their  grant  of  the  letter  of  credit. 
In  Pierson  v,  Dunlop,  Cowp.,  571,  573,  and  in  Mason  v.  Hunt,  1  Doug.,  297,  Lord 
Mansfield  took  notice  of  the  true  distinction  between  cases  where  a  promise 
inures  solely  between  the  parties,  and  where  it  inures  in  favor  of  a  third  person 
^Iso.  "  It  has  been  truly  said,  as  a  general  rule  (was  his  language),  that  the 
mere  answer  of  a  merchant  to  the  drawer  of  a  bill,*  saying  he  will  duly  honor 
it,  is  no  acceptance,  unless  accompanied  with  circumstances  which  may  induce 
-a  third  person  to  take  the  bill  by  indorsement.  Bat,  if  there  were  such  circura- 
:8tances,  it  may  amount  to  an  acceptance,  although  the  answer  be  contained  in 
a  letter  to  the  drawer."  The  cases  of  Johnson  v.  OoUings,  1  East,  98,  and 
Clarke  v.  Cock,  4  East,  56,  do  not,  in  any  manner,  shake  the  propriety  of  this 
doctrine,  as  to  its  creating  a  privity  of  contract  between  the  parties,  whethar  it 
amounts  to  an  acceptance  or  not;  and  Mr.  Justice  Le  Blanc,  in  both  cases, 
expressly  recognized  Lord  Mansfield's  doctrine  as  containing  the  true  limita- 
tions and  distinctions  which  ought  to  govern  in  all  cases  of  this  sort.  In  the 
case  of  Johnson  v,  CoUings,  as  well  as  in  the  case  of  Miln  v.  Prest,  4  Camp.,  393, 
the  promise  to  accept  had  not  been  shown  to  the  party  taking  the  bill,  and, 
therefore,  the  bill  was  not  taken  on  the  faith  thereof.  Nor,  indeed,  had  it  been 
-even  authorized  to  be  shown  to  the  party,  which  constitutes  the  striking  differ- 
ence between  such  a  promise  and  a  letter  of  credit,  the  letter  being  ex  vi  termini 
designed  to  be  shown,  if  necessary,  to  obtain  the  very  credit  or  advances  from 
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a  third  person.     Lord  Mansfield,  indeed,  guarded  himself  on  this  very  point, 
and  said,  not  that  it  always  does  create  an  acceptance,  bat  that  it  may  do  so. 
Now,  if  it  would,  in  any  case,  create  an  acceptance,  a  fortiori  it  would  create 
a  privity  of  contract,  founded  upon  the  promise  to  accept;  for  the  Latter  must, 
in  all  cases,  constitute  the  foundation  of  the  former.     In  none  of  these  cases 
was  the  point  presented  exactly  under  the  view  in  which  it  now  comes  before 
this  court.     In  neither  of  them  was  there  a  letter  of  credit  designed  to  circulate 
and  thus  to  preserve  credit  to  the  bills  which  should  be  drawn.     And  not  one 
word,  in  the  reasoning  of  any  of  these  cases,  hints  at  any  suggestion  that  a 
letter  of  credit,  in  its  commercial  sense,  would  not  create  such  a  privity,  if  it 
was  intended  to  be  shown  and  used  to  induce  any  third  person  to  advance 
money  on  the  bills.     If  the  question  were  entirely  new,  I  confess  that  I  should 
not  entertain  the  least  doubt  that,  according  to  the  known  course  of  mercantile 
transactions  upon  letters  of  credit  of  this  sort,  the  giver  and  the  receiver 
intended  them  to  be  a  circulating  medium  of  credit  for  the  receiver,  and  that 
the  promise  to  accept  should  be  an  obligatory  contract  with  any  and  every  per- 
son who  should  advance  money  on  the  bills  on  the  faith  thereof.     The  language 
of  Lord  Mansfield,  in  Mason  v.  Hunt,  1  Doug.,  297,  299,  is  exceedingly  strong^ 
for  this  purpose:  "  There  is  no  doubt  (said  he)  that  an  agreement  to  accept  may 
amount  to  an  acceptance;  and  it  may  be  couched  in  such  words  as  to  put  a 
third  person  in  a  better  condition  than  the  drawer.     If  one  man,  to  give  credit 
to  another,  makes  an  absolute  promise  to  accept  his  bill,  the  drawer,  or  any 
other  person,  may  show  such  promise  upon  the  exchange,  to  get  credit,  and  a 
third  person,  who  should  advance  his  money  upon  it,  would  have  nothing  to  do 
with  the  equitable  circumstances  which  might  subsist  between  the  drawer  and  . 
the  acceptor.     But  an  agreement  to  accept  is  still  but  an  agreement;  and,  if  it 
is  conditional,  and  a  third  person  takes  the  bill,  knowing  of  the  conditions 
annexed  to  the  agreement,  he  takes  it  subject  to  such  conditions."    Now,  it  is 
impossible  to  read  this  language,  and  not  to  feel  that,  if  the  case  were  one  of  a 
letter  of  credit,  designed  by  the  parties  to  be  used  upon  the  exchange,  it  would 
necessarily  create  a  privity  of  contract  between  the  party  advancing  his  money 
and  the  drawee,  binding  upon  the  latter.     In  short,  the  contract  would  be  a 
contract,  not  with  the  drawer  alone,  but  with  any  party  who  should  advance 
the  money  on  the  faith  of  the  letter.    I  have  seen  no  case  in  England  which 
shakes,  much  less  which  overturns,  this  doctrine.     And,  if  there  were.  I  should 
pause  a  great  while  before'I  coQld  bring  my  mind  to  desert  the  clear  judgment 
of  that  great  judge,  Lord  Mansfield,  never  excelled  as  a  judge  in  the  adminis- 
tration of  commercial  jurisprudence,  upon  a  question  of  such  plain  equity  and 
justice,  in  favor  of  any  other  and  subsequent  adjudication  by  other  minds.     I 
consider  a  letter  of  credit  drawn  like  the  present,  for  purposes  of  a  general 
nature,  to  be  equivalent  in  import  and  intention  to  the  following  language: 
"  Take  this  letter  of  credit,  show  it  to  any  person  whatsoever,  and  I  promise 
any  person  who  shall,  on  the  faith  thereof,  advance  you  mone3»^  on  bills  drawn 
within  the  scope  thereof,  that  I  will  accept  and  pay  those  bills."     I  confess 
myself  unable  to  perceive,  upon  any  grounds  of  the  common  law,  or  of  com- 
mon sense  and  justice,  why  such  a  circulating  promise  should  not  be  obligatory. 
But,  be  the  English  doctrine  as  it  may  be,  the  present  case  must  ba  governed, 
not  by  that  law,  but  by  the  commercial  law  of  America,  where  the  contract 
was  entered  into.     And  it  is  perfectly  clear,  at  least  in  the  jurisprudence  which 
is  enforced  in  the  supreme  court  of  the  United  States,  that  a  letter  written 
within  a  reasonable  time  either  before  or  after  the  date  of  a  bill  of  exchange^ 
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describing  it  in  terras  not  to  be  mistaken,  and  promising  to  accept  it,  is,  if 
shown  to  the  person  who  afterwards  takes  the  bill  on  the  credit  of  the  letter, 
a  virtual  acceptance,  binding  upon  the  person  who  makes  the  promise.  This 
was  expressly  so  held  by  the  supreme  court  in  Coolidge  v.  Payson  (2  Wheat., 
66-75;  §§  139-141,  8iipra\  and  has  baen  fully  recogniz3d  and  established  by 
that  court  in  every  subsequent  case  which  has  arisen  on  tbe  subject,  and  espe- 
cially in  Schimmelpennich  v.  Bayard  (I  Pet.,  284;  §§  135-138,  supra),  and  Boyce 
r.  Edwards,  4  Pet.,  111.  Now,  it  is  plain  that  if  such  a  promise  becomes,  as  it 
were,  a  circulating  promise  to  accept  the  bill,  when  drawn,  in  favor  of  and  to. 
any  party  who  shall  take  the  bill  upon  the  faith  of  such  promise,  and  operates 
as  an  acceptance  of  the  bill,  it  must  be  because  the  promise  to  accept  in  such 
a  case  is  a  promise  by  intendment  of  law  made  to  the  party  who  takes  the  bill, 
and  then,  at  his  election,  it  may  be  treated  as  an  acceptance  or  as  a  promise  to 
accept.  This,  therefore,  alone  would  establish  the  point  of  a  privity  of  con- 
tract between  the  party  giving  the  letter  of  credit  and  the  party  advancing  the 
money  and  taking  the  bill  on  the  credit  thereof;  and  it  is  manifestly  founded 
on  a  sufficient  consideration.  Now,  I  know  of  no  just  or  reasonable  ground 
upon  which  a  distinction  can  be  maintained  between  an  implied  acceptance  in 
favor  of  the  person  who  makes  advances,  and  takes  the  bill  under  such  circum- 
stances, and  a  promise  to  accept  the  bill.  In  each  case  it  inures  as  a  direct 
contract  with  the  part}*",  founded  upon  the  intent  and  the  object  of  the  letter 
of  credit  or  the  written  promise;  and  he  has,  and  ought  to  have,  his  election, 
either  to  treat  it  as  a  positive  acceptance,  or  as  a  promise  to  accept  made 
directly  to  him  through  the  open  letter  of  credit  addressed  to  him,  either 
si>ecially  or  generally,  tor-  that  purpose.  Such  is  the  doctrine  which  for  many 
years  I  have  constantly  supposed  to  be  well  established  in  the  practice  of  the 
commercial  world,  and,  therefore,  never  questioned  in  courts  of  justice;  and 
upon  this  very  doctrine  my  judgment  proceeded  in  the  recent  case  of  Baring  v, 
Lyman,  1  Story,  397,  414,  415;  S.  C,  4  Law  Rep.,  303.  It  does  not,  however, 
rest  upon  my  single  opinion,  but  it  has  been  fully  recognized  by  the  supreme 
court  of  the  United  States.  In  Townsley  v,  Sumrall  (2  Pet.,  17u,  181;  §§  142- 
150,  8upm\  the  court  said:  "If  a  person  undertake,  in  consideration  that  an- 
other will  purchase  a  bill  already  drawn,  or  to  be  thereafter  drawn,  and  as  an 
inducement  to  the  purchase  to  accept  it,  and  the  bill  is  drawn  and  purchased 
upon  the  credit  of  such  promise  for  a  sufficient  consideration,  such  promise  to 
accept  is  binding  upon  the  party.  It  is  an  original  promise  to  the  purchaser, 
not  merely  a  promise  for  the  debt  of  another,  and  having  a  sufficient  con- 
sideration to  support  it,  in  reason  and  justice,  as  well  as  in  law,  it  ought  to  bind 
him.  It  is  of  no  consequence  that  the  direct  consideration  moves  to  a  third 
person,  as  in  this  case  to  the  drawer  of  the  bill;  for  it  moves  from  the  pur- 
chaser, and  is  his  inducement  for  taking  the  bill.  lie  pays  his  money  upon  the 
faith  of  it,  and  is  entitled  to  claim  a  fulfilment  of  it.  It  is  not  a  case  falling 
within  the  objects  or  the  mischiefs  of  the  statute  of  frauds.  If  A.  says  to  B., 
*Pay  so  much  money  to  C,  and  I  will  repay  it  to  you,'  it  is  an  original,  inde- 
pendent promise;  and,  if  the  money  is  paid  upon  the  faith  of  it,  it  has  been 
always  deemed  an  obligatory  contract,  even  though  it  be  by  parol,  because 
there  is  an  original  consideration  moving  between  the  immediate  parties  to  the 
•contract.  Damage  to  the  promisee  constitutes  as  good  a  consideration  as  benefit 
to  the  promisor.  In  cases  not  absolutely  closed  by  authority  this  court  has 
already  expressed  a  strong  inclination  not  to  extend  the  operation  of  the  statute 
of  frauds  so  as  to  embrace  original  and  distinct  promises,  made  by  different 
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persons  at  the  same  time,  upon  the  same  general  consideration.  Then,  again^ 
as  to  the  consideration,  it  can  make  no  difference  in  law  whether  the  debt  for 
which  the  bill  is  taken  is  a  pre-existing  debt  or  money  then  paid  for  the  bill. 
In  each  case  there  is  a  substantial  credit  given  by  the  party  to  the  drawer 
upon  the  bill,  and  the  party  parts  with  his  present  rights  at  the  instance  of  the 
promisee,  whose  promise  is  substantially  a  new  ami  independent  one,  and  not  a 
mere  guaranty  of  the  existing  promise  of  the  drawer.  Under  such  circum- 
stances, there  is  no  substantial  distinction  whether  the  bill  be  then  in  existence* 
or  be  drawn  afterwards.  In  each  case  the  object  of  the  promise  is  to  induce 
the  party  to  take  the  bill  upon  the  credit  of  the  promise;  and  if  he  does  so  take 
it,  it  binds  the  promisor.  The  question  whether  a  parol  promise  to  accept  a 
non-existing  bill  amounts  to  an  acceptance  of  the  bill,  when  drawn,  is  quite  a 
different  question,  and  does  not  arise  in  this  case.  If  the  promise  to  accept 
were  binding,  the  plaintiff  would  be  entitled  to  recover,  althouijh  it  should  not 
be  deemed  a  virtual  acceptance."  In  Boyce  v.  Edwards,  4  Pet.  R,  111,  121, 
122,  123,  the  court  held  that  if,  in  the  particular  case,  by  reason  of  the  bill  to 
be  drawn  not  being  definitely  described,  in  the  manner  limited  by  the  case  of 
Coolidge  V,  Payson,  2  Wheat.,  75,  the  promise  to  accept  would  not  operate  as 
an  acceptance  of  the  bill  in  favor  of  the  party  receiving  it,  stilt  it  would  oper- 
ate as  a  promise  to  him  to  accept  the  bill,  when  drawn,  and  thus  be  equally 
available  for  him.  The  language  of  the  court,  upon  that  occasion,  was:  "  The 
rule  laid  down  in  Coolidge  v  Payson  requires  the  authority  to  be  pointed  to 
the  specific  bill  or  bills  to  which  it  is  intended  to  be  applied,  in  order  that  the 
party  who  takes  the  bill  upon  the  credit  of  such  authority  may  not  be  mistaken 
in  its  application."  And  again:  ''The  distinction  between  an  action  on  a  bill 
as  an  accepted  bill,  and  one  founded  on  a  breach  of  promise  to  accept,  seems 
not  to  have  been  adverted  to.  But  the  evidence  necessary  to  support  the  one 
or  the  other  is  materially  different.  To  maintain  the  former,  as  has  been  al- 
ready shown,  the  promise  must  be  applied  to  the  particular  bill  alleged  in  the 
declaration  to  have  been  accepted.  In  the  latter,  the  evidence  may  be  of  a 
more  general  character,  and  the  authority  to  draw  may  be  collected  from  cir- 
cumstances, and  extended  to  all  bills  coming  fairly  within  the  scope  of  the 
promise.  Courts  have  latterly  leaned  very  much  against  extending  the  doctrine 
of  implied  acceptances  so  as  to  sustain  an  action  upon  the  bill.  For  all  practical 
purposes,  in  commercial  transactions  in  bills  of  exchange,  such  collateral  accept- 
ances are  extremely  inconvenient,  and  injurious  to  the  credit  of  the  bdls;  and 
this  has  led  judges  frequently  to  express  their  dissatisfaction  that  the  rule  had 
been  carried  as  far  as  it  has,  and  their  regret  that  any  other  act  than  a  written 
acceptance  on  the  bill  had  ever  been  deemed  an  acceptance.  As  it  respects  the 
rights  and  the  remedy  of  the  immediate  parties  to  the  promise  to  accept,  and 
all  others  who  may  take  bills  upon  the  credit  of  such  promise,  they  are  equally 
secure,  and  equally  attainable  by  an  action  for  the  breach  of  the  promise  to 
accept,  as  they  could  be  by  an  action  on  the  bill  itself." 

The  case  of  Adams  v.  Jones,  12  Pet,  207,  213,  is  equally  explicit  to  show 
that  a  written  promise  made  to  one  person  may  inure  as  a  promise  in  favor  of 
another  person,  who  gives  credit  on  the  footing  of  that  promise,  where  the 
terms  of  the  latter  are  such  as  prove  that  it  was  intended  to  be  shown,  and  ta 
produce  that  very  credit. 

The  case  of  Carnegie  v.  Morrison,  2  Mete,  381,  395,  396,  is  also  an  authority 
to  the  same  purpose;  and,  indeed,  it  runs  on  all  fours  with  the  present  case. 

It  is  unnecessary  for  me  to  add  that  my  own  judgment  is  persuasively  gov- 
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erned  by  "these  decisions,  not  merely  as  authorities  (although  that  would  be  a 
decisive  ground),  but  upon  principle,  as  tending  to  further  and  establish  com- 
mercial confidence,  and  to  give  that  sanctity,  circulation  and  faith  to  letters  of 
credit  which  constitute  the  very  foundations  upon  which  they  were  first  built, 
and  by  which  alone  they  can  be  sustained  in  the  business  of  modern  commerce. 
My  judgment,  therefore,  is  that  the  plaintiff  is  entitled  to  recover  the  amount 
of  the  damages  sustained  by  the  refusal  of  the  defendants  to  accept  the  bill  ia 
controversy. 

§  157.  Doomages  on  a  protested  bill  s/iould  include  re-exchange. 

What  should  those  damages  be?  Should  they  cover  all  the  money  actually 
paid  upon  the  protested  bills  by  the  plaintiffs,  including  re-exchange,  together 
with  interest,  or  should  the  re-exchange  be  excluded  ?  It  is  clear  that  the  ac- 
ceptor is  not,  ordinarily,  bound  to  any  holder  to  pay  re-exchange  upon  his  re- 
fusal to  pay  the  bill,  but  only  to  pay  the  principal  and  interest.  But  here  the 
drawees  (the  defendants)  have  promised  to  accept  and  pay  the  bill  upon  a  suf- 
ficient consideration ;  and  I  do  not  perceive  any  ground  why  the  defendants 
should  not  be  bound  to  indemnify  the  plaintiffs  against  all  losses,  including 
re-exchange,  which  have  been  the  natural  and  necessary  consequence  of  their 
refusal  to  perform  their  contract  made  with  the  plaintiffs.  The  defendants, 
are  not  sued  as  acceptors,  but  as  special  contractors  who  have  broken  their  con- 
tract, by  which  breach  the  plaintiffs  have  been  compelled  to  pay  the  very 
moneys,  including  re-exchange,  which  they  now  seek  to  recover  back.  It  seems 
to  me  that  they  are  entitled  to  the  full  amount  paid  bj'  them,  and  interest 
upon  the  same  from  the  time  when  it  was  paid.  That  interest  should  be  the 
interest  of  the  place  where  the  money  was  payable  by  the  plaintiffs,  and,  of 
course,  where  they  were  to  be  reimbursed.  The  case  of  Riggs  v,  Lindsay,  7 
Cranch,  500,  seems  to  me  a  clear  and  satisfactory  authority  that  the  plaintiffs 
are  entitled  to  a  full  reimbursement  of  all  the  sums  paid  by  them,  including^ 
re-exchange.  This  also  appears.to  have  been  the  opinion  of  Mr.  Justice  Bay- 
ley,  m  his  work  on  Bills  of  Exchange.  Bayley  on  Bills,  ch.  9,  p.  353,  5th  Lon- 
don ed.,  1830;  id.,  Amer.  ed.,  p.  380.  It  was  also  directly  affirmed  by  Lord 
Camden  in  Francis  v.  Rucker,  Amb.,  672.  Pothier  holds  that  the  acceptor  is^ 
in  all  cases,  bound  to  pay  the  re-exchange  to  the  holder  in  the  same  manner  as 
the  drawer  would  be  (Pothier  De  Change,  n.  117),  which  is  carrying  the  rule 
beyond  what  our  law  seems  to  justify.  Napier  v.  Schneider,  12  East,  420;. 
Woolsey  v.  Crawford,  2  Camp.,  445.  See,  aLso,  Story  on  Bills  of  Exchange, 
§  459  to  §  463. 

For  these  reasons  I  am  of  opinion  that  the  whole  damages  and  costs,  and 
expenses  paid  by  the  plaintiffs,  including  re-exchange,  with  interest,  are  to^be 
included  in  the  judgment  for  the  plaintiffs. 

SCUDDER  V.  UNION  NATIONAL  BANK. 
(1  Otto,  40e-4l4     1875.) 

Eeror  to  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mr.  Justice  Hunt. 

Statement  of  Facts. —  It  is  not  necessary  to  examine  the  question  whether  a 
denial  of  the  motion  to  set  aside  the  summons  can  be  presented  as  a  ground  of 
error  on  this  hearing.  The  facts  are  so  clearly  against  the  motion  that  the 
question  does  not  arise.    Nor  does  it  become  necessary  to  examine  the  question 
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of  pleading  which  is  bo  elaborately  spread  out  in  the  record.  The  only  serious 
question  in  the  case  is  presented  upon  the  objection  to  the  admission  of  evi- 
dence and  to  the  charge  of  the  judge. 

Upon  the  merits  the  case  is  this:  The  plaintiff  below  sought  to  recover  from 
the  Mrm  of  Henry  Ames  &  Co.,  of  St.  Louis,  Mo.,  the  amount  of  a  bill  of  ex- 
change, of  which  the  following  is  a  copy,  viz. : 
"  $8,125.00.  Chicago,  July  7,  1871. 

"  Pay  to  the  order  of  Union  National  Bank  eight  thousand  one  hundred  and 
twenty-five  dollars,  value  received,  and  charge *to  account  of 

"  Leland  &  Hasbach. 

"  To  Messrs.  Henry  Ames  <&  Co.^  St.  Zaiiis,  MoP 

B}'  the  direction  of  Ames  &  Co.,  Leland  &  Harbach  had  bought  for  them, 
and  on  the  7th  day  of  July,  1871,  shipped  to  them  at  St.  Louis  five  hundred 
barrels  of  pork,  and  gave  their  check  on  the  Union  Bank  to  Hancock,  the  seller 
of  the  same,  for  $8,000.  Leland  &  Harbach  then  drew  the  bill  in  question  and 
sent  the  same  by  their  clerk  to  the  Union  Bank  (the  plaintiff  below)  to  be 
placed  to  their  credit.  The  bank  declined  to  receive  the  bill  unless  accom- 
panied by  the  bill  of  lading  or  other  security.  The  clerk  returned  and  re- 
ported accordingly  to  Leland  &  Harbach.  One  of  the  firm  then  directed  the 
clerk  to  return  to  the  bank  and  say  that  Mr.  Scudder,  one  of  the  firm  of  Ames 
&  Co.  (the  drawees),  was  then  in  Chicago,  and  had  authorized  the  drawing  of 
the  draft;  that  it  w^as  drawn  against  five  hundred  barrels  of  pork  that  day 
bought  by  Leland  &  Harbach  for  them,  and  duly  shipped  to  them.  The  clerk 
returned  to  the  bank  and  made  this  statement  to  its  vice-president,  who  there- 
upon, on  the  faith  of  the  statement  that  the  bill  was  authorized  by  the  defend- 
ants, discounted  the  same,  and  the  proceeds  were  placed  to  the  credit  of 
Leland  &  Harbach.  Out  of  the  proceeds  the  check  given  to  Hancock  for  the 
pork  was  paid  by  the  bank.  The  direction  to  inform  the  bank  that  Mr.  Scud- 
der was  in  Chicago  and  had  authorized  the  dra.wing  of  the  draft  was  made  in 
the  presence  and  in' the  hearing  of  Scudder,  and  without  objection  by  him. 

The  point  was  raised  in  various  forms  upon  the  admission  of  evidence,  and 
by  the  charge  of  the  judge,  whether,  upon  this  state  of  facts,  the  firm  of  Ames 
&  Co.,  the  defendants,  were  liable  to  the  bank  for  the  amount  of  the  bill.  The 
jury,  under  the  charge  of  the  judge,  held  them  to  be  liable;  and  it  is  from  the 
judgment  entered  upon  that  verdict  that  the  present  writ  of  error  is  brought.  The 
question  is  discussed  in  the  appellant's  brief,  and  properly,  as  if  the  direction 
to  the  clerk  had  been  given  by  Scudder  in  person.  The  jury  were  authorized 
to  consider  the  direction  in  his  name,  in  his  presence  and  hearing,  without  ob- 
jection by  him,  as  made  by  himself.  The  objection  relied  on  is  that  the  trans- 
action amounted,  at  most,  to  a  parol  promise  to  accept  a  bill  of  exchange  then 
in  existence.    It  is  insisted  that  such  a  promise  does  not  bind  the  defendants. 

§  1 58.    What  law  governs  contract  as  to  acceptance. 

The  suit  to  recover  upon  the  alleged  acceptance,  or  upon  the  refusal  to  accept, 
being  in  the  state  of  Illinois,  and  the  contract  having  been  made  in  that  state, 
the  judgment  is  to  be  given  according  to  the  law  of  that  state.  The  law  of  the 
expected  place  of  performance,  should  there  be  a  difference,  yields  to  the  lex 
fori  and  the  lex  loci  contractus.  In  Wheaton  on  Conflict  of  Laws,-  sec.  401  />,  the 
rule  is  thus  laid  down:  "  Obligations,  in  respect  to  the  mode  of  their  solemni- 
zation, are  subject  to  the  rule  locus  regit  acturn;  in  respect  to  their  interpretation, 
to  the  lex  loci  contractus;  in  respect  to  the  mode  of  their  performance,  to  the 
law  of  the  place  of  their  performance.     But  the  lex  fori  determines  when  and 
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how  such  laws,  when  foreign,  are  to  be  adopted,  and,  in  all  cases  not  specified 
above,  supplies  the  applicatory  law."  Miller  v.  Tiffany,  1  Wall.,  310;  Chapman 
r.  Robertson,  6  Paige,  627;  Andrews  v.  Pond,  13  Pet.,  78;  Lanusse  v.  Barker, 
3  Wheat.,  147;  Adams  v.  Robertson,  37  111.,  59;  Fergusons.  Fuffe,  8  C.  &  F., 
121;  Bain  v.  Whitehaven  &  Furness  Junction  R'y  Co.,  3  H.  L.  Cas.,  1; 
-Scott  i;.  Pilkmgton,  15  Abb.  Pr.,  285;  Story,  Confl.  Laws,  203;  DeWolf  v. 
Johnson,  10  Wheat.,  367. 

§  159,  BiU  is  made  at  the  place  where  it  is  made  payable. 

The  rule  is  often  laid  down  that  the  law  of  the  place  of  performance  governs 
the  contract.  Mr.  Parsons,  in  his  "  Treatise  on  Notes  and  Bills,"  Hses  this 
language :  '^  If  a  note  or  bill  be  made  payable  at  a  particular  place,  it  is  to  be 
treated  as  if  made  there,  without  reference  to  the  place  at  which  it  is  writtea 
or  signed  or  dated."    p.  324. 

For  the  purposes  of  payment  and  the  incidents  of  payment  this  is  a  sound 
proposition.  Thus  the  bill  in  question  is  directed  to  parties  residing  in  St.  Louis, 
Mo.,  and  contains  no  statement  whether  it  is  payable  on  time  or  at  sight.  It  is, 
in  law,  a  sight  draft.  Whether  a  sight  draft  is  payable  immediately  upon  pres- 
entation, or  whether  days  of  grace  are  allowed,  and  to  what  extent,  is  differ- 
ently held  in  different  states.  The  law  of  Missouri,  where  this  draft  is  payable, 
determines  that  question  in  the  present  instance. 

§  1 60. presentation  for  acceptance  or  protest,'  rate  of  interest. 

The  time,  manner  and  circumstances  of  presentation  for  acceptance  or  pro- 
test, the  rate  of  interest  when  this  is  not  specified  in  the  bill  (Young  v.  Harris, 
14  B.  Mon.,  556;  Parry  v.  Ainsworth,  22  Barb.,  118),  are  points  connected  with 
the  payment  of  the  bill,  and  are  also  instances  to  illustrate  the  meaning  of  the 
rule  that  the  place  of  performance  governs  the  bill.  The  same  author,  however, 
lays  down  the  rule  that  the  place  of  making  the  contract  governs  as  to  the 
formalities  necessary  to  the  validity  of  the  contract,  p.  317.  Thus,  whether 
a  contract  shall  be  in  writing  or  ma}^  be  made  by  parol  is  a  formality  to  be  de- 
termined by  the  law  of  the  place  where  it  is  made.  If  valid  there,  the  contract 
is  binding,  although  the  law  of  the  place  of  performance  may  require  the  con- 
tract to  be  in  writing.  Dacosta  v.  Hatch,  4  Zab.,  319.  So  when  a  note  was 
indorsed  in  New  York,  although  drawn  and  made  payable  in  France,  the  in- 
dorsee may  recover  against  the  payee  and  indorser  upon  a  failure  to  accept, 
although  by  the  laws  of  France  such  suit  cannot  be  maintained  until  after  de- 
fault in  payment.  Aymar  v,  Shelden,  12  Wend.,  439.  So  if  a  note  payable  in 
If ew  York  be  given  in  the  state  of  Illinois  for  money  there  lent,  reserving  ten 
percent,  interest,  which  is  legal  in  that  state,  the  note  is  valid,  although  but 
seven  per  cent,  interest  is  allowed  by  the  laws  of  the  former  state.  Miller  v. 
Tiffany,  1  Wall.,  310;  Depeau  t;.  Humphry,  20  How.,  [Martin?]  1;  Chapman 
V.  Robertson,  6  Paige,  627;  Andrews  v.  Pond,  13  Pet.,  65. 

§  161.    What  law  governs  execution^  interpretation  and  validity/  of  contract. 

Matters  bearing  upon  the  execution,  the  interpretation  and  the  validity  of  a 
contract  are  determined  by  the  law  of  the  place  where  the  contract  is  made. 
Matters  connected  with  its  performance  are  regulated  by  the  law  prevailing 
at  the  place  of  performance.  Matters  respecting  the  remedy,  such  as  the  bring- 
ing of  suits,  admissibility  of  evidence,  statutes  of  limitation,  depend  upon  the 
law  of  the  place  where  the  suit  is  brought.  A  careful  examination  of  the 
well-considered  decisions  of  this  country  and  of  England  will  sustain  these 
positions. 
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§  16  J.    Verbal  acceptance  is  valid. 

There  is  no  statute  of  the  state  of  Illinois  that  requires  an  acceptance  of  a 
bill  of  exchange  to  be  in  writing,  or  that  prohibits  a  parol  promise  to  accept  a 
bill  of  exchange;  on  the  contrary,  a  parol  acceptance  and  a  parol  promise  to 
accept  are  valid  in  that  state,  and  the  decisions  of  its  highest  court  hold  that  a 
parol  promise  to  accept  a  bill  is  an  acceptance  thereof.  If  this  be  so,  no  ques- 
tion of  jurisdiction  or  of  conflict  of  laws  arises.  The  contract  to  accept  was  not 
only  made  in  Illinois,  but  the  bill  was  then  and  there  actually  accepted  in  Illinois, 
as  perfectly  as  if  Mr.  Scudder  had  written  an  acceptance  across  its  face,  and 
signed  thereto  the  name  of  his  firm.  The  contract  to  accept  the  bill  was  not  to 
.  be  performed  in  Missouri,  It  had  already,  by  the  promise,  been  performed  in 
Illinois.  The  contract  to  pay  was,  indeed,  to  be  performed  in  Missouri;  but 
that  was  a  different  contract  from  that  of  acceptance.  Nelson  v.  First  Nat. 
Bank,  48  111.,  39;  Mason  v.  Dousay,  35  id.,  424;  Jones  v.  Bank,  34  id.,  319. 
Unless  forbidden  by  statute,  it  is  the  rule  of  law  generally,  that  a  promise  to 
accept  an  existing  bill  is  an  acceptance  thereof,  whether  the  promise  be  in  writ- 
ing or  by  parol.  Wynne  v.  Raikes,  5  East,  514;  Bank  of  Ireland  v.  Archer,  11 
Mees.  &  W.,  383;  How  v.  Lormg,  2i  Pick.,  254;  Ward  v.  Allen,  2  Mete,  53; 
Bank  v.  Woodruff,  34Vt.,  92;  Spalding  v.  Andrews,  12  Wright,  411;  Williams 
V.  Winans,  2  Green  (N.  J.),  309;  Storer  v.  Logan,  9  Mass.,  55;  Byles  on  Bills, 
sec.  149;  Barney  v.  Withington,  37  N.  Y.,  112.  See  the  Illinois  cases  cited, 
supra.  Says  Lord  Ellen  borough,  in  the  first  of  these  cases,  "A  promise  to  ac- 
cept an  existing  bill  is  an  acceptance.  A  promise  to  pay  it  is  also  an  acceptance. 
A  promise,  therefore,  to  do  the  one  or  the  other, —  i.  e.,  to  accept  or  certainly 
pay, —  cannot  be  less  than  an  acceptance." 

In  Williams  v.  Winans,  Hornblower,  C.  J.,  says,  "The  first  question  is, 
whether  a  parol  acceptance  of  a  bill  will  bind  the  acceptor;  and  of  this  there 
is  at  this  day  no  room  to  doubt.  The  defendant  was  informed  of  the  sale,  and 
that  his  son  had  drawn  an  order  on  him  for  $125 ;  to  which  he  answered,  it  was 
all  right.  He  afterwards  found  the  interest  partly  paid,  and  the  evidence  of 
payment  mdorsed  upon  it  in  the  handwriting  of  the  defendant.  These  circum- 
stances were  proper  and  legal  evidence  from  which  the  jury  might  infer  an 
acceptance."  It  is  a  sound  principle  of  morality,  which  is  sustained  by  well- 
considered  decisions,  that  one  who  promises  another,  either  in  writing  or  by 
parol,  that  he  will  accept  a  particular  bill  of  exchange,  and  thereby  induces 
him  to  advance  his  mone}'^  upon  such  bill,  in  reliance  upon  his  promise,  shall  be 
held  to  make  good  his  promise.  The  party  advances  his  money  upon  an  original 
promise,  upon  a  valuable  consideration ;  and  the  promisor  is,  upon  principle, 
bound  to  carry  out  his  undertaking.  Whether  it  shall  be  held  to  be  an  accept- 
ance, or  whether  he  shall  be  subjected  in  damages  for  a  breach  of  his  promise 
to  accept,  or  whether  he  shall  be  held  to  be  estopped  from  impeaching  his  word, 
is  a  matter  of  form  merely.  The  result  in  either  event  is  to  compel  the  prom- 
isor to  pay  the  amount  of  the  bill  with  interest.  Townsley  v.  Sumrall,  2  Pet., 
170  (§§  142-150,  supra);  Boyce  v.  Edwards,  4  id..  Ill;  Goodrich  v.  Gordon,  15 
Johns.,  6;  Scott  v.  Pilkington,  15  Abb.  Pr.,  285;  Ontario  Bank  v.  Worthing- 
ton,  12  Wend.,  593;  Bissell  v.  Lewis,  4  Mich.,  450;  Williams  v.  Winans,  supra. 
These  principles  settle  the  present  case  against  the  appellants.  It  certainly  does 
not  aid  their  case,  that  after  assuring  the  bank,  through  the  message  of  Leland 

6  Harbach,  that  the  draft  was  drawn  against  produce  that  day  shipped  to  the 
drawees,  and  that  it  was  drawn  by  the  authority  of  the  firm  (while,  in  fact, 
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the  produce  was  shipped  to  and  received  and  sold  by  them),  and  that  the  bank* 
in  reliance  upon  this  assurance  discounted  the  bill,  Mr.  Scudder  should  at  once 
have  telegraphed  his  firm  in  St.  Louis  to  delay  payment  of  the  draft,  and,  by 
a  subsequent  telegram,  should  have  directed  them  not  to  pay  it. 

The  judgment  mu%t  he  affirmed, 

RABORG  V.  PEYTON. 
(2  Wheaton,  885-389.    1817.) 

Error  to  the  Circuit  Court  for  the  District  of  Columbia. 

Opinion  by  Mr.  Justice  Story. 

Statement  of  Facts. —  This  is  an  action  of  debt  brought  against  the  defend- 
ant in  error,  as  acceptor  of  a  bill  of  exchange,  by  the  plaintiffs  in  error  as  in- 
dorsees. The  declaration  alleges  that  the  bill  was  drawn,  accepted,  and 
indorsed,  for  value  received.  The  only  question  is,  whether  debt  lies  in  such 
a  ca^. 

§  163.  Debt  lies  against  an  acceptor. 

The  general  principle  has  been  very  correctly  stated  by  Lord  Chief  Baron 
Comyn,  that  debt  lies  upon  every  express  contract  to  pay  a  sum  certain;  and 
he  adds,  also,  that  it  lies  though  there  be  only  an  implied  contract.  Com.  Dig., 
Debt,  a.  8,  a.  9.  But  it  has  been  supposed  that  this  principle  does  not  apply 
to  an  action  on  a  bill  of  exchange,  even  where  the  suit  is  brought  by  the  payee 
against  the  acceptor,  and  a  foi'tiori  not  where  it  is  brought  by  the  indorsee. 
It  is  admitted  that  in  Ilardres,  485,  the  court  held  that  debt  does  not  lie  by  the 
payee  of  a  bill  of  exchange  against  tjie  acceptor.  The  reasons  given  for  this 
opinion  were,  first,  that  there  is  no  privity  of  contract  between  the  parties; 
and  secondly,  that  an  acceptance  is  only  in  the  nature  of  a  collateral  promise 
or  engagement  to  pay  the  debt  of  another,  which  does  not  create  a  duty. 

§  164.  A  privity  of  contract  exists  between  payee  and  acceptor. 

It  is  very  difficult  to  perceive  how  it  can  be  correctly  affirmed  that  there  is 
no  privity  of  contract  between  the  payee  and  acceptor.  There  is,  in  the  very 
nature  of  the  engagement,  a  direct  and  immediate  contract  between  them« 
The  consideration  may  not  always,  although  it  frequently  does,  arise  between 
them;  but  privity  of  contract  may  exist  if  there  be  an  express  contract,  al- 
though the  consideration  of  the  contract  originated  alitmde.  Besides,  if  one 
person  deliver  money  to  another  for  the  use  of  a  third  person,  it  has  been  set- 
tled that  such  a  privity  exists  that  the  latter  may  maintain  an  action  of  debt 
against  the  bailee.  Harris  v.  De  Bervoir,  Cro.  Jac,  687.  And  it  is  clear  that 
an  acceptance  is  evidence  of  money  had  and  received  by  the  acceptor  for  the 
use  of  the  holder.  Tatlock  v.  Harris,  3  Term  K.,  174;  Vere  v.  Lewis,  3  Term 
R,  172.  It  is  also  evidence  of  money  paid  by  the  holder  to  the  use  of  the  ac- 
ceptor. Vere  v.  Lewis,  3  Term  R,  172,  and  Bailey  on  Bills,  164,  3d  edition. 
A  privity  of  contract,  and  a  duty  to  pa}^  would  seem,  in  such  a  case,  to  be 
completely  established;  and  wherever  the  common  law  raises  a  duty,  debt  lie?. 

§  165.  Acceptance  not  a  collateral  promise  to  pay  another*  s  debt. 

The  other  reason  would  seem  not  better  founded.  An  acceptance  is  not  a 
collateral  engagement  to  pay  the  debt  of  another ;  it  is  an  absolute  engagement  to 
pay  the  money  to  the  holder  of  the  bill ;  and  the  engagements  of  all  the  other  par- 
ties are  merely  collateral.  Prima  facicy  every  acceptance  affords  a  presump- 
tion of  funds  of  the  drawer  in  the  hands  of  the  acceptor,  and  is,  of  itself, 
an  express  appropriation  of  those  funds  for  the  use  of  the  holder.    The  casd 

451 


glee.  BILLS  AND  NOTES. 

may,  indeed,  be  otherwise;  and  then  the  acceptor,  in  fact, pays  the  debt  of  the 
drawer;  but  as  between  himself  and  the  payee  it  is  not  a  collateral,  but  an  orig- 
inal and  direct  undertaking.  The  payee  accepts  the  acceptor  as  his  debtor, 
and  he  cannot  resort  to  the  drawer  but  upon  a  failure  of  due  payment 
of  the  bill.  The  engagement  of  the  drawer,  therefore,  may  more  properly 
be  termed  collateral.  Yet  it  has  been  held  that  debt  will  lie  in  favor  of 
a  payee  against  the  drawer  in  case  of  non-payment  by  the  acceptor.  Hard's 
Case,  Salk.,  23;  Hodges  v.  Stewart,  Skinn.,  346;  and  see  Bishop  v.  Young, 
2  Bqs.  &  Pull.,  78. 

The  reasons,  then,  assigned  for  the  decision  in  Hardres  are  not  satisfactory; 
and  it  deserves  consideration  that  it  was  made  at  a  time  when  the  principles 
respecting  mercantile  contracts  were  not  generally  understood.  The  old  doc- 
trine upon  this  subject  has  been  very  considerably  shaken  in  modern  times. 
An  i7idebitatua  assumpsit  will  now  lie  in  favor  of  the  payee  against  the  acceptor; 
and  it  is  generally  true  that  where  such  an  action  lies,  debt  will  lie.  And  a  still 
stronger  case  is,  that  an  acceptance  is  good  evidence  on  a  count  upon  aa 
inshnul  computassant  (Israel  v.  Douglass,  1  II.  Bl.,  239),  which  can  only  be 
upon  the  footing  of  a  privity  of  contract.  But  the  most  important  case  is  that 
of  Bishop  V.  Young,  2  Bos.  &  Pull.,  78.  It  was  there  held,  in  opposition  to 
what  was  supposed  to  have  been  the  doctrine  of  former  cases,  that  debt  would 
lie  by  the  payee  of  a  note  against  the  maker,  where  the  note  was  expressed  to 
be  for  value  received.  That  decision  was  given  with  measured  caution,  and 
the  court  expressly  declined  to  give  any  opinion  upon  any  but  the  case  in  judg- 
ment. The  case  in  Ilardres  was  there  discussed,  and  although  its  reasoning 
was  not  impugned,  an  authoritative  weight  was  not  attempted  to  be  given  to 
it.  In  general,  the  legal  predicament  of  the  maker  of  a  note  is  like  that  of 
the  acceptor  of  a  bill.  Each  is  liable  to  the  payee  for  the  payment  of  the  note 
or  bill  in  the  first  instance;  and  after  indorsement,  each  incurs  the  same  liabil- 
ities. And  if  an  action  of  debt  will  lie  in  favor  of  the  payee  of  a  note  against  the 
maker,  it  is  not  easy  to  perceive  any  sound  principle  upon  which  it  ought  to  be 
denied  against  an  acceptor  of  a  bill.  The  acceptance  of  a  bill  is  just  as  much 
an  admission  of  a  debt  between  the  immediate  parties  as  the  drawing  of  a  note. 

§  166.  Every  subsequent  holder  of  a  bill  is  a  payee. 

The  case  has  been  thus  far  considered  as  if  the  action  were  brought  by  the 
payee  against  the  acceptor.  And  this  certainly  presents  the  strongest  view  in 
favor  of  the  argument.  But  in  point  of  law  every  subsequent  holder,  in  re- 
spect to  the  acceptor  of  a  bill  and  the  maker  of  a  note,  stands  in  the  same  pre- 
dicament as  the  payee.  An  acceptance  is  as  much  evidence  of  money  had  and 
received  by  the  acceptor  to  the  use  of  such  holder,  and  of  money  paid  by  such 
holder  for  the  use  of  the  acceptor,  as  if  he  were  the  payee.  3  T.  R.,  172;  id., 
184;  Grant  v.  Vaughan,  3  Burr.,  1516.  Upon  the  whole,  we  do  not  think  that 
the  authority  in  Hardres  can  be  sustained  upon  principle;  and  we  see  no  incon- 
venience in  adopting  a  rule  more  consonant  to  the  just  rights  of  the  parties,  as 
recognized  in  modern  times.  In  so  doing,  we  apply  the  well-settled  doctrine 
that  debt  lies  in  every  case  where  the  common  law  creates  a  duty  for  the  pay- 
ment of  money,  and  in  every  case  where  there  is  an  express  contract  for  the 
payment  of  money.  We  are,  therefore,  of  opinion  that  debt  lies  upon  a  bill  of 
exchange  by  an  indorsee  of  the  bill  against  the  acceptor,  when  it  is  expressed 
to  be  for  value  received.  The  case  at  bar  is  somewhat  stronger;  for  the  dec- 
laration expressly  avers  that  the  bill  was  drawn,  indorsed  and  accepted  for 
value  received,  and  the  demurrer  admits  the  truth  of  the  averment. 
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This  opinion  must  be  certified  to  the  circuit  court  of  the  District  of  Colum- 
bia. From  the  view  which  has  been  taken  of  the  case,  it  is  unnecessary  to 
consider  whether  the  statute  of  Virginia  applies  to  it  or  not. 

Certificate^  accordingly. 

KONIG  V.  BAYARD. 

(1  Peters,  260-268.    1828.) 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  suit  was  brought  in  the  court  of  the  United 
States  for  the  second  circuit  and  district  of  New  York,  on  a  bill  of  exchange 
drawn  by  John  C.  Delprat,  of  Baltimore,  on  Messrs.  N.  and  J.  and  R  Van 
Staphorst,  of  Amsterdam,  in  favor  of  Le  Roy,  Bayard  &  Co.,  of  New  York, 
and  indorsed  by  them.  The  bill  was  regularly  presented  and  protested,  after 
which  it  was  accepted  and  paid  by  the  plaintiff,  for  the  honor  of  the  defend- 
ants. The  jury  found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
court,  on  a  case  stated  by  the  parties.  The  judges  of  the  circuit  court  were 
divided  in  opinion  on  the  following  points:  1.  Whether  the  letters  offered  in 
evidence  by  the  defendants,  and  objected  to,  ought  to  have  been  admitted. 
2.  Whether  the  plaintiff  had  a  right,  under  the  circumstances,  to  accept  and 
pay  tha  bill  in  question  under  protest,  for  the  honor  of  the  defendants,  and  is 
entitled  to  recover  the  amount,  with  charges  and  interest.  The  first  question 
is  understood  to  be  waived.  It  is  a  question  which  was  decided  by  the  court 
at  the  trial,  and  could  not  arise  after  verdict,  unless  a  motion  had  been  made 
for  a  new  trial. 

§  167.  Ri^ht  to  accept  and  pay  supra  protest. 

The  second  requires  an  examination  of  the  case  stated  by  counsel.  The  bill 
was  transmitted  by  Le  Roy,  Bayard  &  Co.  to  Messrs.  Rougemont  &  Behrends, 
of  London,  to  have  it  presented  for  acceptance,  who  inclosed  it  to  the  plaintiff 
in  a  letter,  from  which  the  following  is  an  extract:  "  We  beg  you  to  have  the 
iojclosed  accepted;  1st,  of  fl.  21,500,  60  days,  on  N.  and  J.  and  R  Van  Stap- 
horst, and  hold  the  same  to  the  disposal  of  2d,  3d,  and  4th.  You  will  oblige 
me  by  mentioning  the  day  of  acceptance,  and,  in  case  of  refusal,  you  will  have 
the  bill  protested."  The  plaintiff  gave  immediate  notice  of  the  dishonor  of  the 
bill,  and  of  their  intervention  for  the  honor  of  the  defendants.  Messrs.  N.  and 
J.  and  R  Van  Staphorst  addressed  a  letter  to  the  defendants,  dated  the  26th 
of  November,  1822,  giving  notice  that  the  bill  was  dishonored,  the  drawer  hav- 
ing no  right  to  draw,  and  that  they  were  advised  by  counsel  not  to  interpose 
in  their  own  names  for  the  honor  of  the  defendants.  The  letter  adds:  "In 
this  predicament  we  applied  to  our  friends  William  Konig  &  Co.,  who  had  the 
said  bill  in  hand,  informed  them  of  the  whole  case,  and  requested  these  gentle- 
men, under  our  guaranty,  to  intervene  on  behalf  of  your  signature,  with  accept- 
ance and  payment  of  the  above  bill;  which  favor  these  gentlemen  have  not 
refused  to  us;  so  that,  without  our  prejudice,  and  completely  without  yours, 
we  have  duly  protected  your  interest."  The  defendants  also  gave  in  evidence 
a  letter  from  the  plaintiff,  stating  that  he  had  intervened  at  the  request  of  N. 
and  J.  and  R.  Van  Staphorst,  and  under  their  guaranty;  but  that  they  re- 
quired him  to  proceed  against  the  defendants  as  preliminary  to  the  performance 
of  that  guaranty.  It  was  admitted  that  the  bill  was  drawn  by  J.  C.  Delprat 
on  his  own  account,  and  not  on  any  shipment  for  a  debt  due  from  him  to  the 
defendants  for  advances  previously  made  to  him;  and  that  he  had  given  to  the 
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defendants  an  order  on  N".  and  J.  and  R  Van  Staphorst  for  all  balances  due 
from  them  to  him.  It  is  not  alleged  that  the  drawees  had  any  funds  of 
the  drawer  in  their  hands. 

§  1 68.  Wliere  a  bill  is  accepted  supra  protest  at  the  instance  of  the  drawee^  hy 
his  agent  for  the  honor  of  an  indorser^  who  is  not  damaged  hy  the  circuity  of  the 
proceedings^  the  acceptor  may  qn  payment  recov^  from  the  indorser. 

The  plaintiff  in  this  case  must  be  considered  as  the  agent  of  K.  and  J.  and 
K.  Van  Staphorst,  and  as  having  paid  the  bill  at  their  instance.  All  parties 
concur  in  stating  this  fact.  The  Van  Staphorsts  adopted  this  circuitous  course, 
instead  of  interposing  directly  in  their  own  names,  under  the  advice  of  counsel 
They,  however,  immediately  stated  the  transaction  in  its  genuine  colors  to  the 
defendants.  It  is  impossible  to  doubt  that  a  person  may  thus  intervene,  through 
an  agent,  if  it  be  his  will  to  do  so.  The  suspicion  which  might  be  excited  by 
proceeding,  unnecessarily,  in  this  circuitous  manner  cannot  affect  a  transaction 
which  was  immediately  communicated,  with  all  its  circumstances,  to  the  per- 
sons in  whose  behalf  the  intervention  had  been  made,  unless  those  persons 
were  exposed  to  some  inconvenience,  to  which  they  would  not  have  been  ex- 
posed had  the  interposition  been  direct.  This  is  not  the  case  in  the  present 
instance,  since  it  cannot  be  doubted  that  the  defendants  might  have  availed 
themselves  of  every  defense  in  this  action  of  which  they  could  have  availed 
themselves  had  N.  and  J.  and  R.  Van  Staphorst  been  plaintiffs.  The  case  shows 
plainly  that  the  bill  was  not  drawn  on  funds,  and  that  the  drawees  were  not 
bound  to  accept  or  pay  it.  No  reason,  therefore,  can  be  assigned  why  the  per- 
son who  has  made  himself  the  holder  of  the  bill,  by  accepting  and  paying  it 
under  protest,  should  not  recover  its  amount  from  the  drawer  and  indorsers. 

JEWETT  V.  HONK 
(Circuit  Court  for  Georgia:  1  Woods,  530-586.    1873.) 

Opinion  by  Woods,  J. 

Statement  of  Facts. —  This  action  is  brought  by  plaintiffs  as  holders,  against 
the  defendant  as  acceptor,  of  a  bill  of  exchange,  of  which  the  following  is  a 
copy : 
«  $2,.587.90.  New  York,  June  25,  1870. 

"  Thirty  days  after  date  pay  to  the  order  of  ourselves,  twenty-five  hundred 
and  eighty-seven  90-100  dollars,  with  exchange  on  New  York,  and  charge  the 
same  to  account  of  Christol  &  Struthers. 

"  To  Mr.   Wm,  Sbne,  Savannah^  Ga.^^ 

The  bill  was  indorsed  by  Christol  &  Struthers  and  accepted  by  defendant. 
To  the  declaration  upon  this  bill  the  defendant  has  pleaded  the  general  issue, 
and  a  special  plea  to  the  effect  that  the  acceptance  was  without  consideration 
and  for  the  accommodation  of  the  drawers,  and  that  the  bill  was  given  to  the 
plaintiffs  in  liquidation  of  an  antecedent  debt  due  from  the  drawers  to  the 
plaintiffs,  and  that  no  injury  or  detriment  has  accrued  to  the  plaintiffs,  or 
benefit  to  the  drawers  or  defendant,  by  reason  of  said  acceptance.  The  facts 
about  which  there  is  no  dispute  are  in  substance  these:  On  the  25th  of  June, 
1870,  Christol  &  Struthers  were  a  firm  doing  business  in  the  city  of  New  York. 
They  were  indebted  to  the  plaintiffs,  John  Jewett  &  Sons,  who  were  pressing 
them  for  payment.  Christol  &  Struthers,  being  unable  to  pay  their  indebted- 
ness to  plaintiffs,  applied  to  the  defendant,  William  Hone,  of  Savannah,  for 
assistance,  which  he  assented  to  give.     To  this  end  Christol  &  Struthers  drew 
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the  bill  in  question,  which  was  indorsed  by  Christol  &  Struthers  and  accepted 
by  Hone,  who  was  purely  an  accommodation  acceptor,  and  received  no  con- 
sideration for  his  acceptance,  and  Christol. &  Struthers  agreed  with  him  to  pay 
the  bill  at  maturity.  The  bill  so  indorsed  and  accepted  was  before  maturity 
transferred  by  Christol  &  Struthers,  who  were  ''  hard  pressed,"  to  the  plaint- 
iffs, who  were  their  creditors,  "  in  liquidation  of  a  debt  due  them,"  and  the 
plaintiffs  "  received  it  for  the  amount  expressed  on  its  face."  Jewett  &  Sons 
knew  when  they  received  the  draft  that  Hone  was  an  accommodation  acceptor. 

The  question  presented  by  the  case  should  have  been  raised  on  demurrer 
to  the  suflSciency  of  the  plea.  Such  demurrer  was  not  filed,  and  the  point  in 
controversy  is  submitted  to  the  court  upon  the  motion  of  plaintiff  to  exclude 
the  evidence  of  the  defendant  tending  to  establish  his  special  plea.  The  point 
for  our  determination  is  this:  Can  an  accommodation  acceptor  of  a  bill  of 
exchange,  transferred  before  maturity  by  the  drawees  in  liquidation  of  an  an- 
tecedent debt,  set  up  as  a  defense  to  an  action  against  him  upon  the  bill  the 
fact  that  he  was  an  accommodation  acceptor,  that  fact  being  known  to  the 
holders  when  they  received  the  bill? 

§  169.  State  decisions  upon  commercial  law  not  binding  upon  federal  courts. 
Authorities. 

It  is  claimed  by  the  defendant  that  the  contract  sued  on  is  a  New  York  con- 
tract, made  and  to  be  performed  in  that  state,  and  that  it  must  be  governed  by 
the  law  of  that  state.  It  is  further  insisted  that  by  the  law  of  New  York,  as 
set  forth  in  the  decisions  of  the  courts,  the  facts  set  up  in  the  special  plea  would 
be  a  good  defense  to  this  action,  and  we  are  cited  to  the  following  cases:  War- 
dell  V.  Howell,  9  Wend.,  170;  Rosa  v.  Brotherson,  10  id.,  80;  Hart  v.  Palmer, 
12  id.,  523;  Root  v.  French,  13  id.,  570.  Is  this  court  bound  by  these  decisions, 
admitting  that  they  set  forth  the  settled  doctrine  in  New  York?  This  question 
was  raised  and  decided  in  the  negative  by  the  supreme  court  of  the  United 
States  in  Swift  v.  Tyson,  16  Pet.,  1  (§§  382-386,  infra),  in  which  the  court  says, 
in  referring  to  the  same  decisions  cited  in  this  case:  It  is  observable  that  the 
courts  of  New  York  do  not  found  their  decisions  upon  this  point  upon  any 
local  statute  or  positive,  fixed  or  ancient  local  usage,  but  they  deduce  the  doc- 
trine from  the  general  principles  of  commercial  law.  It  is,  however,  contended 
that  the  thirty-fourth  section  of  the  judiciary  act  of  1789,  chapter  20,  furnishes 
a  rule  obligatory  upon  this  court  to  follow  the  decisions  of  the  state  tribunals 
in  all  cases  to  which  they  apply.  That  section  provides  that  "  the  laws  of  the 
several  states,  except  when  the  constitution,  treaties  or  statutes  of  the  United 
States  shall  otherwise  require  or  provide,  shall  be  regarded  as  rules  of  decision 
in  trials  at  common  law  in  cases  where  they  apply.  In  order  to  maintain  the 
argument  it  is  essential,  therefore,  to  hold  that  the  word  '  laws '  in  this  section 
includes  within  the  scope  of  its  meaning  the  decisions  of  the  local  tribunals. 
In  the  ordinary  use  of  language  it  will  hardly  be  contended  that  the  decisions 
of  courts  constitute  laws.  They  are  at  most  only  evidence  of  what  the  laws 
are,  and  are  not  of  themselves  laws.  They  are  often  re-examined,  reversed  and 
qualified  by  the  courts  themselves,  whenever  they  are  found  to  be  either 
defective,  or  ill  founded,  or  otherwise  incorrect.  The  laws  of  a  state  are  more 
usually  understood  to  mean  the  rules  and  enactments  promulgated  by  the  legis- 
lative  authority  thereof,  or  long  established  local  customs  having  the  force  of 
laws.  In  all  the  various  cases  which  have  hitherto  come  before  us  for  decision, 
tliis  court  have  uniformly  supposed  that  the  true  interpretation  of  the  thirty* 
fourth  section  limited  its  application  to  state  laws  strictly  local ;  that  is  to  say,  ta 
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the  positive  statutes  of  the  state  and  the  coQstruction  thereof  adopted  by  the  local 
tribunals,  and  to  the  rights  and  titles  to  things  having  a  permanent  locality,  such 
as  the  rights  and  titles  to  real  estate  and  other  matters  immovable  and  intrater- 
ritorial  in  their  nature  and  character.  It  has  never  been  supposed  by  us  that 
the  section  did  apply  or  was  designed  to  apply  to  questions  of  a  more  general 
nature,  not  at  all  dependent  upon  local  statutes  or  local  usages  of  a  fixed  and 
permanent  operation,  as  for  example  to  the  construction  of  ordinary  contracts 
or  other  written  instruments,  and  especially  to  questions  of  general  commercial 
law,  when  the  state  tribunals  are  called  upon  to  perform  the  like  functions  as^ 
ourselves,  that  is,  to  ascertain  upon  general  reasoning  and  legal  analogies  what 
is  the  true  exposition  of  the  contract  or  instrument,  or  what  is  the  just  rule 
furnished  by  the  principles  of  commercial  law  to  govern  the  case.  .  .  The 
law  respecting  negotiable  instruments  may  be  truly  declared,  in  the  language 
of  Cicero,  adopted  by  Lord  Mansfield,  in  Luke  v.  Lyde,  2  Burr.,  883,  887,  to  be 
in  a  great  measure  not  the  law  of  a  single  country,  but  of  the  commercial 
world :  JVbn  erit  alia  lex  Romce^  alia  Athenia^  alia  nunc,  aliapostkac^  &ed  et  apud 
omnes  gentes  et  omni  tempore  una  eademqvs  lex  ohtinebatJ^ 
.  This  extract  from  the  decision  of  the  supreme  court  of  the  United  States 
shows  conclusively  that  we  are  not  to  be  controlled  by  the  decisions  of  the  local 
tribunals  of  New  York  in  passing  upon  the  rights  of  the  parties  in  this  action, 
even  if  these  decisions  were  uniform ;  but  they  are  not.  Thus,  in  Warren  v. 
Lynch,  5  Johns.,  239,  the  supreme  court  of  New  York  held  that  a  pre-existing 
debt  was  a  sufficient  consideration  to  entitle  a  honajlde  bolder,  without  notice, 
to  recover  the  amount  of  a  note  indorsed  to  him,  which  might  not,  as  betweea 
the  original  parties,  have  been  valid ;  and  the  same  doctrine  was  held  by  Mr. 
Chancellor  Kent,  in  Bay  v.  Coddington,  5  Johns.  Ch.,  54.  And  the  cases  in  10, 
12  and  13  Wendell,  aupra^  have,  by  subsequent  decisions  of  the  supreme  court 
of  judicature  of  the  state,  been  overruled.  Bank  v.  Babcock,  21  Wend.,  499 ; 
Bank  v.  Scoville,  24  id.,  115.  We  think  it  clear,  therefore,  that  in  determining' 
the  liability  of  the  defendant,  we  are  to  be  guided  by  the  rule  of  the  general 
law  merchant,  and  not  by  the  shifting  and  conflicting  decisions  of  any  local 
tribunals. 

§  1 70«  -4  pre-existing  debt  is  a  valuaile  consideration  npon  which  the  holder  of 
a  negotiable  instrument  is  entitled  to  protection  against  all  equities  between  aiUe- 
cedent  parties. 

Do  the  facts,  then,  as  they  appear  in  this  case,  constitute  a  defense  to  the 
action?  We  think  the  current  and  weight  of  authority  sustain  the  doctrine 
that  a  bonajlde  holder,  taking  a  negotiable  note  in  payment  of  or  as  security 
for  a  pre-existing  debt,  is  a  holder  for  a  valuable  consideration,  entitled  to  pro- 
tection against  all  the  equities  between  the  antecedent  parties.  Swift  v.  Tyson, 
16  Pet.,  1  (§§  382-386,  infra);  Coolidge  v.  Payson,  2  Wheat.,  66;  Townsley  v. 
Sumrall,  2  Pet.,  170  (§§142-150,  supra);  Atkinson  v.  Brooks,  26  Vt.,  569; 
Poirier  v.  Morris,  20  Law  &  Eq.,  103;  Petrie  v.  Clark,  11  Serg.  &  R,  377;  Gib- 
son V.  Conner,  3  Kelly,  47.  In  Swift  v.  Tyson  the  supreme  court  of  the  United 
States  says:  "  It  becomes  necessary  for  us,  upon  the  present  occasion,  to  express 
our  own  opinion  of  the  true  result  of  the  commercial  law  upon  the  question 
now  before  us.  And  we  have  no  hesitation  in  saying  that  a  pre-existing  debt 
does  constitute  a  valuable  consideration  in  the  sense  of  the  general  rule  as  ap- 
plicable to  negotiable  instruments.  Assuming  it  to  be  true  that  the  holder  of 
a  negotiable  instrument  is  unaffected  with  the  equities  between  the  antecedent 
parties,  of  which  he  has  no  notice,  only  where  he  receives  it  in  the  usual  course 
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of  trade  and  business,  for  a  valuable  consideration,  before  it  becomes  due,  we 
are  prepared  to  say  that  receiving  it  in  payment  of  or  as  security  for  a  pre- 
existing debt  is  according  to  the  known  usual  course  of  trade.  .  .  This  ques- 
tion has  several  times  been  before  this  court,  and  it  has  been  uniformly  held 
that  it  makes  no  diflferenoe  whatsoever  as  to  the  rights  of  the  holder,  whether 
the  debt  for  which  the  negotiable  instrument  is  transferred  to  him  is  a  pre-exist- 
ing debt  or  is  contracted  at  the  time  of  the  transfer.  In  each  case  he  equally 
gives  credit  to  the  instrument."  In  Atkinson  v.'  Brooks,  26  Vt.,  569,  supra,  the 
court  says:  ''But  it  has  often  been  claimed  that  there  is  an  essential  difference 
in  principle  between  taking  a  current  note  or  bill  in  payment  and  as  security 
for  a  prior  debt  then  due.  The  transactions  are  certainly  different  in  form  at 
least.  But  it  seems  to  me  the  ordinary  case  of  taking  such  a  security  as  pay- 
ment, or  as  collateral  to  the  prior  debt,  is  the  same  in  principle.  One  whose 
debt  is  due,  in  the  commercial  world,  must  pay  it  instantly  or  he  becomes  bank- 
rupt. If,  instead  of  money,  he  gives  a  bill  or  note,  either  on  time  or  at  sight, 
whether  this  is,  in  form,  payment  or  collateral  to  his  debt,  he  gains  time  and 
saves  the  disgrace  and  ruin  consequent  upon  stopping  payment.  And  in  either 
case  there  is  an  implied  undertaking  that  he  shall  wait  upon  his  debtor  till  the 
result  of  the  new  security  can  be  known,  and,  in  both  cases,  where  that  proves 
unproductive  the  creditor  may  pursue  his  original  debt,  or  he  may  sue  the  prior 
parties  on  the  new  security.  .  .  .  According  to  the  general  commercial 
usage  there  is  no  essential  difiference  in  principle  whether  a  current  note  or  bill 
is  taken  in  payment  of  it  as  collateral  security  for  a  prior  debt,  provided  the 
note  is  in  both  cases  truly  and  unqualifiedly  negotiated,  so  as  to  impose  upon 
the  holder  the  obligation  to  conform  to  the  general  law  merchant  in  enforcing 
payment." 

In  Percival  v.  Frampton,  2  Cromp.,  M.  &  R,  180,  Parke,  Baron,  says :  "  If  the 
note  was  given  to  the  plaintiffs  as  a  security  for  a  previous  debt,  and  they  held 
it  as  such,  they  might  be  properly  stated  to  be  holders  for  a  valuable  consider- 
ation." In  Palmer  v.  Eichards,  1  Eng.  Law  &  Eq.,  529,  it  was  held  that  it  waa 
not  material  whether  the  note  or  bill  be  deposited  as  security  for  an  advance 
or  in  payment.  In  Poirier  v.  Morris,  20  Law  &  Eq.,  113,  Lord  Campbell,  0.  J., 
in  giving  judgment,  says:  "There  is  nothing  to  make  a  difference  between  this 
and  a  common  case  where  a  bill  is  taken  as  security  for  a  debt,  and  in  that  case 
an  antecedent  debt  is  a  sufficient  consideration."  In  the  same  case  Crompton, 
J.,  says:  '•^ Whether  the  bill  was  a  collateral  security,  or  whether  it  had  the  ef- 
fect of  suspending  the  judgment  of  the  antecedent  debt,  is  quite  immaterial." 
Such  is  regarded  as  the  settled  law  in  England  at  the  present  day,  and  most  of 
the  states  of  the  Union  have  virtually  adopted  the  rule  as  laid  down  in  Swift  v. 
Tyson.  In  Georgia,  Gibson  v,  Connor,  3  Kelly,  47,  expressly  decides  that  tak- 
ing such  paper  as  collateral  security  for  a  prior  debt  is  sufficient  to  shut  out 
equitable  defenses.  See,  also,  Keddick  v,  Jones,  6  Ired.,  107;  Allaire  v.  Harts- 
home,  1  Zab.,  665;  Chicopee  Bank  v,  Chapin,  8  Mete,  40;  3  Kent.  Cora.,  96; 
Allen  V.  King,  4  McL.,  128  (§§1041^1047,  infra).  We  think  that  we  are  justi-  . 
fied,  by  the  authorities  cited,  in  holding  that  whether  or  not  Jewett  &  Sons 
received  the  bill  in  question  in  absolute  discharge  of  their  debt,  or  as  a  security 
merely,  they  are  holders  for  value.  Were  they  bona  fide  holders  without  notice? 
On  this  point  there  can  be  no  doubt.  It  is  true  that  they  knew  that  Hone  was 
an  accommodation  acceptor,  but  the  paper  was  transferred  to  them  to  accom- 
plish the  very  purpose  Hone  had  in  view  in  making  the  acceptance.  They  are 
now  only  calling  upon  Hone  to  do  what  he  agreed  to  do  when  he  put  his  name 
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upon  the  bill.  To  say  that  because  Hone  received  no  consideration  from  Chris- 
tol  &  Struthers  for  the  acceptance,  and  that  plaintiffs  knew  the  fact,  do^s  not 
release  Hone,  for,  as  we  have  seen,  the  plaintiffs  took  the  bill  for  value.  To  hold 
that,  because  Hone  was  an  accommodation  acceptor,  and  the  plaintiffs  knew 
it,  therefore  the  bill  is  not  good,  would  be  to  strike  a  fatal  blow  at  all  discounts 
of  negotiable  securities  for  pre-existing  debts.  Upon  such  a  doctrine,  what 
would  become  of  that  large  class  of  cases  where  new  notes  are  given  by  the 
same  or  other  parties  by  way  of  renewal  or  security  to  banks  in  lieu  of  old  se- 
curities discounted  by  them,  which  have  arrived  at  maturity? 

We  are  of  opinion,  therefore,  upon*  the  whole  case,  that  the  evidence  offered 
to  sustain  the  defense  can  be  of  no  avail,  and  we  therefore  sustain  the  motion 
to  exclude  it  from  the  jury. 

ANDRESSEN  v.  FIRST  NATIONAL  BANK  OF  NORTHFIELD. 
(Circuit  Court  for  Minnesota:  1  McCrarj,  252-256.    1880.) 

Opinion  by  Nelson,  D.  J. 

Statement  of  Facts. —  This  suit  is  brought  to  recover  from  the  defendant 
$2,728.49,  with  interest  from  October  1,  1878.  The  trial  is  before  the  court 
without  a  jury,  and  the  following  are  the  facts:  The  plaintiffs,  citizens  of  the 
kingdom  of  Norway,  are  bankers,  doing  business  at  Christian ia.  The  firm  of 
Wilson  &  Jurgens,  bankers  in  the  city  of  La  Crosse,  Wisconsin,  and  the  corre- 
spondents of  the  piaintiflFs,  sent  to  them  a  printed  list  of  their  correspondents  in 
this  country,  among  whom  was  the  defendant,  and  authorized  the  piaintiflFs  to 
draw  drafts  on  them,  to  be  paid  on  account  of  Wilson  &  Jurgens.  The  plaint- 
iflfs  drew  a  draft  as  follows: 

"For  $2,724.87,  gold.  Chrtstiania,  16th  August,  1878. 

"  Three  days  after  sight  pay  this  first  of  exchange  (second  unpaid),  to  the 
order  of  Mr.  Ole  Mikkelsen,  two  thousand  seven  hundred  and  twenty-four  dol- 
lars and  eighty-seven  cents,  gold,  value  received,  and  place  it  to  account  of  W. 
&  J.,  without  or  as  per  advice  from. 

"  N.  A.  Andressen  &  Co. 
^To  the  First  NatioTwl  Banh^  Northfidd^  Minn, 

^^In  need  with  Messrs.  Wilson  <&  Jurgens,  La  Crossed 

The  First  National  Bank,  Northfield,  had  no  funds  of  the  piaintiflFs,  and  was 
unknown  to  them,  except  as  included  among  the  correspondents  of  Wilson  & 
Jurgens.  Ole  Mikkelsen,  the  payee  in  the  draft,  presented  it  to  the  drawee 
September  7,  1878,  and  an  oflBcer  of  the  bank  said  it  was  all  right,  received  it, 
paid  S24  upon  it,  issued  a  certificate  of  deposit  to  the  payee  for  the  balance,  and 
made  the  following  entries  in  the  bank  books: 

i>ebtY.  Credit. 

September  7,  1878.    (Certificate  of  deposit  in  favor  of  Ole  Mikkelsen, 

No.— $2,700  00 

September  7,  1878.     Cash  paid : 24  87 

September  7,  1878.    Wilson  &  Jurgens,  draft  forwarded  for  collection  $2,784  87 
September  9,  1878.     Draft  was   intercepted  and  handed  to  Batavia 

Bank,  La  Crosse,  for  protest. 
September  10,  1878.    Certificate  of  deposit  withdrawn  and  canceled, 
and  receipt  given  for  collection. 

W.  &  J.  draft  returned $2,724  ST 

Certificate  deposited,  account  canceled $2,700  00 

Bills  receivable,  Mikkelsen  note 24  87 
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The  draft  was  sent  to  Wilson  &  Jurgens  by  the  First  National  Bank,  with  a 
Tequest  to  send  gold  draft  on  New  York  for  amount,  and  on  discovery  of  Wil- 
son &  Jurgens'  bankruptcy,  it  was  subsequently  intercepted  at  La  Crosse,  and 
the  Batavia  Bank,  having  no  interest  in  it,  caused  it  to  be  protested  at  the  in- 
stance of  the  First  National  Bank  of  Northfield.  The  plaintiffs  had  ample 
means,  some  $1,500,  on  deposit  with  Wilson  &  Jurgens,  when  this  draft  was 
drawn.  On  August  29,  1878,  Wilson  &  Jurgens  were  adjudged  bankrupts. 
Their  assets  were  in  the  hands  of  an  assignee  at  the  time  the  draft  was  pre- 
sented for  payment  by  the  Batavia  Bank.  The  draft  was  returned  to  Andres- 
sen  &  Co.,  with  the  protest,  and  the  following  letter  from  Ole  Mikkelsen: 

**  Northfield,  Sept.  18,  1878. 
^^Meeirs,  iV^  A.  Andresaen  <&  Co.^  Christiania: 

"Dear  Sirs— The  draft,  $2,724.87, 1  bought  from  you  on  the  16th  of  Au- 
gust has  been  protested  on  the  ground  that  Messrs.  Wilson  &  Jurgens,  of  La 
Crosse,  became  insolvent.  I  return  this  to  you  through  the  First  National 
Bank  of  this  city,  and  Messrs.  Knauth,  Machod  &  Kuhne,  of  New  York,  for 
collection. 

"  I  have  bargained  for  a  farm  here,  and  hope  there  will  be  no  delay  in  col- 
lecting the  amount  of  the  draft. 

^'  Yours,  etc.,  Ole  Mikkelsen." 

The  plaintiffs,  believing  that  the  defendant  had  not  paid  the  draft  as  it  as- 
serted, and  that  Wilson  &  Jurgens  had  not  been  able  to  pay  on  account  of 
insolvency,  when  returned  to  them,  paid  it.  On  discovering,  from  a  corre- 
spondence with  the  assignee  in  bankruptcy  and  others,  the  facts,  suit  is  brought 
to  recover  from  defendant  the  amount  paid.  Tbe  draft  on  its  face  indicated 
that  it  was  drawn  for  the  account  of  Wilson  &  Jurgens,  and  if  not  paid  for 
any  reason  by  the  drawee,  the  holder  could  apply  to  Wilson  &  Jurgens  for  pay- 
ment.    Defendant  was  not  authorized  to  pay  for  the  account  of  the  drawers. 

§171.^  payment  by  an  acceptor  cannot  be  revoked  so  as  to  charge  a  drawer. 

The  directions  being  clear,  the  defendant,  under  the  facts  as  found,  could  not 
pay  the  draft  and  charge  the  drawers.  The  facts  proved  establish  an  accept- 
ance of  the  draft,  charging  Wilson  &  Jurgens  with  the  amount;  issuing  to  the 
payee,  with  his  consent,  a  certificate  of  deposit  for  all  but  a  small  portion,  which 
was  paid  in  money.  This  was  a  payment  as  to  the  drawers,  and  when  thus 
made  cannot  be  revoked  by  the  drawee  so  as  to  charge  them.  Any  act  which 
clearly  indicates  an  intention  to  comply  with  the  request  of  the  drawer  will 
constitute  an  acceptance,  and  when  the  draft  is  received,  and  the  proceeds  cred- 
ited to  the  payee,  who  presents  it,  the  drawee  cannot,  by  a  subsequent  arrange- 
ment with  him,  cancel  the  payment  and  hold  the  drawer.  It  is  true,  a  certificate 
of  deposit  is  not  in  law  an  extinguishment  of  a  debt  or  payment,  unless  there 
Tiras  an  agreement  to  so  accept  it.  In  this  case  the  evidence  shows  that  Mik- 
kelsen authorized  the  deposit  of  the  balance  of  the  proceeds  of  the  draft  not 
paid  to  him  in  cash,  to  his  credit,  for  his  benefit.  The  uncontradicted  evidence 
of  Mikkelsen  is:  "I  presented  the  draft  and  they  said  it  was  all  right.  They 
asked  if  I  wanted  it  right  away.  They  paid  $24  or  |25,  and  gave  me  a  note 
for  the  money  I  left."  Had  the  First  National  Bank  railed  immediately  after 
this  certificate  was  issued  and  received  by  Mikkelsen,  the  loss  would  have  been 
his;  so  that,  even  as  between  Mikkelsen  and  the  bank,  the  certificate,  whatever 
its  form  as  to  time  when  due,  was  a  payment  of  the  draft.  The  subsequent 
payment  by  the  plaintiffs  on  the  return  of  the  draft,  protested,  was  made  with- 
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out  full  information  of  all  the  facts,  and  the  effect  of  the  letter  of  Mikkelserfc 
was  to  mislead  them.  A  payment  thus  made  is  not  voluntary,  and  the  amount 
can  be  recovered.    Judgment  for  plaintiffs. 

DOWS  V.  NATIONAL  EXCHANGE  BANK. 
(1  Otto,  618-637.     1875.) 

Error  to  IT.  S.  Circuit  Court,  Southern  District  of  New  York. 

Statement  of  Facts. —  The  National  Exchange  Bank  of  Milwaukee  brought 
this  action  of  trover  for  the  alleged  conversion  of  a  quantity  of  wheat.  The 
wheat  was  purchased  by  McLaren  &  Co.,  at  Milwaukee,  for  Smith  &  Co.,  pro- 
prietors of  the  Corn  Exchange  Elevator  at  Oswego,  N.  Y.  McLaren  &  Co. 
paid  for  the  wheat  and  drew  drafts  on  Smith  &  Co.  The  wheat  was  shipped 
in  the  name  of  McLaren  &  Co.  as  shippers,  and  by  the  terms  of  the  bills  of 
lading  was  deliverable  to  the  account  of  W.  G.  Fitch,  cashier,  care  Merchants* 
Bank,  Watertown,  K  Y.  The  National  Exchange  Bauk  discounted  the  drafts, 
and  sent  them,  with  the  bills  of  lading  and  certiScates  of  insurance,  to  the 
Merchants'  Bank,  Watertown,  N.  Y.  The  cashier  of  the  National  Exchange 
Bank  indorsed  on  the  bills  of  lading  a  direction  to  deliver  the  wheat  to  Smith 
&  Co.  on  payment  of  the  drafts.  Soon  after  the  Merchants'  Bank,  in  response 
to  letters  from  W.  G.  Fitch,  cashier  of  the  National  Exchange  Bank,  signified 
its  willingness  to  accept  consignments  on  the  conditions  above  named,  and 
that  it  would  charge  three-eighths  per  cent,  commissions  for  the  trouble.  On 
the  arrival  of  the  drafts,  they  were  presented  to  Smith  &  Co.,  who  paid  the 
sight  drafts,  and  accepted  and  returned  the  time  drafts  to  the  Merchants^ 
Bank  without  objections.  The  wheat,  on  its  arrival,  was  delivered  to  the  Corn 
Exchange  Elevator  on  the  order  of  the  Merchants'  Bank,  and  was  shipped  by 
Smith  &  Co.,  without  the  knowledge  or  consent  of  the  Merchants'  Bank,  ta 
Dows  &  Co.,  at  New  York.  The  time  drafts,  remaining  unpaid,  were  returned 
by  the  Merchants'  Bank  to  the  bank  at  Milwaukee.  There  was  a  verdict  for 
the  plaintiff. 

Opinion  by  Mr.  Justice  Strong. 

The  verdict  of  the  jury  having  established  that  the  wheat  came  to  the  pos- 
session of  the  defendants  below  (now  plaintiffs  in  error),  and  that  there  was  a 
conversion,  there  is  really  no  controversy  respecting  any  other  fact  in  this  case 
than  whether  the  ownership  of  the  plaintiffs  had  been  divested  before  the  con- 
version. The  evidence  bearing  upon  the  transmission  of  the  title  was  contained 
mainly  in  written  instruments,  the  legal  effect  of  which  was  for  the  court;  and^ 
so  far  as  there  was  evidence  outside  of  these  instruments,  it  was  either  uncon- 
tradicted, or  it  had  no  bearing  upon  the  construction  to  be  given  to  them.  We 
have,  therefore,  only  to  inquire  to  whom  the  wheat  belonged  when  it  came  to 
the  hands  of  the  defendants,  and  when  they  refused  to  surrender  it  at  the  de- 
mand of  the  plaintiff.  It  is  not  open  to  question  that  McLaren  &  Co.,  having 
purchased  it  at  Milwaukee  and  paid  for  it  with  their  own  money,  became  its 
owners.  Though  they  had  received  orders  from  Smith  &  Co.  to  buy  wheat  for 
them,  and  to  ship  it,  they  had  not  been  supplied  with  funds  for  the  purpose^ 
nor  had  they  assumed  to  contract  with  those  from  whom  they  purchased  on 
behalf  of  their  correspondents.  They  were  under  no  obligation  to  give  up 
their  title  or  the  possession  on  any  terms  other  than  such  as  they  might  dictate. 
If,  after  their  purchase,  they  had  sold  the  wheat  to  any  person  living  in  Mil- 
waukee or  elsewhere,  other  than  Smith  &  Co.,  no  doubt  their  vendee  would 
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have  succeeded  to  the  ownership.  Nothing  in  any  agency  for  Smith  &  Co. 
would  have  prevented  it.  This  we  do  not  understand  to  be  controverted. 
Having,  then,  acquired  the  absolute  ownership,  McLaren  &  Co.  had  the  com- 
plete power  of  disposition;  and  there  is  no  pretense  that  they  directly  trans- 
mitted their  ownership  to  Smith  &  Co.  They  doubtless  expected  that  firm  to 
become  purchasers  from  them.  They  bought  from  their  vendors  with  that 
expectation.  Accordingly,  they  drew  drafts  for  the  price,  but  they  never  agreed 
to  deliver  the  wheat  to  the  drawees,  unless  upon  the  condition  that  the  drafts 
should  be  accepted  and  paid.  They  shipped  it,  but  they  did  not  consign  it  to 
Smith  &  Co.,  and  they  sent  to  that  firm  no  bills  of  lading;  on  the  contrary, 
they  consigned  the  wheat  to  the  cashier  of  the  Milwaukee  bank,  and  handed 
over  to  that  bank  the  bills  of  lading  as  a  security  for  the  drafts  drawn  against 
it, —  drafts  which  the  bank  purchased.  It  is  true  they  sent  invoices.  That, 
however,  is  of  no  significance  by  itself. 

§  1 7  2,  An  invoice  is  not  per  se  evidence  of  title. 

The  position  taken  on  behalf  of  the  defendants,  that  the  transmission  of  the 
invoices  passed  the  property  in  the  wheat  without  the  acceptance  and  payment 
of  the  drafts  drawn  against  it,  is  utterly  untenable.  An  invoice  is  not  a  bill  of 
«ale,  nor  is  it  evidence  of  a  sale.  It  is  a  mere  detailed  statement  of  the  nature, 
quantity  and  cost  or  price  of  the  things  invoiced,  and  it  is  as  appropriate  to  a 
bailment  as  it  is  to  a  sale.  It  does  not  of  itself  necessarily  indicate  to  whom 
the  things  are  sent,  or  even  that  they  have  been  sent  at  all.  Hence,  standing 
Alone,  it  is  never  regarded  as  evidence  of  title.  It  seems  unnecessary  to 
refer  to  authorities  to  sustain  this  position.  Reference  may,  however,  be  made 
to  Shepherd  v.  Harrison,  Law  Rep.,  4  Ap.  Cas.,  116,  and  Newcomb  v.  The 
Boston  &  Lowell  R  R.  Co.,  115  Mass.,  230.  In  these  and  in  many  other  cases 
it  has  been  regarded  as  of  no  importance  that  an  invoice  was  sent  by  the  ship- 
per to  the  drawee  of  the  drafts  drawn  against  the  shipment,  even  when  the 
goods  were  described  as  bought  and  shipped  on  account  of  and  at  the  risk  of 
the  drawee. 

§  173.  Bank  taking  hill  of  lading  as  security  may  hold  the  property  until  the 
drafts  it  discounts  are  paid. 

It  follows  that  McLaren  &  Co,  remained  the  owners  of  the  wheat,  notwith- 
standing their  transmission  of  the  invoices  to  Smith  &  Co.  As  owners,  then, 
they  had  a  right  to  transfer  it  to  the  plaintiff  as  a  security  for  the  acceptance 
and  payment  of  their  drafts  drawn  against  it.  This  they  did  by  taking  bills  of 
lading  deliverable  to  the  cashier  of  the  plaintiff,  and  handing  them  over  with 
the  drafts  when  the  latter  were  discounted.  These  bills  of  lading  unexplained 
are  almost  conclusive  proof  of  an  intention  to  reserve  to  the  shipper  the^^^^rfw- 
ponendi^  and  prevent  the  property  in  the  wheat  from  passing  to  the  drawees  of 
the  drafts.  Such  is  the  rule  of  interpretation  as  stated  in  Benjamin  on 
Sales,  306;  and  in  support  of  it  he  cites  numerous  authorities,  to  only  one  of 
which  we  make  special  reference, —  Jenkyns  v.  Brown,  14  Q.  B.,  496.  There  it 
appeared  that  the  plaintiff  was  a  commission  merchant,  living  in  London,  and 
employing  Klingender  &  Co.,  as  his  agents  at  New  Orleans.  The  agents  pur- 
chased for  the  plaintiff  a  cargo  of  corn,  paying  for  it  with  their  own  money.  They 
then  drew  upon  him  at  thirty  days'  sight,  stating  in  the  body  of  the  drafts  that 
they  were  to  be  placed  to  the  account  of  the  corn.  These  drafts  they  sold,  hand- 
ing over  to  the  purchaser  with  them  the  bills  of  lading,  which  were  made  deliver- 
able to  the  order  of  Klingender  &  Co.,  the  agents;  and  they  sent  invoices  and  a 
letter  of  advice  to  the  plaintiff,  informing  him  that  the  cargo  was  bought  and 
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shipped  on  his  account.  On  this  state  of  facts,  the  court  ruled  that  the  property 
did  oot  pass  to  the  plaintiff;  that  the  taking  of  a  bill  of  lading  by  Klingender 
&  Co.,  deliverable  to  their  own  order,  was  nearly  conclusive  evidence  that  they 
did  not  intend  to  pass  the  property  in  the  corn ;  and  that,  by  indorsing  the  bills 
of  lading  to  the  buyer  of  the  bills  of  exchange,  they  had  conveyed  to  him  a 
special  property  in  the  cargo,  so  that  the  plaintiflPs  right  to  the  corn  could  not 
arise  until  the  bills  of  exchange  were  paid  by  him.  That  such  is  the  legal  ef- 
fect of  a  bill  of  lading  taken  deliverable  to  the  shipper's  own  order,  that  it  is 
inconsistent  with  an  intention  to  pass  the  ownership  of  the  cargo  to  the  per- 
son on  whose  account  it  may  have  been  purchased,  even  whsn  the  shipment  has 
heefi,  made  in  the  vessel  of  the  drawee  of  the  drafts  against  the  cargOy  has  been  re- 
peatedly decided.  Turner  v.  The  Trustees  of  The  Liverpool  Docks,  6  Exch., 
643;  Schorman  v.  Kail  way  Co.,  Law  Rep.,  2  Ch.  Ap.,  336;  Ellerslaw  v.  Mag- 
niao,  6  Exch.,  570.  In  the  present  case  the  wheat  was  not  shipped  on  the  ves- 
sels of  Smith  &  Co.,  and  the  bills  of  lading  stipulated  for  deliveries  to  the  cashier 
of  the  Milwaukee  bank.  When,  therefore,  the  drafts  against  the  wheat  were 
discounted  by  that  bank,  and  the  bills  of  lading  were  handed  over  with  the 
drafts  as  security,  the  bank  became  the  owner  of  the  wheat,  and  had  a  com- 
plete right  to  maintain  it  until  payment.  The  ownership  of  McLaren  &  Co. 
was  transmitted  to  it,  and  it  succeeded  to  their  power  of  disposition. 

§  1 7  4,  Delivery  of  goods  to  a  warehouseman  as  sueh  does  not  give  him  a  title 
as  vendue,  although  he  may  have  arranged  fx>  pxtrchase. 

That  the  bank  never  consented  to  part  with  its  ownership  thus  acquired,  so 
Jong  as  the  drafts  it  had  discounted  remained  unpaid,  is  rendered  certain  by  the 
uncontradicted  written  evidence.  It  sent  the  drafts,  with  the  bills  of  lading  at- 
tached, to  the  Merchants'  Bank,  Watertown,  accompanied  with  the  most  positive 
instructions,  by  letter  and  by  indorsement  on  the  bills,  to  hold  the  wheat  until 
the  drafts  were  paid;  and  when,  subsequently,  the  Merchants'  Bank  sent  orders 
to  the  masters  of  the  carrying  vessels  to  deliver  it  to  the  *'  Corn  Exchange  El- 
evator, Oswego,  N.  Y.,"  they  accompanied  the  orders  with  letters  to  Smith  & 
Co.,  the  proprietors  of  the  elevator,  containing  clear  instructions  to  hold  the 
grain,  and  "  deliver  "  it  only  on  payment  of  the  drafts.  To  these  instructions 
Smith  &  Co.  made  no  objection.  Now,  as  it  is  certain  that  whether  the  prop- 
erty in  the  wheat  passed  to  Smith  &  Co.  or  not  depends  upon  the  answer  which 
must  be  given  to  the  question  whether  it  was  intended  by  McLaren  &  Co.,  or 
by  the  Milwaukee  bank,  their  successors  in  ownership,  that  it  should  pass  before 
payment  of  the  drafts,  where  can  there  be  any  room  for  doubt?  What  is  there 
upon  which  to  base  an  inference  that  it  was  intended  Smith  &  Co.  should  be- 
come immediate  owners  of  the  wheat,  and  be  clothed  with  a  right  to  dispose 
of  it  at  once?  Such  an  inference  is  forbidden,  as  we  have  already  said,  by  the 
bills  of  lading  made  deliverable  to  W.  GT.  Fitch,  cashier  of  the  Milwaukee  bank; 
and  it  is  inadmissible,  in  view  of  the  express  orders  given  by  that  bank  to  their 
special  agents,  the  Merchants'  Bank  at  Watertown,  directing  them  to  hold  the 
wheat  subject  to  the  payment  of  the  drafts  drawn  against  it.  No  intent  to 
vest  immediate  ownership  in  the  drawees  of  the  drafts  can  be  implied  in  the 
face  of  these  express  arrangements  and  positive  orders  to  the  contrarJ^  It  is 
true  that  Smith  &  Co.  were  the  proprietors  of  the  Corn  Exchange  Elevator, 
and  that  the  wheat  was  handed  over  to  the  **  custody  of  the  elevator  "  at  the 
direction  of  the  Merchants'  Bank;  but  it  cannot  be  claimed  that  that  was  a 
delivery  to  the  drawees  under  and  in  pursuance  of  their  contract  to  purchase. 
The  Merchants'  Bank,  having  been  only  special  agents  of  the  owners,  had  no- 
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power  to  make  such  a  delivery  as  would  divest  the  ownership  of  their  princi- 
pals. StoUenwerck  v.  Thatcher,  115  Mass.,  124.  And  they  made  no  attempt 
to  divest  that  ownership.  They  guardedly  retained  the  jics  disponendi.  Con- 
currently with  their  directions  that  the  wheat  should  be  delivered  to  the  eleva- 
tor, in  the  very  orders  for  the  delivery,  they  stated  that  the  cargoes  were  for 
the  account  of  W.  Or.  Fitch,  cashier,  and  were  to  be  held  subject  to  their  order. 
By  accompanying  letters  to  the  proprietors  of  the  elevator,  they  stated  that 
the  cargoes  were  delivered  to  them  *'  to  be  held  subject  to  and  delivered  only  on 
payment  of  the  drafts  drawn  by  McLaren  &  Co."  All  this  contemplated  a 
subsequent  delivery, —  a  delivery  after  the  receipt  of  the  grain  in  the  elevator^ 
and  when  the  drafts  should  be  paid.  It  negatives  directly  the  possibility  that 
the  delivery  into  the  elevator  was  intended  as  a  consummation  of  the  purchase^ 
or  as  giving  title  to  the  purchasers.  It  was  a  clear  case  of  bailment,  utterly 
inconsistent  with  the  idea  of  ownership  in  the  bailees.  A  man  cannot  hold  as 
bailee  for  himself.  By  the  act  of  accepting  goods  in  bailment,  he  acknowledges 
a  right  or  title  in  the  bailor.  When,  thereforo,  as  was  said  in  the  court  below, 
"the  proprietors  of  the  Corn  Exchange  Elevator,  or  Smith  &  Co.,  received  the 
wheat  under  the  instructions  of  the  Merchants'  Bank,  they  received  it  with  the 
knowledge  that  the  delivery  to  them  was  not  absolute;  that  it  was  not  placed 
in  their  hands  as  owners,  and  that  they  were  not  thereby  to  acquire  title." 
They  were  informed  that  the  holders  of  the  drafts  and  bills  of  lading  had  no 
intention  to  let  go  their  ownership  so  long  as  the  drafts  remained  unpaid.  The 
possession  they  had,  therefore,  was  not  their  possession.  It  belonged  to  their 
bailors;  and  they  were  mere  warehousemen,  and  not  vendees. 

We  agree  that  where  a  bill  of  lading  has  been  taken  containing  a  stipula- 
tion that  the  goods  shipped  shall  be  delivered  to  the  order  of  the  shipper,  or  to 
some  person  designated  by  him  other  than  the  one  on  whose  account  they  have 
been  shipped,  the  inference  that  it  was  not  intended  the  property  in  the  goods 
should  pass,  except  by  subsequent  order  of  the  person  holding  the  bill,  may  be 
rebutted,  though  it  is  held  to  be  almost  conclusive;  and  we  agree  that  where 
there  are  circumstances  pointing  both  ways,  some  indicating  an  intent  to  pass 
the  ownership  immediately,  notwithstanding  the  bill  of  lading,  in  other  words, 
where  there  is  anything  to  rebut  the  eflfect  of  the  bill,  it  becomes  a  question 
for  the  jury  whether  the  property  has  passed.  Such  was  the  case  of  Ogg  v. 
Shuter,  10  Law  Kep.,  C.  P.,  159.  There  the  ordinary  eflfect  of  a  bill  of  lading 
deliverable  to  the  shipper's  order  was  held  to  be  rebutted  by  the  court  sitting 
with  power  to  draw  inferences  of  fact.  The  delivery  to  the  carrier  was  "free 
on  board,"  and  the  bill  of  lading  was  sent  to  the  consignor's  agent.  The  goods 
were  also  delivered  into  the  purchaser's  bags,  and  there  was  a  part  payment. 
But  in  this  case  there  are  no  circumstances  to  rebut  the  intent  to  retain  owner- 
ship exhibited  in  the  bills  of  lading,  and  confirmed  throughout  by  the  indorse- 
ments on  the  bills,  and  by  the  written  instructions  to  hold  the  wheat  till 
payment  of  the  drafts.  Nothing  in  the  evidence  received  or  offered  tended  to 
show  any  other  intent.  Hence  there  was  no  necessity  of  submitting  to  the 
jury  the  question  whether  there  was  a  change  of  ownership.  That  would 
have  been  an  invitation  to  find  a  fact  of  which  there  was  no  evidence.  The 
circumstances  as  relied  upon  by  the  plaintiflfs  in  error,  as  tending  to  show  that 
the  property  vested  in  Smith  &  Co.,  cannot  have  the  significance  attributed  to 
them. 

It  is  certainly  immaterial  that  the.  wheat  was  consigned  to  W.  G.  Fitch, 
cashier,  care  of  the  Merchants'  Bank,  Watertown,  and  that  it  was  thus  con<- 
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signed  at  the  request  of  Smith  &  Co.,  made  to  McLaren  &  Co.  Had  it  been 
consigned  directly  to  that  bank,  and  had  there  been  no  reservation  of  the^'u* 
disponehdi  accompanying  the  consignment,  the  case  might  have  been  different. 
Then  an  intent  to  deliver  to  the  purchasers  might  possibly  have  been  presumed; 
but,  as  the  case  was,  no  room  was  left  for  such  a  presumption.  The  express  di- 
rection to  hold  the  wheat  for  the  payment  of  the  drafts,  and  to  deliver  it  only 
on  payment,  removes  the  possibility  of  any  presumed  intent  to  deliver  it 
while  the  drafts  remained  unpaid.  A  shipment  on  the  purchaser's  own  vessel 
is  ordinarily  held  to  pass  the  property  to  the  purchaser,  but  not  so  if  the  bill  of 
lading  exhibits  a  contrary  intent,  if  thereby  the  shipper  reserves  to  himself  or 
to  his  assigns  the  dominion  over  the  goods  shipped.  Turner  v.  The  Trustees  of 
the  Liverpool  Docks,  supra.  There  are  many  such  decisions.  A  strong  case 
may  be  found  in  the  court  of  queen's  bench,  decided  in  1840.  It  is  Mitchell 
V,  Ede,  11  Ad.  &  E.,  N.  S.,  888.  A  Jamaica  planter,  being  the  owner  of  sugars, 
and  indebted  to  the  defendant  residing  in  London  for  more  than  their  value, 
shipped  them  at  Jamaica  on  the  4th  of  April  on  a  ship  belonging  to  the  defend- 
ant, which  was  in  the  habit  of  carrying  supplies  to  Jamaica  to  the  owner  of 
the  sugars  and  others,  and  taking  back  consignments  from  him  and  others.  On 
the  same  day  he  took  a  bill  of  lading  by  which  the  goods  were  stipulated  to  be 
delivered  to  the  defendant  at  London,  he  paying  freight.  Two  days  afterwards 
(April  6th)  the  shipper  made  an  indorsement  on  the  bill  that  the  sugars  were  to 
be  delivered  to  the  defendant  only  on  condition  of  his  giving  security  for  certain 
payments,  but  otherwise  to  the  plaintiff's  agent.  He  also  drew  drafts  on  the  de- 
fendant. At  the  same  time  he  indorsed  the  bill  of  lading  and  delivered  it  to 
the  plaintiff  to  whom  he  was  indebted.  The  bill  was  never  in  the  defendant's 
hands.  The  sugars  arrived  in  London  and  the  defendant  paid  the  drafts  drawn 
by  the  shipper,  but  did  not  comply  with  the  conditions  of  the  indorsement  of 
April  6th.  On  this  state  of  facts  it  was  held  by  the  court  that  the  plaintiff  was 
entitled  to  the  sugars;  that  the  shipper  had  not  parted  with  the  property  by 
delivering  it  on  board  the  defendant's  ship,  employed  as  it  was,  nor  by  accept- 
ing the  bill  of  lading  as  drawn  on  the  4th  of  April;  and  that  he  was  entitled 
to  change  the  destination  of  the  sugars  till  he  had  delivered  them  or  the  bill. 
In  the  case  now  in  hand  there  never  was  an  instant,  after  the  purchase  of  the 
wheat  by  McLaren  &  Co.,  when  there  was  not  an  express  reservation  of  the 
right  to  withhold  the  delivery  from  Smith  &  Co.,  and  also  an  avowed  purpose 
to  withhold  it  until  the  drafts  should  be  paid.  Consent  to  consign  the  wheat 
to  W.  G.  Fitch,  cashier,  care  of  Merchants'  B^nk,  amounts,  therefore,  to  no 
evidence  of  consent  that  it  should  pass  into  the  control  and  ownership  of  the 
purchasers. 

It  has  been  argued  on  behalf  of  the  plaintiffs  in  error  that  the  correspond- 
ence between  Smith  &  Co.  and  McLaren  &  Co.  shows  that  the  wheat  was 
wanted  by  the  former  to  supply  their  immediate  need ;  and  that,  therefore,  it  was 
a  legitimate  inference  that  both  parties  to  the  correspondence  intended  an  imme- 
diate delivery.  If  this  were  so,  it  was  still  in  the  power  of  the  vendors  to  change 
the  destination  of  the  property  until  delivery  was  actually,  or  at  least  sym- 
bolically made;  and  that  the  intention,  if  any  ever  existed,  was  never  carried 
out,  the  bills  of  lading  prove.  It  may  be  that  Smith  &  Co.  expected  to  secure 
^arly  possession  of  the  wheat  by  obtaining  discounts  from  the  Watertown  bank 
and  then  by  taking  up  the  drafts.  If  so,  it  would  account  for  their  request  that 
the  drafts  and  bills  of  lading  might  be  sent  through  that  bank;  but  that  has  no 
tendency  to  show  an  assent  by  either  McLaren  &  Co.  or  the  Milwaukee  bank 
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to  an  unconditional  delivery  of  the  property  before  payment  of  the  drafts. 
'Nov  does  the  fact  that  any  engagement  to  hold  themselves  responsible  for  the 
safe  keeping  of  the  wheat  for  the  plaintiff,  and  subject  to  its  orders  until  the 
drafts  drawn  against  it  should  be  paid,  was  exacted  from  the  Watertown  bank, 
have  any  tendency  to  prove  such  an  assent.  This  was  an  additional  protection  to 
the  continued  ownership  of  the  plaintiff,  and  the  words  of  the  engagement  plainly 
negative  any  consent  to  a  divestiture  of  that  ownership.  Without  reference, 
therefore,  to  the  testimony  of  McLaren,  which  was,  in  substance,  that,  before  the 
shipments,  the  agent  of  Smith  &  Co.  was  informed  that,  while  the  shipping  firm 
would  agree  to  send  their  time  drafts  through  any  bank  he  might  designate, 
and  consign  the  property  to  any  responsible  bank  Smith  &  Co.  might  designate, 
they  would  adhere  to  their  positive  business  rule  in  such  cases,  and  on  no  ac- 
count consent  that  any  property  so  shipped  should  pass  out  of  the  control  of 
the  banks  in  whose  care  it  had  been  placed  until  all  drafts  made  against  it  had 
been  paid ;  without  reference  to  this  we  think  it  clear  that  the  ownership  of 
the  wheat,  for  the  conversion  of  which  the  defendants  were  sued,  never  vested 
in  Smith  &  Co.,  never  passed  out  of  the  plaintiff.  This  is  a  conclusion  neces- 
sarily drawn  from  the  written  and  uncontradicted  evidence;  and  there  is  noth- 
ing in  any  evidence  received,  or  offered  by  the  defendants  and  overruled  by  the 
court,  which  has  any  tendency  to  resist  the  conclusion.  It  is  unnecessary  there- 
fore, to  examine  in'  detail  the  numerous  assignments  of  error  in  the  admission 
and  rejection  of  evidence.    None  of  the  rulings  have  injured  the  defendants. 

§  175.  Bailees  camiot  convey  title  as  vendors. 

If,  then,  the  Exchange  Bank  of  Milwaukee  was  the  owner  of  the  wheat  when 
Smith  &  Co.  undertook  to  ship  it  to  the  defendants,  and  when  the  defendants 
received  it  and  converted  it  to  their  use,  the  right  of  the  bank  to  recover  in  this 
action  is  incontrovertible.  Smith  &  Co.  were  incapable  of  divesting  that  own- 
ership. The  defendants  could  acquire  no  title,  or  even  lien,  from  a  tortious 
possessor.  However  innocent  they  may  have  been  (and  they  were  undoubtedly 
innocent  of  any  attempt  to  do  wrong),  the}^  could  not  obtain  ownership  of  the 
wheat  from  any  other  than  the  owner.  The  owner  of  personal  property  can- 
not be  divested  of  his  ownership  without  his  consent,  except  by  process  of  law. 
It  is  not  claimed,  and  it  could  not  be,  that  the  defendants  were  deceived  or 
misled  by  any  act  of  the  plaintiff.  They  are  the  victims  of  a  gross  fraud  per- 
petrated by  Smith  &  Co. ;  and,  however  unfortunate  their  case  may  be,  they 
cannot  be  relieved  by  casting  the  loss  upon  the  plaintiff,  who  is  at  least  equally 
innocent  with  themselves,  and  who  has  used  the  extremest  precaution  to  pro- 
tect its  title. 

It  is  sufficient  to  add  that,  in  our  opinion,  there  is  no  just  reason  for  com- 
plaint against  the  instruction  given  by  the  circuit  judge  to  the  jury,  and  his 
rulings  upon  the  subject  of  damages  and  interest.  Judgment  affirmed. 

NATIONAL  BANK  v.  MERCHANTS'  NATIONAL  BANK. 
(1  Otto,  93-105.    1875.) 

Ebrob  to  U.  S.  Circuit  Court,  District  of  Massachusetts. 

§  176.  Acceptance  of  a  draft  cannot  ie  required  if  Hie  hill  of  lading  is  de- 
tached^ and  a  delivery  thereof  refused. 

Opinion  by  Mr.  Justicb  Strong. 

Statement  of  Facts. —  The  fundamental  question  in  this  case  is,  whether  a 
bill  of  lading  of  merchandise  deliverable  to  order,  when  attached  to  a  time 
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draft  and  forwarded  with  the  draft  to  an  agent  for  collection,  without  any 
special  instructions,  may  be  surrendered  to  the  drawee  on  his  acceptance  of  the 
draft,  or  whether  the  agent's  duty  is  to  hold  the  bill  of  lading  after  the  accept- 
ance for  the  payment.  It  is  true  there  are  other  questions  growing  out  of  por- 
tions of  the  evidence,  as  well  as  one  of  the  findings  of  the  jury;  but  they  are 
questions  of  secondary  importance.  The  bills  of  exchange  were  drawn  by 
cotton-brokers  residing  in  Memphis,  Tenn.,  on  Green  &  Travis,  merchants  re- 
siding in  Boston.  They  were  drawn  on  account  of  cotton  shipped  by  the 
brokers  to  Boston,  invoices  of  which  were  sent  to  Green  &  Travis;  and  bills  of 
lading  were  taken  by  the  shippers,  marked  in  case  of  two  of  the  shipments  *'To 
order,"  and  in  case  of  the  third  shipment  marked  "For  Green  &  Travis,  Boston, 
Mass."  There  was  an  agreement  between  the  shippers  and  the  drawees  that 
the  bill  of  lading  should  be  surrendered  on  acceptance  of  the  bills  of  exchange ; 
but  the  existence  of  this  agreement  was  not  known  by  the  Bank  of  Memphis 
when  that  bank  discounted  the  drafts,  and  took  with  them  the  bills  of  lading 
indorsed  by  the  shippers.  We  do  not  propose  to  inquire  now  whether  the 
agreement,  under  these  circumstances,  ought  to  have  any  effect  upon  the  de- 
cision of  the  case.  Conceding  that  bills  of  lading  are  negotiable,  and  that  their 
indorsement  and  delivery  pass  the  title  of  the  shippers  to  the  property  specified 
in  them,  and  therefore  that  the  plaintiffs,  when  they  discounted  the  drafts  and 
took  the  indorsed  railroad  receipts  or  bills  of  lading,  became  the  owners  of  the 
cotton,  it  is  still  true  that  they  sent  the  bills  with  the  drafts  to  their  corre- 
spondents in  New  York,  the  Metropolitan  Bank,  with  no  instructions  to  hold 
them  after  acceptance;  and  the  Metropolitan  Bank  transmitted  them  to  the 
defendants  in  Boston,  with  no  other  instruction  than  that  the  bills  were  sent 
"for  collection."  What,  then,  was  the  duty  of  the  defendants?  Obviously,  it 
was  first  to  obtain  the  acceptance  of  the  bills  of  exchange.  But  Green  & 
Travis  were  not  bound  to  accept,  even  though  they  had  ordered  the  cotton, 
unless  the  bills  of  lading  were  delivered  to  them  contemporaneously  with  their 
acceptance.  Their  agreement  with  their  vendors,  the  shippers,  secured  them 
against  such  an  obligation.  Moreover,  independent  of  this  agreement,  the 
drafts  upon  their  face  showed  that  they  had  been  drawn  upon  the  cotton  cov- 
ered by  the  bills  of  lading.  Both  the  plaintiffs,  aiid  their  agents  the  defend- 
ants, were  thus  informed  that  the  bills  were  not  drawn  upon  any  funds  of  the 
drawers  m  the  hands  of  Green  &  Travis,  and  that  they  were  expected  to  be 
paid  out  of  the  proceeds  of  the  cotton.  But  how  could  they  be  paid  out  of  the 
proceeds  of  the  cotton  if  the  bills  of  lading  were  withheld?  Withholding  them, 
therefore,  would  defeat  alike  the  expectation  and  the  intent  of  the  drawers  of 
the  bills.  Hence,  were  there  nothing  more,  it  would  seem  that  a  drawer's 
agent  to  collect  a  time  bill,  without  further  instructions,  would  not  be  justified 
in  refusing  to  surrender  the  property  against  which  the  bill  was  drawn,  after 
its  acceptance,  and  thus  disable  the  acceptor  from  making  payment  out  of  the 
property  designated  for  that  purpose. 

§  177.  Presumption  where  a  time  draft  is  accompanied  hy  a  hill  of  lading  in- 
dorsed in  llanh. 

But  it  seems  to  be  a  natural  inference,  indeed  a  necessary  implication,  from 
a  time  draft  accompanied  by  a  bill  of  lading  indorsed  in  blank,  that  the  mer- 
chandise (which  in  this  case  was  cotton)  specified  in  the  bill  was  sold  on  credit, 
to  be  paid  for  by  the  accepted  draft,  or  that  the  draft  is  a  demand  for  an  ad- 
vance on  the  shipment,  or  that  the  transaction  is  a  consignment  to  be  sold  hy 
the  drawee  on  account  of  the  shipper.    It  is  difficult  to  conceive  of  any  other 
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meaning  the  instruments  can  have.  If  so,  in  the  absence  of  any  express  ar- 
rangement to  the  contrary,  the  acceptor,  if  a  purchaser,  is  clearly  entitled  to 
the  possession  of  the  goods  on  his  accepting  the  bill,  and  thus  giving  the  vendor 
a  completed  contract  for  payment.  This  would  not  be  doubted,  if,  instead  of 
an  acceptance,  he  had  given  a  promissory  note  for  the  goods,  payable  at  the 
expiration  of  the  stipulated  credit  In  such  a  case,  it  is  clear  that  ^he  vendor 
could  not  retain  possession  of  the  subject  of  the  sale  after  receiving  the  note 
for  the  price.  The  idea  of  a  sale  on  credit  is  that  the  vendee  is  to  have  the 
thing  sold  on  his  assumption  to  pay,  and  before  actual  payment.  The  con- 
sideration of  the  sale  is  the  note.  But  an  acceptor  of  a  bill  of  exchange  stands 
in  the  same  position  as  the  maker  of  a  promissory  note.  If  he  has  purchased 
on  credit,  and  is  denied  possession  until  he  shall  make  payment,  the  transaction 
ceases  to  be  what  it  was  intended,  and  is  converted  into  a  cash  sale.  Everybody 
understands  that  a  sale  on  credit  entitles  the  purchaser  to  immediate  possession 
of  the  property  sold,  unless  there  be  a  special  agreement  that  it  may  be  retained 
by  the  vendor.;  and  such  is  the  well  recognized  doctrine  of  the  law.  The  reason 
for  this  is,  that  very  often,  and  with  merchants  generally,  the  thing  purchased 
is  needed  to  provide  me^s  for  the  deferred  payment  of  the  price.  Hence  it  is 
justly  inferred  that  the  thing  is  intended  to  pass  at  once  within  the  control  of  the 
purchaser.  It  is  admitted  that  a  different  arrangement  may  be  stipulated  for. 
Even  in  a  credit  sale,  it  may  be  agreed  by  the  parties  that  the  vendor  shall  re- 
tain  the  subject  until  the  expiration  of  the  credit,  as  a  security  for  the  payment 
of  the  sum  stipulated.  But,  if  so,  the  agreement  is  special,  something  super- 
added to  an  ordinary  contract  of  sale  on  credit,  the  existence  Of  which  is  not 
to  be  presumed.  Therefore,  in  a  case  where  the  drawing  of  a  time  draft  against 
a  consignment  raises  the  implication  that  the  goods  consigned  have  been  sold  on 
credit,  the  agent  to  whom  the  draft  to  be  accepted  and  the  bill  of  lading  to  be  de- 
livered have  been  intrusted  cannot  reasonably  be  required  to  know,  without  in- 
struction, that  the  transaction  is  not  what  it  purports  to  be.  He  has  no  right  to 
asstune  and  act  on  the  assumption  that  the  vendee's  term  of  credit  must  expire 
before  he  can  have  the  goods,  and  that  he  is  bound  to  accept  the  draft,  thus  mak- 
ing himself  absolutely  roufwasible  for  the  sum  named  therein,  and  relying  upon 
the  vendor's  engagement  to  deltwr  at  a  future  time.  This  would  be  treating  a 
sale  on  credit  as  a  mere  executory  contract  to  sell  at  a  subsequent  date.  If  the 
inference  to  be  drawn  from  a  time  draft  accompanied  by  a  bill  of  lading  is,  not 
that  it  evidences  a  credit  sale,  but  a  request  for  advances  on  the  credit  of  the 
consignment,  the  consequence  is  the  same.  Perhaps  it  is  even  n\ore  apparent. 
It  plainly  is,  that  the  acceptance  is  not  asked  on  the  credit  of  tt^e  drawer  of 
the  draft,  but  on  the  faith  of  the  consignment.  The  drawee  is  not  asked  to  ac- 
cept on  the  mere  assurance  that  the  drawer  will,  at  a  futui-e  day,  deliver  the 
goods  to  reimburse  the  advances;  he  is  asked  to  accept  in  reliance  on  a  security 
in  hand.  To  refuse  to  him  that  security  is  to  deny  him  the  basis  of  his  re- 
quested acceptance;  it  is  remitting  him  to  the  personal  credit  of  the  drawer 
alona  An  agent  for  collection  having  the  draft  and  attached  bill  of  lading 
cannot  be  permitted,  by  declining  to  surrender  the  bill  of  lading  on  the  accept- 
ance of  the  bill,  to  disappoint  the  obvious  intentions  of  the  parties,  and  deny 
to  the  acceptor  a  substantial  right  which  by  his  contract  is  assured  to  him.  The 
same  remarks  are  applicable  to  the  case  of  an  implication  that  the  merchandise 
was  shipped  to  be  sold  on  account  of  the  shipper 

§  1 78.  where  it  is  sent  to  an  agent. 

Nor  can  it  make  any  difference  that  the  draft  with  the  bill  of  lading  has 
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been  sent  to  an  agent  (as  in  this  case)  "  for  collection."  That  instruction  means 
simply  to  rebut  the  inference  from  the  indorsement  that  the  agent  is  the  owner 
of  the  draft.  It  indicates  an  agency.  Sweeny  v,  Easter,  1  Wall,  166  (§§  615, 
616,  infra).  It  does  not  conflict  with  the  plain  inference  from  the  draft  and 
accompanying  bill  of  lading  that  the  former  was  a  request  for  a  promise  to  pay 
at  a  future  time  for  goods  sold  on  credit,  or  a  request  to  make  advances  on  the 
faith  of  the  described  consignment,  or  a  request  to  sell  on  account  of  the  ship- 
per. By  such  a  transmission  to  the  agent,  he  is  instructed  to  collect  the  money 
mentioned  in  the  drafts,  not  to  collect  the  bill  of  lading;  and  the  first  step  in 
the  collection  is  procuring  acceptance  of  the  draft.  •  The  agent  is,  therefore, 
authorized  to  do  all  which  is  necessary  to  obtaining  such  acceptance.  If  the 
drawee  is  not  bound  to  accept  without  the  surrender  to  him  of  the  consigned 
property  or  of  the  bill  of  lading,  it  is  the  duty  of  the  agent  to  make  that  sur- 
render; and  if  he  fails  to  perform  this  duty,  and  in  consequence  thereof  accept- 
ance be  refused,  the  drawer  and  indorsers  of  the  draft  are  discharged.  Mason 
V,  Hunt,  1  Doug.,  297.  The  opinions  we  have  suggested  are  supported  by 
other  very  rational  considerations.  In  the  absence  of  special  agreement,  what 
is  the  consideration  for  acceptance  of  a  time  draft  drawn  against  merchandise 
consigned?  Is  it  the  merchandise?  or  is  it  the  promise  of  the  consignor  to 
deliver?  If  the  latter,  the  consignor  may  be  wholly  irresponsible.  If  the  bill 
of  lading  be  to  his  order,  he  may,  after  acceptance  of  the  draft,  indorse  it  to  a 
stranger,  and  thus  wholly  withdraw  the  goods  from  any  possibility  of  their 
ever  coming  to  the  hands  of  the  acceptor.  Is,  then,  the  acceptance  a  mere 
purchase  of  the  promise  of  the  drawer?  If  so,  why  are  the  goods  forwarded 
before  the  time  designated  for  payment?  They  are  as  much,  after  shipment, 
under  the  control  of  the  drawer  as  they  were  before.  Why  incur  the  expense 
of  storage  and  of  insurance?  And  if  the  draft  with  the  goods  or  with  the 
bill  of  lading  be  sent  to  a  bank  for  collection,  as  in  the  case  before  us,  can  it  be 
incumbent  upon  the  bank  to  take  and  maintain  custody  of  the  propsrty  sent 
during  the  interval  between  the  acceptance  and  the  time  fixed  for  payment? 
(The  shipments  in  this  case  were  hundreds  of  bales  of  cotton.)  Meanwhile, 
though  it  be  a  twelvemonth,  and  no  matter  what  the  fluctuations  in  the  market 
value  of  the  goods  ma)'-  be,  are  the  goods  to  be  withheld  from  sale  op  use?  Is 
the  drawee  to  run  the  risk  of  falling  prices,  with  no  ability  to  sell  till  the  draft 
is  due?  If  the  consignment  be  of  perishable  articles, —  such  as  peaches,  fish, 
butter,  eggs,  etCj — are  they  to  remain  in  a  warehouse  until  the  term  of  credit 
shall  expire?  And  who  is  to  pay  the  warehouse  charges?  Certainly  not  the 
drawees.  If  they  are  to  be  paid  by  the  vendor,  or  one  who  has  succeeded  to 
the  place  of  the  vendor  by  indorsement  of  the  draft  and  bill  of  lading,  he  fails 
to  obtain  the  price  for  which  the  goods  were  sold. 

§  179.  The  holder  of  a  hill  of  lading^  who  has  become  such  hy  didcounting  the 
drafts  succeeds  to  the  situation  of  the  shipper. 

That  the  holder  of  a  bill  of  lading,  who  has  become  such  by  indorsement 
and  by  discounting  the  draft  drawn  against  the  consigned  property,  succeeds  to 
the  situation  of  the  shipper,  is  not  to  be  doubted.  He  has  the  same  right  to 
demand  acceptance  of  the  accompanying  bill,  and  no  more.  If  the  shipper 
cannot  require  acceptance  of  the  draft  without  surrendering  the  bill  of  lading, 
neither  can  the  holder.  Bills  of  lading,  though  transferable  by  indorsement, 
are  only  quasi  negotiable.  1  Parsons  on  Shipping,  192;  Blanchard  v.  Page,  8 
Gray,  281.  The  indorser  does  not  acquire  a  right  to  change  the  agreement 
between  the  shipper  and  his  vendee.     He  cannot  impose  obligations  or  deny 

468 


ACCEPTANCE.  §  180. 

advantages  to  the  drawee  of  the  bill  of  exchange  drawn  against  the  shipment 
which  were  not  in  the  power  of  the  drawer  and  consignor.  But  were  this  not 
so  in  the  case  we  have  now  in  hand,  the  agents  for  collection  of  the  drafts  were 
not  informed,  either  by  the  drafts  themselves  or  by  any  instructions  they  re- 
ceived, or  in  any  other  way,  that  the  ownership  of  the  drafts  and  bills  of  lad- 
ing was  not  still  in  the  consignors  of  the  cotton.  On  the  contrary,  as  the 
drafts  were  sent  "  for  collection,"  they  might  well  conclude  that  the  collection 
was  to  be  made  for  the  drawers  of  the  bills.  We  do  not,  therefore,  perceive 
any  force  in  the  argument  pressed  upon  us,  that  the  Bank  of  Memphis  was  the 
purchaser-  of  the  drafts  drawn  upon  Green  &  Travis,  and  the  holder  of  the 
bills  of  lading  by  indorsement  of  the  shippers. 

§  180.    Whether  the  bills  of  lading  become  security  for  the  drafts. 

It  is  urged  that,  the  bills  of  lading  were  contracts  collateral  to  the  bills  of 
exchange  which  the  bank  discounted,  and  that  when'  transferred  they  became 
a  security  for  the  principal  obligation;  namely,  the  contract  evidenced  by  the 
bills  of  exchange, —  for  the  whole  contract,  and  not  a  part  of  it ;  and  that  the 
whole  contract  required  not  only  the  acceptance,  but  the  payment  of  the  bills. 
The  argument  assumes  the  very  thing  to  be  proved ;  to  wit,  that  the  transfer 
of  the  bills  of  lading  was  made  to  secure  the  payment  of  the  drafts.  The  op- 
posite of  this,  as  we  have  seen,  is  to  be  inferred  from  the  bills  of  lading  and  the 
time  drafts  drawn  against  the  consignments,  unexplained  by  express  stipula- 
tions. The  bank,  when  discounting  the  drafts,  was  bound  to  know  that  the 
drawers  on  their  acceptance  were  entitled  to  the  cotton,  and,  of  course,  to  the 
evidences  of  title  to  it.  If  so,  they  knew  that  the  bills  of  lading  could  not  be 
a  security  for  the  ultimate  payment  of  the  drafts.  Payment  of  the  drafts  by 
the  drawees  was  no  part  of  the  contract  when  the  discounts  were  made.  The 
bills  of  exchange  were  then  incomplete.  They  needed  acceptance.  They  were 
discounted  in  the  expectation  that  they  would  be  accepted,  and,  that  thus  the 
bank  would  obtain  additional  promisors.  The  whole  purpose  of  the  transfers 
of  the  bills  of  lading  to  the  bank  may,  therefore,  well  have  been  satisfied  when 
the  additional  names  were  secured  by  acceptance,  and  when  the  drafts  thereby 
became  completed  bills  of  exchange.  We  have  already  seen  that,  whether  the 
drafts  and  accompanying  bills  of  lading  evidenced  sales  on  credit,  or  requests 
for  advancements  on  the  cotton  consigned,  or  bailments  to  be  sold  on  the  con- 
signor's account,  the  drawees  were  entitled  to  the  possession  of  the  cotton 
before  they  could  be  required  to  accept ;  and  that,  if  they  hkd  declined  to  ac- 
cept because  possession  was  denied  to  them  concurrently  with  their  acceptance, 
the  effect  would  have  been  to  discharge  the  drawers  and  indorsers  of  the  drafts. 
The  demand  of  acceptance,  coupled  with  a  claim  to  retain  the  bills  of  lading, 
would  have  been  an  insufficient  demand.  Surely  the  purpose  of  putting  the 
bills  of  lading  into  the  hands  of  the  bank  was  to  secure  the  completion  of  the 
drafts  by  obtaining  additional  names  upon  them,  and  not  to  discharge  the  draw- 
ers and  indorsers,  leaving  the  bank  only  a  resort  to  the  cotton  pledged.  It  is 
said  that  if  the  plaintiflfs  were  not  entitled  to  retain  the  bills  of  lading  as  a 
security  for  the  payment  of  the  drafts  after  their  acceptance,  their  only  security 
for  payment  was  the  undertaking  of  the  drawees,  who  were  without  means, 
and  the  promise  of  the  acceptors,  of  whose  standing  and  credit  they  knew 
nothing.  This  may  be  true;  though  they  did  know  that  the  acceptors  had 
previously  promptly  met  their  acceptances,  which  were  numerous,  and  large  in 
amount.  But  if  they  did  not  choose  to  rely  solely  on  the  responsibility  of  the 
acceptors  and  drawers,  they  had  it  in  their  power  to  instruct  their  agents  not 
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to  deliver  the  cotton  until  the  drafts  were  paid.  Such  instructions  are  not  in- 
frequently given  in  case  of  time  drafts  against  consignments;  and  the  fact  that 
they  are  given  tends  to  show  that  in  the  commercial  community  it  is  under- 
stood that,  without  them,  agents  for  collection  would  be  obliged  to  give  over 
the  bills  of  lading  on  acceptance  of  the  draft.  Such  instructions  would  be 
wholly  unnecessary,  if  it  is  the  duty  of  such  agents  to  hold  the  bills  of  lading 
as  securities  for  the  ultimate  payment. 

§  181.  AutJioritiea  reviewed. 

Thus  far  we  have  considered  the  question  without  reference  to  any  other 
authority  than  that  of  reason.  In  addition  to  this,  we  think  the  decisions  of 
the  courts  and  the  language  of  many  eminent  judges  accord  with  the  opinions 
we  avow.  In  the  case  of  Lanfear  v.  Blossman,  1  La.  Ann.,  148,  the  very  point 
was  decided,  after  an  elaborate  argument  both  by  the  counsel  and  by  the 
court.  It  was  held  that  **  where  a  bill  of  exchange  drawn  on  a  shipment  and 
payable  a  certain  number  of  days  after  sight  is  sold,  with  the  bill  of  lading  ap- 
pended to  it,  the  holder  of  the  bill  of  exchange  cannot,  in  the  absence  of  proof 
of  any  local  usage  to  the  contrary,  or  of  the  imminent  insolvency  of  the 
drawee,  require  the  latter  to  accept  the  bill  of  exchange,  except  on  the  delivery 
of  the  bill  of  lading;  and  when,  in  consequence  of  the  refusal  of  the  holder  to 
deliver  the. bill  of  lading,  acceptance  is  refused,  and  the  bill  protested,  the  pro- 
test will  be  considered  as  made  without  cause,  the  drawee  not  having  been  in 
default,  and  the  drawer  will  be  discharged."  This  decision  is.not  to  be  distin- 
guished in  its  essential  features  from  the  opinions  we  have  expressed.  A  judg- 
ment in  the  same  case  to  the  same  effect  was  given  in  the  commercial  court  of 
^ew  Orleans  by  Judge  Watts,  who  supported  it  by  a  very  convincing  opinion. 
14  Hunt's  Merchants'  Magazine,  264.  These  decisions  were  made  in  1845  and 
1846.  In  other  courts,  also,  the  question  has  arisen,  What  is^the  dutj'  of  a  col- 
lecting bank  to  which  time  drafts,  with  bills  of  lading  attached,  have  been  sent 
for  collection?  and  the  decisions  have  been,  that  the  agent  is  bound  to  deliver  the 
bills  of  lading  to  the  acceptor  on  his  acceptance.  In  the  case  of  The  Wiscon- 
sin Marine  &  Fire  Insurance  Company  v.  The  Bank  of  British  North  America, 
21  Upper  Canada,  Queen's  Bench,  284,  decided  in  1861,  where  it  appeared  that 
the  plaintiff,  a  bank  at  Milwaukee,  Wis.,  had  sent  to  the  defendants,  a  bank  at 
Toronto,  for  collection,  a  bill  drawn  by  A.,  at  Milwaukee,  on  B.,  at  Toronto, 
payable  forty-five  days  after  date,  together  with  a  bill  of  lading,'indorsed  by  A., 
for  certain  wheat  sent  from  Milwaukee  to  Toronto,  it  was  held  that,  in  the  ab- 
sence of  any  instructions  to  the  contrary,  the  defendants  were  not  bound  to  re- 
tain the  bill  of  lading  until  payment  of  the  draft  by  B.,  but  were  right  in  giving 
it  up  to  him  on  obtaining  his  acceptance.  This  case  was  reviewed  in  1863,  in 
the  court  of  error  and  appeals,  and  the  judgment  affirmed.  2  Upper  Canada 
Error  and  Appeal  Reps.,  282.  See,  also,  Goodenough  v.  The  City  Bank,  10 
Upper  Canada,  Com.  Pleas,  51;  Clark  v.  The  Bank  of  Montreal,  13  Grant's  Ch., 
211, 

There  are  also  many  expressions  of  opinion  by  the  most  respectable  courts, 
which,  though  not  judgments,  and  therefore  not  authorities,  are  of  weigtt  in  de- 
termining what  are  the  implications  of  such  a  state  of  facts  as  this  case  exhibits. 
In  Shepherd  v.  Harrison,  L.  R.,  Q.  B.,  vol.  iv,  p.  493,  Lord  Cookbum  said,  "  The 
authorities  are  equally  good  to  show,  when  the  consignor  sends  the  bill  of  lad- 
ing to  an  agent  in  this  country  to  be  by  him  handed  over  to  the  consignee,  and 
accompanies  that  with  bills  of  exchange  to  be  accepted  by  the  consignee,"  that 
that  "  indicates  an  intention  that  the  handing  over  of  the  iiU  of  lading,  and  the 
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acceptance  of  the  hUl  or  bUls  of  exchan^e^  should  be  concurrent  parts  of  one  and 
the  same  transaction.^^  The  case  subsequently  went  to  the  House  of  Lords,  5 
H.  L.,  133;  when  Lord  Cairns  said,  "if  they  (the  dra\Vees)  accept  the  cargo 
and  bill  of  lading,  and  accept  the  bill  of  exchange  drawn  against  the  cargo, 
the  object  of  those  who  shipped  the  goods  is  obtained.  They  have  got  the  bill 
of  exchange  in  return  for  the  cargo;  they  discount,  or  use  it  as  they  think 
proper;  and  they  are  virtually  paid  for  the  goods."  In  Coventry  v.  Gladstone, 
4  L,  R  Eq.,  493,  it  was  declared  by  the  vice-chancellor  that "  the  parties  ship- 
ping the  goods  from  Calcutta,  in  the  absence  of  any  stipulation  to  the  contrary, 
did  give  their  agents  in  England  full  authority,  if  they  thought  fit,  to  pass  over 
the  bill  of  lading  to  the  person  who  had  accepted  the  bill  of  exchange  "  drawn 
against  the  goods,  and  attached  to  the  bill  of  lading;  and  it  was  ruled  that  an 
alleged  custom  of  trade  to  retain  the  bill  of  lading  until  payment  of  the  ac- 
companying draft  on  account  of  the  consignment  w^as  exceptional,  and  was  not 
established  as  being  the  usual  course  of  business.  In  Scbuchardt  v.  Hall,  39 
Md.,  590,  which  was  a  case  of  a  time  draft,  accompanied  by  a  bill  of  lading, 
hypothecated  by  the  drawer,  both  for  the  acceptance  and  payment  of  the  draft, 
and  when  the  drawers  had  been  authorized  to  draw  against  the  cargo  shipped, 
it  was  said  by  the  court,  "  Under  their  contract  with  the  defendants,  the  latter 
w^ere  authorized  to  draw  only  against  the  cargo  of  wheat  to  be  shipped  by  the 
'Ocean  Belle;'  and  they  (the  drawees)  were,  therefore,  not  bound  to  accept 
without  the  delivery  to  them  of  the  bill  of  lading."  See,  also,  the  language  of 
the  judges  in  Gurney  v.  Behrend,  3  Ell.  &  BL,  622 ;  Marine  Bank  v,  Wright, 
48  K  Y.,  1 ;  Cayuga  Bank  v.  Daniels,  47  id.,  631.   • 

We  have  been  unable  to  discover  a  single  decision  of  any  court  holding  the 
opposite  doctrines.  Those  to  which  we  have  been  referred  as  directly  in  point 
determine  nothing  of  the  kind.  Gilbert  v.  Guignon,  L.  K.,  8  Ch.,  16,  was  a  con- 
test between  two  holders  of  several  bills  of  lading  of  the  same  shipment.  The 
question  was.  Which  had  priority?  It  was  not  [at]  all  whether  the  drawee  of  a 
time  draft  against  a  consignment  has  not  a  right- to  the  bill  of  lading  when  he 
accepts.  The  drawer  had  accepted  without  requiring  the  surrender  of  the  first 
indorsed  bill  of  lading;  and  the  lord  chancellor,  while  suggesting  a  query 
whether  he  might  not  have  declined  to  accept  unless  the  bills  of  lading  were  at 
the  same  time  delivered  up  to  him,  remarked,  "  If  he  was  content  they  should 
remain  in  the  hands  of  the  holder,  it  was  exactly  the  same  thing  as  if  he  had 
previously  and  originally  authorized  that  course  of  proceeding;  and  that  (ac- 
cording to  the  chancellor's  view)  was  actually  what  had  happened  in  the  case." 
]!f othing,  therefore,  was  decided  respecting  the  rights  of  the  holder  of  a  time 
draft,  to  which  a  bill  of  lading  is  attached,  as  against  the  drawee.  The  con- 
test was  wholly  inter  alios. 

Seymour  v.  Newton,  105  Mass.,  272,  was  the  case  of  an  acceptance  of  the 
draft,  without  the  presentation  of  the  bill  of  lading.  In  that  respect  it  was 
like  Gilbert  v.  Guignon.  No  question,  however,  was  made  in  regard  to  this. 
The  acceptor  became  insolvent  before  the  arrival  of  the  goods ;  and  all  that 
was  decided  was,  that,  under  the  circumstances,  the  jury  would  be  authorized 
to  find  that  the  lien  of  the  shippers  had  not  been  discharged.  It  was  a  case  of 
stoppage  in  transitu.  It  is  true,  that,  in  delivering  the  opinion  of  the  court. 
Chief  Justice  Chapman  said,  "  The  obvious  purpose  was,  that  there  should  be  no 
delivery  to  the  vendee  till  the  draft  should  be  paid."  But  the  remark  was 
purely  obiter^  uncalled  for  by  anything  in  the  case.  Newcomb  v.  Boston  & 
Lowell  Railroad  Corporation,  115  Mass.,  230,  was  also  the  case  of  acceptance  of 
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sight  drafts,  without  requiring  the  delivery  of  the  attached  bills  of  lading;  and 
the  contest  was  not  between  the  holder  of  the  drafts  and  the  acceptor;  it  was 
between  the  holder  of  the  drafts  with  the  bills  of  lading  and  the  carrier.  We 
do  not  perceive  that  the  case  has  any  applicability  to  the  question  we  have  now 
under  consideration.  True,  there,  as  in  the  case  of  Seymour  v,  Newton,  it  was 
remarked  by  the  judge  who  delivered  the  opinion,  "  The  railroad  receipts  were 
manifestly  intended  to  be  held  by  the  collecting  bank  as  security  for  the  ac- 
ceptance and  payment  of  the  drafts.^'  Intended  by  whom?  Evidently  the 
court  meant  by  the  drawees  and  the  bank;  for  it  is  immediatel}'  added,  "  They 
continued  to  be  held  by  the  bank  after  the  drafts  had  been  accepted  by  Chand- 
ler &  Co.  (the  drawees),  and  until  at  Chandler  &  Co.^s  request  they  were  paid 
by  the  plaintiff;  and  the  receipts  with  the  drafts  still  attached  were  indorsed 
and  delivered  by  Chandler  &  Co.  to  the  plaintiff."  In  StoUenwerck  v.  Thacher, 
115  Mass.,  224  (the  only  other  case  cited  by  the  defendants  in  error  as  in  point 
on  this  question),  there  were  instnictions  to  the  agent  to  deliver  the*  bill  of 
lading  only  on  payment  of  the  draft;  and  it  was  held  that  the  special  agent, 
thus  instructed,  could  not  bind  his  principal  by  a  delivery  of  the  bill  without 
such  payment.  Nothing  was  decided  that  is  pertinent  to  the  present  case.  In 
Bank  v,  Bayley,  reported  in  the  same  volume,  p.  228,  where  the  instructions 
given  to  the  collecting  agent  were,  so  far  as  it  appears,  only  that  the  drafts 
and  bills  of  lading  were  remitted  for  collection,  and  where  acceptance  was  re- 
fused, Chief  Justice  Gray  said,  "  The  drawees  of  the  draft  attached  to  each  of 
the  bills  of  lading  were  not  entitled  to  the  bill  of  lading,  or  the  property  de- 
scribed therein,  except  upon  acceptance  of  the  draft."  It  is  but  just  to  say, 
however,  that  this  remark,  as  well  as  those  made  by  the  same  judge  in  the 
other  Massachusetts  cases  cited,  was  aside  from  the  decision  of  the  court. 

§  182.  Authority  of  agent  to  deliver  hiU  of  lading  on  acceptance  of  draft. 

After  this  review  of  the  authorities  cited,  as  in  point,  in  the  very  elaborate 
argument  for  the  defendants  in  error,  we  feel  justified  in  saying  that,  in  our 
opinion,  no  respectable  case  can  be  found  in  which  it  has  been  decided  that 
when  a  time  draft  has  been  drawn  against  a  consignment  to  order,  and  has 
been  forwarded  to  an  agent  for  collection  with  the  bill  of  lading  attached, 
without  any  further  instructions,  the  agent  is  not  justified  in  delivering  over 
the  bill  of  lading  on  the  acceptance  of  the  draft.  If  this,  however,  were  doubt- 
ful, the  doubt  ought  to  be  resolved  favorably  to  the  agent.  In  the  case  in 
hand,  the  Bank  of  Commerce,  having  accepted  the  agency  to  collect,  was  bound 
only  to  reasonable  care  and  diligence  in  the  discharge  of  its  assumed  duties. 
Warren  v.  Suffolk  Bank,  10  Cush.,  582.  In  a  case  of  doubt,  its  best  judgment 
was  all  the  principal  had  a  right  to  require.  If  the  absence  of  specific  instruc- 
tions left  it  uncertain  what  was  to  be  done  further  than  to  procure  acceptances 
of  the  drafts,  and  to  receive  payment  when  they  fell  due,  it  was  the  fault  of 
the  principal.  If  the  consequence  was  a  loss,  it  would  be  most  unjust  to  cast 
the  loss  on  the  agent. 

Applying  what  we  have  said  to  the  instruction  given  by  the  learned  judge  of 
the  circuit  court  to  the  jury,  it  is  evident  that  he  was  in  error.  Without  dis- 
cussing m  detail  the  several  assignments  of  error,  it  is  suflicient  for  the  neces- 
sities of  this  case  to  say  that  it  was  a  mistake  to  charge  the  jury  as  they  were 
charged,  that  "  in  the  absence  of  any  consent  of  the  owner  of  a  bill  of  ex- 
change, other  than  such  as  may  be  implied  from  the  mere  fact  of  sending  '  for 
collection '  a  bill  of  exchange  with  a  bill  of  lading  pasted  or  attached  to  a  bill 
of  exchange,  the  bank  so  receiving  the  two  papers  for  collection  would  not  be 
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authorized  to  separate  the  bill  of  lading  from  the  bili  ^     °\}^  ^®^^ 

der  it  before  the  bill  of  exchange  was  paid."    And  sJ 

following  portion  of  the  charge :  "  But  if  the  Mety 

to  the  defendant  bank  the  bills  of  exchange  with  j 

for  collection,  with  no  other  instructions  either  exi 

past  relations  of  the  parties,  they  would  not  be  so  / 

bills  of  lading)  on  acceptance  only."     The  Banl^ 

liable  to  the  owners  of  the  drafts  for  a  breach  of  | 

of  lading  on  acceptance  of  the  drafts  only  after 

the  bills  until  payment  of  the  acceptances.     The  drafts  were  "Trtf-*.^ 

One,  it  is  true,  was  drawn  at  sight;  but  in  Massachusetts  such  drafts  are  eTi- 

titled  to  grace.    What  we  have  said  renders  it  unnecessary  to  notice  the  other 

assignments  of  error. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  record  is  remitted 
with  directions  to  award  a  new  trial. 

WOOLEN  V,  NEW  YORK  AND  ERIE  BANK 
(Circuit  Court  for  New  York:  12  Blatchford,  359-365.    1874) 

Opinion  by  Wallace,  J. 

Statement  of  Facts. —  This  action  was  tried  before  the  court  without  a  jury. 
The  plaintiffs,  bankers  at  Indianapolis,  Indiana,  sent  to  the  defendant,  a  bank  at 
Buffalo,  New  York,  on  the  28th  of  October,  1872,  a  letter  stating  that  they  in- 
close for  collection  and  remittance  of  proceeds  a  draft  upon  one  Bugbee,  and 
bills  of  lading  for  eight  car  loads  of  lumber.  The  draft  inclosed  is  dated  Octo- 
ber 26,  1872,  is  drawn  by  Coder  &  Co.  upon  Bugbee,  is  payable  fifteen  days 
from  date,  and  is  indorsed  by  one  Mayhew,  and  then,  by  special  indorsement, 
by  the  plaintiffs  to  the  defendant's  cashier,  "  for  collection."  By  the  terms  of 
the  draft  the  drawers,  indorsers  and  acceptor  severally  waive  presentment  for 
payment  and  notice  of  protest  and  non-payment.  The  bills  of  lading  respect- 
ively set  forth  that  Coder  &  Co.,  at  times  two  or  three  days  prior  to  the  date 
of  the  draft,  have  shipped,  at  places  therein  specified,  certain  car  loads  of  lumber 
to  be  delivered  to  them  at  Albany,  New  York,  and  are  severally  indorsed  upon 
the  back  by  Coder  &  Co.,  by  Mayhew  and  by  the  plaintiffs.  No  business 
dealings  had  ever  taken  place  between  the  plaintiffs  and  the  defendant  prior  to 
this  transaction,  except  a  few  days  previously,  when  the  plaintiffs  had  sent  to 
the  defendant  a  similar  draft,  drawn  by  and  upon  the  same  parties,  with  sim- 
ilar bills  of  lading  and  indorsements,  with  instructions  by  letter  to  "deliver 
the  shipping  bills  on  acceptance  of  the  draft."  Bugbee,  the  drawee,  resided  at 
Buffalo.  Upon  receiving  the  draft  first  mentioned,  the  defendant  presented  it 
for  acceptance  to  Bugbee ;  he  accepted  it,  and  thereupon,  at  his  request,  the  de- 
fendant delivered  to  him  the  bills  of  lading.  Bugbee  failed  before  the  maturity 
of  the  draft.  It  is  admitted  that  the  lumber  mentioned  in  the  bills  of  lading 
had  been  purchased  by  Bugbee  of  Coder  &  Co.,  and  that  the  draft  was  drawn 
for  the  purchase  price  of  the  lumber,  and  was  discounted  by  the  plaintiffs  for 
Coder  &  Co.,  on  the  security  of  the  bills  of  lading  as  collateral.  It  is  also  admit- 
ted that,  by  the  ordinary  course  of  transportation,  the  lumber  was  due  at  its  des- 
tination eight  days  prior  to  the  maturity  of  the  draft.  The  plaintiffs  insist 
that  the  defendant  violated  its  duty  by  delivering  the  bills  of  lading  before  the 
collection  of  the  draft,  and  bring  this  action  to  recover  of  the  defendant  the 
amount  of  the  draft.    Bills  of  exchange  are  negotiated  upon  the  security  of 
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ing  unde^  Huntington.  They  insist  that  they  are  the  legal  holders  of  the 
notes,  and  as  such  are  entitled  to  avail  themselves  of  the  security  given  for 
their  payment.  2d.  Such  declarations  are  competent  only  to  show  the  char- 
acter of  the  possession  of  the  person  making  them,  and  by  what  title  he  holds, 
but  not  to  sustain  or  to  destroy  the  record  title.  Pitts  v.  Wilder,  1  N.  Y.,  62.5 ; 
Gibney  v.  Marchay,  34  id,,  301 ;  Jackson  v.  Miller,  6  Cow.,  751 ;  Jackson  v. 
McVey,  15  J.  R.,  234.  To  show  that  the  party  went  into  possession  under  the 
lessors  is  a  common  instance  of  the  admissibility  of  such  declarations.  Jack- 
son V,  Dobbin,  3  Johns.,  223.  Conceding,  therefore,  that  Huntington  was  in 
possession  of  the  premises,  his  declarations  are  competent  only  to  show  the 
character  in  which  he  claimed,  as  that  of  tenant  under  a  lease,  or  tenant  by 
virtue  of  an  executory  contract  to  purchase.  His  declarations  as  to  the  owner- 
ship or  payment  of  the  notes  are  incompetent  upon  every  principle,  and  must 
be  laid  out  of  view  in  determining  the  case.  Upon  the  remaining  evidence  the 
question  stands  in  this  wise:  The Freedman's  Bank  establishes  its  title  to  the 
notes  by  the  production  of  the  notes,  by  proof  that  it  purchased  them  by  giv- 
ing its  check  for  $13,786.50,  the  full  amount  of  principal  and  interest  due  on 
the  notes,  dated  January  24,  1870,  and  that  it  has  held  them  from  that  time  to 
the  present.  That  the  bank  took  the  notes  upon  an  intended  purchase ;  that  it 
received  interest  upon  them  in  January,  1871,  and  again  in  January,  1872,  is 
clearly  proved.  Eaton,  the  actuary  of  the  bank,  by  whom  the  check  was 
drawn,  is  dead.  Huntington,  with  whom  it  is  alleged  an  arrangement  was 
made,  is  also  dead.     We  are  thus  deprived  of  the  evidence  of  the  chief  actors. 

We  think  the  truth  is  here.  Huntington  made  a  verbal  agreement  with 
Dodge  to  buy  the  house  he  had  rented  of  him,  and  to  pay  these  notes  in  satis- 
faction of  the  price.  The  evidence  on  this  point  is  not  free  from  doubt;  and 
Huntington  was  certainly  at  liberty  to  repudiate  the  agreement,  as  being  within 
the  statute  of  frauds.  But  there  is  no  evidence  that  he  wished  to  do  so. 
When  the  notes  matured,  he  was  not  in  a  condition,  or  did  not  wish,  to  pay 
them.  One  note  ($2,000)  was  held  by  the  Chatham  Bank,  of  New  York,  and 
sent  for  collection  to  the  First  National  Bank  of  Washington,  of  which  Hunt- 
ington was  the  cashier.  Huntington's  bank  forwarded  the  note  to  the  Farm- 
ers' and  Mechanics'  Bank  of  Georgetown,  and  received  credit  for  the  amount, 
$2,121.  This  note  was  entered  on  the  bank-books  of  Washington  as  due 
January  24th,  and  as  being  paid  on  that  day.  This  was  an  error;  it  was,  in 
fact,  payable  on  the  22d.  The  note  of  $4,000  was  held  by  Mr.  Eobinson,  who 
deposited  it  in  the  Farmers'  and  Mechanics'  Bank  of  Georgetown,  for  collec- 
tion, and  on  the  22d  of  January,  1870,  he  was  there  credited  on  his  account 
with  the  amount,  to  wit,  $4,242.  The  $7,000  note  was  held  by  Mr.  Todd,  and 
was  by  him  deposited  in  the  National  Metropolitan  Bank  of  Washington,  for 
collection,  and  his  account  was  in  like  manner  credited  with  the  amount.  The 
record  contains  no  further  evidence  in  relation  to  the  payment  of  this  note. 

§  223.  The  person  with  whom  a  note  is  deposited  for  collection  is  the  agent  of 
the  holder^  7iot  of  the  maker. 

The  evidence  is  complete  and  certain  that  Huntington  did  not  pay  the  notes 
or  advance  the  money  by  which  they  were  taken  up.  The  evidence  is  quite 
satisfactory  that  the  Freedman's  Bank  did  advance  the  money  and  take  up  the 
notes  by  its  check  for  $13,786.50,  bearing  date  January  24th,  and  that  it  has  held 
them  since  that  time.  There  is  no  evidence  that  this  check  was  actually  drawn 
on  that  day ;  and  it  would  reconcile  some  of  the  discrepancies,  if  we  \^ere  to 
suppose  that  it  bore  date  of  the  24th,  but  was  actually  drawn  on  the  22d,  and 
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on  that  day  used  in  the  purchase  of  the  notes.  We  do  not  see  that  it  is  very 
material  which  way  this  shall  be  held  to  be.  The  title  of  the  Freedraan's 
Bank  is  the  same  in  either  case.  There  is  no  evidence  that  it  had  knowledge 
of  any  obligation  of  HuntingtoA  to  take  up  the  notes,  if  any  such  existed; 
and  there  is  no  evidence  that  Huntington  did  anything  about  procuring  an  ar- 
rangement for  their  being  taken  up.  It  dealt  with  the  bank  or  banks  holding 
the  notes  in  the  ordinary  way.  By  law,  a  collecting  bank  is  the  agent  of  the 
holder  of  the  note,  and  in  no  sense  the  agent  of  the  maker.  Montgomery 
Bank  v,  Albany  City  Bank,  7  N.  T.,  459;  22  Barb.,  627.  AVhat  the  holder 
was  entitled  to  was  his  money,  or  the  proper  diligence  to  obtain  it.  If  the 
maker  had  anything  to  say  or  do  in  the  premises,  it  was  to  present  himself 
with  the  money  when  the  notes  matured,  pay  them,  and  secure  his  obligations. 
Failing  in  this,  he  leaves  the  securities  to  be  dealt  with  as  others  interested 
may  choose.  There  would  appear,  therefore,  in  the  nature  and  propriety  of  the 
subject,  to  be  no  objection  to  a  transfer  to  a  third  person  paying  the  money, 
instead  of  a  technical  payment  and  discharge  of  the  notes.  It  is  to  be  ob- 
served, also,  that  payment  technically  can  only  be  made  by  a  party  to  a  bill,  or 
by  a  stranger,  ^supra  proUat  Chitty  on  Bills,  392.  Such  parties  may  either 
pay  in  satisfaction  of  the  note,  or  pay  and  hold  it  as  by  a  transfer,  leaving  it 
«in  existing  security.  Byles  on  Bills,  166;  Green  v.  Key,  3  B.  &  Ad.,  313.  It 
can,  therefore,  make  no  difference  to  the  holder,  whether,  when  taken  by  a 
stranger,  it  is  taken  and  held  as  upon  a  transfer,  or  in  satisfaction  of  the  in- 
strument. The  negotiability  of  a  bill  or  note  remains  after  maturity  as  before 
(Byles,  160-162),  subject  to  the  equities  between  the  parties.  The  books  are 
full  of  cases  to  the  effect  that  an  agent  to  whom  a  bill  is  sent  for  collection 
cannot  lawfully  transfer  or  pledge  the  same  in  payment  of  his  own  debt,  and 
that  the  transferee  with  knowledge  or  after  maturity  gets  no  title  as  against 
the  true  owner.     1  Pars,  on  Bills  and  Notes,  119. 

§  224.  Where  a  note  in  bank  is  paid  by  a  stranger  he  becomes  the  purchaser^ 
and  hfjlds  it  subject  to  the  equities  between  the  parties. 

In  cases  like  that  before  us,  where  the  intention  to  continue  the  existence  of 
the  note  and  not  to  cancel  it  by  payment  is  made  evident,  when  the  nioney  is  paid 
to  the  collecting  agent  appointed  to  receive  it,  and  the  owner  of  the  note  receives 
the  amount  due  to  him,  the  authorities  sustain  the  transaction  as  a  purchase.  In 
Deacon  v.  Stodhardt,  2  Man.  &  G.,  317,  it  was  held  that  where,  to  a  count  by 
the  executors  of  A.,  an  indorser,  against  D.,  the  acceptor  of  a  bill,  the  defend- 
ants pleaded  payment,  and  the  evidence  was  that  A.  had  placed  the  bill  in  the 
hands  of  E.  to  be  presented,  who  improperly  had  it  discounted,  and  to  regain 
possession  of  it  paid  the  amount  to  the  bankers  of  the  acceptor,  thus  obtained 
the  bill  and  returned  it  to  A.,  it  was  held  that  there  was  no  payment.  Bosan- 
<juet,  J.,  said,  "  It  is  clear  that  the  payment  of  the  bill  by  Jones  was  a  pay- 
ment not  on  account  of  the  defendants  (the  acceptors),  but  that  in  order  that 
Jones  might  regain  the  possession  of  it."  Erskine,  J., says,  "It  appears  that 
Jones,  having  raised  money  on  the  bill,  took  it  up  when  at  maturity,  and  then 
returned  it  to  the  testator,  who  was  at  liberty  to  proceed  upon  it  at  any  future 
time."  The  bill  was  thus  paid  at  maturity  without  the  knowledge  or  consent 
of  the  true  owner,  and  was  then  remitted  to  the  owner,  and  it  was  held  to  be 
a  valid  bill  in  his  hands. 

In  the  Pacific  Bank  v.  Mitchell,  9  Mete,  297,  it  was  held  that  where  the 
holder  of  a  bill  of  exchange  accepted  fof  the  accommodation  of  the  drawer 
sends  it  to  a  bank  for  collection,  and  the  bank,  when  the  bill  comes  to  maturity. 
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passes  the  amount  thereof  to  the  credit  of  the  holder,  this  is  not  sach  a  pay- 
ment as  discharges  the  acceptor,  but  the  bank  succeeds  to  the  right  of  the 
holder,  and  may  maintain  an  action  on  the  bill  against  the  acceptor.  The 
plaintiffs,  it  was  held,  succeeded  to  the  rights  of  the  bank,  and  became  bona 
fide  holders  of  the  bill.  In  Burr  v.  Smith,  21  Barb.,  262,  it  was  held  that  a 
stranger  may  advance  the  money  and  hold  .the  note,  if  such  is  the  clesir  inten- 
tion of  the  parties  at  the  time  of  the  transaction.  The  court  remark  upon  it 
as  a  suspicious  circumstance,  that  the  payer  in  that  case  was  not  called  as  a 
witness.  He  knew,  it  is  said,  in  what  character  and  in  whose  behalf  he  paid  the 
money,  and  whose  money  it  was  with  which  the  note  was  paid.  In  Harbeck  v. 
Vanderbilt,  20  2f.  Y.,  395,  it  was  held  that  when  the  amount  due  upon  a  judg- 
ment is  paid,  wholly  or  in  part,  by  one  who  is  not  a  party  nor  bound  by  it,  the 
judgment  is  extinguished  or  not  according  to  the  intention  of  the  party  paying. 
So  held  where  one  of  the  defendants  in  a  judgment  upon  a  joint  obligation 
paid  his  aliquot  portion  in  cash,  gave  his  note  for  the  remainder  indorsed  by  a 
third  person,  and  procured  the  judgment  to  be  assigned  to  a  trustee  for  such 
person  without  his  knowledge.  The  judgment,  it  was  held,  remained  unsatisfied 
for  the  amount  not  actually  paid  by  the  defendant  therein,  and  might  be  en- 
forced by  the  indorser  as  an  indemnity  against  his  contingent  liability.  In  Key- 
stone Bank  v.  Gay,  21  Barb.,  459,  the  principle  was  laid  down,  that,  to  constitute 
payment,  money,  or  some  other  valuable  thing,  must  be  delivered  by  the  debtor 
to  the  creditor  for  the  purpose  of  extinguishing  the  debt,  and  the  creditor  must 
receive  it  for  the  same  purpose. 

Judgment  affirmed. 
CARPENTER  v.  LONGAN. 

(16  Wallace,  271-277.     1872.) 

Appeal  from  the  Supreme  Court  of  the  Territory  of  Colorado. 

Opinion  by  Mr.  Justice  Swayne. 

Statement  of  Facts. —  On  the  5th  of  March,  1867,  the  appellee,  Mahala 
Longan,  and  Jesse  B.  Longan,  executed  their  promissory  note  to  Jacob  B.  Car- 
penter,  or  order,  for  the  sum  of  $980,  payable  six  months  after  date,  at  the 
Colorado  National  Bank,  in  Denver  City,  with  interest  at  the  rate  of  three  and 
a  half  per  cent,  per  month  until  paid.  At  the  same  time  Mahala  Longan  ex- 
ecuted to  Carpenter  a  mortgage  upon  certain  real  estate  therein  described.  The 
mortgage  was  conditioned  for  the  payment  of  the  note  at  maturity,  according 
to  its  effect.  On  the  24th  of  July,  1867,  more  than  two  months  before  the 
maturity  of  the  note,  Jacob  B.  Carpenter,  for  a  valuable  consideration,  assigned 
the  note  and  mortage  to  B.  Platte  Carpenter,  the  appellant.  The  note  not  being 
paid  at  maturity,  the  appellant  filed  this  bill  against  Mahala  Longan,  in  the 
district  court  of  JeflFerson  county,  Colorado  territory,  to  foreclose  the  mort- 
gage. She  answered  and  alleged  that  when  she  executed  the  mortgage  to  Jacob 
B.  Carpenter  she  also  delivered  to  him  certain  wheat  and  flour,  which  he 
promised  to  sell,  and  to  apply  the  proceeds  to  the  payment  of  the  note;  that  at 
the  maturity  of  the  note  she  had  tendered  the  amount  due  upon  it,  and  had  de- 
manded the  return  of  the  note  and  mortgage  and  of  the  wheat  and  flour,  all 
which  was  refused.  Subsequently  she  filed  an  amended  answer,  in  which  she 
charged  that  Jacob  B.  Cari>enter  had  converted  the  wheat  and  flour  to  his  own 
use,  and  that  when  the  appellant  took  the  assignment  of  the  note  and  mortgage 
he  had  full  knowledge  of  the  facts  touching  the  delivery  of  the  wheat  and  flour 
to  bis  assignor.     Testimony  was  taken  upon  both  sides.    It  was  proved  that  the 
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wheat  and  flour  were  in  the  hands  of  Miller  &  Williams,  warehousemen,  in  th^ 
cit}^  of  Denver;  that  they  sold,  and  received  payment  for,  a  part,  and  that  the 
money  thus  received  and  the  residue  of  the  wheat  and  flour  were  lost  by  their 
failure.  The  only  question  made  in  the  case  was,  upon  whom  this  loss  should 
fall,  whether  upon  the  appellant  or  the  appellee.  The  view  which  we  have 
taken  of  th6  case  renders  it  unnecessary  to  advert  more  fully  to  the  facts 
relating  to  the  subject.  The  district  court  decreed  in  favor  of  the  appellant  for 
the  full  amount  of  thernote  and  interest.  The  supreme  court  of  the  territory 
reversed  the  decree,  holding  that  the  value  of  the  wheat  and  flour  should  be 
deducted.  The  complainant  thereupon  removed  the  case  to  this  court  by  ap- 
peal. It  is  proved  and  not  controverted  that  the  note  and  mortgage  were 
assigned  to  the  appellant  for  a  valuable  consideration  before  the  maturity  of  the 
note.  Notice  of  anything  touching  the  wheat  and  flour  is  not  brought  home 
to  him. 

§  225.  Transferee  of  negotiahle  paper  hefore  maturity  presumed  to  have  no 
notice  of  defenses  to  it 

The  assignment  of  a  note  underdue  raises  the  presumption  of  the  want  of 
notice,  and  this  presumption  stands  until  it  is  overcome  by  sutficient  proof.  The 
case  is  a  diiferent  one  from  what  it  would  be  if  the  mortgage  stood  alone,  or 
the  note  was  non-negotiable,  or  had  been  assigned  after  maturity.  The  ques- 
tion presented  for  our  determination  is  whether  an  assignee,  under  the  circum- 
stances of  this  case,  takes  the  mortgage  as  he  takes  the  note,  free  from  the 
objections  to  which  it  was  liable  in  the  hands  of  the  mortgagee.  We  hold  the 
aflBrmative.  Powell  on  Mortgages,  908;  1  Hilliard  on  Mortgages,  672;  Coot 
on  Mortgages,  304;  Reeves  v.  Scully,  Walk.  Ch.,  248;  Fisher  v.  Otis,  3  Chand., 
83;  Martineau  t?.  McCoilum,  4  id.,  163;  Bloomer  v.  Henderson,  8  Mich.,  396; 
Potts  V.  Blackwell,  4  Jones,  68;  Cicotte  v,  Gagnier,  2  Mich.,  381;  Pierce  v. 
Faunce,  47  Me.,  607;  Palmer  v.  Yates,  3  Sandf.,  137;  Taylor  v.  Page,  6  Allen, 
86;  Croft  v.  Punster,  9  Wis.,  603;  Cornell  v.  Ilichens,  11  id.,  368.  The  con- 
tract as  regards  the  note  was  that  the  maker  should  pay  it  at  maturity  to  any 
bona  fde  indorsee,  without  reference  to  any  defenses  to  which  it  might  have 
been  liable  in  the  hands  of  the  payee.  The  mortgage  was  conditioned  to  secure 
the  fulfilment  of  that  contract.  To  let  in  such  a  defense  against  such  a  holder 
would  be  a  clear  departure  from  the  agreement  of  the  mortgagor  and  mort- 
gagee, to  which  the  assignee  subsequently,  in  good  faith,  became  a  party.  If 
the  mortgagor  desired  to  reserve  such  an  advantage  he  should  have  given  anon- 
negotiable  instrument.  If  one  of  two  innocent  persons  must  suffer  by  a  deceit 
it  is  more  consonant  to  reason  that  he  who  "  puts  trust  and  confidence  in  the 
deceiver  should  be  a  loser,  rather  than  a  stranger."     Hern  v.  Nichols,  1  Salk., 


§  226,  Transfer  of  note  carries  mortgage  with  it 

Upon  a  bill  of  foreclosure  filed  by  the  assignee,  an  account  must  be  taken 
to  ascertain  the  amount  due  upon  the  instrument  secured  by  the  mortgage. 
Here  the  amount  due  was  the  face  of  the  note  and  interest,  and  that  could  have 
been  recovered  in  an  action  at  law.  Equity  could  not  find  that  less  was  due. 
It  is  a  case  in  which  equity  must  follow  the  law.  A  decree  that  the  amount 
due  shall  be  paid  within  a  specified  time,  or  that  the  mortgaged  premises  shall 
be  sold,  follows  necessarily.  Powell,  cited  sitpra^  says:  "  But  if  the  debt  were 
on  a  negotiable  security,  as  a  bill  of  exchange  collaterally  secured  by  a  mort- 
gage, and  the  mortgagee,  after  payment  of  part  of  it  by  the  mortgagor,  actu- 
ally negotiated  the  note  for  the  value,  the  indorsee  or  assignee  would,  it  seems, 
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in  all  events,  be  entitled  to  have  his  money  from  the  mortgagor  on  liquidating 
the  account,  although  he  had  paid  it  before,  because  the  indorsee  or  assignee 
has  a  legal  right  to  the  note  and  a  legal  remedy  at  law  which  a  court  of  equity 
ought  not  to  take  from  him,  but  to  allow  him  the  benefit  of,  on  the  account."  A 
different  doctrine  would  involve  strange  anomalies.  The  assign^  might  file 
his  bill  and  the  court  dismiss  it.  He  could  then  sue  at  law,  recover  judgment, 
and  sell  the  mortgaged  premises  under  execution.  It  is  not  pretended  that 
equity  would  interpose  against  him.  So,  if  the  aid  of  equity  were  properly  in- 
voked to  give  effect  to  the  lien  of  the  judgment  upon  the  same  premises  for 
the  full  amount,  it  could  not  be  refused.  Surely  such  an  excrescence  ought  not 
to  be  permitted  to  disfigure  any  system  of  enlightened  jurisprudence.  It  is  the 
policy  of  the  law  to  avoid  circuity  of  action,  and  parties  ought  not  to  be  driven 
from  one  forum  to  obtain  a  remedy  which  cannot  be  denied  in  another.  The 
mortgaged  premises  are  pledged  as  security  for  the  debt.  In  proportion  as  a 
remedy  is  denied  the  contract  is  violated,  and  the  rights  of  the  assignee  are  set 
at  naught.  In  other  words,  the  mortgage  ceases  to  be  security  for  a  part  or 
the  whole  of  the  debt,  its  express  provisions  to  the  contrary  notwithstanding. 
The  note  and  mortgage  are  inseparable;  the  former  as  essential,  the  latter 
as  an  incident.  An  assignment  of  the  note  carries  the  mortgage  with  it,  while 
an  assignment  of  the  latter  alone  is  a  nullity.  Jackson  v.  Blodget,  5  Cow., 
205 ;  Jackson  v.  Willard,  4  Johns.,  43. 

It  must  be  admitted  that  there  is  considerable  discrepancy  in  the  authorities 
upon  the  question  under  consideration.  In  Bailey  v.  Smith,  14  Ohio  St.,  396, — 
a  case  marked  by  great  ability  and  fullness  of  research, —  the  supreme  court  of 
Ohio  came  to  a  conclusion  different  from  that  at  which  we  have  arrived.  The 
judgment  was  put  chiefly  upon  the  ground  that  notes,  negotiable,  are  made  so 
by  statute,  while  there  is  no  such  statutory  provision  as  to  mortgages,  and  that 
hence  the  assignee  takes  the  latter,  as  he  would  any  other  chose  in  action,  sub- 
ject to  all  the  equities  which  subsisted  against  it  while  in  the  bands  of  the 
original  holder.  To  this  view  of  the  subject  there  lare  several  answers.  The 
transfer  of  the  note  carries  with  it  the  security,  without  any  formal  assignment 
or  delivery,  or  even  mention  of  the  latter.  If  not  assignable  at  law,  it  is  clearly 
so  in  equity.  When  the  amount  due  on  the  note  is  ascertained  in  the  foreclos- 
ure proceeding,  equity  recognizes  it  as  conclusive,  and  decrees  accordingly. 
Whether  the  title  of  the  assignee  is  legal  or  equitable  is  immaterial.  The  re- 
sult follows  irrespective  of  that  question.  The  process  is  only  a  mode  of  en- 
forcing a  lien.  All  the  authorities  agree  that  the  debt  is  the  principal  thing 
and  the  mortgage  an  accessory.  Equity  puts  the  principal  and  accessory  upon 
a  footing  of  equality,  and  gives  to  the  assignee  of  the  evidence  of  the  debt  the 
same  rights  in  regard  to  both.  There  is  no  departure  from  any  principle  of 
law  or  equity  in  reaching  this  conclusion.  There  is  no  analogy  between  this 
case  and  one  where  a  chose  in  action  standing  alone  is  sought  to  be  enforced. 
The  fallacy  which  lies  in  overlooking  this  distinction  has  misled  many  able 
minds,  and  is  the  source  of  all  the  confusion  that  exists.  The  mortgage  can 
have  no  separate  existence.  When  the  note  is  paid  the  mortgage  expires.  It 
cannot  survive  for  a  moment  the  debt  which  the  note  represents.  This  de- 
pendent and  incidental  relation  is  the  controlling  consideration,  and  takes  the 
case  out  of  the  rule  applied  to  choses  in  action,  where  no  such  relation  of  de- 
pendence exists.     AccessoriuTn  non  ducit,  sequitur prhwipcUe. 

In  Pierce  v.  Faunce,  47  Me.,  513,  the  court  say :  "  A  mortgage  is  pro  tanto 
a  purchase,  and  a  hona  fide  mortgagee  is  equally  entitled  to  protection  as  the 
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Txyfia  fide  grantee.  So  the  assignee  of  a  mortgage  is  on  the  same  footing  with 
the  bona  fide  mortgagee.  In  all  cases  the  reliance  of  the  purchaser  is  upon  the 
record,  and  when  that  discloses  an  unimpeachable  title  he  receives  the  protec- 
tion of  the  law  as  against  unknown  and  latent  defects."  Matthews  v,  Wallwyn, 
4  Ves.,  118,  is  usually  much  relied  upon  by  those  who  maintain  the  infirmity 
of  the  assignee's  title.  In  that  case  the  mortgage  was  given  to  secure  the  pay- 
ment of  a  non-negotiable  bond.  The  mortgagee  assigned  the  bond  and  mort- 
gage fraudulently,  and  thereafter  received  large  sums  which  should  have  been 
orbited  upon  the  debt.  The  assignee  sought  to  enforce  the  mortgage  for  the 
full  amount  specified  in  the  bond.  The  lord  chancellor  was  at  first  troubled 
by  the  consideration  that  the  mortgage  deed  purported  to  convey  the  legal 
title,  and  seemed  inclined  to  think  that  might  take  the  case  out  of  the  rule  of 
liability  which  would  be  applied  to  the  bond  if  standing  alone.  He  finally 
came  to  a  diflferent  conclusion,  holding  the  mortgage  to  be  a  mere  security. 
He  said,  finally:  "The  debt,  therefore,  is  the  principal  thing;  and  it  is  obvioua 
that  if  an  action  was  brought  on  the  bond  in  the  name  of  the  mortgagee,  as  it 
must  be,  the  mortgagor  shall  pay  no  more  than  what  is  really  due  upon  the 
bond ;  if  an  action  of  covenant  was  brought  by  the  covenantee,  the  aaxnmt 
must  be  settled  in  that  action.  In  this  court  the  condition  of  the  assignee  can« 
not  be  better  than  it  would  be  at  law  in  any  mode  he  could  take  to  recover 
what  was  due  upon  the  assignment."  The  principle  is  distinctly  recognized 
that  the  measure  of  liability  upon  the  instrument  secured  is  the  measure  of 
the  liability  chargeable  upon  the  security.  The  condition  of  the  assignee  can- 
not be  better  in  law  than  it  is  in  equity.  So  neither  can  it  be  worse.  Upou 
this  ground  we  place  our  judgment. 

We  think  the  doctrine  we  have  laid  down  is  sustained  by  reason,  principle 
and  the  greater  weight  of  authority.  Decree  reversed,  and  the  case  remanded 
with  directions  to  enter  a  decree  in  conformity  with  this  opinion. 

LEE  V,  CHILUCOTHE  BRANCH  BANK. 
(Circuit  Court  for  Ohio:  1  BisseU,  825-336;  1  Bond,  387-392.    1860.) 

Statement  of  Facts. — Fourteen  bills  were  drawn  on  E.  Ludlow,  cashier  of 
the  Ohio  Life  Ins.  and  Trust  Company,  payable  to  the  order  of  the  Chillicothe 
Branch  Bank,  by  the  name  and  style  of  Jas.  B.  Scott,  its  cashier,  who  mdorsed 
them  to  Ludlow,  thus:  "Credit  my  account,  James  B.  Scott,  cashier."  Lud- 
low indorsed  them  to  Lee  et  al.^  who  presented  them,  protested  them  for  non- 
payment, and  gave  notice  thereof  to  the  bank,  against  whom  suit  is  now  brought 
by  Lee  and  the  other  holders,  as  plaintiffs. 

Opinion  by  McLean,  J. 

No  particular  form  of  words  is  essential  to  an  indorsement,  it  the  words  used 
import  a  transfer  of  the  title  to  the  bill  and  designate  the  transferee.  Story  on 
Bills,  §  204. 

§  227.  JPuU,  blank  and  restrictive  indorsements  defined. 

Indorsements  are  either  in  full  or  in  blank;  a  full  indorsement  is  that  by 
which  the  indorser  orders  the  money  to  be  paid  to  some  particular  person  by 
name;  a  blank  indorsement  consists  only  of  the  name  of  the  indorser  (I  Jacob's 
Law  Dictionary,  324),  as  where  the  indorser  simply  writes  his  name  on  the 
back  of  negotiable  paper.  There  are  also  restrictive  indorsements,  which  stop 
the  currency  of  the  bill,  and  it  often  becomes  an  important  question  whether 
the  indorsement  is  in  full,  in  blank  or  restrictive.     On  this  depends  the  decision 
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of  the  important  case  now  before  us.  Where  the  indorsement  is  in  full  or  ia 
blank,  without  restriction,  the  holder  may  fill  up  the  blanks  and  perfect  his 
title  at  pleasure. 

§  228,  Authorities  upon  restrictive  indorsements  examined. 

In  the  leading  case  of  Eclie  v.  East  India  Co.,  2  Burr.,  1216,  a  new  trial  was 
granted,  because  at  the  trial  the  usage  of  merchants  was  proved,  which  the 
court  held  to  be  erroneous,  and  on  this  ground  a  new  trial  was  granted.  On 
argument  the  declaration  was  held  to  be  good  on  demurrer,  although  the  assign- 
ment on  the  note  was  alleged  to  have  been  made  to  Witherhead,  without  say- 
ing to  "him  and  order."  Every  one  knows  the  splendid  reputation  of  Lord 
Mansfield  for  his  liberal  views  on  commercial  law,  which  were  greatly  in  ad- 
vance of  Eenyon  and  others,  but  were  still,  in  some  things,  behind  the  present 
day.  By  some  of  the  judges  in  the  above  case,  a  restrictive  indorsement  had 
never  been  heard  of,  and  doubts  were  expressed  whether  the  negotiability  of  an 
instrument  could  be  restricted. 

The  case  of  Ancher  v.  Bank  of  England,  2  Doug.,  638,  was  upon  a  bill  of  ex- 
change payable  to  A.  or  order.  A.  indorsed  it  as  follows :  "  The  within  must  be 
credited  to  Capt.  Morton  Lassal  Dahl,  value  in  account.'-  This  was  held  by  Lord 
Mansfield  to  be  a  restrictive  indorsement,  though  Butler  was  of  a  contrary 
opinion.  A  majority  of  the  court  held  that  the  indorsement  was  simply  a  re- 
quest to  pass  the  amount  to  DabFs  credit.  Lord  Mansfield  said  the  indorser 
did  not  mean  to  make  himself  answerable,  as  indorser,  or  to  enable  Dahl  to 
raise  money  on  the  bill.  So  in  Treutell  v,  Barandon,  8  Taunt.,  100,  it  was  held 
that  the  indorsement,  "  pay  to  J.  P.  Rouse  or  order,  on  account  for  Mr.  Treu- 
tell &  Wurtz,"  was  restrictive.  And  in  Lloyd  v,  Sigourney,  5  Bing.,-525,  the 
indorsement  was  in  these  words:  "Pay  to  Samuel  Williams,  Esq.,  of  London, 
or  his  order  for  my  use,"  and  the*  court  says,  "  Whoever  reads  the  indorsement 
must  perceive  that  its  operation  is  limited." 

It  is  said  the  indorsements  in  this  case  are  capable  of  various  constructions, 
and  have  no  definite  meaning.  The  direction  to  credit  the  account  of  the  in- 
dorser is  addressed  to  Ludlow,  it  is  said,  and  not  to  the  drawers;  Ludlow  is  the 
drawee,  but  on  the  face  of  the  bills  his  acceptance  is  waived,  and  the  bills  were 
not  sent  to  him  for  acceptance,  but  for  some  other  purpose,  either  to  discount 
them  as  urged  by  the  plaintiffs,  and  then  credit  the  indorser  with  the  proceeds, 
or  to  credit  the  bills  in  account  to  the  indorser,  or  to  hold  them  until  payment  by 
the  drawers,  and  then  credit  the  amount  to  the  indorser.  And  it  is  contended 
that,  "  on  the  face  of  the  instrument,  it  is  impossible  to  say  what  was  meant." 
The  bills  were  drawn  by  certain  persons  at  Chillicothe,  Ohio,  on  Edwin  Ludlow, 
of  New  York,  as  cashier  of  the  Ohio  Life  Insurance  and  Trust  Company,  pay- 
able to  the  order  of  the  defendant,  indorsed,  "credit  my  account,  James  B. 
Scott,  cashier."  The  bill  had  some  time  to  run,  but  the  credit  was  to  be  given 
when  the  bill  became  payable.  This  was  the  ordinary  course  of  dealing,  and 
the  court  will  not  presume  a  different  course  without  proof.  The  thing  to  be 
done  under  the  indorsement  was  subject  to  no  contingency.  The  direction  to 
crpdit  the  account  of  Scott,  cashier,  was  indorsed  upon  the  bill,  and  this  put 
an  end  to  its  negotiability.  It  was  an  appropriation  of  the  proceeds  of  the  note, 
and  which  rendered  any  other  appropriation  of  them  illegal. 

§  229.  Samples  of  ^restrictive  indorsements. 

Whether  an  indorsement  be  restrictive  or  not  depends  upon  the  intention  of 
the  parties  as  expressed.  •'  Pay  to  J.  S.  only ; "  "  pay  to  A.  for  my  account ; " 
"pay  the  contents  to  my  use;"  "pay  the  contents  to  the  use  of  a  third  peiv 
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son;"  "carry  this  bill  to  the  credit  of  A.,  a  third  person;"  "pay  to  A. 
B.,  or  order,  for  my  use;"  "pay  to  A.  B,  for  my  account;"  "pay  the  within 
to^A.  B.,  for  the  use  of  C.  D;"  "pay  the  money  to  my  use;"  "pay  the 
money  to  my  servant  for  my  use," — these  are  specimens  from  cases  where  the 
indorsements  have  been  held  restrictive.  More  might  be  added,  but  the  above 
are  sufficient,  and  they  all  rest  upon  the  principle  that  from  the  nature  of  the 
restriction  the  negotiability  of  the  bill  ceases.  Had  Ludlow  filled  up  an  in- 
dors3ment  over  Scott's  signature,  under  the  restriction,  it  could  only  have  been 
done  thus, — "  pay  E.  Ludlow,  cashier,  to  credit  my  account,  Jas.  B.  Scott; "  or 
^payE.  Ludlow,  cashier,  and  credit  my  account,  Jas.  B.  Scott,  cashier;"  or 
**  pay  E.  Ludlow,-  cashier,  credit  my  account,  Jas.  B.  Scott,  cashier."  " '  Pay 
J.  H.  for  my  use,  or  for  my  account,'  shows  the  intent  of  the  indorser,  and  is 
barely  an  authority  to  receive  the  money  upon  it.  It  imports  that  the  indorsee 
receives  the  bill  for  a  special  purpose,  and  as  a  trustee  for  the  party  indorsing; 
and  is  equivalent  to  a  direct  notice  to  every  person  to  whom  it  may  be  after- 
wards presented,  that  he  has  not  a  right  to  dispose  of  it  as  his  own  property." 
Edwards  on  Bills  and  Promissory  Notes^  277. 
§  330.  Courts  notice  vsage  in  trcmavnitting  hiUa. 

Courts  will  take  notice  of  a  usage,  in  transmitting  bills  from  one  part  of  the 
country  to  another,  for  collection  especially,  where  the  forms  of  indorsements 
are  influenced  by  the  usage.  Bank  of  Washington  v.  Triplett,  1  Pet.,  25,  30; 
Bowling  V.  Harrison,  6  How.,  2;t8  (§§  991-994,  infra)\  Wallace  v.  McConnell, 
13  Pet,  150.  But  this  principle  is  clearly  settled  without  the  aid  of  usage,  by 
judicial  decision. 

§  231.  Indorsement  preceded  hy  ^^  credit  my  account  ^^  is  7*estrictive.  {a) 
The  words,  "credit  my  account,"  seem  to  be  too  explicit  to  be  mistaken,  es* 
pecially  in  a  commercial  transaction.  This  implies  an  open  account,  which  is 
to  be  credited,  and  this  could  only  be  done  by  payment.  Entering  the  bill 
before  or  after  it  becomes  due,  as  a  credit  on  the  account,  would  not  be  within 
the  order,  as,  in  a  proper  sense,  no  credit  could  be  entered  without  payment. 
The  words  "  credit  my  account,  when  due,"  were  mandatory,  and  could  only 
apply  to  the  account  specified.  This  is  too  clear  for  controversy.  To  apply 
the  proceeds  of  the  bill  to  a  credit  on  any  other  account  than  the  one  specified 
would  be  a  fraud  on  the  defendant,  under  the  notice,  and  a  court  of  equity 
■would  restrain  such  payment  or  give  a  judgment  at  law  for  its  recovery. 
§  332.  Taker  by  restrictive  indorsement  a  trustee  for  the  indorser. 
Shortly  before  the  failure  of  the  Trust  Company,  Ludlow,  as  plaintiflFs  allege, 
indorsed  the  bills  in  question  to  the  plaintiffs  as  collateral  security  for  loans 
which  they  made  to  the  Trust  Company.  A  holder  who  takes  a  bill,  the  circu- 
lation of  which  was  restricted  by  an  indorsement,  cannot,  in  good  faith,  sue  the 
drawer  or  acceptor  upon  it,  but  holds  the  bill  or  the  money  raised  by  him  as 
the  trustee  of  the  restraining  party.  "  The  paj'^ee  or  indorsee  having  the  abso- 
lute property  in  the  bill,  and  the  right  of  disposing  thereof,  has  the  power  of 
limiting  the  payment  to  whom  he  pleases;  and,  consequently,  he  may  make  a 
restrictive  indorsement;  thus  he  may  stop  the  currency  of  the  bill,  by  giving  a 
tare  authority  to  receive  the  money,  as  by  an  indorsement  requesting  the 
drawee  to  '  pay  to  A.  for  my  use,'  or  to  ^  J.  S.  only,'  or,  '  the  within  must  be 
<5redited  to  A.  B.,'  which  modes  prevent  a  blank  indorsement  from  being  filled 

(a)  The  same  point  is  decided  in  Lee  v.  Chlllicothe  Branch  Bank,*  1  Bond,  387.  It  is  also  held  that  the  law  does  not 
require  any  particular  form  of  words  in  the  transfer  of  negotiable  paper;  that  words  which  show  an  intention  to 
transfer,  without  restriction  or  limitation,  are  sufficient. 
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up  by  the  indorsee,  so  as  to  convey  any  interest  in  the  bill  to  himself,  and  from 
making  a  transfer  of  the  bill,  etc. ;  and  when  made  for  the  use  of  the  indorser, 
is  renewable  in  its  nature  by  him  like  a  power  of  attorney."  Chitty  on  Bijls, 
233.  An  indorsement,  to  pay  the  contents  to  my  use,  or  to  the  use  of  a  third 
person,  or  to  carry  this  bill  to  the  credit  of  a  third  person,  is  not  an  assignment 
of  the  security,  but  is  only  an  authority  to  pay  the  money  agreeably  to  the 
direction  of  the  indorsement.  Chitty  on  Bills,  232,  note  1.  The  declaration  is. 
that  the  defendant  indorsed  the  bills  to  Ludlow,  and  if  he  had  filled  up  the 
instrument  it  would  have  read,  "  Pay  to  E.  Ludlow,  to  credit  my  account, 
James  B.  Scott,  cashier."  Thus  showing  that  the  money  was  to  be  paid  to 
Ludlow,  not  for  himself,  but  for  the  use  of  James  B.  Scott,  cashier.  Or  sup- 
pose the  plaintiffs  were  to  strike  out  Ludlow's  indorsement  and  fill  up  Scott's 
indorsement  to  themselves,  which  they  may  do  if  Scott's  is  a  blank  indorse- 
ment. It  would  then  read,  "  Pay  Lee  &  Co.,  to  credit  my  account,  James  B. 
Scott,  Cash'r; "  and  this  would  show  that  the  money,  if  paid,  would  belong  to 
the  defendant,  and  consequently  that  Lee  &  Co.  have  no  right  to  the  money. 
An  indorsement  "  payable  to  J.  S.  only,"  or  by  indorsing  it  "  the  within  must 
be  credited  to  J.  S."  (Ancher  v.  Bank  of  England,  2  Doug.,  638),  or  by  any' 
other  words  clearly  demonstrating  his  intention  to  make  a  restrictive  and 
limited  indorsement,  will  be  sufficient.     Chitty  on  Bills,  232-3,  and  notes. 

Judge  Story  says,  "  It  is  difficult  to  assert  what  language  will  amount  to  a 
restrictive  indorsement,  or,  in  other  words,  what  language  is  sufficient  to  show 
a  clear  intention  to  restrain  the  general  negotiability  of  the  instrument,  or  the- 
general  purposes  to  which  the  indorsement  might  otherwise  entitle  the  indorsee 
to  apply  it.  Where  the  indorsement  is,  *  pay  to  A.  B.  only,'  the  word  *  only  * 
makes  it  clearly  restrictive,  and  does  not  authorize  a  payment  or  indorsement 
to  any  other  party.  So  if  a  bill  should  be  indorsed,  *  the  within  to  be  credited 
to  A.  B.,'  or,  *  pay  the  within  to  A.  B.  for  the  use  of  C.  D.,'  it  would  be  deemed  a 
restrictive  indorsement,  so  far  as  to  restrain  the  negotiability,  except  for  the- 
very  purposes  indicated  in  the  indorsement.  In  every  such  case,  therefore,  al- 
though the  bill  may  be  negotiated  by  the  indorsee,  yet  every  subsequent  holder 
must  receive  the  money  subject  to  the  original  designated  appropriation 
thereof."  Story  on  Bills,  §  211.  This  leaves  the  question  open  as  to  what 
cases  the  lien  attaches  and  where  it  does  not.  On  this  head  the  authorities  to 
some  extent  are  in  conflict.  Lord  Hardwick  says  in  Snee  v,  Prescott,  1  Atk., 
249,  "promissory  notes  and  bills  of  exchange  are  frequently  indorsed,  'pay  the 
money  to  my  use,'  in  order  to  prevent  their  being  filled  up  with  such  an  in- 
dorsement as  passes  the  interest."  If  no  valuable  consideration  appears  to 
have  been  paid  for  the  bill,  none  will  be  presumed.  In  Ancher  v.  Bank  of 
England,  an  indorsement  that  the  within  must  be  credited  to  Captain  Morton 
Larsen  Dahl,  value  on  account,  was  a  restrictive  indorsement,  and  stopped  the 
negotiability  of  the  bill.  And  Lord  Mansfield  said,  "It  does  not  seem  to  me 
that,  after  the  special  indorsement  by  Morterlin,  Dahl  himself  could  have  in- 
dorsed it  over."  And  Willes,  J. :  "I  am  of  the  same  opinion.  The  questiou 
is  whether  the  negotiability  is-not  restrained  by  the  indorsement;  and  I  think 
it  is."  Ashurst,  J.:  "I  am  of  the  same  opinion.  I  think  Dahl  himself  could 
not  have  indorsed  it." 

In  Drew  v.  Jacocks,  2  Murphy  (N.  C),  138,  it  was  said,  "  Indorsements  are 
of  two  kinds,  general  and  restrictive;  the  latter  precluding  the  person  to  whom 
it  is  made  from  transferring  the  instrument  over  to  another,  so  as  to  give  him 
a  right  of  action,  either  against  the  person  imposing  the  restriction,  or  against 
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any  of  the  preceding  parties."  But  if  the  bill  be  restrictively  indorsed,  the 
subsequent  indorsee  takes  it  upon  the  same  trust  that  was  devolved  upon  the 
first  indorsee.  Hence  he  can  maintain  no  action  against  the  restraining  in- 
dorser.  He  is  a  mere  agent  and  trustee  for  his  principal,  and  whoever  takes 
the  money  holds  it  under  a  similar  trust.  Lloyd  v.  Sigourney,  5  Bing.,  15 
Eng.  Com.  L.,  625.  This  indorsement  was  held  to  be  restrictive.  "  A  bill  of 
exchange  drawn  in  America,  on  a  house  in  London,  payable  to  order,  was  in- 
dorsed by 'the  payee  generally  to  A.,  and  by  him  in  these  words:  'Pay  to  B., 
or  his  order,  for  my  use.*  B.  applied  to  his  bankers  to  discount  the  bill,  and 
they,  without  making  any  inquiry,  did  so,  and  applied  the  proceeds  to  the  use 
of  B.  Held  that  the  indorsement  was  restrictive ;  that  the  property  in  the  bill  re- 
mained in  A.,  and  that  he  was  entitled  to  recover  the  amount  of  the  bill  from 
the  bankers."  Chief  Justice  Parsons  says:  "  It  is  also  settled  that  when  a  ne- 
gotiable security  is  indorsed,  pay  the  contents  to  my  ase,  or  to  the  use  of  a 
third  person,  or  carry  this  to  the  credit  of  a  third  person,  such  an  indorsement 
is  not  an  assignment  of  the  security,  but  merely  an  authority  to  pay  the  money 
agreeably  to  the  direction  in  the  indorsement."    Eice  v.  Stearns,  3  Mass.,  225. 

Chief  Justice  Parsons  said :  "  The  merits  of  this  question  depend  on  the 
interest  which  Wilson,  the  plaintiff,  had  in  the  bill.  His  right  to  put  the  bill 
in  suit  in  his  own  name  must  depend  upon  the  effect  of  the  indorsement.  It  is 
expressly  made  to  him  for  the  use  of  the  payees.  Upon  this  indorsement, 
had  there  been  no  acknowledgment  of  value  received  in  account,  Wilson  would 
have  no  property  in  the  bill,  general  or  special,  and  he  could  not  recover  upon 
it  in  his  own  name.  But  admitting,  by  the  acknowledgment  of  that  value 
received  in  account,  it  is  the  usage  of  merchants  to  consider  the  bill  as  trans- 
ferred to  the  indorsee,  as  the  factor  of  the  indorser,  who  may  sue  it,  either  in 
his  own  name  or  in  the  name  of  the  indorser,  of  which  we  give  no  opinion^ 
yet  the  same  facts  may  be  given  in  evidence  against  the  factor  as  against  the 
principal."    Wilson  v.  Holmes-,  5  Mass.,  544. 

On  a  pretty  extensive  view  of  the  authorities,  it  is  found  that,  under  some  of 
the  restrictive  indorsements,  no  suit  can  be  maintained  against  the  indorser  by 
the  assignee.  But  the  restrictive  nature  of  the  indorsements,  which  do  not 
transfer  the  property  in  the  bill,  but  operate  as  an  appointment  to  pay  the 
money,  especially  where  the  bill  has  been  assigned  since  the  transfer,  makes 
it  the  safer  and  better  course  to  enforce  the  equity  against  the  holder  of  the 
bill.  The  indorsement  on  the  bill,  although  it  may  not  conve}'^  the  property 
in  the  bill,  gives  an  undoubted  equity  to  the  money  directed  to  be  paid.  And 
this  may  be  recovered  against  any  one  who  has  possession  of  the  bill.  No 
action  can  be  maintained  on  these  bills,  as  the  name  of  the  defendant  does  not 
appear  upon  them.  They  are  drawn  by  certain  individuals,  payable  to  James 
B.  Scott,  cashier,  and  indorsed  by  him  without  any  designation  as  to  his 
agency.  He,  therefore,  cannot  sustain  a  suit  on  the  bill,  as  he  has  not  a  legal 
title  to  it.     He  may  become  a  guarantor  on  the  bill. 

In  Pentz  v.  Stanton,  10  Wend.,  2Y1,  it  is  held  that  the  plaintiff  cannot  recover 
upon  the  bill  of  exchange  against  the  present  defendant;  his  name  nowhere 
appears  upon  it;  and  Chitty  says  it  is  a  general  rule  that  no  person  can  be  con- 
sidered a  party  to  a  bill  unless  his  name,  or  the  name  of  the  firm  of  which  he 
is  a  partner,  appears  on  some  part  of  it. 

In  Fenn  v.  Harrison,  3  Term  R,  757,  Buller,  J.,  observes  that  in  the  case  of 
bills  of  exchange  we  know  precisely  what  remedy  the  holder  has  if  the  bill  be 
not  paid;  his  security  appears  on  the  face  of  the  bill  itself;  the  acceptor,  the 
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drawer  and  the  indorsers  are  all  liable  in  their  turn,  but  they  are  only  liable 
because  they  have  written  their  names  on  the  bill.  A  person  may  draw 
a-  bill  of  exchange  by  his  agent,  and  it  will  be  obligatory.  But  the  agent 
must  sign  the  name  of  the  principal,  or  it  must  appear  on  the  face  of  the  bill 
itself.  The  form  is  not  important  if  the  name  of  the  principal  appears  on  the 
bill.  Story  on  Agency,  §§  147, 154,  155.  Where  a  party  is  sued  on  an  express 
contract,  it  must  at  lepst  appear  on  the  face  of  the  instrument  that  the  agent 
undertook  to  bind  the  principal.  The  appellation  by  which  the  contractor 
may  be  distinguished  is  of  no  importance,  provided  it  be  sanctioned  by  the 
principal  and  embraced  in  the  power  conferred  on  the  agent.  Judgment  for 
defendant. 

FIRST  NATIONAL  BANK  v.  RENO  CX)UNTY  BANK. 
(Circuit  Court  for  Kansas:  1  McCrary,  491-409.    18S0.) 

Opinion  by  McCrary,  J. 

Statement  of  Facts. —  This  cause  was  tried  before  the  court  at  the  Novem- 
ber term,  1879,  and  resulted  in  a  judgment  for  the  defendant.  At  the  request 
of  Judge  Foster,  before  whom  it  was  tried,  the  motion  for  a  new  trial  has 
been  argued  before  the  full  bench.     The  facts  are  as  follows : 

1.  The  plaintiff,  which  is  a  bank  in  Chicago,  in  July,  1878,  became  the 
owner,  by  assignment  to  it,  of  two  negotiable  bank  checks,  drawn  on  the 
defendant,  which  is  a  bank  at  Hutchinson,  Kansas. 

2.  Plaintiff  transmitted  said  checks  to  W.  Hetherington  &  Co.,  of  Atchison, 
Kansas,  indorsing  each  of  them  as  follows: 

"Pay  to  the  order  of  W.  Hetherington  &  Co.,  Atchison^  account  of  First 
National  Bank,  Chicago.  L.  J.  Gage,  Cashier." 

3.  The  said  Hetherington  &  Co.  forwarded  said  check  to  the  Mastin  Bank, 
at  Kansas  City,  Mo.,  indorsed  as  follows: 

"  Pay  to  the  order  of  Mastin  Bank.  For  collection.  Account  of  Hethering- 
ton, Exchange  Bank,  Atchison,  Kansas." 

By  letter  inclosing  said  checks  the  Mastin  Bank  was  requested  to  receive  the 
same  "  for  collection  and  credit." 

4.  The  Mastin  Bank  sent  said  checks  by  mail  to  the  defendant,  with  a  letter 
stating  the  same  to  be  for  collection  and  credit,  and  the  defendant,  before  nine 
o'clock  A.  M.  of  August  3d,  credited  the  amount  of  said  checks  to  the  Mastin 
Bank,  canceled,  and  placed  them  on  the  ^^  sticker,"  and  on  the  same  day  charged 
the  amount  thereof  to  the  drawers  thereof. 

5.  The  Mastm  Bank  did  business  as  a  bank  on  August  2d,  but  failed,  and  did 
not  open  its  doors  on  August  3d. 

6.  The  parties  through  whose  hands  said  checks  passed  after  the}'^  were  in- 
dorsed to  plaintiff  were  all  bankers  and  doing  business  as  collecting  agents. 

7.  When  plaintiff  sent  the  checks  to  Hetherington  &  Co.  they  charged  the 
amount  thereof  to  them,  and  upon  receipt  of  the  checks  Hetherington  &  Co. 
credited  the  amount  thereof  to  plaintiff. 

8.  In  like  manner  Hetherington  ife  Co.,  upon  transmitting  said  checks  to  the 
Mastin  Bank,  charged  the  amount  thereof  to  the  latter,  and  upon  receiving  the 
<;hecks  on  the  1st  of  August,  the  Mastin  Bank  credited  the  amount  of  them  to 
Hetherington  &  Co. 

9.  The  Mastin  Bank  on  the  3d  of  August  made  an  assignment  of  all  its  ef- 
fects to  Kersey  Coats,  as  assignee,  for  the  benefit  of  its  creditors. 
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10.  The  Mastin  Bank  was  largely  indebted  to  defendant  when  it  failed,  and 
the  defendant,  having  collected  the  checks,  applied  the  amount  upon  said  indebt- 
edness. 

11.  The  plaintiff  and  Hetherington  &  Co.  were,  and  for  a  long  time  had 
been,  correspondents,  as  bad  been  Hetherington  &  Co.  and  the  Mastin  Bank, 
^nd  the  Mastin  Bank  and  defendant  The  transactions,  charges  and  credits 
were  in  the  usual  course  of  business. 

12.  In  March,  1879,  the  plaintiff  credited  back  on  its  books  to  Hetherington 
<&  Co.  the  amount  of  these  checks. 

13.  Hetherington  &  Co.  proved  their  claim  against  the  estate  of  said  Mastia 
Bank»  including  the  amount  of  said  checks,  which  claim  was  allowed  in  Janu- 
ary, 1879,  and  they  have  since  received  from  the  assignee  a  dividend  of  twelve 
per  cent.  Such  proof  was  not  made  at  its  suggestion^  or  with  the  knowledge 
of  plaintiflf. 

14.  Hutchinson,  where  defendant's  bank  is  located,  is  more  than  two  hun- 
dred miles  from  Kansas  City,  where  the  Mastin  Bank  was  located. 

§  2S3.  Privity  of  action  between  owner  of  draft  and  suh-ag&nt  to  collect  it  dis- 
cussed. 

Upon  these  facts  the  question  is  whether  defendant,  when  it  collected  the 
money  on  the  checks,  became  the  debtor  of  the  plaintiflf  or  of  the  Mastin 
Bank.  It  is  insisted  on  the  part  of  plaintiff  that  the  checks  were  the  property 
of  plaintiff,  and  that  due  notice  of  its  ownership  was  communicated  to  the  de- 
fendant by  the  restrictive  indorsements  thereon,  and  that  the  defendant  has 
shown  no  right  to  retain  their  proceeds,  or  to  apply  the  same  on  its  claim 
against  the  Mastin  Bank.  On  the  part  of  defendant  it  is  insisted  that  plaintiff 
cannot  recover  because  there  is  no  privity  between  plaintiff  and  defendant.  In 
the  case  of  Bank  of  Metropolis  v.  New  England  Bank,  1  How.,  234  (Banks, 
§  203),  it  was  held  that  if  negotiable  paper,  not  at  maturity,  be  indorsed  and 
delivered  to  a  bank  merely  for  collection,  and  be  sent  by  such  bank  to  another 
bank  for  collection,  without  notice  that  it  does  not  belong  to  the  former^  the  latter 
tnay  retain  the  paper  and  its  proceeds  to  satisfy  a  claim  for  a  general  balance 
against  the  former,  if  that  balance  has  been  allowed  to  arise  and  remain  on  the 
faith  of  receiving  payment  from  such  coUections  pursuant  to  a  long  usage  be- 
tween the  two  banks.  In  that  case  it  appeared  that  the  paper  in  question  was 
indorsed  by  the  New  England  Bank  of  Boston  to  the  Commonwealth  Bank 
of  Boston,  for  collection  merely,  and  the  latter  bank  sent  it  for  collection  to 
the  Bank  of  the  Metropolis  in  the  city  of  Washington.  The  indorsement  to 
the  Commonwealth  Bank  did  not  show  that  tl\e  title  was  retained  by  the  New 
England  Bank.  The  Bank  of  the  Metropolis  having  collected  the  paper  and 
applied  the  proceeds  to  the  payment  of  a  claim  held  by  it  against  the  Com- 
monwealth Bank,  which,  in  the  meantime,  had  become  insolvent,  sought  to 
show,  in  justification,  that  for  a  series  of  ^'^ears  it  had  been  in  the  habit  of  re- 
oeiving  such  paper  from  the  Commonwealth  Bank,  which  was  always  treated 
as  the  property  of  that  bank,  and  credited  to  it  in  its  account  current,  and  that 
the  paper  in  question  was  received  in  that  way,  in  the  ordinary  course  of  busi- 
ness, without  any  notification  that  any  other  party  had  any  interest  therein. 
The  court  said:  "It  is  evident  that  a  loss  must  be  sustamed,  either  by  the 
plaintiff  or  defendant  in  error,  by  the  failure  of  the  Commonwealth  Bank.  We 
see  no  good  ground  for  maintaining  that  there  is  any  superior  equity  on  the  side 
of  the  New  England  Bank.  It  contributed  to  give  the  corporation,  which  has 
proved  insolvent,  credit  with  the  plaintiff  in  error,  by  the  notes  and  bills  which 
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it  placed  in  its  hands  to  be  sent  to  Washington  for  collection,  indorsed  in  su^h 
a  form  as  to  make  them  prima  facie  the  property  of  the  CommomoeaHh  Banky 
and  enable  it  to  deal  with  th&m  as  if  it  were  the  re-al  owner. ^^  It  will  be  seen 
that  the  case  was  decided  upon  the  ground  that  the  paper  was  indorsed  so  as 
to  shoWy  prim/i  facie,  a  perfect  title  in  the  indorsee,  thus  enabling  the  latter  ta 
use  it  as  its  own,  and  to  get  credit  on  the  faith  of  absolute  ownership.  It  is 
clear  that  had  the  indorsement  been  restricted  in  its  character,  so  as  to  show 
the  continued  ownership  of  the  New  England  Bank,  the  result  would  have 
been  different.  Of  the  effect  of  restrictive  indorsements  I  shall  speak  here- 
after. 

In  the  case  of  Wilson  v.  Smith,  3  How.,  763,  it  was  held  that  if  the  owner 
of  a  bill  send  it  to  an  agent  not  residing  at  the  place  where  it  is  payable,  for 
collection,  the  agent  has  an  implied  authority  to  employ  a  sub-agent  at  that 
place,  and,  if  the  sub-agent  receive  the  contents,  the  owner  can  sue  him  for 
money  had  and  received,  although  the  sub-agent  had  no  notice,  when  he  col- 
lected the  money,  that  the  agent  was  not  the  owner.  And  it  was  also  held 
that  in  such  a  case  the  sub-agent  cannot  retain  part  of  the  proceeds  on  account 
of  a  debt  of  the  agent,  unless  he  has  given  credit  on  the  faith  that  the  agent 
owned  the  hiU.  It  is  admitted  that  this  case  is  decisive  of  the  case  at  bar,  un- 
less it  has  been  overruled  by  the  recent  case  of  Hoover  v.  Wise,  91  IT.  S ,  308, 
which  must  now  be  considered.  That  was  a  suit  in  bankruptcy.  Wise  & 
Green  ban  m  owned  a  money  demand,  which  they  delivered  for  collection  to  a 
collection  agency  in  Nebraslca.  That  agency  transmitted  the  claim  to  an  at- 
torney, who,  knowing  the  insolvency  of  the  debtor^  persuaded  him  to  confess 
judgment.  It  was  held  that  the  attorney  was  the  agent  of  the  collection 
agency  which  employed  him,  and  not  of  the  creditors,  and  that  therefore  his^ 
knowledge  of  the  insolvency  of  the  debtor  was  not  chargeable  to  the  creditors. 
The  case  undoubtedly  holds  that  there  is,  in  such  cases,  no  privity  between  the 
last  agent  and  the  owner  of  the  paper,  and,  therefore,  if  it  be  necessary  for 
plaintiff,  in  the  present  case,  to  establish  such  privity  between  it  and  the  de- 
fendant, this  action  must  fail.  Of  course  it  was  necessary  in  the  case  of  Hoover 
V.  Wise  to  show  such  privity,  since  that  is  the  very  foundation  of  the  doctrine 
invoked  in  that  case,  that  notice  to  the  agent  is  notice  to  the  principal;  but  in 
this  case  we  are  to  consider  whether  the  plaintiff's  right  to  recover  is  not  made 
out  by  showing  that  the  bills  collected  by  defendant  were  plaintiff's  property, 
and  that  defendant  had,  in  the  restrictive  indorsements  on  the  paper  itself,  no- 
tice of  plaintiff's  ownership.  That  the  bills  were  the  property  of  plaintiff  can- 
not be  questioned.  There  is  no  pretense  that  it  sold  them  to  Hetherington  & 
Co.,  or  ever  transferred  any  interest  in  them,  or  control  over  them,  except  the 
right  to  collect  them  for  plaintiff's  use  and  benefit.  Is  it  not  equally  clear 
that  defendant  had  notice  of  plaintiff's  ownership?  The  indorsement  by  which 
plaintiff  transferred  the  paper  is  in  these  words:  "July  29, 1878.  Pay  to  the^ 
order  of  W.  Hetherington  &  Co.,  Atchison,  account  of  First  National  Bank,. 
Chicago.  L.  J.  Gage,  Cashier." 

§  234,  Indorsement  '^for  accoxinV*  is  restrictive. 

This  was  clearly  a  restrictive  indorsement,  the  effect  of  which  was  to  restrict 
the  further  negotiability  of  the  bills,  and  to  give  notice  to  the  defendant  that 
the  plaintiff  did  not  thereby  give  title  to  them,  or  to  their  proceeds,  when  col- 
lected. 1  Daniel  on  Negotiable  Instruments,  §  698.  and  cases  cited.  Such  an 
indorsement  "shows  plainly  that  the  indorser  does  not  mean  to  part  with  the 
absolute  property  in  the  bill,  and  is,  therefore,  barely  authority  to  receive  the 
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money  upon  it."  Edwards  on  Bills  and  Notes,  §  277;  Leavitt  v.  Putnam,  3 
N.  Y.,  494.  "  In  every  such  case,  therefore,  although  the  bill  may  be  negoti- 
ated by  the  indorsee,  yet  every  subsequent  holder  must  receive  the  money  sub- 
ject to  the  original  designated  appropriation  thereof,  and,  if  he  voluntarily 
assents  to,  or  aids  in,  any  other  appropriation,  it  will  be  a  wrongful  conversion 
thereof,  for  which  he  will  be  responsible/'  Story  on  Prom.  Notes,  §  143  and 
cases  cited.  Upon  these  principles,  which  are  clearly  recognized  in  Bank  of 
Metropolis  v.  New  England  Bank,  and  in  Wilson  v.  Smith,  aupra^  the  plainliflP 
in  this  case  is  entitled  to  recover,  unless  a  different  doctrine  is  established  b)^ 
Hoover  v.  Wise,  already  referred  to.  In  that  case,  as  already  seen,  the  only 
point  decided  was  that  the  attorney  who  collected  the  debt  for  the  collection 
agency  *'was  not  the  agent  of  Wise  &  Greenbaum,  the  New  York  creditors,  in 
such  a  sense  that  his  knowledge  of  the  bankrupt  condition  of  Openheimer  is 
chargeable  to  them."  But  suppose  the  attorney  in  that  case,  knowing  that 
Wise  &  Greenbaum  were  the  owners  of  the  paper,  had  collected  the  money, 
and  had  refused  to  pay  it  over,  assuming  the  right  to  apply  it  on  a  claim  of  his 
own  against  the  collection  agency,  would  it  follow  from  this  ruling  that  Wise 
&  Greenbaum  would  have  failed  in  a  suit  to  recover  it? 

That  the  court  did  not  intend  to  overrule  its  previous  decisions,  above  referred 
to,  is,  I  think,  clear  from  the  language  employed  on  page  314,  as  follows:  *'Nor 
do  we  think  that  any  great  difficulty  arises  from  the  case  of  Wilson  v.  Smith,  3 
How.,  763-70.  That  decision  is  based  upon  the  case  of  Bank  of  Metropolis  v. 
Bank  of  New  England,  1  How.,  234,  which  is  the  only  case  referred  to  in  the 
opinion,  and  in  which  case  the  question  was  not  raised.  The  question  there 
was  not  one  of  privity,  but  of  the  right  to  retain  under  the  circumstances 
stated."  Precisely  so  in  this  case,  the  question  is  as  to  the  right  of  the  defend- 
ant to  retain  the  money  under  the  circumstances.  Inasmuch  as  it  was  plaint- 
iflTs  money,  and  defendant  had  notice  of  that  fact,  I  think  he  cannot  retain  it. 
Even  without  such  knowledge  defendant  would  be  liable.  I  fully  approve  the 
doctrine  announced  by  the  supreme  court  of  Massachusetts  in  Hall  v.  Marston, 
17  Mass.,  674-79,  as  follows:  "  Whenever  one  man  has  in  his  hands  the  money 
of  another,  which  he  ought  to  pay  over,  he  is  liable  to  this  action  (asaumpaitX 
although  he  has  never  seen  or  heard  of  the  party  who  has  the  right.  When 
the  fact  is  proved  that  he  has  the  money,  if  he  cannot  show  that  he  has  a  legal 
or  equitable  ground  for  retaining  it,  the  law  creates  the  privity  and  the  prom- 
ise." This  doctrine  is  not  in  conflict  with  the  decision  of  the  supreme  court  in 
Hoover  v.  Wise.  The  defendant's  claim,  that  it  has  the  right  to  apply  the  pro- 
ceeds of  the  checks  collected  by  it  to  the  liquidation  of  its  claim  against  the 
Mastin  Bank,  is  entirely  without  merit.  There  is  not  a  shadow  of  ground  for 
holding  that  the  defendant  believed  the  paper  belonged  to  the  Mastin  Bank. 
The  indorsement  to  that  bank  declares  in  plain  words  that  it  was  "for  collec- 
tion," SQ  that  the  defendant  was  definitely  informed  that  the  Mastin  Bank  did 
not  own  the  check. 

It  appears  that  the  plaintiff  charged  the  checks  to  Hetherington  &  Co.  at 
the  time  of  sending  them  to  that  firm  for  collection;  but  this  seems  to  have 
been  in  accordance  with  a  custom  prevailing  in  such  transactions.  The  paper 
sent  to  an  agent  for  collection  is  charged  to  the  agent,  and  credit  is  given  when 
it  is  returned  uncollected,  or,  in  case  of  collection,  when  the  proceeds  are  re- 
mitted. This,  however,  does  not  affect  the  title  to  the  paper  or  its  proceeds; 
that  depends  upon  the  question  whether  the  paper  is  sold  or  not,  except  in  the 
case  of-  an  assignment  on  its  face  purporting  to  bo  an  absolute  sale  or  transfer, 
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upon  the  faith  of  which  an  innooent  parcfaaser  bays  from  the  assignee  or  ad- 
vances money  to  him.  It  results  from  these  views  that  a  new  trial  must  be 
granted,  and  that,  upon  the  facts  found,  there  must  be  a  judgment  for  plaintiff. 

Foster,  D.  J.,  dissented,  citing  Hoover  v.  Wise,  1  Otto,  308,  in  support  of  hi» 
views. 

MARTIN  V.  COLE. 

(14  Otto,  30-40.     1881.) 

Error  to  the  Supreme  Court  of  the  Territory  of  Colorado. 

Opinion  by  Mr.  Justice  Matthews. 

Statement  of  Facts. —  The  defendant  in  error  was  plaintiff  balow,  and 
brought  his  action  of  asaiimpait  against  the  plaintiff  in  error,  as  indorser  of  a 
promissory  note,  in  the  district  court  of  the  first  judicial  district  of  Colorado 
territory,  for  the  county  of  Arapahoe,  the  plaintiff  below  being  the  immediate 
indorsee.  A  copy  of  the  note  sued  on,  with  the  indorsements,  filed  with  the 
declaration,  is  as  follows : 

"  $1,414.15.  Georgetown,  C.  T.,  July  17,  1868. 

"On  or  before  eighteen  months  after  date,  I  promise  to  |>ay  to  John  H. 
Martin,  or  order,  the  sum  of  fourteen  hundred  and  fourteen  -jV^  dollars,  for 
value  received,  at  Gteorge  I.  Clark  &  Co.'s  bank  at  Georgetown,  with  interest 
at  the  rate  of  three  per  cent,  per  month  from  date  until  paid. 

(Signed)  "John  Webb." 

[Indorsed  on  back.] 
"Pay  to  the  order  of  Luther  A.  Cole.    Value  received. 

(Signed)  "John  H.  Martin." 

The  declaration,  besides  the  common  money  counts,  contained  five  special 
counts.  In  the  first  of  them  it  is  averred  that,  the  note  sued  on  being  unpaid, 
on  February  6,  1870,  the  plaintiff  instituted  suit  thereon  against  the  maker,  at 
the  first  term  of  the  court  in  the  county  of  his  residence  after  the  maturity 
thereof,  and  at  the  same  term,  on  April  7,  1870,  recovered  judgment  thereon 
against  him  for  $2,284,  together  with  costs;  that  upon  said  judgment  he  after- 
wards, on  May  9,  1870,  caused  to  be  issued,  and  placed  in  the  hands  of  the 
sheriff,  an  execution,  which,  on  June  6,  1870,  he  made  return  of,  showing  that 
on  May  9, 1870,  he  had  levied  the  same  on  certain  mining  claims  of  the  defend- 
ant, which,  on  June  I,  1870,  he  had  sold  according  to  law  for  the  sum  of  $5, 
besides  the  costs  of  the  suit,  amounting  to  $45.75;  and  it  is  also  in  the  same 
count  further  averred  that,  from  the  time  of  the  rendition  of  the  judgment 
against  Webb,  the  maker  of  the  note,  he  had  no  other  property,  either  real  or 
personal,  subject  to  execution,  out  of  which  the  balance  of  the  judgment  or  any 
part  of  it  could  have  been  made,  and  that  the  keeping  of  the  execution  in  the 
hands  of  the  sheriff  for  the  period  of  ninety  days  from  its  date,  or  the  issuing 
of  a  pluries  or  other  execution  to  collect  the  balance  of  said  judgment,  would 
have  been  wholly  unavailing.  There  is  also  the  farther  averment  in  the  same 
count  that  the  plaintiff  used  all  due  diligence  to  collect  said  note  from  the 
maker. 

The  second  count  of  the  declaration  contains  the  averment  that  "  at  the  time 
the  said  note  became  due  and  payable,  and  from  that  time  up  to  the  time  of 
the  commencement  of  this  suit,  and  up  to  the  present  time,  the  said  John  Webl> 
ever  has  been,  and  still  is,  insolvent  and  unable  to  pay  said  note,  and  that  the 
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institution  of  a  suit  against  the  said  John  Webb  at  the  time  the  said  note  be- 
came due,  or  at  any  time  from  the  maturity  of  the  said  note  until  the  present 
time,  would  have  been,  and  was,  and  would  be,  entirely  unavailing,"  etc* 
These  averments  appear  to  have  been  made  with  a  view  to  meet  the  require- 
ments of  section  7  of  an  act,  then  in  force,  of  the  territory  of  Colorado,  relating 
to  bonds,  bills  and  promissory  notes,  which  is  referred  to  in  the  brief  of  one  of 
the  counsel  as  found  on  page  85  of  the  Revised  Statutes  of  Colorado  of  1868, 
but  which,  in  disregard  of  the  rules  of  this  court,  is  not  set  out  either  in  tho 
record  of  the  case  or  in  the  brief  of  counsel.  The  volume  referred  to  not  being- 
accessible,  we  find  what  we  assume  to  be  a  republication  of  the  same  provisioa 
in  the  general  laws  of  the  state  of  Colorado,  published  by  authority  in  the  year 
1877.  It  is  as  follows:  "Section  7.  Every  assignor,  or  his  heirs,  executors  or 
administrators,  of  every  such  note,  bond,  bill  or  other  instrument  in  writing, 
shall  be  liable  to  the  action  of  the  assignee  thereof,  or  his  executors  or  admin- 
istrators, if  such  assignee  shall  have  acted  with  diligence,  by  the  institution  and 
prosecution  of  a  suit  against  the  maker  of  such  assigned  note,  bond,  bill  or 
other  instrument  of  writing,  or  against  his  heirs,  executors  or  administrators, 
for  the  recovery  of  the  money  or  property  due  thereon,  or  damages  in  liea 
thereof:  Provided^  that  if  the  institution  of  such  suit  would  have  been  un- 
availing, or  if  the  maker  had  absconded  or  left  the  state,  when  such  assigned 
note,  bond,  bill  or  other  instrument  in  writing  became  due,  such  assignee,  or 
his  executors  or  administrators,  may  recover  against  the  assignor,  or  against  his 
executors  or  administrators,  as  if  due  diligence  by  suit  had  been  used." 

The  plaintiflf  in  error,  in  addition  to  the  general  issue,  filed  a  special  plea  to 
the  first  and  second  counts  of  the  declaration,  the  substance  of  which  is  as  fol- 
lows: "And  the  said  defendant  avers  that  he  made  the  said  indorsement  when 
it  was  so  made,  in  blank,  that  is  to  say,  by  writing  his  name  across  the  back  of 
said  promissory  note,  and  that  he  made  said  indorsement  with  the  express 
agreement  by  and  between  him  and  the  said  plaintiff,  the  said  Luther  A.  Cole, 
that  the  said  indorsement  should  never  be  filled  up  so  as  to  make  this  defend- 
ant liable  in  any  manner  upon  the  said  indorsement,  but  only  to  enable  the  said 
plaintiff  to  sue  the  said  note  in  his  own  name,  if  suit  thereon  should  become 
.necessary.  And  this  defendant  avers  that,  relying  upon  the  assurance  of  the 
said  plaintiff  that  his  indorsement  should  not  be  filled  up  so  as  to  render  him 
liable  as  indorsee  thereon,  he  signed  his  name  uppn  the  back  of  said  note,  which 
without  said  assurance  he  would  not  have  done."  To  this  plea  there  was  filed 
a  general  demurrer,  which  was  sustained. 

Afterwards,  on  June  6,  1874,  the  cause  was  submitted  by  consent  of  parties, 
withoYit  the  intervention  of  a  jury,  when  the  court  found  the  issues  in  favor  of 
the  plaintiff,  and  rendered  judgment  against  the  defendant  for  $2,478.17  dam- 
ages and  costs.  A  bill  of  exceptions  was  taken,  which  sets  out  all  the  evidence 
given  and  offered  in  the  trial  of  the  case.  From  that  it  appears  that  the  de- 
fendant below,  Martin,  being  on  the  stand  as  a  witness  in  his  own  behalf,  was 
asked  to  state  under  what  circumstances  the  note  in  guit  waCs  transferred  by  him 
to  the  plaintiff.  Cole.  Objection  being  interposed,  the  defendant  then  stated 
to  the  court  that  he  offered  to  prove  in  defense  a  parol  promise  contemporaneous 
with  the  indorsement  of  the  note;  that  he  proposed  to  prove  by  the  witness 
that  the  parol  agreement  set  forth  and  stated  in  the  defendant's  second  plea 
was  made  by  the  parties.  The  court  sustained  the  objection,  and  the  defendant 
excepted.  Thereupon  the  defendant  offered  to  prove  that  at  the  time  the  note 
was  transferred  by  Martin  to  Cole  it  was  expressly  agreed  between  them  that 
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Martin  should  indorse  his  name  on  the  note  in  blank  to  enable  Cole  to  collect  it 
in  his  own  name,  and  that  Cole  agreed  then,  in  consideration  of  what  he  had 
given  for  the  note,  that  he  (Martin)  was  never  to  be  called  upon  as  indorser  or 
guarantor  of  its  payment  in  the  event  he  failed  to  collect  it  from  the  maker  of 
the  note;  to  which  offer  an  objection^  interposed  by  the  plaintiff,  was  sustained, 
and  the  defendant  excepted. 

The  defendant  had  previously  testified  that  his  name  on  the  back  of  the  note 
was  written  by  him,  but  that  the  words  "  Pay  to  the  order  of  Luther  A.  Cole, 
value  received,"  were  not  written  at  the  time  of  the  indorsement  and  delivery 
of  the  note,  nor  by  him  at  any  time.  The  plaintiff  below  read  in  evidence  the 
-depositions  of  William  L.  Campbell,  Levi  II.  Shepperd,  and  John  T.  Harris, 
tending  to  prove  the  insolvency  of  Webb,  the  maker  of  the  note,  at  and  after 
its  maturity.  Objections  were  made  to  their  depositions,  and  overruled ;  to 
which  an  exception  was  taken.  The  objections,  however,  do  not  appear  to  be 
of  sufficient  importance  to  require  further  notice.  The  plaintiff  also  read  in 
evidence  the  transcript  of  the  record,  judgment,  and  proceedings  in  the  action 
of  Luther  A.  Cole  against  John  Webb,  the  maker  of  the  note,  together  with 
the  execution,  levy  and  return,  being  the  same  referred  to  in  the  first  count  of 
the  declaration.  From  that  it  appears  that  the  execution  was  issued  on  May  9, 
1870,  returnable  in  ninety  days  from  date,  and  actually  returned  on  June  7, 
1870,  showing  the  levy  and  sale  referred  to  in  the  pleadings.  There  was  other 
testimony,  also,  tending  to  prove  the  insolvency  of  Webb,  the  maker  of  the 
note,  at  and  after  its  maturity,  and  at  the  time  of  the  bringing  of  this  action. 

An  appeal  was  taken  from  the  judgment  of  the  district  court  of  the  first 
judicial  district  of  the  county  of  Arapahoe  to  the  supreme  court  of  Colorado 
territory,  in  which,  at  the  February  term,  1875,  errors  were  assigned,  and  the 
judgment  was  affirmed  in  that  court  on  March  28,  1876.  To  reverse  that  judg- 
ment is  the  object  of  the  present  writ  of  error. 

The  agreement  set  out  and  relied  on  in  the  plea  was  that  ^'  the  said  indorse- 
ment should  never  be  filled  up  so  as  to  make  this  defendant  liable  in  any  man- 
ner upon  the  said  indorsement,  but  only  to  enable  the  said  plaintiff  to  sue  the 
-said  note  in  his  own  name,  if  suit  thereon  should  become  necessary."  And  the 
defendant  averred  that  ^^  he,  relying  upon  the  assurance  of  the  said  plaintiff 
■that  his  indorsement  would  not  be  filled  up  so  as  to  render  him  liable  as  in- 
dorser thereon,  signed  his  name  upon  the  back  of  said  note,  which  without  said 
assurance  he  would  not  have  done."  As  the  indorsement  in  blank,  admitted  by 
the  defendant  to  have  been  made  by  him,  without  being  filled  up  by  the  plaintiff 
at  all,  rendered  him  liable  for  the  payment  of  the  note  as  an  indorser,  the 
breach  by  the  plaintiff  of  the  alleged  agreement  was  inconsequential,  and  could 
not,  in  law,  result  in  any  actionable  injury;  for  filling  up  the  blank  indorsement 
in  the  manner  in  which  it  was  done  neither  added  to  nor  subtracted  from  the 
liability  which  the  defendant  assumed  by  merely  writing  his  name  on  the  back 
of  the  note.  The  defendant  below,  however,  further  offered  at  the  trial  to 
prove  that  at  the  time  the^  note  was  transferred  by  Martin  to  Cole  it  was  ex- 
pressly agreed  between  them  that  Martin  should  indorse  his  name  on  the  note 
in  blank,  to  enable  Cole  to  collect  it  in  his  own  name,  and  that  Cole  agreed 
then,  in  consideration  of  what  he  had  given  for  the  note,  that  he  (Martin)  was 
never  to  be  called  upon  as  indorser  or  guarantor  of  its  payment  in  the  event 
he  failed  to  collect  it  from  the  maker  of  the  note.  No  question  was  made  at 
the  time,  nor  has  been  raised  since,  as  to  the  admissibility  of  such  proof  under 
a  plea  of  the  general  issue;  and  Avaiving  any  objection  on  that  account,  the  re- 
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jection  by  the  court  below  of  this  oflfer  fairly  raises  the  issue  intended  to  have 
been  made  by  the  special  plea,  whether  it  is  competent,  in  an  action  against  an 
indorser  by  his  immediate  indorsee,  upon  an  indorsement  made  in  blank  of  a 
negotiable  proniissory  note,  to  prove,  as  a  defense,  that,  as  part  of  the  transac- 
tion, it  was  agreed  between  the  parties,  but  not  in  writing,  that  it  should  merely 
have  the  legal  eflPect  of  an  indorsement  expressed  to  be  without  recourse. 

§  235.  Parol  evidence  is  not  admisaihle  to  show  a  hlank  indorsement  was  in- 
tended to  he  without  recourse.       , 

It  has  never  been  contended  that  such  a  defense,  based  on  dealings  between 
prior  parties,  could  be  maintained  to  defeat  the  title  of  a  lona  fide  holder  for 
value  of  negotiable  paper  acquired  before  maturity  in  the  usual  course  of  busi- 
ness and  without  notice ;  for  the  protection  of  such  a  title  is  of  the  essence  of 
the  policy  of  the  law  merchant,  and  inheres  in  the  very  definition  of  negotia- 
bility. Hence,  in  that  case,  a  collateral  but  contemporaneous  written  agree- 
ment between  two  prior  parties  to  a  bill  or  note  would  not  affect  its  validity  in 
the  hands  of  the  holder  more  than  if  the  agreement  were  unwritten.  Whereas, 
between  the  immediate  parties,  if  the  agreement  relied  on  were  in  writing,  its 
terms  would  fix  and  determine  their  rights  and  obligations,  as  was  decided  by 
this  court  in  Davis  v.  Brown,  94  U.  S.,  427.  The  question  is  between  them 
alone,  and  is  whether  the  same  effect  will  be  given  to  such  an  agreement  not 
reduced  to  writing.  The  ground  of  decision  must  be  found  in  some  other  prin- 
ciple or  policy  of  the  law  than  that  which  protects  the  title  of  a  remote  inno- 
cent holder  of  negotiable  paper.  Accordingly,  Mr.  Justice  Washington,  in 
Susquehanna  Bridge  and  Bank  Co.  v,  Evans,  4  Wash.,  480,  after  admitting 
pro6f  of  such  an  agreement,  in  an  action  by  the  holder  of  a  promissory  note 
against  his  immediate  indorser,  said  in  his  charge  to  the  jury:  "The  reasons 
Avhich  forbid  the  admission  of  parol  evidence  to  alter  or  explain  written  agree- 
ments and  other  instruments  do  not  apply  to  those  contracts  implied  by  opera- 
tion of  law,  such  as  that  which  the  law  implies  in  respect  to  the  indorser  of  a 
note  of  hand.  The  evidence  of  the  agreement  made  between  the  plaintiffs 
and  defendants,  whereby  the  latter  were  to  be  discharged  on  the  happening  of 
a  particular  event,  was,  therefore,  properly  admitted."  It  is  upon  this  distinc- 
tion between  contracts,  express  and  implied,*  that  those  judicial  tribunals  have 
proceeded,  in  which  such  proof  is  held  to  be  admissible.  It  is  declared,  for  ex- 
ample, by  the  supreme  court  of  Pennsylvania,  in  Ross  v.  Espy,  Q^  Pa.  St.,  481, 
483,  that  "  the  contract  of  indorsement  is  one  implied  by  the  law  from  the 
blank  indorsement,  and  can  be  qualified  by  express  proof  of  a  different  agree- 
ment between  the  parties,  and  is  not  subject  to  the  rule  which  excludes  the 
proof  to  alter  or  vary  the  terms  of  an  express  agreement." 

So  in  an  early  case  in  New  Jersey,  Johnson  v.  Martinus,  9  N".  J.  L.,  144,  it 
was  held  by  the  supreme  court  of  that  state  that  parol  evidence  was  competent 
to  overcome  the  implied  contract  which  results  from  a  blank  indorsement,  on 
the  ground  that  such  indorsement  is  an  inchoate  or  imperfect  contract  and  not 
a  written  instrument,  nor  entitled  to  its  effect,  protection  or  immunity.  This 
case,  however,  was  expressly  overruled  by  the  same  court  in  Chaddock  v,  Van- 
ness,  35  id.,  517,  in  which  it  is  plainly  indicated  that  the  distinction  attempted 
to  be  made  in  some  of  the  cases,  between  indorsements  in  full  and  those  which 
are  in  blank,  is  untenable. 

§  236.  Nature  of  the  contract  of  indorsement. 

The  contract  created  by  the  indorsement  and  delivery  of  a  negotiable  note, 
even  between  the  immediate  parties  to  it,  is  a  commercial  contract,  and  is  not 
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in  any  proper  sense  a  contract  implied  by  the  law,  much  less  an  inchoate  or 
imperfect  contract.  It  is  an  express  contract,  and  is  in  writing,  some  of  the 
terras  of  which,  according  to  the  custom  of  merchants  and  for  the  convenience 
of  commerce,  are  usually  omitted,  but  not  the  less  on  that  account  perfectly 
understood.  All  its  terms  are  certain,  fixed  and  definite,  and,  when  necessary, 
supplied  by  that  common  knowledge,  based  on  universal  custom,  which  has 
made  it  both  safe  and  convenient  to  rest  the  rights  and  obligations  of  parties 
to  such  instruments  upon  an  abbreviation.  So  that  the  mere  name  of  the  in- 
dorser,  signed  upon  the  back  of  a  negotiable  instrument,  conveys  and  expresses 
his  meaning  and  intention  .as  fully  and  completely  as  if  he  had  written  out  the 
customary  obligation  of  his  contract  in  full.  It  is  spoken  of  by  Wharton 
(Law  of  Evidence,  etc.,  sec.  1059)  as  a  contract  at  short-hand.  The  same  view 
is  taken  in  Daniels  on  Negotiable  Instruments,  sec.  718,  where  the  author 
states,  as  a  resulting  conclusion  that  embodies  the  true  principle  applicable  to 
the  subject,  that,  "in  an  action  by  immediate  indorsee  against  an  indorser,  no 
evidence  is  admissible  that  would  not  be  admissible  in  a  suit  by  a  party  in  priv- 
ity with  the  drawer,  against  him."  If  the  commercial  contract  of  indorse- 
ment is  treated  as  a  contract  in  writing,  this  conclusion  is  undoubtedly  correct. 
If  it  is  not,  we  have  the  anomaly  of  applying  one  rule  between  maker  and 
payee,  and  a  diflferent  one  between  payee  becoming  indorser  and  his  immediate 
indorsee,  without  any  difference  to  justify  it,  in  the  relation  of  the  parties  to 
each  other  in  the  two  cases. 

The  rule  is  tersely  stated  in  Benjamin's  Chalmer's  Digest  of  the  Law  of 
Bills  of  Exchange,  etc.,  art.  56,  p.  63.  "The  contracts  on  a  bill,  as  interpreted 
by  the  law  merchant,  are  contracts  in  writing.  Extrinsic  evidence  is  not  admis- 
sible to  contradict  or  vary  their  effect."  Citing  Abrey  v.  Crux,  5  Law  Rep., 
C.  P.,  37. 

The  rule  as  declared  by  Mr.  Justice  Washington  in  the  case  cited  was  ex- 
pressly rejected  by  this  court  in  Bank  of  United  States  v,  Dunn,  G  Pet.,  51, 
one  distinct  ground  of  its  opinion  being  that  parol  evidence  is  not  admissible 
to  vary  a  v/ritten  agreement;  citing  the  language  of  the  court  in  Renner  v. 
Bank  of  Columbia,  9  Wheat.,  581,  587  (§§  754-759,  infra):  "For  there  is  no 
rule  of  law  better  settled  or  more  salutary  in  its  application  to  contracts  than 
that  which  precludes  the  admission  of  parol  evidence  to  contradict  or  substan- 
tially vary  the  legal  import  of  a  written  agreement."  The  authority  of  this 
case  on  this  point  has  never  been  questioned  in  this  court,  the  explanation  and 
qualification  in  Davis  v.  Brown,  aupra,  having  reference  only  to  the  rule  as  to 
the  competency  of  an  indorser  as  a  witness  to  impeach  the  validity  of  a  nego- 
tiable instrument  to  which  he  is  a  party.  In  the  case  last  referred  to,  the 
agreement  relied  on  to  qualify  the  instrument  was  admitted  because  it  was  in 
-writing  and  part  of  the  transaction. 

The  case  of  Bank  of  the  United  States  v,  Dunn,  supra^  is  cited  as  an  author- 
ity upon  the  point  in  Phillips  v.  Preston,  5  How.,  278,  291  (§§  603-^07,  infra), 
because,  in  an  action  on  a  note,  parol  testimony  is  not  competent  to  vary  its 
written  terms,  and  probably  not  to  vary  a  blank  indorsement  by  the  payee 
from  what  the  law  imports."  It  is  also  referred  to  in  terms  and  followed  in 
Brown  v.  Wiley,  20  id.,  442.  In  delivering  the  opinion  of  the  court  in  that 
case,  Mr.  Justice  Grier  used  this  language:  "When  the  operation  of  a  con- 
tract is  clearly  settled  by  general  principles  of  law,  it  is  taken  to  be  the  true 
sense  of  the  contracting  parties.  This  is  not  only  a  positive  rule  of  the  com- 
mon law,  but  it  is  a  general  principle  in  the  construction  of  contracts.     Some 
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precedents  to  the  contrary  may  be  found  in  some  of  our  states,  originating  in 
hard  cases;  but  they  are  generally  overruled  by  the  same  tribunals  from  which 
they  emanated,  on  experience  of  the  evil  consequences  flowing  from  a  relaxa- 
tion of  the  rule.  There  is  no  ambiguity  arising  in  this  case  which  needs  ex- 
planation. By  the  face  of  the  bill  the  owner  of  it  had  a  right  to  demand 
acceptance  immediately,  and  to  protest  it  for  non-acceptance.  The  proof  of  a 
parol  contract,  that  it  should  not  bs  presentable  till  a  distant,  uncertain,  or  un- 
defined period,  tended  to  alter  and  vary,  in  a  very  material  degree,  its  opera- 
tion and  eflFect.     See  Thompson  v.  Ketcham,  8  Johns.,  190." 

The  action  in  this  case,  it  is  true,  was  between  the  payee  and  drawer,  upon  a 
bill  of  exchange;  but  the  obligation  on  which  it  was  founded,  that  the  drawer 
would  pay  in  the  event  of  non-acceptance  by  the  drawee,  notice  of  dishonor 
and  protest,  is  one  not  actually  expressed  in  terms  in  the  bill  itself,  but  imported 
by  construction  of  law  as  constituting  the  operation  and  eflfect  of  the  contract. 
In  Specht  v.  Howard,  16  Wall.,  564,  Mr.  Justice  Swayne,  delivering  the  opinion 
of  the  court,  quotes  from  Parsons  on  Notes  and  Bills,  501,  that  "It  is  a  firmly 
settled  principle  that  parol  evidence  of  an  oral  agreement  alleged  to  have  been 
made  at  the  time  of  the  drawing,  making  or  indorsing  of  a  bill  or  note  cannot 
be  permitted  to  vary,  qualify  or  contradict,  to  add  to  or  subtract  from,  the  abso- 
lute terms  of  the  written  contract."  The  same  quotation  forms  part  of  the  opin- 
ion in  Forsythe  v.  Kimball,  91  U.  S.,  291,  with  the  addition  that,  in  the  absence 
of  fraud,  accident  or  mistake,  the  rule  is  the  same  in  equity  as  at  law.  The 
same  principle,  upon  the  authority  of  these  cases,  was  affirmed  by  this  court  in 
Brown  v.  Spoflford,  95  id.,  474  (§§  391-396,  infra)^  and  is  assumed  to  be  the  law 
in  Cox  V.  National  Bank,  100  id.,  704  (§§  792-800,  infra),  and  Brent  v.  Bank  of 
Metropolis,  1  Pet.,  89  (§§  788-791,  infra). 

In  view  of  this  line  of  decisions,  the  question,  as  it  arises  in  this  case,  cannot 
now  be  considered  an  open  one  in  this  couH.  It  coincides  with  the  rule 
adopted  and  applied  in  most  of  the  states,  but  the  cases  are  too  numerous  for 
citation.  They  will  be  found  collected,  however,  in  Bigelow,  Bills  and  Notes, 
168;  Byles,  Bills  (6th  Am.  ed.),  Sharswood's  note,  157;  1  Daniel,  Negotiable  In- 
struments, sees.  80,  717  et  aeq.;  2  Wharton,  Evidence,  sec.  1058  et  seq.;  Benja- 
min's. Chalmer's  Digest  of  the  Laws  of  Bills  of  Exchange,  art.  56,  p.  63.  Of 
course  there  are  many  distinctions  which,  upon  the  circumstances  of  cases,  de- 
termine the  applicability  of  the  rule,  and  classes  of  cases  which  form  apparent 
exceptions  to  it.  It  is  not  necessary  to  refer  to  them  here  further  than  to  say 
that  the  limitations  of  the  rule  are  perfectly  consistent  with  it,  and  its  ap- 
plication in  this,  as  in  other  proper  cases,  will  not  be  considered  as  encroaching 
upon  them. 

§  237*  Necessity  of  suing  maker  before  indorsen 

The  opinion  of  the  supreme  court  of  Colorado  territory,  affirming  the  judg- 
ment of  the  district  court,  expressly  declines  to  pass  upon  the  question  whether 
the  evidence  showed  that  the  property  of  Webb,  the  maker  of  the  note,  was 
exhausted  or  not,  because  no  exception  was  taken  to  the  finding  and  judgment 
of  the  court.  Our  attention  is  called  by  counsel  to  a  stipulation  filed  in  the 
supreme  court  of  Colorado  by  which  the  omission  to  insert  the  exception  agreed 
to  have  been  taken  at  the  time  in  the  bill  of  exceptions  was  intended  to  be 
cured;  which,  it  seems,  could  not  have  come  to  the  knowledge  of  that  court. 
But  the  consideration  of  the  exception  does  not  avail  the  plaintiff  in  error.  The 
record  shows  abundant  evidence  to  sustain  the  finding  complained  of.  Even  if 
the  point  made  were  well  taken,  that  where,  under  the  statute  of  Colorado  re- 
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quiring  a  prosecution  of  the  maker  to  the  end  of  an  execution,  it  is  necessary 
that  the  execution  should  be  kept  in  force  for  the  full  period  given  by  law  for 
its  return,  in  order  to  establish  due  diligence,  nevertheless,  in  the  present  rec- 
ord, there  is  shown,  in  our  opinion,  evidence  to  justify  a  finding  in  favor  of 
the  plaintiff  below,  even  although  no  execution  had  been  issued  against  the 
maker  of  the  note.  It  clearly  appears  that  it  would  have  been  unavailing  on 
account  of  his  insolvency.  In  Wills  v.  Claflin,  92  U.  S.,  135  (§§  579-581, 
tnfra)y  under  a  statute  of  Illinois  containing  a  provision  identical  with  that  in 
the  Colorado  statute,  from  which,  indeed,  the  latter  is  said  to  have  been  copied, 
it  was  held  that  if  the  maker  of  the  note  was  insolvent,  so  that  a  suit  against 
him  would  be  unavailing,  the  failure  to  institute  it  would  furnish  no  defense 
to  the  indorser.  That,  indeed,  is  the  plain  language  of  the  law  itself.  We  find 
no  error  in  the  record. 

Judgment  affirmed. 
KING  v.  HAMILTON. 

(Circuit  Court  for  Oregon:  13  Federal  Reporter,  478-481.     1882.) 

Opinion  by  Deady,  D.  J. 

Statement  of  Facts. —  This  action  is  brought  by  the  plaintiff,  a  British  sub- 
ject, against  the  defendant,  a  citizen  of  Oregon,  upon  a  promissory  note  alleged 
to  have  been  made  by  the  defendant  on  January  29,  1879,  and  delivered  to 
"  Mrs."  John  Pollock,  "  for  the  sura  of  £500,  money  of  the  united  kingdom 
of  Great  Britain  and  Ireland,"  payable  in  one  year  after  date,  with  interest 
at  the  rate  of  five  per  centum  per  annum;  which  note  was  afterwards  duly 
transferred  to  the  plaintiff,  and  is  still  unpaid.  The  complaint  concludes  with 
a  prayer  for  judgment  against  the  defendant  for  said  sum  of  £500  and  interest, 
or  "its  equivalent  in  money  of  the  United  States."  Nothing  is  alleged  as  to 
where  the  note  was  made  or  made  payable. 

§  238.  ^  iwie  payable  in  pounds  sterling  is  pat/able  in  money ^  and  is  nego- 
tiable. 

The  defendant  demurs  because  (1)  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action ;  and  (2)  it  does  not  appear  that  the  note 
was  made  "  for  value."  Upon  the  argument  of  the  demurrer  the  point  made 
by  counsel  for  defendant  was  that  the  note  was  not  made  for  "  money,"  but  a 
commodity,  and  therefore  it  was  neither  negotiable  nor  presumed  to  have  been 
made  upon  a  sufficient  consideration,  but  that  the  siime  must  be  alleged  as  in 
the  case  of  an  ordinary  simple  contract.  In  support  of  the  demurrer  counsel 
■  cites  Com,  v.  Haupt,  10  Allen,  38;  Edwards,  Bills,  128;  Byles,  Bdls,  92;  Rob- 
inson V.  Hall,  28  How.  Pr.,  342;  Abb.  Law  Diet.,  '* Money."  The  rule  that 
bills  and  notes  must  be  for  the  payment  of  "  money  "  only  is  admitted.  Story, 
Bills,  §  43;  Byles,  Bills,  92;  Chitty,  Bills,  133;  Daniel,  Neg.  Inst.,  §  50.  But 
it  is  equally  well  established  that  they  may  be  made  payable  in  the  "money" 
of  any  country  — in  its  coins,  "such  as  guineas,  ducats,  Louis-d'ors,  doubloons, 
crowns  or  dollars;  or  in  the  known  currency  of  a  country,  as  pounds  sterling, 
livres,  tournoises,  francs,  florins,  etc. ;  for  in  all  these  cases  the  sum  of  money 
is  fixed  by  the  par  of  exchange  or  the  known  denomination  of  the  currency 
with  reference  to  the  par."  Story,  Bills,  §  43;  Daniel,  Neg.  Inst.,  §  58;  Ed- 
wards, Bills,  137-8;  Black  v.  Ward,  27  Mich.,  191;  Thompson  t?.  Sloan,  23 
Wend.,  74.  It  follows  that  a  note  payable  in  pounds  sterling  or  British  sover- 
eigns is  payable  in  "  money  "  just  as  much  and  as  certainly  as  if  it  was  payable 
in  dollars.    The  case  is  different  from  a  note  made  payable  in  "  currency/' 
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which  may  be  "  money  "  only  conventionally,  but  not  legally;  But  where  a  note 
is  made  payable  in  a  particular  denomination  of  foreign  money,  as  pounds  ster- 
ling, it  is  payable  in  money  the  same  as  if  it  was  payable  in  a  denomination  of 
domestic  money.  As  was  said  in  the  court  in  Thompson  v.  Sloan,  sujyra^  a  bill 
or  note  payable  in  money  of  a  foreign  denomination  is  negotiable,  "  for  it  can  be 
paid  in  our  own  coin  of  equivalent  value,  to  which  it  is  always  reduced  by  re- 
covery. A  note  payable  in  pounds  sterling  and  pence,  made  in  any  country, 
is  but  another  mode  of  expressing  the  amount  in  dollars  and  cents,  and  is  so 
understood  judicially."  It  is  also  said  in  the  books  that  the  plaintiff  in  such 
case  should  allege  and  prove  the  value  of  the  sura  expressed  in  foreign  money 
in  the  money  of  the  United  States,  which  has  not  been  done  here.  But  I  ap- 
prehend that  this  is  now  unnecessary. 

§  239.    Value  of  English  money  fixed  hy  statute. 

By  section  2  of  the  act  of  March  3,  1873  (17  St.,  603;  section  3565,  Eev.  St.), 
it  is  provided  that  "  in  all  payments  by  or  to  the  treasury,  the  sovereign  or 
pound  sterling"  shall  "  be  deemed  equal  to  $4.8665;"  and  this  rule  is  further 
declared  applicable  to  the  appraisement  of  imported  merchandise  when  the 
value  of  the  invoice  is  expressed  in  pounds  sterling,  "  arid  in  the  construction  of 
contracts^  payaMe  in  sovereigns  or  pounds  sterlin^g^'^'^  and  this  valuation  is  de-* 
clared  to  be  the  par  of  exchange  between  Great  Britain  and  the  United  States. 
The  provision  concerning  contracts  payable  in  sovereigns  or  pounds  sterling  is 
new  in  the  legislation  of  the  United  States, 

§  240.  Not  necessary  to  prove  value  of  the  English  pound  sterling. 

In  the  Collector  v.  Richards,  23  Wall.,  246,  this  act  came  before  the  supreme 
court,  and  the  opinion  of  Mr.  Justice  Bradley  is  instructive  upon  the  subject 
under  consideration.  It  seems  to  have  been  taken  for  granted  that  the  pound 
sterling  is  money,  and  known  as  such  to  the  court  independently  of  the  act  of 
congress;  and  money,  too,  that  can,  in  a  judicial  proceeding,  be  converted 
into  money  of  tlie  United  States  upon  proof  of  the  par  of  exchange.  He  says: 
"Although  the  sovereign  or  pound  sterling,  as  a  coin,  has  only  existed  since 
the  year  1817,  the  amount  of  pure  gold  contained  in  the  pound  sterling  (esti- 
mating the  guinea  at  21  shillings)  has  been  113.001  grains  ever  since  the  year 
1717;  and  as  the  United  States  dollar  contains  23.22  grains  of  pure  metal,  it 
only  requires  a  process  of  simple  division  to  show  that  the  value  of  the  sov- 
ereign is  precisely  what  the  second  section  of  the  act  determines  it  to  be. 
This  intrinsic  value  of  the  pound  sterling,  as  represented  by  the  gold  coins  of 
England,  was  a  matter  of  such  public  notoriety  as  to  need  no  extraneous  inquiry 
on  the  subject.  It  was  the  public  law  of  the  British  empire  during  the  period 
of  our  own  colonial  history,  of  which  all  our  courts  were  required  to  take  judi- 
cial notice;  and  its  continuance  to  the  present  time  is  a  public  fact  as  well 
established  as  any  other  act  of  the  British  government."  The  contract  sued 
on  here  is  a  contract  for  the  payment  of  *'  money,"  and  not  a  "  commodity." 
It  is  also  a  contract  for  the  payment  of  pounds  sterling,  and  therefore  within 
the  purview  of  the  act  of  1873,  supra^  which  establishes  the  value  of  this 
foreign  coin  in  money  of  the  United  States.  It  is  not  required  to  aver  or  prove 
what  the  law  establishes,  and  therefore,  in  giving  judgment  for  the  pla,intiflf  in 
this  action,  it  is  only  necessary  to  convert  the  £500  into  dollars  at  the  rate  of 
4.866J  of  the  latter  to  one  of  the  former.  Beyond  a  doubt,  then,  this  note  was 
made  for  "money,"  and  for  a  sum  certain,  because  a  note  for  any  number  of 
pounds  sterling  is  only  another  form  of  expression  for  the  equivalent  in  dollars, 
which  equivalent  is  now  prescribed  b}'^  statute 
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The  case  of  the  Com.  v.  Haupt,  10  Allen,  supra,  m  which  the  annual  report 
of  the  mint  was  taken  as  the  value  of  the  pound  sterling  ($4.8448),  arose  under 
the  act  of  1857  (11  St.,  163),  and  was  decided  prior  to  the  passage  of  the  act  of 
1873,    The  demurrer  is  overruled, 

HOWENSTEIN  v.  BAItNES. 
(Circuit  Ck>urt  for  Kansas:  5  DiUon,  480-486.     1879.) 

Opinion  by  Foster,  J, 

Statement  of  Facts. —  The  defendants  made  two  certain  promissory  notes, 
as  folio ws: 

"$2,040.20.  Medina,  Kas.,  March  4,  1877. 

"  Thirty  days  after  date  we  promise  to  pay  to  the  order  of  Powers,  Lynde  & 
Co.,  two  thousand  and  forty  and  -f^^f  dollars,  at  the  First  National  Bank  of 
Kansas  City,  Missouri,  with  interest  at  twelve  per  cent,  per  annum  after  matu- 
rity until  paid,  and  ten  per  cent,  attorney's  fees  if  suit  be  instituted  on  this 
note.  The  drawers  and  'indorsers  hereof  jointly  and  severally  hereby  waive 
demand,  protest,  and  notice  of  non-payment  of  this  note;  value  received. 

"Barnes  &  Haynes." 

The  other  note  was  like  this,  excepting  the  date  and  amount,  being  dated 
January  30,  1877,  and  for  the  sum  of  $2,020.  Both  of  these  notes  were  by 
the  payee  indorsed  and  transferred  to  the  First  National  Bank  of  Kansas  Cit}', 
within  six  days  after  their  respective  dates,  said  bank  discounting  the  notes  at 
their  face,  less  the  interest  for  the  time  they  were  to  run,  and  placed  the  money 
to  the  credit  of  Powers,  Lynde  &  Co.,  who  afterwards  checked  it  out.  The 
defendants,  a  few  days  before  the  respective  notes  fell  due,  remitted  the  money 
to  pay  the  same  to  Powers,  Lynde  &  Co.,  not  knowing  that  they  had  trans- 
ferred the  notes.  Afterwards  the  First  National  Bank  failed,  and  Howenstein 
was  duly  appointed  receiver,  and  he  brings  this  suit  to  recovlBr  against  the 
makers.  These  notes  appear  to  have  been  made  in  Kansas,  and  delivered  to 
the  payees  at  the  place  where  they  were  made.  They  were  made  payable  in 
Missouri,  at  the  First  National  Bank  of  Kansas  City,  and  were  indorsed  and 
transferred  to  said  bank  before  maturity. 

§  241.  In  Kansas  the  Thegotiability  of  a  promissory  note  is  not  destroyed  hy  a 
jprovisian  for  paying  attotmey^s  fees  in  case  of  suit. 

The  supreme  court  of  Kansas  has  decided  that  such  notes  are  negotiable  in- 
struments. Seaton  v.  Scovill,  18  Kan.,  435  (5  Cent.  Law  Jour.,  184).  The  su- 
preme court  of  Missouri  has  decided  that  they  are  not  negotiable  instruments. 
First  National  Bank  v.  Gay,  63  Mo.,  34  (3  Cent.  Law  Jour.,  465).  Neitlier  of 
these  decisions  is  founded  on  any  statutory  provision,  but  both  rest  upon  con- 
structions of  the  general  principles  of  the  law  merchant.  The  defendants  in- 
sist, however,  that,  as  the  contract  was  to  be  performed  in  Missouri,  the  parties 
are  presumed  to  have  contracted  with  reference  to  the  law  as  decided  by  the 
supreme  court  of  that  state. 

§  242.P  Rules  for  interpreting  conti^ctcts. 

The  purpose  of  interpretation  in  any  case  is  to  ascertain  the  intention  of  the 
contracting  parties.  But  if  the  intention  of  the  parties  cannot  be  determined 
from  the  language  of  the  instrument  itself,  it  is  to  be  sought  for  in  the  situa- 
tion of  the  parties  and  the  subject  matter  of  the  contract,  aided  by  certain 
rules  of  construction  which  are  presumed  to  be  in  accordance  with  the  inten- 
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^ions  of  the  parties.  Story  on  Bills,  sec.  143;  Edwards  on  Bills,  p.  166.  Un- 
doubtedly the  place  of  payment  was  fixed,  in  this  case,  for  the  convenience  of 
the  payees  in  the  notes,  as  they  resided  in  Kansas  City,  and  held  business  rela- 
tions with  the  bank  whei^  payment  was  to  be  made.  There  seems  to  be  some 
uncertainty  as  to  what  rule  governs  in  the  construction  and  interpretation  of 
contracts  made  in  one  state  to  be  performed  in  another.  It  has  been  held  that 
the  law  of  the  place  of  performance  is  to  control  as  to  the  construction  and  in- 
terpretation of  the  contract;  and,  again,  it  has  been  as  clearly  held  that  a  con- 
tract legal  by  the  laws  of  the  place  where  made  is  valid,  and  will  be  enforced 
in  other  jurisdictions.  Story  on  Promissory  Notes,  179;  Tilden  v.  Blair, 
21  Wall.,  247  (§§  389,  390,  infra). 

%  243,  Performance  of  a  contract  is  governed  by  the  law  of  the  place  of  per- 
fo?*mance.    Its  validity  by  the  law  of  place  where  made. 

From  the  authorities  which  I  have  been  able  to  examine,  the  true  rule  of 
construction  is  this :  Any  interpretation  or  construction  applicable  or  incidental 
to  the  performance  should  be  governed  by  the  law  of  the  place  of  performance, 
and  such  matters  of  construction  or  interpretation  as  go  to  the  execution  and 
validity  of  the  contract  are  determined  by  the  laws  of  the  place  where  the 
contract  was  made.  This  is  the  rule  established  by  the  supreme  court  in  the 
case  of  Scudder  u  Union  National  Bank,  91  U.  S.,  406;  2  Cent.  L.  J.,  827 
(§§  158-162,  supra).  NoWj  if  this  case  is  such  a  one  as  calls  for  the  application 
of  this  rule  of  construction,  I  should  say  the  laws  of  Kansas  would  control, 
because  the  question  is  simply  this:  Are  these  writings  promissory  notes?  The 
supreme  court  of  Kansas  says  they  are;  the  supreme  court  of  Missouri  says 
tbey  are  not.  They  were  made  in  Kansas,  and  the  laws  of  that  state  must  de- 
termine their  legal  effect.^  It  is  a  question  touching  their  validity,  and  goes 
back  to  the  execution  of  the  papers.  It  is  not  reasonable  to  suppose  that  the 
contracting  parties  intended,  by  making  these  notes  payable  in  Kansas  City,  to 
restrict  their  negotiability.  If  such  had  been  the  purpose,  a  stroke  of  the  pen 
over  the  words  "M^  order  ^"  would  have  eflPected  that  object  completely. 
Suppose  the  payees  had  transferred  these  notes,  while  in  Kansas  City,  to  a  citi- 
zen of  Kansas,  could  it  be  urged  against  him,  because  the  courts  of  Missouri 
hold  the  paper  non-negotiable,  that  he  could  not  recover  in  the  courts  of 
Kansas?    I  think  not. 

§  244.  By  the  general  commercial  law^  a  note  stipulating  for  an  attorney's 
fee  in  case  of  suit  is  negotiable. 

But  it  seems  to  me  this  case  rests  upon  the  general  commercial  law  of  the 
country,  and  this  court  is  not  bound  to  speculate  upon  the  effect  of  these  con- 
flicting decisions  of  Kansas  and  Missouri.  Mercsr  County  v.  Hacket,  1  Wall,  96. 
Both  of  them  cannot  be  good  law;  one  is  right  and  the  other  is  wrong.  The 
parties  are  presumed  to  have  contracted  with  reference  to  the  law  as  it  really 
is ;  and  it  really  is  the  same  in  both  states,  for  it  is  a  part  of  the  common  law  of 
the  land,  and  this  court  must  base  its  decision  on  that  law.  And  it  seems  to 
me  the  only  way  the  defendants  can  be  relieved  from  liability  would  be  to  hold 
that,  under  the  commercial  law  of  this  country,  these  contracts  are  not  prom- 
issory notes,  because  not  drawn  for  an  amount  certain,  by  reason  of  the  pro- 
vision for  an  attorney  fee.  And  in  support  of  that  proposition  there  are  several 
very  respectable  authorities.  First  National  Bank  v.  Gay,  63  Mo.,  34  (3  Cent. 
L.  J.,  465);  Samstag  v.  Conley,  64  Mo.,  476;  Woods  v.  North,  84  Pa.  St.,  407; 
Lowe  v.  Bliss,  24  111.,  168.  On  the  other  side,  there  are  many  equally  respectable 
authorities.     Gaar  v.  Louisville  Banking  Co.,  11  Bush,  180;  Sperry  v.  Horr,  32 


§§845-847.  BILLS  AND  NOTES. 

la.,  184;  Stoneman  v.  Pyle,  36  Ind.,  103;  Wyant  v.  Potfcorf,  37  Ind.,  512; 
Walker  v.  Woolen  [Indiana],  4  Cent.  L.  J.,  248*;  Seaton  v,  Scavill,  18  Kan., 
435,  5  Cent.  L.  J.,  184,  and  cases  therein  cited.  The  reasoning  upon  which  the 
Kentacky,  Iowa  and  cases  following,  rest  their  decisions  appears  to  me  to  be 
correct,  and  the  conclusion  reached  is  more  in  accordance  with  the  advanced 
views  of  the  present  time,  and  with  the  general  principles  established  by  the 
supreme  court  of  the  United  States  in  Mercer  County  v.  Hacket,  1  Wall.,  95, 
and  other  cases,  sustaining  the  negotiability  of  municipal  bonds. 

§  245.  the  amount  to  he  paid  on  maturity  is  certain. 

The  sum  of  money  for  which  these  notes  were  made  is  fixed  and  certain. 
The  amount  due  at  the  maturity  of  the  paper — the  date  when  the  makers 
promised  to  pay  —  was  in  no  manner  indefinite.  At  all  times  during  the  period 
these  notes  would  have  been  negotiable  were  the  provision  for  an  attorney  fee 
omitted  —  i.  a.,  until  they  were  due, —  they  called  for  a  definite  and  fixed  sum 
of  money,  and  it  was  only  on  the  contingency  there  should  be  a  breach  of  the 
promise  and  a  suit  brought  to  enforce  it  that  it  imposed  a  further  liability. 
These  notes  stipulated  for  interest  at  twelve  per  cent.  \)er  annum  after  maturity. 
Here  is  a  further  liability  if  not  paid  when  due,  and  if  we  are  to  look  bey^ond 
the  day  of  payment  fixed  in  the  note,  what  prophetic  vision  can  foretell  what 
exact  sum  would  be  due  when  the  note  goes  to  judgment,  or  is  voluntarily  paid 
before  judgment ;  but  no  one  would  contend  but  it  is  nevertheless  a  negotiable 
promissory  note. 

§  246.  The  party  most  in  fault  must  suffer. 

It  is  a  hard  case  for  the  defendants  to  be  compelled  to  pay  these  notes  again, 
and  it  would  also  be  hard  for  the  creditors  of  the  bank  to  have  to  lose  the 
amount;  but  one  party  or  the  other  must  suffer,  and  in  equity  the  one  most  in 
fault  should  be  the  loser.  There  was  a  want  of  caution  by  the  defendants  in 
sending  the  money  direct  to  Powers,  Lynde&  Co.  before  due,  without  knowing 
they  still  held  the  notes,  and  being  different  from  the  place  of  payment  named 
in  the  paper.  Undoubtedly  they  had  implicit  confidence  in  the  payees,  and 
believed  them  to  be  honest  men,  and  so  sent  the  money  directlj'^  to  them  in 
good  faith;  but  that  confidence  was  misplaced,  and  the  defendants  are  the 
losers  by  it.    Judgment  must  go  for  the  plaintiff. 

BRADLEY  t?.  LILL. 
(Circuit  Court  for  lUinios:  4  BisseU,  47S-476.    1866.) 

Statement  of  Facts. —  Action  on  a  promissory  note  for  a  certain  sum,  and 
fifty-one  cents  in  exchange,  dated  at  Chicago  and  payable  in  New  York.  The 
statute  of  Illinois,  referred  to  by  the  court,  provided  that  contracts,  etc.,  made 
within  the  state,  or  between  citizens  of  the  state,  reserving  a  legal  rate  of  in- 
terest, might  be  made  payable  in  any  other  state  or  territory,  or  in  London, 
and  that  such  contracts  should  be  governed  bj^  the  law  of  Illinois.  It  was 
claimed  that  the  note  was  governed  by  the  law  of  lUinois,  although  it  did  not 
bear  interest  on  its  face,  and  that  the  provision  for  exchange  rendered  the 
amount  uncertain,  and  that  the  note  was,  therefore,  not  negotiable. 

§  247.  lUinois  interest  act  not  appliGcMe. 

Opinion  by  Deummond,  J. 

The  statute  of  February  12,  1857,  does  not  apply  to  this  case,  because  that 
contemplates  a  case  where  there  was  an  amount  of  interest  fixed  by  the  agree- 
ment of  the  parties,  in  which  event,  if  the  rate  was  legal  according  to  the  laws 
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of  Illinois,  the  contract  naight  be  enforced,  notwithstanding  the  money  was 
made  payable  in  another  state  or  country,  and  the  rate  of  interest  greater  than 
there  allowed. 

§  248.  The  fact  that  a  note  indvdes  excfiange  will  not  render  it  non-negotiable. 

This  court  has  always  held  that  the  fact  that  a  note  is  made  payable  in 
exchange  does  not  prevent  its  being  a  promissory  note,  and  with  all  due  respect 
to  the  supreme  court  of  this  state,  I  cannot  concur  in  the  opinion  expressed 
in  the  case  of  Lowe  v.  Bliss,  recently  decided.  24  111.,  168.  An  instrument 
of  writing  by  which  A.,  at  Chicago,  promised  to  pay  to  B.  within  a  certain 
time  $1,000  with  the  current  rate  of  exchange  on  New  York  at  maturity, 
is  a  promissory  note,  notwithstanding  the  rate  of  exchange  was  not  specified. 
I  admit  that  under  the  general  law  a  note  must  be  payable  absolutely,  in 
money.  In  the  example  given  $1,000  was  the  sum  payable ;  the  exchange, 
like  interest,  was  an  incident  merely  to  the  principal  sum,  and  it  was  not  the 
less  on  that  account  an  agreement  to  pay  a  fixed  sum.  If  a  note  be  executed 
in  England,  payable  "  with  interest,"  and  a  suit  be  brought  on  it  here,  the 
amount  of  the  verdict  or  judgment  is  not  a  mere  matter  of  computation,  but 
proof  must  be  introduced  of  the  rate  of  interest  in  England;  and  the  amount 
of  the  verdict  or  judgment,  even  after  the  proof  is  made,  is  greater  or  less,  de- 
pending upon  the  fact  whether  the  verdict  is  rendered  to-day,  next  week  or 
next  year,  the  amount  of  interest  increasing  regularly  by  efflux  of  time;  but 
when  the  proof  is  in,  and  the  time  established,  then  the  amount  becomes  a 
matter  of  computation.  So,  when  the  proof  as  to  exchange  is  in,  and  the  time 
fixed,  then  also  the  amount  is  a  matter  of  computation.  In  the  one  case  the 
principal  amount  and  the  time  and  rate  fixed  by  evidence  control  and  deter- 
mine the  aggregate  sum,  and  equally  so  in  the  other.  If  this  suit  were  brought 
in  the  courts  of  this  state,  being  a  note  payable  in  New  York,  the  amount  for 
which  judgment  would  be  rendered  would  have  been  ascertained,  not  from  the 
face  of  the  note  itself,  but  by  evidence  before  the  court  or  jury  of  the  law  of 
New  York  as  to  interest.  It  would  be  only  when  that  was  done  that  the 
amount  could  become  a  matter  of  computation. 

§  249«  Federal  courts  are  not  bound  to  follow  the  decisions  of  the  state  supreme 
court  upon  questions  of  commercial  law. 

This  court,  therefore,  till  overruled  by  the  supreme  court  of  the  United 
States,  adheres  to  the  view  that  it  has  always  taken  of  this  point,  that  an  in- 
strument of  this  kind  is  a  promissory  note.  This  is  a  commercial  question,  and 
this  court  is  not  bound  to  follow  a  decision  of  the  supreme  court  of  tliis  state  on 
this  branch  of  the  law ;  the  more  especially  when  it  is  contrary  to  the  opinion 
of  the  whole  mercantile  community,  as  shown  by  uniform  practice,  and  con- 
trary also  to  the  general  opinion  of  the  profession.    Demurrer  overruled. 

MICHIGAN  BANK  v.  ELDRED. 
(9  WaUace,  644^^54.    1869.) 

Error  to  U.  S.  Circuit  Court,  District  of  "Wisconsin. 

Statement  of  Facts. —  This  suit  was  brought  by  the  bank  against  the  firm 
of  Eldreds  &  Balcom,  on  a  note  in  the  handwriting  of  and  signed  by  F.  E. 
Eldred.  Service  was  had  upon  Anson  Eldred,  a  member  of  the  firm,  and  he 
was  the  only  defendant  who  appeared  in  the  suit.  Further  facts  are  stated  in 
tiie  opinion. 
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§  250.  Requisites  of  a  promissory  note,  > 

Opinion  by  Me.  Jus'ncB  Clifford. 

Promissory  notes  given  for  the  payment  of  money,- without  any  condition  or 
contingency,  and  payable  to  order  or  bearer,  are  as  mach  commercial  instru- 
ments as  bills  of  exchange,  and  the  title  to  the  same,  and  their  transfer  from 
one  person  to  another,  are  governed  and  regulated  by  the  same  rules  of  commer- 
cial law.  Authorities  may  be  found  where  it  is  held  that  it  is  not  essential  to 
the  character  of  a  promissory  note  or  bill  of  exchange  that  it  should  be  negoti- 
able, and  that  other  words  besides  the  words  "  or  order,"  or  the  words  "  or 
bearer,"  may  be  employed  to  express  the  quality  of  negotiability ;  but  it  is  not 
necessary  to  discuss  those  topics,  as  the  inquiry  before  the  court  has  respect  to 
the  execution,  transfer  and  title  of  a  negotiable  promissory  note  in  the  ordi- 
nary form.  Wells  v,  Brigham,  6  Cush.,  6;  Raymond  v,  Middleton,  29  Penn. 
St.,  530;  Story  on  Bills,  §  60. 

Statement  of  Facts. —  Examined  carefully,  the  pleadings  and  evidence  ex- 
hibit the  following  facts,  which  are  material  to  the  present  investigation :  Claim- 
ing title  to  the  note  in  question,  the  plaintiffs  instituted  the  present  suit  against 
the  defendant  and  one  Uri  Balcom  and  Elisha  Eldred,  alleging  that  they  were 
copartners  in  trade  under  the  firm  name  of  Eldreds  &  Balcom.  They,  the  de- 
fendants, were  engaged  in  business  both  in  Chicago  and  Milwaukee,  and  the 
record  shows  that  they  were  sued  as  indorsers  of  the  note  described  in  the  dec- 
laration. Only  one  of  their  number,  to  wit,  the  defendant,  resided  in  that 
state,  and  he  only  was  served  with  process.  Besides  a  special  count  against  the 
defendants  as  the  indorsers  of  the  note,  the  declaration  also  contained  the  com- 
mon counts,  to  which  was  annexed  a  copy  of  the  note,  as  notice  that  the  note 
would  be  offered  in  evidence  under  thpse  counts.  Process  having  been  served, 
the  present  defendant  appeared,  and  pleaded  the  general  issue,  and  the  parties 
went  to  trial,  and  the  verdict  and  judgment  were  for  the  defendant.  Excep- 
tions were  duly  taken  by  the  plaintiffs  to  the  rulings  and  instructions  of  the 
court,  and  they  sued  out  this  writ  of  error,  and  removed  the  cause  here  for  re- 
examination. Some  further  reference  to  the  facts  proved  at  the  trial  is  neces- 
sary, in  order  that  the  precise  nature  of  the  questions  presented  in  the  bill  of 
exceptions  may  be  understood.  Founded  as  the  declaration  was  upon  a  prom- 
issory note,  it  was  only  necessary  for  the  plaintiffs,  under  the  general  issue, 
to  prove  the  execution  of  the  note,  the  signature  of  the  indorsers,  the  demand 
of  payment  of  the  maker,  the  dishonor  of  the  note,  and  notice  of  the  dishonor, 
and  non-payment  to  the  indorsers.  Having  proved  those  facts,  they  introduced 
the  note  in  evidence,  of  which  the  following  is  a  copy : 

$4,000.  Detroit,  June  12,  1861. 

Sixty  days  after  date  I  promise  to  pay  to  the  order  of  Eldreds  &  Balcom  four 
thousand  dollars  at  the  Michigan  Insurance  Bank,  value  received. 

(Signed)  F.  E.  Eldbed. 

Indorsed  on  the  back  of  the  note  is  the  name  of  the  firm  to  which  the  de- 
fendant belongs,  to  wit,  Eldreds  &  Balcom,  and  the  allegations  of  demand, 
protest  and  notice  of  dishonor  and  non-payment  were  fully  proved. 

Witnesses  were  examined  upon  both  sides,  from  whose  testimony,  as  reported 
in  the  bill  of  exceptions,  it  appears  that  the  maker  of  the  note  was  engaged  in 
business  at  Detroit,  in  the  state  of  Michigan ;  that  he  and  the  firm  of  which 
the  defendant  is  a  member  entered  into  an  arrangement  to  interchange  accom- 
modation indorsements  for  business  purposes ;  that  the  understanding  was  that 
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the  firm  should  indorse  whatever  paper  he^  the  maker  of  that  note,  should  find 
it  necessary  to  use  in  his  business,  and  that  he,  in  consideration  thereof,  should 
indorse  their  paper  intended  for  discount,  to  such  an  extent  as  they  might  de< 
sire.  Pursuant  to  that  arrangement  the  respective  parties  indorsed  numerous 
blank  notes  for  each  other,  and  it  appears  that  the  senior  partner  of  the  firm 
indorsed  at  one  time  some  fifty  or  fifty-five  blank  notes  of  the  kind,  and  that 
the  defendant  knew  what  was  done,  and  advised  that  the  indorsements  should 
be  made.  Packages  of  such  blank  notes,  signed  by  the  maker  of  the  note  in 
controversy,  were  sent  by  express  to  that  firm  for  their  indorsement,  and  when 
the}'^  were  indorsed  in  blank  they  were  returned  through  the  same  channel  to 
the  party  by  whom  they  were  forwarded,  and  it  appears  that  the  note  described 
in  the  declaration  is  one  of  the  notes  indorsed  by  the  senior  partner  of  the  finiu 
Approved  as  the  arrangement  was  by  the  defendant,  he  has  no  cause  for  com- 
plaint; and  it  also  appears  that  the  maker  of  the  note  borrowed  money  of  the 
plaintiffs,  and  that  he  indorsed  the  note  to  them  as  collateral  security  in  the 
regular  course  of  business. 

Depositions  were  also  introduced  by  the  defendant,  and  he  offered  in  evidence 
the  third  article  in  the  copartnership  agreement  of  the  indorsers  of  the  note, 
which  reads  as  follows:  "That  neither  of  the  parties  shall  employ  any  of  the 
moneys,  goods  or  effects  belonging  to  the  said  copartnership,  or  engage  the 
credits  thereof^  except  for  the  benefit  of  the  said  joint  business."  Seasonable 
objection  was  taken  by  the  plaintiffs  to  the  introduction  of  that  article  as  evi- 
dence, upon  the  ground  that  it  was  irrelevant  and  incompetent,  but  the  court 
overruled  the  objection  and  the  same  was  read  to  the  jury,  and  the  plaintiffs 
then  and  there  excepted  to  the  ruling  of  the  court.  Instructions,  supposed  to 
be  pertinent  to  the  issue,  were  then  given  by  the  court  to  the  jury,  to  which 
no  exceptions  were  taken,  but  the  court  also  instructed  the  jury  to  the  effect 
that  if  the  note  in  suit  was  never  actually  negotiated  to  the  bank,  but  was  got 
up  by  the  maker  of  the  note,  and  was  accepted  by  the  bank,  in  pursuance  of  a 
corrupt  agreement  between  the  maker  of  the  note  and  the  bank  to  defraud  the 
defendant,  then  the  plaintiffs  cannot  recover;  to  which  instruction  the  plaintiffs 
then  and  there  excepted. 

§251.  Evidence  restricting  authority  of  partner  to  indorse  in  firm  name  in- 
admissible against  bona  fide  holder. 

Objection,  in  the  first  place,  is  taken  by  the  plaintiffs  in  argument  to  the  rul- 
ing of  the  court  in  admitting  in  evidence  the  third  article  of  the  copartnership 
agreement.  Attempt  is  made  to  sustain  that  ruling,  upon  the  ground  that  the 
evidence  tended  to  show  that  the  partner  who  indorsed  the  note  with  the  firm 
name  was  unauthorized  ^'  to  engage  the  credit "  of  the  firm  except  for  the  joint 
business  of  the  company ;  but  there  are  two  decisive  answers  to  that  suggestion : 

(1)  That  the  indorsements  were  made  in  pursuance  of  a  previous  understand- 
ing and  arrangement  between  the  firm  and  the  maker  of  the  note,  and  the  evi- 
dence reported  in  the  bill  of  exceptions  shows  that  the  defendant  advised  his 
partner  to  indorse  the  parcel  of  notes  which  contained  the  one  in  controversy. 

(2)  That  the  plaintiffs  had  no  knowledge  of  the  contents  of  the  articles  of  co- 
partnership, nor  of  any  fact  or  circumstance  showing,  or  tending  to  show,  that 
the  indorsement  was  made  without  authority.  On  the  contrary,  the  maker  of 
the  note,  examined  by  the  defendant,  testified  that  the  indorsement  on  the  note 
described  in  the  declaration  was  made  by  one  of  the  partners  of  the  defendant ; 
that  he,  the  witness,  transferred  the  note  to  the  plaintiffs  as  security  for  a  loan 
made  at  the  time  the  note  bears  date ;  that  he  had  an  arrangement  with  that 
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firm  that  they  should  indorse  his  notes  and  that  he  would  indorse  their  notes; 
that  the  indorsements  were  made  in  blank,  and  were  filled  up  by  the  respective 
makers  as  they  wanted  to  use  the  notes  in  their  business,  and  that  the  note  in 
controversy  was  indorsed  in  that  way  with  the  knowledge  of  the  defendant  as 
well  as  the  other  partners.  Unaccompanied  by  evidence  showing,  or  tending 
to  show,  that  the  plaintiflFs  had  knowledge  of  the  restriction  contained  in  the 
copartnership  agreement,  or  the  subsequent  introduction  of  such  evidence,  it  is 
quite  clear  that  the  article  of  the  copartnership  agreement  read  to  the  jury  was 
irrelevant  and  incompetent,  as  it  clearly  appeared  that  the  plaintiffs  were  in- 
dorsers  for  value  at  the  date  of  the  note  in  the  usual  course  of  business,  with- 
out notice  of  any  equities  between  the  antecedent  parties.  Such  a  party  is 
regarded,  in  the  commercial  law,  as  a  bona  fide  holder  of  the  negotiable  instru- 
ment, and  the  rule  is  irrepealably  established  by  the  decisions  of  this  court  that 
the  indorser,  under  those  circumstances,  takes  the  title  unaffected  by  any  equi- 
ties between  the  antecedent  parties  to  the  instrument,  and  may  recover  thereon, 
although,  as  between  the  antecedent  parties  to  the  same,  the  transaction  may 
be  without  any  legal  validity.  Goodman  v,  Simonds,  20  How.,  363  (§§  420- 
425,  infra) ;  Murray  v.  Lardner,  2  Wall,  110 ;  Bank  of  Pittsburgh  v.  Neal,  22 
How.,'96  (§§  405-407,  infra)\  Swift  v.  Tyson,  16  Pet.,  15  (§§  382-386,  infra)\ 
Goodman  v.  Harvey,  4  Ad.  &  Ell,  870. 

§  252.  Power  to  fill  up  blanks.     Rights  of  hon<t,fide  fiolders. 

Bills  of  exchange  or  promissory  notes  may  be  transferred  by  indorsement,  or, 
when  indorsed  in  blank  or  made  payable  to  bearer,  they  are  transferable  by  de- 
livery ;  and  the  settled  rule  of  law  is,  that  if  such  a  bill  or  note,  so  indorsed  or 
made  payable  to  bearer,  be  misappropriated  by  one  to  whom  it  was  intrusted, 
or  even  if  it  be  lost  or  stolen  and  is  subsequently  negotiated  for  a  valuable  con- 
sideration to  a  third  person,  who  receives  it  in  the  usual  course  of  business, 
without  knowledge  of  the  condition  annexed  to  the  possession  of  the  instru- 
ment, or  of  the  means  by  which  the  possession  was  acquired,  his  title  is  wholly 
unaffected  by  any  such  breach  of  trust,  or  by  any  such  unauthorized  or  felo- 
nious acquisition  or  appropriation  of  the  note,  and  may  recover  the  amount 
against  any  of  the  prior  parties  to  the  instrument.  Chitty  on  Bills,  ed.  1842, 
257;  Belmont  Branch  Bank  v.  Hoge,  35  N.  Y.,  65;  Hoge  v,  Lansing,  35  id., 
136.  Nothing  can  be  inferred  adverse  to  the  authority  of  the  member  of  the 
firm  to  make  the  indorsement  from  the  fact  that  the  blanks  in  the  note  were 
not  filled  up  when  he  received  it  from  the  maker,  as  it  is  fully  proved  that 
the  maker  of  the  note  was  authorized  by  the  arrangement  between  him  and 
the  firm  to  till  up  the  blanks  and  insert  the  date  and  the  amount  of  the  notes 
as  he  found  it  necessary  to  use  the  same  in  his  business,  and  that  defend- 
ant, as  one  of  the  partners,  had  knowledge  of  that  arrangement.  Suppose, 
however,  there  was  no  proof  of  such  knowledge  on  the  part  of  the  defend-  • 
ant,  still  it  is  well  settled  law  that  where  a  party  to  a  negotiable  bill  of  exchange 
or  promissory  note  containing  blanks  intrusts  it  to  the  custody  of  another, 
whether  the  blanks  are  in  the  date  or  the  amount  of  the  note,  and  whether  it 
be  for  the  purpose  of  accommodating  the  person  to  whom  it  was  intrusted,  or 
to  be  used  to  raise  money  for  his  own  benefit,  such  bill  or  note,  especially  if  it 
be  indorsed  in  blank,  or  is  made  payable  to  bearer,  carries  on  its  face  an  implied 
authority,  in  the  person  to  whom  it  is  so  intrusted,  to  fill  up  the  blanks  in  his 
discretion;  and,  as  between  such  party  to  the  bill  or  note  and  innocent  third 
parties  holding  the  bill  or  note  as  transferees  for  value,  in  the  usual  course  of 
business,  the  person  to  whom  it  is  so  intrusted  must  be  deemed  to  be  the  agent 
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of  the  party  who  committed  such  bill  or  note  to  his  custody;  and  the  legal  ooa- 
clusiou  is,  that  in  filling  up  the  blanks  he  acted  under  the  authority  of  that 
party,  and  with  his  approbation  and  consent.  Mitchell  v.  Culver,  7  Cow.,  336 : 
Goodman  v.  Simonds,  20  How.,  861 ;  Violett  v.  Patton,  5  Oranoh,  142  (§§  553- 
655,  i7ifra)\  Kussel  v.  Langstaflfe,  2  Doug.,  514.  So,  where  a  party  signs  his 
name  to  a  blank  paper,  as  a  means  of  accommodating  another  poVson,  he  thereby 
authorizes  that  person  to  whom  he  delivers  the  paper,  and  for  whose  accommo- 
dation he  signed  it,  to  fill  up  the  instrument;  and  the  conclusion  of  law  is,  that 
the  filling  up  the  instrument  under  those  circumstances,  inasmuch  as  it  is  done 
by  the  authority  of  the  party  who  signed  the  paper,  is  his  act,  and  that  as  be- 
tween him  and  innocent  holders  of  the  instrument  after  it  is  filled  up,  he  is 
bound  by  his  signature,  if  the  instrument  was  negotiated  for  value  before  it 
fell  due,  and  in  the  usual  course  of  business.  Bank  v»  Kimball,  10  Cush.,  373; 
CoUis  V.  Emett,  1  H.  Black,  313;  Montague  v.  Perkins,  22  Eng.  Law  &  Eq., 
516. 

§  2bH*  Presumption  as  to  time  of  indorsement. 

Testimony  was  introduced  by  the  plaintiffs  to  show  that  the  indorsement  of 
the  firm  name  on  the  back  of  the  note  was  made  before  the  same  was  negoti- 
ated to  them  as  security  for  the  discounts  to  the  maker,  but  the  introduction  of 
such  evidence  was  unnecessary,  as  the  presumption  of  law,  in  the  absence  of 
opposing  testimony,  is  that  such  an  indorsement,  if  without  date,  was  made  at 
the  time  the  bill  or  note  was  executed,  and  before  the  same  was  negotiated  to 
the  holder.  Eanger  v,  Cary,  1  Mete,  369;  Balch  v.  Onion,  4  Cush.,  559;  Eice 
V.  Isham,  1  Keyes,  44. 

§  254.  Instruction;  evidence  must  warrant. 

IL  Apart  from  that  ruling  of  the  court,  the.  plaintiffs  also  contend  that  the 
instruction  given  to  the  jury,  as  recited  in  the  bill  of  exceptions,  is  erroneous, 
and  that  the  judgment  should  be  reversed  on  that  account,  even  if  it  be 
held  that  the  ruling  of  the  court  in  admitting  in  evidence  the  third  article  of 
the  copartnership  agreement  is  correct.  Contradicted  as  the  first  assumption 
of  the  instruction  is  by  the  testimony  of  the  maker  of  the  note,  it  does  not 
seem  to  require  any  extended  argument  to  show  that  it  is  unfounded,  especially 
as  it  finds  no  support  in  any  fact  or  circumstance  introduced  in  evidence  by 
either  party.  Discounts  were  obtained  of  the  plaintiffs  by  the  maker  of  the 
note,  and  he  negotiated  the  note  in  controversy  to  the  plaintiffs  as  security  for 
such  loans,  transferring  the  note  to  them  at  the  time  the  loans  were  made. 
Parties  sometimes  obtain  discounts  on  such  paper  by  indorsing  their  own  name 
on  the  note,  but  it  is  a  regular  course  of  business  frequently  adopted  and  equally 
l^itimate  for  a  party  to  give  his  own  note  for  the  amount  of  the  loan,  and  to 
negotiate  a  note  like  the  one  in  question  to  the  lender  as  collateral  security ; 
and,  whether  the  business  is  transacted  in  the  one  way  or  the  other,  the  title  of 
the  lender  of  the  money  to  the  note  negotiated  as  security  for  the  loan  is 
equally  valid  to  the  amount  of  the  money  loaned.  Chicopee  Bank  v.  Chapin, 
8  Mete.,  40;  Stoddard  v.  Kimball,  6  Cush.,  469;  Blanchard  v.  Stevens,  3  id., 
162 ;  Atkinson  v.  Brooks,  26  Vt.,  569.  But  the  second  assumption  of  the  in- 
struction is  even  more  unjustifiable  than  the  first,  as  it  imputes  concerted  action, 
and  a  corrupt  agreement  between  the  maker  of  the  note  and  the  plaintiffs  to 
defraud  the  defendant,  when  in  point  of  fact  there  is  not  a  particle  of  evidence 
in  the  record  to  sustain  the  charge,  or  which  has  any  tendency  to  support  any 
such  theory.  When  a  prayer  for  instruction  is  presented  to  the  court,  and  there 
is  no  evidence  in  the  case  to  support  the  theory  of  fact  which  it  assumes,  the 
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prayer  for  instruction  should  be  denied,  and  if  given  by  the  court  it  is  error, 
as  the  tendency  of  such  an  instruction  is  to  mislead  the  jury  by  withdrawing 
their  attention  from  the  legitimate  points  of  Inquiry  involved  in  the  issue. 
Goodman  v.  Simonds,  20  How.,  359  (§§  420-425,  infra).  It  is  clearly  error  in 
a  court,  said  Chief  Justice  Taney,  in  United  States  v.  Breitling,  20  How.,  252, 
to  charge  the  jury  upon  a  supposed  or  conjectural  state  of  facts,  of  which  no 
evidence  has  been  offered.  Such  an  instruction  presupposes  that  there  is  some 
evidence  before  the  jury  which  they  may  think  sufficient  to  establish  the  facts 
hy pothetically  assumed  in  the  charge  of  the  court,  and  if  there  is  no  evidence 
which  they  have  a  right  to  consider,  then  the  charge  does  not  aid  them  in  com- 
ing to  a  correct  conclusion,  but  its  tendency  is  to  embarrass  and  mislead,  and 
may  induce  them  to  indulge  in  conjectures  instead  of  weighing  the  testimony. 

§  255.  Agent  may  change  date  of  note. 

Reference  is  made  to  the  fact  that  the  word  June  is  written  over  the  word 
August  in  the  date  of  the  note,  showing  that  the  date  originally  was  August 
instead  of  June,  as  it  now  is;  but  the  conclusive  answer  to  that  suggestion  is 
that  the  maker  of  the  note  testifies  that  he  wr^te  the  word  June  as  it  now  is 
in  the  date  of  the  note  before  he  negotiated  the  note  to  the  plaintiffs,  and  as 
he  was  the  agent  of  the  firm  in  filling  up  the  note,  the  defendant,  as  between 
him  and  the  plaintiffs,  has  no  cause  of  complaint. 

Judgment  reversed,  and  the  cause  remanded,  with  directions  to  issue  a  new 
venire. 

§  256.  Power;  seal.—  A  power  to  indorse  notes  need  not  be  under  seal.  Bank  of  Washing- 
ton V,  Pierson,  2  Cr.  C.  C,  685.     See  §  280. 

§  257.  Power;  continuance  of,  to  renewal  notes. — A  power  from  H.  to  sign  for  him  any 
note  for  the  renewal  of  notes  on  which  he  was  a  drawer  or  indorser,  held  a  continuing  power 
to  indorse  notes  subsequently  given,  to  renew  notes  indorsed  by  the  attorney  in  the  name  of 
the  principal  to  renew  notes  indorsed  by  the  principal  himself.     Ibid, 

%  258.  Special  indorsement  destroys  negotiability.— A  special  indorsement  for  the  use  of 
the  indorser  destroys  the  negotiability  of  a  bill  Brown  v.  Jackson,*  2  Wash.,  24;  S.  C,  1 
Wash.,  512.    See  §§  214,  215. 

§  259.  Restrictive  indorsement.—  If  a  bill  be  indorsed  by  a  restricted  indorsement  —  e.  g., 
to  the  indorsee  ordy,  or  for  the  use  of  the  indorser,—  but  be  in  fact  transfemd  in  payment  of 
a  pre-existing  debt  or  for  other  valuable  -consideration,  the  indorsee,  notwithstanding  such 
restricted  indorsement,  possesses  all  the  rights  of  a  general  indorsee  as  between  him  and  the 
indorser,  however  it  may  be  as  to  the  drawer  and  either  of  the  parties  to  the  biU;  add  the 
indorsee  will  not  release  the  indorser  by  looking  to  the  drawer  or  drawee  for  payment  Ibid. 
See  §§  214,  215. 

§  260.  An  indorsement,  "  Pay  A.,  or  order,  for  account  National  Bank  Georgetown,"  makes 
A.  the  agent  of  the  bank  to  coUect  the  money,  and  neither  parol  proof  of  agreement  nor  of 
custom  is  admissible  to  change  this  eflPect    White  v.  National  Bank,  12  Otto,  658. 

§261.  United  States  Bank  may  disconnt  paper.—  Hie  United  States  Bank  was  not  prohib* 
it^  from  discounting  promissory  notes,  nor  from  receiving  such  notes  for  debts  due  it ;  and 
on  discounting  commercial  paper  it  might  deduct  legal  interest  from  the  face  of  it,  by  way 
of  discount.    Ileckner  v.  United  States  Bauk,  8  Wheat.,  888.    See  Banks,  g§  20-27. 

§  262.  Transfer  generally.—  A  promissory  note,  not  payable  to  bearer,  does  not  pass  by 
mere  delivery.  It  must  be  indorsed.  Without  an  indorsement  the  holder  cannot,  either  by 
statute  or  common  law,  sue  upon  it  in  his  own  name.    Bradley  v.  Trammel,*  Hemp.,  164. 

§263.  Quartermaster's  vonchei*&— Quartermaster's  vouchers  are  transferable,  although 
not  negotiable  paper.  The  purchaser  takes  them  subject  to  aU  equities  which  exist  against 
the  party  to  whom  they  were  issued.    Lawrence  v.  United  States,*  8  Ct  CL,  1352. 

§264.  The  assignment  of  quartermaster's  vouchers  by  the  nominal  claimants  thereof  is 
not  rendered  void  by  the  act  of  congress  of  February  26,  1858  (10  Stat,  at  L.,  170).  That  act 
does  not  apply  to  claims  which  may  be  litigated  in  the  court  of  claims.    Ibid,  , 

%  265.  Deed  of  trust  incident  to  notes.—  A  deed  of  trust  is  incident  to  the  notes  which  it 
secures,  and  passes  with  a  transfer  of  them.  New  Orleans  Canal  &  Banking  Co.  t*.  Mont- 
gomery, 5  Otto,  16. 
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§  266.  What  negotiable  nnder  law  merchant.— T^e  words  "  promissory  notes  negotiable 
by  the  law  merchant "  in  the  act  of  congress  approved  March  18,  1875,  means  notes  which  in 
the  hands  of  honaflde  purchasers  for  value  before  maturity  are  subject  to  no  equities  in  favor 
of  the  maker.     Gregg  v.  Weston,  7  Biss.,  860. 

g  267.  The  words  *'  or  order,"  or  their  equivalents,  are  not  essential  to  the  negotiability  of 
a  note.     Bank  of  Sherman  v.  Apperson.  4  Fed.  R,  25  (§^  412-415). 

^  268.  Payment  of  a  bill  by  an  indorser  does  not  destroy  its  negotiability.  McCarty  v. 
Roots,*  21  How.,  432. 

§  269.  United  States  treasury  notes,  payable  at  a  definite  future  time  to  the  holder  or  bearer, 
are  negotiable  commercial  paper.  The  fact  that  the  holder  had  an  option  to  convert  them 
into  bonds  does  not  change  their  character,  although  if  this  option  were  exercisable  by  the 
United  States  it  would  have  this  effect.  If  they  were  optionally  payable  in  bonds,  or  other 
negotiable  paper,  they  would  not  be  promissory  notes.  Vermilye  v.  Adams  Ex.  Ck>.,  21  Wall., 
138. 

§  270.  Printed  notes,  signed  by  the  maker  above  the  printed  words  which  indicate  where 
they  are  payable,  with  coupons  attached,  are  negotiable.    TumbuU  v,  Thomas,  1  Hughes,  172. 

§  271.  Bonds,  with  interest  coupons  attached,  payable  to  bearer  and  secured  by  mortgage, 
are  negotiable.    In  re  Leland,  6  Ben.,  175. 

§  272.  Dne  bill  ussi^nable.^  A  due  bill  is  embraced  by  a  statute  relating  to  "  bonds,  bills 
and  promissory  notes, '*  and  is  assignable  even  by  an  agent.  Griffin  v.  Nokes,*  Hemp.,  72, 
See  §284. 

§  273.  As^ii^nment  after  death. —  Bills  held  by  the  drawee  for  the  purpose  of  raising  money 
for  the  drawer  may  be  assigned,  after  the  death  of  the  drawer,  to  one  who  advanced  money 
upon  them.    Perry  v,  Crammond,*  1  Wash.,  105. 

§274.  Certificate  of  d'^po^it  negotiable.— A  certificate  of  deposit  as  follows:  "No.  959. 
Mississippi  Union  Bank.  Jackson  (Miss.),  February  8,  1840.  I  hereby  certify  that  Hugh  Short 
has  deposited  in  this  bank,  payable  twelve  months  from  1st  May,  1839,  with  five  per  cent, 
interest  till  due,  $1,500,  for  the  use  of  Henry  Miller,  and  payable  only  to  his  order  upon  the 
return  of  this  certificate.  |1,500.  Wm.  B.  Grayson,  Cashier,"  is  negotiable  under  a  statute 
making  promissory  notes  negotiable,  and  an  indorsee  may  recover  upon  it  against  his  imme- 
diate indorser.    Miller  v.  Austen,*  18  How.,  218.    See  §§  87,  38. 

§  275.  **  Valne  received,"  not  essential. —  Words  **  value  received"  are  not  essential  to  a 
bUl  of  exchange  or  other  negotiable  instrument.     Benjamin  v.  Tillnmn,*  2  McL.,  213. 

§  276.  '*Ne  Tarietnr  "  does  not  afi^ect  negotiability. — The  facts  that  a  note  was  given  for 
the  purchase  of  real  property,  and  that  it  had  the  words  "  ne  varietur  "  written  across  it,  do 
not  render  it  non-negotiable.  Fleckner  v.  U.  S.  Bank,  8  Wheat.,  388  (Banks,  §§  20-27); 
Brabston  r.  Gibson,  9  How.  263  (g§  488-440). 

§  277.  Note  payable  to  maker.— A  note  payable  *'to  the  order  of  myself,"  and  indorsed 
by  the  maker,  is  negotiable  paper,  payable  to  bearer.  Any  holder  may  sue  upon  it  at  matu- 
rity. Fraud  must  be  shown  to  put  the  holder  on  proof  of  consideration.  Adams  v.  White,* 
2  Pittsb.  R,  21. 

§278.  Accommodation  bill. —  An  accommodation  bill,  taken  up  by  one  of  the  indorsers, 
may  be  assigned  by  him  as  collateral  security  for  a  pre-existing  debt,  and  the  assignee  may 
0ue  the  original  payee.    McCarty  v.  Roots,*  21  How.,  482«    See  §§  5,  7,  40. 

§  279.  Attorney  Vfee  clause.— A  stipulation  in  a  note  promising  to  pay  a  reasonable  attor- 
ney's fee  in  case  the  holder  is  put  to  the  expense  of  collecting  the  note  by  law  does  not  render 
the  note  non-negotiable.  Wilson  Sewing  M.  Co.  v.  Moreno,  6  Saw.,  85;  Bank  of  British  North 
America  v.  Ellis,  6  Saw.,  96  (g^  1439-48).    See  ^  218,  219. 

§  280.  Uncertainty;  payable  in  "office  notes."— An  instrument  payable  in  "office  notes" 
of  a  bank  is  not  a  promissory  note.  It  is  not  transferable  by  indorsement  Not  being  under 
seal  it  is  not  assignable  under  the  statute.  An  indorsee  of  it  cannot  sue  upon  it  in  his  own 
name.    Irvme  v.  Lowry,  14  Pet.,  293.    See  §  256. 

§  281.  Inclading  taxes. —  A  note  for  a  principal  sum,  with  interest  semi-annually,  together 
^with  an  attomey^s  commission  of  five  per  cent,  for  collecting,  in  case  suit  be  instituted,  and 
together  with  all  taxes  and  charges  in  the  nature  thereof  that  might  be  levied  upon  the  note 
or  upon  the  mortgage  accompanying  it,  held  to  possess  transferable  qualities,  but  not  to  be 
negotiable.    Farquhar  r.  Fidelity  I.  T.  &  S.  D.  Co.,*  18  Alb.  L.  J.,  830.    See  §§  218,  219,  279. 

§  282.  X  note  payable  in  New  York  fnnds,  or  their  equivalent,  is  indefinite,  and  is  not 
negotiable  under  the  statute  of  Anne  or  similar  statutes  in  force  in  this  country.  Hasbrook  v. 
Palmer,*  2  McL.,  10.    See  §  286. 

§  288.  The  recital  of  the  consideration  in  the  face  of  a  note  does  not  at  all  affect  its  nego- 
tiable character.  But  a  recital  that  the  note  was  subject  to  the  conditions  of  an  agreement 
relating  to  the  purchase  of  land  might  affect  its  negotiability.  Bank  of  Sherman  v,  Apper- 
Bon,  4  Fed.  R.,  25  (§:$  412-415). 
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S  2S4,  Dnc-bill. —  A  due-bill,  payable  to  plaintiff  himself,  and  not  to  his  order,  is  not  nego- 
tiable and  not  entitled  to  days  of  grace.     McLain  v.  Rutherford,*  Hemp.,  47.    Bee  §  272. 

§  285.  Including  exchange;  nncertainty.^  A  promissory  note,  made  at  Detroit  and  pay- 
able in  Detroit,  with  eight  per  cent,  interest  and  current  exchange  on  New  York,  is  not  a 
negotiable  instrument,  because  not  for  a  sum  certain.  Russell  v.  Russell,*  1  McArth«,  268. 
See  §  219. 

§286.  Garrent  bank  paper;  ancertainty. —  A  note  payable  in  current  bank  paper  is  not 
negotiable.    Fry  v.  Rousseau,*  8  McL.,  108 ;  Weed  v.  Snow,  8  McL.,  265.    See  §  282. 

§287.  Redacing  note  to  judgment. —  Negotiability  is  destroyed  by  reducing  a  note  to 
judgment.     Martin  v,  Kercheval,*  4  McL.,  117. 

§  288.  A  written  agreement  that  an  indorser  shall  not  be  held  liable  as  such  must  be 
construed  together  with  the  indorsement,  and  makes  the  latter  equivalent  to  an  indorsement 
without  recourse.     Davis  v.  Brown,  4  Otto,  423  (§§  1410-1415).    See  §  216. 

§  289.  Lex  loci. —  In  Indiana  the  indorsement  of  a  note  is  a  new  and  distinct  contract, 
governed  by  the  law  of  the  state  where  the  indorsement  is  made,  and  not  by  the  law  of  the 
state  where  the  note  is  executed.     Mott  v,  Wright,  1  Biss.,  58  (§§  582^84).     See  §  118. 

§  290.  A  guaranty  indorsed  on  a  negotiable  instrument,  not  limited  to  any  particular 
person  nor  restricted  in  its  terms,  is  negotiable  with  the  instrument  and  accompanies  it  in 
the  hands  of  every  holder.    Toppan  v.  Cleveland,  etc.,  R.  Ck).,  1  Flip.,  74.     See  §§  211,  212. 

§  291.  Filling  up  blanks  and  striking  out  indorsements. —  The  holder  may  fill  up  a  blank 
indorsement  to  himself.     Martin  v.  Kercheval,*  4  McL.,  117.    See  §  220. 

§  292.  The  holder  may  fill  up  the  indorsement  with  a  promise  to  pay  in  case  of  the  insolv- 
ency of  the  maker.     Offutt  v,  HaU,*  1  Cr.  C.  C,  504. 

g  293.  An  agent  for  collection  may  fill  a  blank  indorsement  to  himself  and  sue  in  his  own 
name.    Orr  v.  Lacey,*  4  McL.,  243. 

§  294.  An  indorsement  for  accommodation  may  be  filled  up  at  the  trial.  Bank  v.  Roberts,* 
2  Cr.  C.  C,  15;  Stettenius  v.  Myer,*  4  Cr.  C.  C,  849. 

§  295.  A  blank  indorsement  may  be  filled  up  at  the  bar  after  the  jury  are  sworn,  and  when 
so  filled  up  will  be  prima  facie  evidence  of  a  good  consideration.  Vowell  v.  Lyles,*  1  Cr.  C. 
C,  428. 

§  296.  A  note  payable  to  A.,  or  order,  was  indorsed  by  A.  and  B.,  the  name  of  B.  being  writ- 
ten above  A.'s.  Heldj  that  the  indorsements  could  not  be  filled  up  at  the  trial  so  as  to  make  an 
assignment  from  A.  to  R,  and  from  B.  to  the  plaintiff,  so  as  to  authorize  a  recovery  against  B. 
Cooke  V.  Weightman,*  1  Cr.  C.  C,  439. 

§  297.  Tlie  holder  of  a  note,  being  the  payee  therein,  may  strike  out  subsequent  indorse- 
ments and  sue  upon  it  in  his  own  name.  Conant  v.  Wills,*  1  McL.,  427;  Leavitt  v.  Cowles,  2 
McL.,  491. 

§  298.  In  a  suit  by  payee  against  maker,  plaintiff  may  strike  out  the  indorsements  after 
the  jury  are  sworn.     Oneale  v.  Beall,*  2  Cr.  C.  C,  569;  Stettenius  v.  Myer,*  4  Cr.  C.  C,  849. 

§  299.  Where  a  promissory  note  was  indorsed  in  blank  by  the  plaintiff  (who  was  the  payee) 
and  another  person,  the  plaintiff  was  permitted  to  strike  out  his  own  indorsement  after  the 
note  had  been  offered  in  evidence  and  objected  to  on  account  of  such  indorsement.  Blue  r. 
Russell,  8  Cr.  C.  C,  102. 

§  300.  An  indorsement  in  full  cannot  be  stricken  out  at  the  trial.  Craig  v.  Brown,*  Pet. 
C.  C,  171. 

§301.  An  indorsee  may  fill  up  prior  blank  indorsements.  United  States  v.  Barker,  2  Paine, 
840  (§  1011). 

§  302.  Delivery  of  a  bill  of  exchange  signed  and  indorsed  in  blank  only  authorizes  the  re- 
ceiver, as  between  himself  and  the  drawer  and  indorsee,  to  fill  up  the  bill  or  indorsement 
according  to  the  authority  given  him.     Davidson  v,  Lanier,  4  Wall.,  447  (§§  1319-24). 

§  803.  The  holder  of  a  negotiable  instrument  who  makes  an  early  blank  indorsement  pay- 
able to  himself  does  not  thereby  discharge  all  subsequent  indorsers  from  liability  as  such,  the 
same  as  if  he  had  stricken  their  names  from  the  note.  Bank  of  British  North  America  v. 
Ellis,  6  Saw.,  96  (§§  1489-43). 

§  304.  Unfilled  blanks;  no  indorsement.— United  States  treasury  notes  of  March  8,  1865, 

read  upon  their  face:    "  The  United  States  promise  to  pay  to  the  order  of one  thousand 

dollars."  On  the  back  was  written,  "Pay  secretary  of  the  treasury,  for  redemption.  W, 
Co."  Held,  the  blank  on  the  face  not  being  filled  up,  the  writing  on  the  back  was  not  such 
an  indorsement  as  rendered  them  negotiable  by  delivery  merely.  United  States  t\  Vermilye, 
10  Blatch.,  280.    See  §  91  et  seq. 
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2.  Parties. 

SuHKART  —  Cashier  may  indorse^  %  305.—  President  of  railroad,  %  806.—  Beal  parties  to  a  note 

may  transfer  it,  §  807. 

§  305.  The  cashier  of  a  bank  possesses,  prima  facie,  authority  to  transfer  and  indorse  ne- 
gotiable securities  held  by  the  bank  for  its  use  and  in  its  behalf.  No  special  authority  for  this 
purpose  need  be  proved,  and,  if  any  restriction  of  the  cashier's  authority  is  relied  upon  by  the 
bank,  it  must  be  shown,  together  with  notice  thereof,  to  those  doing  business  with  the  bank. 
Wild  V.  Bank  of  Passamaquoddy,  S§  308,  309.    See  §  332. 

§  306.  A  railway  president  may  indorse  and  assign  the  notes  and  mortgages  of  the  com- 
pany given  to  aid  in  its  construction.  His  indorsee  before  maturity  will  take  the  paper  free 
of  equities  between  the  maker  and  the  company.    Irwin  u.  Bailey,  §§  810-313.     See  §  318. 

§  HO  7.  A  promissory  note  payable  to  the  order  of  several  persons,  one  of  whom  inceptively 
refused  to  be  a  payee  of  it,  and  who  was  treated  by  the  drawer  and  other  paj^ees,  both  in  the 
delivery  of  the  note  and  in  its  negotiation,  as  no  party  and  having  no  interest  in  it,  can  be 
transferred  by  the  indorsement  of  the  real  payees  so  as  to  give  the  ownership  of  it  to  the  in- 
dorsee, and  a  right  of  action  upon  it  by  him  against  the  maker,  without  any  indorsement  by 
the  nominal  payee.    Pease  v,  Dwight,  g§  813,  314. 

[Notes.— See  §g  81&-330.  J 

WILD  V.  BANK  OF  PASSAMAQUODDY. 
(Circuit  Court  for  Maine:  8  Mason,  505-507.    1825.) 

Statement  of  Facts. — This  was  an  action  on  a  bill  of  exchange  by  an 
indorsee  against  the  bank  as  indopser.  The  bill  became  the  property  of  the 
bank  by  successive  indorsements,  and  was  indorsed  by  the  cashier  of  the  bank, 
and  came  to  plaintiff's  hands  by  a  subsequent  indorsement.  The  bill  was  pro- 
tested and  notice  given  to  the  b^^nk.  It  was  urged  in  defense,  (1)  that  the 
cashier  had  no  authority  to  indorse  the  bill;  and  (2)  that  plaintiff  delayed  more 
than  a  year  after  protect  and  notice  in  returning  the  bill  to  defendant  and 
demanding  payment,  and  that  the  drawers  had  failed  in  the  meantime. 

§  308.  Aut/torUy  of  bank  cashier  to  indorse  and  tranter  negotiable  paper. 

Opin.on  by  Story,  J. 

My  opinion  is,  that  neither  of  the  objections  is  well  founded  in  law.  The 
cashier  of  a  bank  is,  virtute  officii^  generally  irftrusted  with  the  notes,  securities 
and  other  funds  of  the  bank,  and  is  held  out  to  the  world  by  the  bank  as  its 
general  agent  in  the  negotiation,  management  and  disposal  of  them.  Prima 
facie^  therefore,  he  must  be  deemed  to  have  authority  to  transfer  and  indorse 
negotiable  securities,  held  by  the  bank,  for  its  use-and  in  its  behalf.  No  special 
authority  for  this  purpose  is  necessary  to  be  proved.  If  any  bank  chooses  to 
depart  from  this  general  course  of  business,  it  is  certainly  at  liberty  so  to  do; 
but  in  such  case  it  is  incumbent  on  the  bank  to  show  that  it  has  interposed  a 
restriction,  and  that  such  restriction  is  known  to  those  with  whom  it  is  in  the 
habit  of  doing  business.  In  the  present  case,  the  cashier  has,  as  cashier, 
indorsed  the  bill  in  behalf  of  the  bank,  and  this  is  j^W/^ia  yac?*<3  evidence  of 
authority,  it  being  within  the  ordinary  duties  performed  by  such  an  officer.  If 
he  was  restricted  in  his  authority,  it  is  for  the  defendants  to  show  it.  The 
proof  is  in  their  possession,  and  the  plaintiff,  who  is  a  stranger  to  their  regula- 
trions,  cannot  be  presumed  to  be  conversant  of  it. 

§  309.  Delay  to  return  bill  to  indorser. 

As  to  the  other  point,  the  defendants  were,  in  point  of  law,  fixed  by  due 
notice  of  the  non-acceptance  of  the  bill.  The  rights  of  the  plaintiff  were  then 
complete.  He  was  not  bound  to  present  the  bill  to  them  for  payment  within 
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any  particular  time,  nor  is  he  bound  to  prove  how,  or  when,  and  by  what  cir* 
cuitous  routes,  the  bill  was  in  fact  returned  to  him.  If  the  defendants  had  any 
interest  in  a  speedy  return,  it  was  their  duty  to  make  inquiries  and  take  up  th^ 
bill  as  soon  as  possible.  But  as  to  the  plaintiff,  I  do  not  know  that  an  omission 
to  demand  payment  and  produce  the  bill  for  any  period  short  of  that  of  the 
statute  of  limitations  would  operate  as  a  bar  to  a  recovery.  If  the  bill  were 
suppressed  from  fraud  (of  which  there  is  no  pretense  in  this  case),  it  might  give 
rise  to  another  sort  of  inquiry,  the  effect  of  which  it  is  unnecessary  to  consider. 
There  is  no  principle  within  my  knowledge  that  requires  the  holder  of  a  bill  to 
demand  payment  of  a  prior  indorser  within  any  particular  period,  after  the^ 
latter  has  been  once  fixed  by  due  notice  of  the  non-acceptance. 

Verdict  for  jplaintiff^ 
IRWIN  r.  BAILEY. 

(Circuit  Court  for  Illinois:  8  BisseU,  52^-537.     1879.) 

Opinion  by  Drummond,  J. 

Statement  of  Facts. —  The  defendant  executed  a  promissory  note  on  theTtb 
of  March,  1856,  payable  to  the  Racine  &  Mississippi  Railroad,  or  order,  for 
$4,000,  in  five  years  from  May  10,  1856,  with  ten  per  cent,  interest,  paj'able  an- 
nually. This  note  was  secured  by  a  mortgage,  and  was  given  to  the  railroad 
company  to  enable  it  to  raise  money  for  the  construction  of  the  road.  It  was 
agreed  on  the  part  of  those  who  represented  the  railroad  company,  that  a  cer- 
tain indemnity  should  be  given  to  the  defendant  by  which  he  should  be  relieved 
from  apparent  liability  existing  upon  the  note  and  mortgage;  and  certain  rep- 
resentations were  made  by  them  at  the  time,  or  before,  the  note  was  executed^ 
which  constituted  the  inducement  for  the  plaintiff  to  execute  the  note  and 
mortgage;  and  it  may  be  assumed  that  upon  the  faith  of  these  representations 
the  papers  were  executed  and  delivered  to  the  railroad  company.  The  railroad 
company  took  the  note  and  mortgage  and  attached  them  together,  with  a  bond 
on  its  own  part,  and  an  assignment,  as  it  was  claimed,  of  the  note  and  mort- 
gage contained  in  the  bond,  being  in  a  form,  as  it  was  supposed,  to  enable  the 
company  to  raise  money  upon  it;  and  accordingly,  as  the  evidence  shows,  in 
1857  money  was  obtained.  The  weight  of  the  evidence,  I  think,  is,  that  the  money 
was  raised  upon  the  note  and  mortgjige  and  the  bond,  and  that  they  were  trans- 
ferred to  the  City  of  Glasgow  Bank  for  value  received.  The  bank  thus  be- 
came the  holder  of  the  note  and  mortgage.  This  was  before  the  note  became 
due,  and  of  course,  unless  it  had  notice  of  any  equities  which  might  exist  be- 
tween the  maker  of  the  note  and  the  railroad  company,  it  would  not  be  bound 
by  them.  There  is  no  evidence  whatever  that  the  City  of  Glasgow  Bank  had 
such  notice,  and  consequently  it  cannot  be  bound  or  affected  in  any  way  by 
those  representations.  Then,  after  the  bank  became  the  equitable  owner  of  this 
note,  mortgage  and  bond  of  the  railroad  company,  it  was  transmitted  to  the- 
plaintiff,  and  he  was  instructed  to  represent  the  bank.  At  this  time  the  note 
was  not  indorsed;  that  is  to  say,  it  had  no  memorandum  written  upon  it,  which^ 
so  far  as  the  indorsement  of  the  railroad  company  was  concerned,  would  con- 
stitute a  legal  transfer  of  the  property,  unless  that  transfer  was  made  by  virtue 
of  the  assignment  of  the  railroad  company,  attached  with  the  note  to  the 
mortgage. 

§  310.  Power  of  president  of  railroad  company  to  indorse  a  note. 

It  is  not  necessary  to  decide  what  was  the  effect  of  the  assignment  contained 
in  the  bond,  because  when  the  plaintiff  received  the  note  it  was  transmitted. 
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with  the  bond  and  mortgage  to  Messrs.  Strong  &  Fuller,  of  Eacine,  in  1858  or 
1859,  before  the  note  was  due.  The  note  not  containing  the  formal  indorsement 
of  the  railroad  company,  Mr.  Fuller  took  it  to  the  president,  and  he  indorsed 
the  note  in  blank,  as  president  of  the  railroad  comp:iny.  Now,  the  question  is, 
whether  he  had  the  right  to  make  this  indorsement  transferring  the  legal 
ownership  of  the  property  to  any  third  person,  or  to  make  the  note  transferable 
by  delivery.  It  seems  to  me,  under  the  evidence,  that  he  had  that  right.  He 
was  the  financial  agent,  or  one  of  them,  of  the  company,  to  make  negotiations 
of  the  assets  of  the  company,  to  raise  money  upon  them,  and  accordingly, 
under  this  authority,  this  particular  note,  bond  and  mortgage  were  transferred 
to  the  City  of  Glasgow  Bank,  and  full  consideration  received.  There  is  no 
evidence  indicating  that  the  power  which  was  thus  given  to  Durand,  as  presi- 
dent of  the  company,  was  revoked,  and  in  view  of  the  fact  that  the  bank  had 
become  the  equitable  owner  of  the  note,  bond  and  mortgage,  whatever  view 
we  may  take  of  the  eflFect  of  the  assignment  of  the  bond,  undoubtedly  Mr. 
Durand  had  the  right  to  carry  out,  in  good  faith,  the  contract  that  had  been 
made  with  the  bank,  and  to  indorse  the  note.  This  conferred  'upon  the  bank 
the  ownership  of  the  note,  making  it  thus  the  legal  indorsee  of  the  note,  as  it 
previously  had  been  the  equitable  owner. 

§  3 IL  Rujht  of  indorsee  to  sue  in  his  own  name  though  he  may  have  no  actual 
personal  interest  in  tlie  note. 

It  is  to  be  observed  that  at  this  time  the  plaintiff  was  the  agent  of  the  bank. 
The  legal  effect  of  the  indorsement  was,  that  it  transferred  the  note  to  the 
bank,  and  thus,  if  the  plaintiff  had  any  interest  in  it,  he  was  simply  the  in- 
dorsee, holder,  or  bearer,  as  the  agent  of  the  bank.  This  was  before  the  note 
had  matured,  and  I  can  have  no  doubt,  under  the  evidence  in  this  case,  that  the 
plaintiff  was  clothed  with  all  the  equities  of  the  City  of  Glasgow  Bank,  and 
that  he  can  sustain  his  right  to  sue  and  to  recover  upon  the  equities  and  legal 
rights  of  the  bank.  The  plaintiff,  under* what  I  consider  the  well-settled 
principles  of  law,  had  the  right  as  the  agent  of  the  bank,  after  the  maturity  of 
the  note,  to  bring  a  suit  upon  it,  and  the  fact  that  he  has  no  interest  whatever 
in  the  note,  and  paid  nothing  for  it,  cannot  deprive  him  of  the  right,  provided 
it  was  transmitted  to  him  for  that  purpose,  and  the  suit  was  brought  as  the 
agent  and  by  the  consent  of  the  bank.  These  being  the  principles  of  law,  it  is 
immaterial  what  statements  may  have  been  made  by  the  agents  of  the  railroad 
company  at  the  time  this  note  was  executed.  It  was  a  negotiable  note,  trans- 
ferred to  the  railroad  company,  and  payable  to  its  order.  The  defendant 
trusted  to  the  representations  of  the  railroad  company.  If  they  were  untrue, 
or  a  fraud  was  practiced  upon  him,  it  was  he  who  trusted  the  company.  He 
transferred  the  note  and  mortgage,  and  the  rule  is  well  settled,  that,  when  one 
of  two  innocent  persons  must  suffer,  he  must  suffer  who  has  enabled  a  third 
person  to  negotiate  a  security  and  to  obtain  money  upon  it.  So  as  between  the 
bank  and  the  defendant,  the  latter  must  suffer,  and  not  the  bank  which  has  paid 
Talue  for  this  note,  and  without  any  knowledge  of  any  circumstances  calculated 
to  throw  doubt  upon  it. 

§  312.  An  indorsee  for  value  witlwut  notice  is  not  affected  hy  fraud  between 
the  original  parties. 

The  evidence  has  been  allowed  to  go  in  with  very  great  latitude;  scarcely 
any  restriction  has  been  placed  upon  it  by  the  court,  the  case  having  been  tried 
without  the  intervention  of  a  jury.  Counsel  were  informed  that  whatever  evi- 
dence there  was  that  might  have  any  bearing  on  the  issue  would  be  admitted, 
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subject  to  the  legal  rights  of  the  parties.  Consequently  all  the  evidence  re- 
lating to  what  is  alleged  to  have  been  a  fraud  practiced  by  the  agents  of  the 
railroad  company  upon  the  defendant  has  been  admitted,  subject,  of  course,  to 
be  controlled  and  limited  by  the  legal  discretion  of  the  court  when  the  testi- 
mony was  all  before  it.  And  the  testimony  being  thus  before  the  court,  and 
as  the  facts  in  relation  to  the  execution,  transfer  and  delivery  of  the  note  to 
the  City  of  Glasgow  Bank  prove  that  value  was  paid  for  it,  and  that  the  bank 
had  no  knowledge  whatever  of  any  of  the  alleged  frauds  or  misrepresentations, 
I  think  all  of  the  evidence  relating  thereto  is  immaterial,  and  really  inadmis- 
sible as  against  the  bank,  or  as  against  the  plaintiff  as  its  agent.  The  release 
referred  to  in  the  pleadings  was  given  long  after  this  suit  was  instituted,  and 
can  have  no  legal  effect  as  against  the  plaintiff.  The  plaintiff  is  therefore  en- 
titled to  recover  in  this  case,  and  the  issue  and  judgment  of  the  court  will  be 
accordingly. 

PEASE  V.  DWIGHT. 
(6  Howard.  190-200.     1847.) 

Eeror  to  U.  S.  Circuit  Court,  District  of  Michigan. 

Statement  of  Facts. —  This  was  a  suit  on  a  note  made  payable  originally  to 
"Walter  Chester,  and  Pease,  Chester  &  Co.  It  was  averred  in  the  declaration 
that  Walter  Chester  was  made  a  payee  solely  for  the  purpose  of  procuring  his 
indorsement,  and  that  he  had  no  interest  in  the  matter;  that  the  note  was  de- 
livered to  Pease,  Chester  &  Co.,  and  indorsed  by  them  alone.  There  was  a 
demurrer  because  it  was  not  averred  that  the  note  was  indorsed  and  delivered 
by  Walter  Chester.     Judgment  for  plaintiff. 

Opinion  by  Mb.  Justice  Wayne. 

We  think  that  the  only  point  presented  by  the  record  in  this  case  for  the 
decision  of  the  court  was  rightly  ruled  by  the  circuit  court. 

§  313.  Nominal  payee  need  not  indorse  a  note  to  transfer  tide  to  it^  and  in- 
doraee  of  real  payee  may  sue  upon  it. 

That  point  is,  whether  a  promissory  note,  payable  to  the  order  of  several 
persons,  one  of  whom  inceptively  refused  to  be  a  payee  of  it,  and  who  was 
treated  by  the  drawer  and  other  payees,  both  in  the  delivery  of  the  note  and  in 
its  negotiation,  as  no  party  and  having  no  interest  in  it,  can  be  transferred  by 
the  indorsement  of  the  real  payees,  so  as  to  give  the  ownership  of  it  to  the  in- 
dorsee, and  a  right  of  action  upon  it  ex  directo^  under  the  statute  of  3  and  4 
Anne,  c.  9.  The  statute  is  that  "any  person,  to  whom  a  promissory  note  that 
is  payable  to  any  person  or  his  order  is  indorsed  or  assigned,  or  the  money 
therein  mentioned  ordered  to  be  paid  by  indorsement  thereon,  shall  and  may 
maintain  an  action  for  such  sum  of  money,  either  against  the  person  signing 
such  note,  or  against  any  of  the  persons  who  indorsed  the  same,  in  like  manner 
as  in  cases  of  inland  bills  of  exchange."  The  statute  requires  a  transfer  to  be 
made  by  the  indorsement  of  the  person  to  whom  the  note  is  payable,  and  the 
interpretation  of  it  is  that,  where  a  note  is  payable  to  the  order  of  several  per- 
sons not  in  partnership,  all  must  separately  sign  their  names  as  indorsers;  the 
object  being  that,  before  an  indorsee  shall  recover  the  contents  of  the  note  in 
his  own  name,  he  shall  show  he  lias  acquired  a  property  in  it  by  a  transfer 
from  those  who  were  the  original  payees,  or  from  others  who  were  their  in- 
dorsers. The  statute  is  not  merely  a  form,  requiring  all  the  payees  to  indorse, 
but  a  substantial  requisition,  upon  the  presumption  that  all  the  payees  upon  the 
face  of  the  paper  have  an  interest  in  it,  and  that  they  have  indorsed  it.    We 
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have,  then,  the  rule,  and  the  reason  of  the  rule.  And  it  seems  to  us  that  to 
permit  it  to  comprehend  a  case  of  an  undertaking  between  the  real  parties,  be- 
cause a  name  had  been  mistakenly  inserted,  or  had  been  inadvertently  left 
upon  the  face  of  the  paper,  when  the  note  was  delivered  to  the  real  payees  by 
the  drawee,  would  be  to  wrest  the  statute  out  of  its  meaning,  and  to  sacrifice 
the  substantial  intention  of  it  merely  to  form.  The  statute  meant  to  deal  with 
real  parties.  The  omission  to  erase  the  name  in  such  a  case  does  not  lessen 
the  drawer's  obligation  to  pay  his  note  to  the  real  payees,  or  their  right  of 
action  upon  it  against  the  drawer  as  a  note  of  hand.  If,  then,  the  real  payees 
shall  indorse  the  note  to  a  third  person,  they  are  within  the  words  of  the  stat- 
ute as  indorsers;  and  the  indorsee,  in  an  action  against  them  or  the  drawer, 
may  be  permitted  to  prove  the  real  character  of  the  undertaking,  by  showing 
that  the  name  of  a  person  had  been  inadvertently  left  upon  the  paper  as  a 
payee,  who  had  refused  to  be  such,  and  who  had  been  waived  as  a  party  to 
the  note,  both  by  the  drawer  and  the  real  payees,  when  the  contract  had  been 
completed  between  them  by  the  delivery  of  the  note.  In  the  case  before  us, 
the  declaration  recites  the  particular  circumstances  under  which  the  note  was 
made  and  indorsed.  The  demurrer  admits  them.  That  is,  that  the  paper  had 
been  indorsed  by  the  real  payees  of  it,  but  not  by  the  nominal  payee,  who  never 
"was  an  actual  payee  nor  ever  had  any  interest  in  the  note  by  being  in  any  way 
a  party  to  it.  It  would  really  be  going  very  far  to  say  that  the  statute  giving 
the  indorsee  a  right  of  action  for  such  sum  of  money,  either  against  the  person 
signing  such  note,  or  against  any  of  the  persons  who  indorsed  the  same,  did 
not  mean  it  to  be  exercised  because  a  person's  name  was  upon  the  face  of  the 
paper  who  never  had  been  a  party  to  it.  No  such  decision  has  been  made.  It 
may  be  because  no  case  of  this  kind  has  ever  occurred  before.  We  can  find 
none  like  it.  In  the  absence  of  all  authority  against  our  conclusion,  we  must 
take  upon  ourselves  the  responsibility  of  announcing  it  as  an  original  applica- 
tion of  the  statute  to  this  case,  and  for  any  case  of  a  like  kind  which  may 
occur,  without  intending  it  to  go  further. 

§  3 14.  Who  may  transfer  a  note  by  indorsement. 

We  think,  however,  that  the  interpretation  is  sustained  by  what  has  beeu 
the  practice  under  the  statute  in  some  other  particulars, —  that  it  is  within  the 
spirit  of  the  principle  upon  which  the  statute  has  been  administered.  For  in- 
stance, the  statute  requires  the  indorsement  of  a  note  to  be  made  by  the  per- 
son to  whom  it  is  payable,  and  one  of  several  partners  may  indorse  in  the 
partnership  name;  but  though  a  note  be  made  payable  to  a  partnership  a 
transfer  in  the  name  of  one  partner  alone  will  pass  the  partnership  interest,  if 
it  be  proved  that  it  has  been  the  practice  of  the  firm  to  indorse  for  them  in 
the  name  of  one  only.  South  Carolina  Bank  v.  Case,  8  Barn.  &  Cress.,  436. 
So  if  one  partner  transfer  in  the  name  formerly  used  by  the  partnership. 
Williamson  v.  Johnson,  1  Barn.  &  Cress.,  146;  2  D.  &  R.  281.  Also,  where,  a 
bill  is  drawn  upon  a  firm,  and  one  partner  writes  "Accepted,"  adding  only  his 
own  name,  it  will  bind  the  firm,  if  they  were  in  partnership  at  the  time  of  the 
acceptance.  An  indorsement  by  the  cashier  of  a  bank  of  a  note  payable  di- 
rectly to  the  bank  is  good,  upon  the  ground  that  he  represents  the  interest  of 
the  bank  in  it,  though  he  is  not  officially  or  otherwise  a  payee  upon  the  face 
of  the  note.  In  Goddard  v.  Lyman,  14  Pick.,  268,  it  is  said  a  negotiable  note 
payable  to  three  persons  may  be  legally  transferred  by  indorsement  by  two  of 
them  to  the  third  payee  and  a  stranger;  and,  if  this  were  doubtful,  the  in- 
dorsement of  the  third  payee  to  the  stranger  will  clearly  pass  the  property  to 
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hira.  In  Snelling  v.  Boyd,  5  Monroe,  173,  it  is  said  one  of  several  joint  hold- 
ers of  a  bill  of  exchange  may  transfer  the  whole  interest  in  it  by  indorsement. 
Where  the  maker  of  a  promissory  note  indorsed  the  same,  for  his  own  benefit, 
in  the  payee's  name,  by  virtue  of  a  parol  authority  for  that  purpose,  communi- 
cated to  him  by  the  payee,  it  was  held  to  be  well  indorsed,  and  that  the  payee 
was  liable  upon  such  indorsement  in  the  same  manner  as  if  it  had  been  made 
by  himself  in  his  own  hand.  Turnbull  v.  Trout,  1  Hall,  336.  The  foregoing, 
it  will  be  perceived,  are  all  of  them  cases  in  which  parol  proof  has  been  ad- 
mitted to  show  the  character  of  the  agencies  by  which  notes  or  bills  have  been 
transferred  or  accepted,  without  any  one  of  the  notes  having  been  indorsed 
•within  the  exact  letter  of  the  statute,  though  all  of  them  are  within  its  spirit. 

But  we  rely  altogether,  in  this  case,  upon  the  fact  that  the  note  was  trans- 
ferred by  the  indorsement  of  those  who  were  its  real  payees,  by  those  who  had 
the  absolute  property  in  it.  We  think  the  true  meaning  of  the  statute  is,  that 
such  as  have  the  property. in  the  note  have  the  right  to  indorse,  though  there 
shall  be  a  name  upon  the  paper  of  another  person,  which  was  inserted  by  mis- 
take as  a  payee,  or  inadvertently  left  in  when  the  note  was  delivered;  and 
that  in  an  action  by  the  indorses,  he  should  be  permitted  to  prove  such  a  fact. 
Upon  this  point  of  the  right  of  those  to  indorse  who  have  the  absolute  prop- 
erty in  a  bill  or  note,  we  will  cite  what  was  said  by  the  learned  Chief  Justice 
Willes,  in  the  conclusion  of  his  opinion  in  the  case  of  Stone  v.  Kawlinson^ 
Willes,  559:  "On  the  strength  of  this  case,  I  think  I  may  make  a  syllogism, 
which  will  be  conclusive  in  the  present  case.  Whoever  has  the  absolute  prop- 
erty in  a  bill,  made  payable  to  one  or  his  order,  may  assign  it  as  he  pleases, 
within  the  provision  of  the  statute,  and  such  assignee  may  maintain  an  action 
in  his  own  name;  the  executor  or  administrator  of  a  person  to  whom  such  bill 
is  made  payable  has  the  absolute  property  in  it,  and  therefore  he  may  assign 
it  to  whomsoever  he  pleases,  and  such  assignee  may  maintain  an  action  in  his 
own  name."  This  was  said  in  answer  to  an  objection  that  an  executor  or  ad- 
ministrator cannot  assign  a  promissory  note  made  payable  to  a  person  or  order, 
so  as  to  enable  the  indorsee  to  bring  an  action  in  his  own  name.  So,  a  bill  or 
note  made  payable  or  indorsed  to  2i  feine  aole^  who  afterwards  marries,  or 
where  it  is  made  during  the  coverture,  the  right  of  transfer  vests  in  the  hus- 
l^and,  po  as  to  give  his  indorsee  a  right  of  action  upon  it  in  his  own  name,  and 
the  husband  may  be  gued  as  an  indorser.  Neither  the  case  of  the  executor  nor 
that  of  the  husband  is  within  the  letter  of  the  statute,  but  both  are  according 
to  the  spirit  and  intention  of  it,  to  permit  indoi'sements  to  be  made  by  those 
who  have  a  property  in  promissory  notes,  so  as  to  enable  their  indorsee  to 
maintain  an  action  in  his  own  name. 

The  judgment  of  the  circuit  court  is  affirmed. 

§  315.  Hnsband'H  indorsoment  enough. —  A  promissory  note,  payable  to  the  order  of  the 
wife,  and  secured  by  mortgage  to  her  and  her  heirs  and  assigns,  was,  together  with  the  mort- 
gage, transferred  by  the  husband  and  wife,  through  their  attorney,  ife^d,  that  until  fore- 
closed, the  mortgage  as  weU  as  the  note  was  a  mere  chose  in  action ;  and  the  indorsement  of 
the  note  and  assignment  of  the  mortgage  by  the  husband  alone  would  have  been  sufficient  to 
transfer  interest  therein.     Bayerque  v.  Haley,  McAl.,  97. 

§  3  Ifi.  Title;  holder  may  deflare  nature  of  his  title. —  Where  a  negotiable  note  by  partners 
was  indorsed  in  blank,  and,  together  with  a  due-bill  by  the  same  makers,  was  delivered  to  A., 
who  afterwards  became  the  administrator  of  the  makers,  /i^/d,  that  A.  had  the  sole  right  to 
say  whether  he  held  as  owner  or  as  administrator.     Matheson  v.  Grant,  3  How.,  263. 

§  3 1 7.  Joint  payees*  mnat  all  indorse.— A  note  payable  to  the -order  of  C,  and  P.  C.  &  CJo., 
was  indorsed  in  blank  by  P.  C.  &  CJo.  and  by  J.  Hdd^  that  the  interest  of  the  promisees  in 
the  note  was  joint ;  that,  not  being  a  partnership,  they  must  each  transfer  the  note ;  and  that 
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CJ.  having  failed  to  indorse  it,  the  holder  could  not  recover  upon  it.  *'Only  one-half  of  the 
note  was  transferred  by  the  indorsement  of  P.  C.  &  Co.,  and  this  does  not  give  a  right  to 
them,  or  to  any  subsequent  assignee,  to  sue  on  the  note.  Recourse  against  the  maker  cannot 
thus  be  divided  and  suits  multiplied.  The  plaintiff  seeks  by  this  action  to  recover  the  full 
amount  of  the  note  against  the  defendants,  as  indorsers.  But  as  he  holds  but  one-half  of  the 
note  under  the  assignment,  the  indorsement  at  most  can  only  be  evidence  of  that  fimount." 
Per  curiam:    Dwight  v.  Pease,*  3  McU.  94.     See  §  313. 

§  318.  By  president. —  An  indorsement  by  the  president  of  an  insurance  company  as  **  A., 
president,"  held  suflScient  to  bind  the  company.  State  Bank  of  Ohio  v.  Fox,  3  Blatch.,  481. 
See  §  308. 

§  31 9.  Executrix. — An  executrixes  authority  to  indorse  notes  owned  by  her  testator  can  be 
proved  only  by  the  will  or  an  authenticated  copy  thereof.  Russell  v.  Russell,*  1  MacArth., 
263.  An  administrator  may  negotiate  a  note  that  is  payable  to  him.  Bank  v.  Apperson,  4 
Fed.  R.,  25(§S4ia-4l5). 

§  320.  Cashier  —  Innres  to  bank. —  An  indorsement  to  the  cashier  of  a  bank  is  an  indorse- 
ment to  Uie  bank.    Bank  of  United  States  v.  Davis,*  4  Cr.  C.  C,  533. 

§  321.  Taking  note — United  States  treasurer  —  Authority: — The  treasurer  of  the  Unitod 
-IStates,  in  receiving  a  note  or  bill  on  behalf  of  his  government  and  indorsed  to  him  as  treasurer, 
is  presumed  to  act  within  the  scope  of  his  employment.  Dugan  v.  United  States,*  3  Wheat. , 
173. 

§  322.  If  a  bank  cashier  indorse  a  note  payable  to  himself  as  cashier  and  send  it  to  another 
bank  in  an  official  letter  for  discount,  it  amounts  to  a  request  to  such  other  bank  to  discount  it 
-on  behalf  of  the  first  bank,  which  is  presumed  to  be  the  owner  of  the  note.  Blair  v.  First 
National  Bank,  a  Flip.,  Ill  (§§  617-619).     See  §  805. 

§  323.  A  bank  cashier  may  indorse  notes  belonging  to  the  bank.  Lanning  v.  Lockett,  10 
Fed.  R.,  453;  Blair  v.  First  National  Bank,  2  Flip.,  HI.  But  has  no  ixjwer  to  indorse  accom- 
modation paper.     Ibid. 

%  3:^4.  Secretary  or  preiddent. — If  the  by-laws  of  a  company  provide  that  its  secretary  shall 
indorse  its  paper,  the  president's  indorsement  will  not  pass  title  to  it,  to  one  who  knows  of  the 
by-law.    Leavitt  c  Connecticut  Peat  Co..  6  Blatch.,  139. 

§  325.  JUiscellaneouM. —  A  bona  fide  holder  of  a  bill  may  write  over  a  blank  indorsement 
the  name  of  any  person  to  whom  the  bill  shall  be  paid ,  and  he  will  not  by  so  doing  become 
an  indorser  of  the  bill.     Evans  v.  Gee,  11  Pet.,  80  (§^  1178-83). 

§  326.  The  drawer  of  an  order  upon  one  person  in  favor  of  another  is  not  an  assignor  of 
it  to  such 'other  person,  and  the  fact  that  such  drawer  could  not  sue  upon  the  order  in  the 
federal  courts  will  not  preclude  the  payee  from  doing  so.  Kemble  v.  Lull,  3  McL.,  273 
<§§  11-14). 

§  3:S7.  A  promissory  note  payable  to  the  maker  **  or  order,"  and  indorsed  by  him,  passes 
by  delivery  and  not  assignment,  and  the  circuit  courts  have  jurisdiction  of  an  action  thereon 
by  a  holder  residing  in  another  state.    Towne  v.  Smith,  1  Woodb.  &  M.,  115. 

§  328.  A  stranger  who  pays  a  note,  intending  not  to  extinguish  but  to  continue  it  in  exist- 
ence is  a  purchaser  of  it,  the  negotiability  of  which  remains  after  as  before  maturity,  sub- 
ject to  the  equities  between  the  parties.    Dodge  v.  Freedman's  S.  &  T.  Co.,  3  Otto,  379  (§§221- 


§  329.  An  insurance  company  may  hold  or  negotiate  commercial  paper.  Alexander  v. 
Homer,  1  McC,  634  (^§  1467-71). 

§  330.  Neither  parol  proof  nor  evidence  of  custom  is  admissible  to  show  that  an  indorsement 
-to  one  as  agent  was  intended  to  be  a  transfer  to  him  as  owner.  White  v.  National  Bank,  IZ 
Otto,  658  (g§  1186-88). 

3.  Assignment  cf  Fund. 

'Summary  —  Whm.  a  draft  operates  as  an  assignment,  §§331,  332. —  Effect  of  bill  of  exchange^ 
§  333.—  Assignment  of  chose  in  action,  %  334.—  Checks;  certified,  g§  335-337. 

§  331.  A  draft  does  not, operate  as  an  assignment  of  funds  in  the  hands  of  the  banker  on 
•whom  it  is  drawn  until  accepted  by  the  bank  and  charged  to  the  drawer.    Rosenthal  v, 
Mastin  Bank,  §§  338,  339.     See  §  351. 

^  332.  The  assignment  of  a  fund  by  the  maker  of  a  draft,  of  which  the  drawee  was  noti- 
fied before  the  presentation  of  the  draft,  entitles  the  assignee  to  the  fund  in  preference  to  the 
holder  of  the  draft.     Ibid, 

§  333.  A  bill  of  exchange  drawn  for  the  whole  of  a  particular  fund  is  an  equitable  assign- 
ment of  such  fund,  even  before  acceptance,  and  it  binds  the  drawee  after  notice.  But  where 
jit  is  drawn  for  only  a  part  of  the  fund,  it  does  not  amount  to  an  assignment  of  or  a  lien  on 
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8uch  fund  until  accepted,  unless  the  drawee  is  under  obligation  to  accept.  Mandeville  v. 
Welch,  §§  840-344. 

§  834.  Whera  a  chose  in  action  is  assigned  by  the  owner,  he  wiH  not  be  permitted  fraudu- 
lently to  interfere  and  defeat  the  rights  of  the  assignee  in  the  prosecution  of  any  suit  to 
enforce  those  rights.  And  this  is  true  whether  the  assignment  be  good  in  law  or  in  equity. 
(Welch  V.  Mandeville,  1  Wheat,  285.)    Ibid. 

§  335.  The  payee  of  an  unaccepted  check  cannot  maintain  an  action  upon  it  against  the 
bank  on  which  it  is  drawn.  But  he  may  if  the  check  is  certified  or  otherwise  accepted. 
First  Nat.  Bank  v.  Whitman,  g§  345-848. 

§  836.  Unless  a  bank  accept  or  certify  to  a  check  drawn  upon  it,  a  bolder  thereof  cannot 
recover  upon  it  in  an  action  against  the  bank.  Semble  that,  if  it  could  be  shown  that  the 
bank  had  charged  the  check  on  its  books  against  the  drawer,  and  settled  with  him  on  that 
basis,  the  plaintiff  could  recover  on  the  count  for  money  had  and  received.  Bank  of  the 
Bepublic  v,  Millard,  g§  849,  850. 

§  337.  Checks  drawn  on  public  depositaries  by  an  officer  of  the  government,  in  favor  of  a 
public  creditor,  are  subject  to  the  same  laws  which  govern  other  checks.    Ibid, 

[Notes.— See  §§  851-S(K).] 

ROSENTHAL  v.  THE  MASTIN  BANK. 
(Circuit  Court  for  New  York:  17  Blatchford,  318-824.    1879.) 

Opinion  by  Blatchford,  J. 

Statement  of  Facts. —  This  is  a  suit  in  equity,  brought  by  the  plaintiff,  a 
citizen  of  New  York,  against  the  Mastin  Bank,  a  Missouri  corporation,  and 
Kersey  Coates,  a  citizen  of  Missouri,  and  the  Metropolitan  National  Bank,  a 
banking  corporation  established  under  an  act  of  congress  and  doing  business  in 
the  city  of  New  York.  The  suit  was  brought  in  the  supreme  court  of  New 
York,  and  was  removed  into  this  court  by  the  plaintiff.  The  facts  of  the  case 
are  these :  On  the  1st  of  August,  1878,  the  plaintiff,  at  Kansas  City,  Missouri^ 
paid  to  the  Mastin  Bank,  which  was  located  there,  the  sum  of  $2,000,  in  ex- 
change for  which  said  bank  delivered  to  him  a  draft  dated  at  Kansas  City^ 
August  1,  1878,  and  signed  by  its  cashier,  addressed  to  the  Metropolitan  Na- 
tional Bank,  New  York,  and  containing  this  direction:  "Pay  to  the  order  of 
Max  Eosenthal  nineteen  hundred  and  ninety-eight  dollars."  At  that  time  the 
Metropolitan  National  Bank  had  in  its  hands  the  sum  of  $1,998  belonging  to 
the  Mastin  Bank.  Said  draft  was  presented  to  the  Metropolitan  National 
Bank  on  the  5th  of  August,  1878,  by  the  plaintiff,  and  payment  of  it  was  de- 
manded, but  said  bank  refused  to  pay  it,  or  to  pay  the  $1,998,  and  the  draft 
was  protested  and  notice  of  such  presentment,  refusal  and  protest  was  given  to 
the  Mastin  Bank.  The  Metropolitan  National  Bank  then  had,  and  ever  since 
lias  had,  and  now  has,  the  said  sum  of  $1,998  in  its  possession.  After  such 
demand  and  refusal  the  plaintiff  commenced  a  suit  in  the  supreme  court  of 
New  York  for  the  city  and  county  of  New  York,  against  the  Mastin  Bank,  in 
which  suit  moneys  belonging  to  the  Mastin  Bank  in  the  hands  of  the  Metro- 
politan National  Bank  were  attached,  and  thereupon  the  latter  bank  gave  to 
the  sheriff  a  certificate,  dated  August  5,  1878,  which  said:  "  We  hold  twenty- 
three  hundred  dollars  from  funds  to  the  credit  of  the  Mastin  Bank,  Kansas 
City,  Mo.,  in  matter  of  attachment  of  Max  Eosenthal,  plaintiff,  for  nineteen 
hundred  and  ninety-eight  dollars."  On  the  17th  of  October,  1878,  the  plaintiff 
recovered  judgment  in  said  suit  for  $2,133.15.  On  the  next  day  the  sheriff,  in 
behalf  of  the  plaintiff,  demanded  the  amount  of  said  judgment  from  the  Met- 
ropolitan National  Bank,  but  said  bank  refused  to  pay  it,  stating  that  the 
money  was  claimed  by  the  defendant  Coates  as  assignee  of  the  Mastin  Bank, 
by  virtue  of  an  assignment  made  August  3,  1878,  at  Kansas  City,  by  the  Mas- 
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tin  Bank  to  said  Coates.  Coates  claims  said  $1,993  by  virtue  of  such  assign- 
ment. The  assignment  is  dated  August  3,  1878,  and  assigns  to  sail  Coates 
"all  of  the  lands,  tenements,  goods,  chattels,  effects  and  credits  of  the  said  the 
Mastin  Bank,  of  every  kind  and  nature,  wheresoever  situate,  to  have  and  to 
hold  the  same,  unto  him,  the  said  Kersey  Coates,  and  his  heirs,  successors  and 
assigns,  in  trust  for  the  use  and  benefit  of  all  the  creditors  of  the  said  the  Mastin 
Bank,  in  proportion  to  their  respective  claims,  as  by  the  law  in  case  of  volun- 
tary assignments  made  and  provided."  By  a  paper  at  the  foot  of  said  assign- 
ment, dated  the  same  day  and  signed  by  said  Coates,  he  accepted  said  trust. 
The  assignment  and  acceptance  were  recorded  on  the  same  day.  The  Metro- 
politan National  Bank  was  notified  of  said  assignment  on  the  5th  of  August, 
1878,  by  a  telegram.  The  bill  claims  that,  by  the  delivery  of  the  draft  to  the 
plaintiff,  the  Mastin  Bank  transferred  to  him  $1,998  out  of  its  moneys  which 
were  then  in  the  hands  of  the  Metropolitan  National  Bank,  and  that  he  is  the 
owner  of  the  said  $1,998.  By  a  stipulation  all  of  the  defendants  waive  the 
right  of  a  trial  at  law,  and  the  plaintiff  agrees  that  the  sheriff  will  not  bring 
any  action  against  the  Metropolitan  National  Bank  by  reason  of  any  of  the 
matters  in  issue  in  this  suit.  The  prayer  of  the  bill  is,  that  the  said  sum  of 
$1,998  may  be  adjudged  to  be  the  property  of  the  plaintiff,  and  may  be  paid 
by  the  Metropolitan  National  Bank  to  the  plaintiff,  free  from  any  claims  or 
liens  thereon  of  the  defendant  Coates,  or  any  of  the  other  defendants.  The 
Mastin  Bank  and  Coates  have  put  in  a  joint  and  several  general  demurrer  to 
the  bill  for  want  of  equity,  and  the  Metropolitan  National  Bank  has  also  de^ 
mnrred  generally  to  the  bill  for  want  of  equity. 

§  338.  An  unaccepted  draft  is  not  operative  as  an  assignment 
The  question  presented  for  decision  is,  whether  the  Metropolitan  National 
Bank  ought  to  pay  the  $1,998  which  it  owes  as  a  debtor  to  the  plaintiff.  It  is 
contended  for  the  plaintiff,  that  he  could  have  sued  the  drawee  on  the  draft 
before  its  acceptance,  and  even  before  presenting  it  to  the  drawee,  and  that  the 
assignment  to  the  defendant  Coates,  after  the  drawing  of  the  draft  and  before 
it  was  presented  to  the  drawee,  did  not  carry  to  Coates  the  title  to  the  $1,998, 
or  affect  the  right  of  the  plaintiff  thereto;  that  Coates  took  the  property  of 
the  assignor  under  the  assignment,  subject  to  all  the  equities  existing  against  it 
in  favor  of  the  plaintiff;  that  Coates  succeeded  only  to  the  rights  of  the  as- 
signor; and  that  the  drawing  of  the  draft  operated  as  an  assighment  to  the 
plaintiff  of  $1,998  then  in  the  hands  of  the  drawee.  It  was  decided  by  the 
supreme  court  of  the  United  States,  in  Bank  of  Republic  v.  Millard  (10  Wall., 
152;  §§  349,  350,  infra)^  that  the  holder  of  a  check  drawn  on  a  bank  cannot  sue 
the  bank  for  refusing  payment  of  it,  in  the  absence  of  proof  that  it  was  ac- 
cepted by  the  bank,  or  was  charged  against  the  drawer.  In  that  case  the  court 
say:  "It  is  no  longer  an  open  question  in  this  court,  since  the  decision  in  the 
cases  of  The  Marine  Bank  v.  Fulton  Bank  (2  Wall,  252;  Banks,  §§  205,  206) 
and  of  Thompson  v.  Biggs,  5  id.,  663,  that  the  relation  of  banker  and  customer, 
in  their  pecuniary  dealings,  is  that  of  debtor  and  creditor.  It  is  an  important 
part  of  the  business  of  banking  to  receive  deposits,  but,  when  they  are  received, 
unless  there  are  stipulations  to  the  contrary,  they  belong  to  the  bank,  become- 
part  of  its  general  funds,  and  can  be  loaned  by  it  as  other  moneys.  The  banker 
is  accountable  for  the  deposits  which  he  receives  as  a  debtor,  and  he  agrees  to 
discharge  these  debts  by  honoring  the  checks  which  the  depositors  shall,  from 
time  to  time,  draw  on  him.  The  contract  between  the  parties  is  purely  a  legal 
one,  and  has  nothing  of  the  nature  of  a  trust  in  it.     This  subject  was  fully  dis- 
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<5ussed  by  Lords  Cottenham,  Brougham,  Lyndhurst  and  Campbell,  in  the  house 
-of  lords,  in  the  case  of  Foley  v.  Hill,  2  Clark  &  F.,  28,  and  t^ey  all  concurred 
in  the  opinion  that  the  relation  between  a  banker  and  customer  who  pays 
money  into  the  bank,  or  to  whose  credit  money  is  placed  there,  is  the  ordinary 
relation  of  debtor  and  creditor,  and  does  not  partake  of  a  fiduciary  character; 
and  the  great  weight  of  American  authority  is  to  the  same  eflfect.  As  checks 
on  bankers  are  in  constant  use,  and  have  been  adopted  by  the  commercial  world 
generally,  as  a  substitute  for  other  modes  of  payment,  it  is  important,  for  the 
security  of  all  parties  concerned,  that  there  should  be  no  mistake  about  the 
^status  which  the  holder  of  a  check  sustains  towards  the  bank  on  which  it  is 
'drawn.  It  is  very  clear  that  he  can  sue  the  drawer,  if  payment  is  refused,  but 
can  he,  also,  in  such  a  state  of  case,  sue  the  bank?  It  is  conceded  that  the  de- 
positor can  bring  aasumpaU  for  the  breach  of  the  contract  to  honor  his  checks, 
.apd,  if  the  holder  has  a  similar  right,  then  the  anomaly  is  presented,  of  a  right 
of  action  upon  one  promise,  for  the  same  thing,  existing  in  two  distinct  per- 
sons, at  the  same  time.  On  principle,  there  can  be  no  foundation  for  an  action 
on  the  part  of  the  iiolder,  unless  there  is  a  privity  of  contract  between  him  and 
the  bank.  How  can  there  be  such  a  privity  when  the  bank  owes  no  duty,  and 
is  under  no  obligation  to  the  holder?  The  holder  takes  the  check  on  the  credit 
x)f  the  drawer,  in  the  belief  that  he  has  funds  to  meet  it,  but  in  no  sense  can 
the  bank  be  said  to  be  connected  with  the  transaction.  If  it  were  true  that 
there  was  a  privity  of  contract  between  the  bank  and  the  holder  when  the 
•check  was  given,  the  bank  would  be  obliged  to  pay  the  check,  although  the 
drawer,  before  it  was  presented,  had  countermanded  it,  and  although  other 
•checks,  drawn  after  it  was  issued,  but  before  payment  of  it  was  demanded,  had 
exhausted  the  funds  of  the  depositor.  If  such  a  result  should  follow  the  giv- 
ing of  checks,  it  is  easy  to  see  that  bankers  would  be  compelled  to  abandon 
altogether  the  business  of  keeping  dep9sit  accounts  for  their  customers.  If, 
then,  the  bank  did  not  contract  with  the  holder  of  the  check  to  pay  it,  at  the 
time  it  was  given,  how  can  it  be  said  that  it  owes  any  duty  to  the  holder  until 
the  check  is  presented  and  accepted?  The  right  of  the  depositor,  as  was  said 
by  an  eminent  judge  (Gardiner,  J.,  in  Chapman  v.  White,  2  Seld.,  417),  is  a 
•chose  in  action,  and  his  check  does  not  transfer  the  debt,  or  give  a  lien  upon  it, 
to  a  third  person,  without  the  assent  of  the  depositary.  This  is  a  well-estab- 
lished principle  of  law,  and  is  sustained  by  the  English  and  American  decisions. 
Chapman  v.  White,  2  Seld.,  412;  Butterworth  v.  Peck,  5  Bosw.,  341;  Ballard 
^.  Eandall,  1  Gray,  605;  Barker  v,  Anderson,  21  Wend.,  373;  Dykers  v. 
Leather  Mfg.  Co.,  11  Paige,  616;  National  Bank  v,  Eliot  Bank,  5  Am.  L. 
Reg.,  711;  Parsons  on  Bills  and  Notes,  ed.  of  1863,  pp.  59  to  61,  and  notes; 
Parke,  Baron,  in  argument,  in  Bellamy  v.  Ma jori banks,  8  Eng.  L.  &  Eq.,  522, 
623;  Wharton  v.  Walker,  4  Barn.  &  Cress.,  163;  Warwick  v.  Rogers,  5  Mann. 
&  G.,  340;  Byles  on  Bills,  chapter  Check  on  a  Banker;  Grant  on  Banking, 
London  edition,  1856,  96.  The  few  cases  which  assert  a  contrary  doctrine  it 
would  servo  no  useful  purpose  to  review."  The  decision  in  the  case  cited  is  for 
this  court  the  law  of  this  case.  So  far,  then,  as  this  suit  is  a  suit  on  the  draft 
against  the  drawee,  to  recover  the  amount  of  the  draft,  it  cannot  be  maintained, 
for  the  draft  was  not  accepted  by  the  drawee,  nor  was  it  charged  by  the 
drawee  against  the  drawer.  The  draft  was  a  draft  or  check  in  the  ordinary 
form,  not  describing  any  particular  fund,  or  using  any  words  of  transfer  of  the 
-whole  or  any  part  of  any  amount  standing  to  the  credit  of  the  drawer,  but  con- 
taining only  the  usual  request.     Under  the  settled  law  of  New  York,  where 
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the  draft  was  payable,  this  was  not  an  assignment  of  the  funds  of  the  drawer 
in  the  hands  of  the  drawee.  Atty.-Gen.  v.  Continental  Life  Ins.  Co.,  71  N.  Y., 
525,  330,  331.  Before  the  draft  was  accepted  the  drawer  could  withdraw  the 
deposit  or  countermand  the  draft. 

§  339.  Preference  given  to  assignee  of  a  fund  as  against  the  holder  of  a  draft 
^jpon  such  fund. 

In  this  case,  before  the  draft  was  presented  to  the  drawee,  the  drawer  as- 
:signed  to  the  defendant  Coates  the  entire  debt  due  to  it  from  the  drawee,  being 
^  sum  larger  than  the  amount  of  the  draft,  as  would  appear  from  the  certifi- 
cate given  to  the  sheriff  by  the  drawee,  and  including  the  $1,998  which  the 
plaintiff  claims  to  recover  from  the  drawee  in  this  suit.  The  validity  of  this 
^.ssignment,  as  a  lawful  instrument  under  the  laws  (5f  Missouri,  is  not  attacked 
or  impeached  by  any  pleading  or  evidence  in  this  case.  The  assignment  is  one 
of  '*  all  of  the  lands,  tenements,  goods,  chattels,  effects  and  credits  "  of  the  Mastin 
Bank,  **  wheresoever  situate,"  "  in  trust  for  the  use  and  benefit  of  all  the  cred- 
itors of  the  said  the  Miistin  Bank,  in  proportion  to  their  respective  claims,  as  by 
the  law,  in  case  of  voluntary  assignments,  made  and  provided."  The  debt  from 
the  Metropolitan  National  Bank  to  the  Mastin  Bank  was' a  debt  due  from  a 
bank  located  in  this  state,  and  was  property  in  this  state  belonging  to  the  Mas- 
tin  Bank.  The  assignment  from  the  latter  bank  to  Coates,  being  a  voluntary 
conveyance,  valid  by  the  laws  of  Missouri,  as  must  be  assumed,  operated  to 
transfer  to  the  assignee  the  debt  due  to  the  assignor  from  the  Metropolitan 
National  Bank,  and,  as  such  assignment  was  prior  in  time  to  the  attachment  of 
the  plaintiff,  the  latter  cannot  hold  the  debt  attached,  as  against  the  claim  of 
the  defendant  Coates  under  the  assignment.  It  does  not  appear  that  the  as- 
signment to  Coates  is  invalid  under  any  statute  or  other  law  of  this  state. 
Ockerman  v.  Cross.  54  N.  Y.,  29. 

There  is  nothing  in  the  terms  of  the  certificate  given  by  the  Metropolitan 
^National  Bank  to  the  sheriff  which  gives  to  the  plaintiff  any  greater  rights 
than  he  otherwise  would  have  had.  The  attachment  was  against  money  due  as 
a  debt  to  the  Mastin  Bank,  and  the  certificate  merely  set  apart  so  much  money 
to  answer  the  plaintiff's  claim,  if  established.  Nor  is  it  material  that  Coates 
did  not  receive  payment  of  the  debt  from  the  Metropolitan  National  Bank  before 
the  attachment  was  levied.  There  is  nothing  which  shows  that  the  attachment 
was  levied,  or  that  the  draft  was  even  presented  before  the  drawee  was  notified 
of  the  assignment.  The  demurrers  are  allowed,  with  costs  to  the  defendants, 
to  be  taxed,  with  leave  to  the  plaintiff  to  move,  on  notice,  on  payment  of  such 
costs,  within  twenty  days  after  service  of  a  copy  of  the  order  to  be  entered  on 
this  decjsion  to  amend  the  bill. 

MANDEVILLE  t?.  WELCH. 
(5  Wheaton,  277-289.     1820.) 

Error  to  the  Circuit  Court  for  the  District  of  Columbia. 

SxATEMEirr  OP  Facts. —  Covenant  by  Welch,  for  use  of  Prior,  against  Mande- 
ville,  a  member  of  the  firm  of  Mandeville  &  Jamesson.  Plea  of  release  by 
plaintiff.  Ueplication  of  assignment  and  notice  before  release.  There  was  offered 
in  evidence  certain  articles  of  agreement,  with  a  memorandum  thereon,  stating 
«.  certain  sum  to  be  due  to  Welch.  Also  three  bills  of  exchange,  drawn  by 
Welch  in  favor  of  Prior,  and  against  Mandeville  &  Jamesson,  "lor  value  re- 
ceived," corresponding  in  amount  and  dates  with  the  amount  indorsed  on  the 

.articles  of  agreement.     Also  an  account  rendered  from  Mandeville  &  Jamesson 
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to  Welch,  stating  a  balance  due  corresponding  with  the  amount  indorsed  on 
the  articles.  It  was  proved  that  this  account  was  delivered  by  Welch  to  Prior. 
The  court  instructed  the  jury  to  the  effect  that  Prior  could  not  maintain  the 
suit  in  the  name  of  Welch,  if  the  sums  for  which  the  bills  were  drawn  amounted 
to  less  than  the  sums  payable  to  Welch,  and  were  known  by  Welch  to  be  less, 
unless  the  jury  should  find  that  the  bills  were  drawn  for  the  full  and  valuable 
consideration  expressed  on  their  face,  paid  by  Prior  to  Welch. 

Opinion  by  Mr.  Justice  Story. 

Two  questions  arise  upon  the  instruction  to  the  jury:  1.  Whether  the  bills 
were  pinma  facie  evidence  that  value  had  been  paid  for  them  by  Prior  to 
Welch?  2.  Whether,  under  all  the  circumstances  of  the  case,  Prior  was  an  as^ 
signee  in  equity,  entitled  to  maintain  the  present  action? 

§  840.  Bill  imports  a  valuable  conmderation. 

Upon  the  first  point,  we  are  of  opinion  that  the  law  was  correctly  laid  dowa 
by  the  court  below.  The  argument  of  the  defendant's  counsel  admits  that^ 
where  a  bill  imports  on  its  face  to  be  for  "  value*  received,"  it  is  prima  facis 
evidence  of  that  fact  between  the  original  parties;  but  it  is  stated  that  it  is 
not  evidence  of  the  fact  against  third  persons.  We  know  of  no  such  distinc- 
tion. In  all  cases  where  the  bill  can  be  used  as  evidence  either  against  the  par- 
ties, or  against  third  persons,  the  same  l^gal  presumption  arises  of  its  having 
been  given  for  value  received,  as  exists  in  relation  to  a  deed  expressed  to  be 
given  for  a  valuable  consideration.  In  this  respect,  bills  of  exchange  and 
negotiable  notes  are  distinguished  from  all  other  parol  contracts,  by  authorities 
which  are  not  now  to  be  questioned.  Chitty  on  Bills  (2d  ed.),  12,  62;  1  Wils. 
Kep.,  189;  Burr.,  1516;  Salk.,  25;  1  Bos.  &'PulK,  651. 

§  34-1.  Right  of  assignor  of  chose  in  action  to  interfere  in  suit  to  collect  it. 

The  other  question  requires  more  consideration,  though  it  does  not  in  our 
judgment  present  any  intrinsic  difficulty.  It  has  been  long  since  settled,  that,, 
where  a  chose  in  action  is  assigned  by  the  owner,  he  shall  not  be  jiermitted 
fraudulently  to  interfere  and  defeat  the  rights  of  the  assignee  in  the  prosecution 
of  any  suit  to  enforce  those  rights.  And  it  has  not  been  deemed  to  make  anj 
difference  whether  the  assignment  be  good  at  law  or  in  equity  onl}^  This  doc- 
trine was  fully  recognized  by  this  court  when  this  case  was  formerly  before  us. 
Welch  V.  Mandeville,  1  Wheat.,  235.  It  was  then  applied  to  a  case  where  the 
whole  chose  in  action  was  alleged  to  have  been  assigned ;  and  it  was  certainly 
then  sup[X)sed  that  the  doctrine  in  courts  of  law  had  never  been  pressed  to  a 
greater  extent. 

§  342.  An  assignment  of  a  part  of  a  chose  in  action  is  not  valid  without  the 
dehtffT  assents  to  it. 

We  are  now  called  upon  to  press  it  still  further,  so  as  to  embrace  cases  of 
partial  assignments  of  chases  in  action.  It  is  contended  on  behalf  of  the 
plaintiff,  in  the  first  place,  that  the  facts  of  this  case  establish,  by  legal  infer- 
ence, that  the  articles  of  agreement  were  entirely  assigned  in  equity  to  the 
plamtiff.  If  this  ground  fails,  it  is  in  the  next  place  contended  that  an  assign- 
ment was  made  of  the  debt  due  by  the  articles,  to  the  extent  of  |7,500,  the 
amount  of  the  bills  drawn  on  Mandeville  and  Jamesson,  and  that  this,^r  se^ 
authorizes  Prior  to  sustain  the  present  action. 

§  343.  a  deposit  of  title  papers  does  not  constitute  an  equitable  mortgage 

witlwut  an  intent  to  give  security  tlierehj. 

In  su[)port  of  the  first  position,  it  is  argued  that,  the  bills  hemg  prima  facie 
evidence  of  an  equivalent  advance  made  by  Prior,  the  possession  by  the  latter 
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of  the  articles  of  agreement,  and  the  delivery  to  him  of  the  account  signed  by 
Mandeville  and  Jamesson,  afford  a  legal  presumption  that  the  articles  and 
account  were  delivered  to  hira  as  security  for  the  payment  of  such  advance, 
and  thereby  he  acquired,  a  lien  on  them  like  that  acquired  by  the  delivery  of 
title  deeds,  as  security  for  a  debt,  which  lien  has  always  been  deemed  to  be 
equivalent  to  an  equitable  mortgage.  It  may  be  admitted  that,  according  to 
the  course  of  the  authorities  in  England,  and  as  applicable  to  the  state  of  land 
titles  there,  a  deposit  of  title  deeds  does,  in  the  cases  alluded  to,  create  a  lien, 
which  will  be  recognized  as  an  equitable  mortgage,  and  will  entitle  the  party 
to  call  for  an  assignment  of  the  property  included  in  the  title  deeds.  It  may 
also  be  admitted  that  a  deposit  of  a  note  not  negotiable,  as  security  for  a  debt, 
will  entitle  the  creditor,  after  notice  to  the  maker,  to  enforce  in  equity  his  lien 
against  the  depositor,  and  his  assignees  in  bankruptcy.  Such  was  the  case 
cited  at  the  bar  from  Atkyn's  Keports,  Ex  parte  Byas,  1  Atk.,  124:.  But  in 
cases  of  this  nature,  the  doctrine  proceeds  upon  the  supposition  that  the  de- 
posit is  clearly  established  to  have  been  made  as  security  for  the  debt;  and  not 
upon  the  ground  that  the  mere  fact  of  a  deposit,  unexplained,  affords  such,  proof. 
In  the  case  at  the  bar,  it  was  not  proved  that  the  articles  were  delivered  by 
Welch  to  Prior,  at  all,  much  less  that  they  were  delivered  as  security  for  the 
bills.  The  delivery  of  the  account  is  certainly  an  equivocal  act,  and  might 
have  been  as  a  voucher  of  the  right  of  Welch  to  draw  on  Mandeville  and 
Jamesson.  There  is  this  further  deficiency  in  the  proof,  that  the  bills  do  not 
appear  ever  to  have  been  presented  to  the  drawees  for  acceptance,  which  not 
only  rebuts  the  presumption  from  the  face  of  the  bills  that  they  were  received 
for  value,  since  a  lona  fide  holder  could  not  be  supposed  guilty  of  such  fatal 
laches;  but  draws  after  it  the  auxiliary  presumption,  that  they  were  in  the 
hands  of  Prior  as  agent,  and,  therefore,  that  he  had  not  any  assignment  of  the 
articles  as  security.  And  it  may  be  added  that  the  suit  commenced  in  chan- 
cery, by  Prior,  for  this  very  debt,  and  afterwards  discontinued,  does  not  assert 
any  assigned  title  in  himself,  but  proceeds  against  Mandeville  and  Jamesson  as 
the  mere  debtors  of  Welch.  Under  such  circumstances,  this  court  cannot  say 
that  the  instruction  of  the  circuit  court  was  correct,  that  the  jury  ought  to 
infer  that  Prior  was  an  assignee,  entitled  to  sue  for  the  whole  debt  due  upon  the 
articles. 

§  344. effect  of  hill  of  exchange  as  an  assigiiment  of  a  debt 

Th«  ground,  then,  that  there  was  a  deposit  of  the  articles  as  collateral  secu- 
rity, failing,  we  are  next  led  to  examine  the  position  of  the  defendant's  counsel, 
that  there  was  a  partial  lien  or  appropriation  of  the  debt  due  from  Mandeville 
and  Jamesson  under  the  articles  to  the  extent  of  the  sum  due  on  the  bills, 
which  is  equivalent  to  an  equitable  assignment  of  so  much  of  the  debt.  It  is 
said  that  a  bill  of  exchange  is,  in  theory,  an  assignment  to  the  payee  of  a  debt 
due  from  the  drawee  to  the  drawer.  This  is  undoubtedly  true,  where  the  bill 
has  been  accepted,  whether  it  be  drawn  on  general  funds  or  a  specific  fund,  and 
whether  the  bill  be  in  its  own  nature  negotiable  or  not;  for  in  such  a  case,  the 
acceptor,  by  his  assent,  binds  and  appropriates  the  funds  for  the  use  of  the 
payee.  And  to  this  effect  are  the  authorities  cited  at  the  bar.  Yeates  v. 
Groves,  1  Ves.  Jr.,  280;  Gibson  v,  Minet,  per  Eyre,  C.  J.,  1  H.  Bl.  569,  602; 
Tatlock  V,  Harris,  3  Term  R.,  174.  In  cases  also  where  an  order  is  drawn  for 
the  whole  of  a  particular  fund,  it  amounts  to  an  equitable  assignment  of  that 
fund,  and,  after  notice  to  the  drawee,  it  binds  the  fund  in  his  hand.  But  where 
the  order  is  drawn  either  on  a  general  or  a  particular  fund,  for  a  part  only,  it 
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does  not  amount  to  an  assignment  of  that  part,  or  give  a  lien  as  against  the  drawee,. 
unless  he  consent  to  the  appropriation  by  an  acceptance  of  the  draft,  or  aa 
obligation  to  accept  may  be  fairly  implied  from  the  custom  of  trade,  or  the^ 
course  of  business  between  the  parties  as  a  part  of  their  contract.  The  reason 
of  this  principle  is  plain.  A  creditor  shall  not  be  permitted  to  split  up  a  sing'e 
cause  of  action  into  many  actions,  without  the  assent  of  his  debtor,  since  it  may 
subject  him  to  many  embarrassments  and  responsibilities  not  contemplated  in 
his  orgitial  contract.  He  has  a  right  to  stand  upon  the  singleness  of  his  origi- 
nal contract,  and  to  decline  any  legal  or  equitable  assignments  by  which  it  may 
be  broken  into  fragments.  When  he  undertakes  to  pay  an  integral  sum  to  his 
creditor,  it  is  no  part  of  his  contract  that  he  shall  be  obliged  to  pay  in  fractions 
to  any  other  persons.  So  that  if  the  plaintiff  could  show  a  partial  assignment 
to  the  extent  of  the  bills,  it  would  not  avail  him  in  support  of  the  present  suit. 
But,  in  the  present  case,  there  is  no  proof  of  any  presentment  of  the  bills,  much 
less  of  any  acceptance  by  the  defendant,  to  establish  even  a  partial  assignment 
of  the  debt.  And  if  there  were,  it  would  still  be  necessary  to  show  that  there 
was  an  assignment  of  the  articles,  as  an  attendant  security,  before  the  plaintiflT 
could  found  his  action  upon  them.  Indeed,  by  the  very  terms  of  the  pleadings^ 
the  plaintiff  undertakes  to  establish  an  assignment  of  the  whole  debt  due  by  the 
articles;  and  if  he  fails  in  this,  there  is  an  end  to  his  recovery.  So  that,  in 
whatever  view  we  contemplate  the  facts  of  this  case,  or  the  law  applicable  ta 
it,  the  plaintiff  has  not  shown  any  sufficient  title  to  sustain  his  replication  to 
the  fourth  plea. 

Several  other  objections  have  been  taken  at  the  bar  to  the  plaintiff's  right  of 
recovery,  which,  under  other  circumstances,  would  have  deserved  serious  con- 
sideration; but,  as  upon  the  merits  of  the  case,  as  they  are  apparent  upon  th© 
record,  the  judgment  of  this  court  is  decidedly  against  the  plaintiff,  it  is  unneces- 
sary to  give  any  opinion  upon  those  objections. 

Judgment  reversed. 

FIRST  NATIONAL  BANK  v.  WHITMAN. 
(4  Otto,  343-347.    1876,) 

Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

Opinion  by  Mr.  Justice  Hunt. 
•  Statement  of  Facts. —  This  action  is  brought  against  the  First  National 
Bank  of  Washington  to  recover  the  amount  of  a  check  drawn  upon  it  by  Mr. 
Spinner,  treasurer  of  the  United  States,  for  §3,414,  dated  March  9,  1S67.     The 
check  is  in  this  form,  viz. : 

«  Draft  2Vo.  9,21fi  on  War  Warrant  No,  9 IS. 

"$3,414,]  '      Treasury  of  the  United  States, 

"  Washington,  March  9,  1867. 
"Pay  to  the  order  of  Mrs.  E.  S.  Kimbro,  three  thousand  three  hundred  and. 
fourteen  dollars.     No.  9,243.     Registered  March  9,  1867. 

"  Issued  on  requisition  No. « .    $3,414. 

"S.B.Colby, 
"  Register  of  the  Treasury. 
"  F.  E.  Spinner, 
"  Treasurer  of  the  United  States^ 
"  To  the  First  National  Bank  of  Washington^  D.  C" 
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§  346.  Status  of  funds  deposited  hy  United  States  treasurer  in  a  national 
hank. 

It  was  indorsed  in  the  name  of  Mrs.  Kimbro  without  authority,  and  the 
amount  of  it  was  paid  by  the  bank  to  an  unauthorized  holder.  It  appears 
from  the  testimonj^  of  Mr.  Tayler,  first  comptroller  of  the  treasury,  that  the 
iunds  of  the  government  deposited  by  the  treasurer  in  a  national  bank  are 
treated  by  the  government,  for  the  purposes  of  keeping  accounts,  as  in  the 
treasurer's  own  charge  and  custody;  that  they  are  charged  to  him,  and  that 
payments  made  are  credited  to  him,  and  that  he  is  chargeable  precisely  as  if 
the  funds  had  been  in  his  own  office,  and  that  he  had  power  to  make  the  check 
in  question.  We  may,  therefore,  simplify  the  case  by  eliminating  from  its^ 
consideration  all  reference  to  the  United  States,  and  consider  the  transaction 
as  between  Mr.  Spinner,  as  an  individual,  and  the  bank  as  his  depositary,  and 
Mrs.  Kimbro,  as  the  payee  of  his  check. 

§  346.  Hights  of  payee  of  unaccepted  check  to  sue  upon  it. 

The  question  is  this:  Can  the  payee  of  a  check,  whose  indorsement  has  been 
forged  or  made  without  authority,  and  when  payment  has  been  made  by  the 
bank  on  which  it  was  drawn,  upon  such  unauthorized  indorsement,  maintain 
a  suit  against  the  bank  to  recover  the  amount  of  the  check?  We  think  it  is^ 
clear,  both  upon  principle  and  authority,  that  the  payee  of  a  check  nn- 
accepted  cannot  maintain  an  action  upon  it  against  the  bank  on  which  it  is 
drawn.  The  careful  and  well-reasoned  opinion  of  Mr.  Justice  Davis  in  deliver- 
ing the  judgment  of  this  court  in  Bank  of  Republic  v,  Millard,  10  Wall.,  162, 
leaves  little  to  add  upon  this  subject  by  way  of  illustration  or  authority.  In 
that  case  a  paymaster  of  the  army  made  his  check  on  the  Bank  of  the  Ee- 
publio  to  the  order  of  Captain  Millard  for  $S59,  due  to  him  for  arrears  of  pay 
as  an  officer  of  the  army.  The  bank  paid  the  amount  of  the  check  upon  a 
forged  indorsement  of  Millard's  name.  Recovering  the  check  and  exposing 
the  forgery,  Millard  demanded  payment  to  himself,  and,  upon  refusal,  brought 
bis  action  against  the  bank.  This  court  held  that  the  action  could  not  be  main- 
tained, upon  the  principle  that  there  was  no  privity  between  the  bank  and  Mil- 
lard. The  bank's  contract  was  with  the  paymaster  only,  and  to  him  only  was 
its  duty.  It  received  no  money  from  Millard.  It  never  promised  Millard  to 
pay  him  any  money.  It  had  no  money  belonging  to  him.  It  received  money 
from  the  paymaster,  upon  an  agreement  that  it  would  return  it  to  him  when 
called  for  by  him  in  person,  or  that  it  would  pay  it  upon  his  checks.  But  it 
made  no  such  agreement,  or  any  agreement,  with  Millard.  *  For  a  failure  of 
duty  in  this  respect  it  was  responsible  to  the  paymaster,  with  whom  it  made 
the  contract,  and  to  no  one  else.  If  the  check  was  not  paid,  the  arrears  of  pay 
to  Millard  were  not  paid,  and  his  claim  upon  the  government  or  the  paymaster 
was  not  impaired  by  the  giving  of  the  check,  which,  being  presented  in  due 
time,  was  not  paid.  He  was  still  entitled  to  demand  his  arrears.  That  case  is 
a  perfect  and  complete  authority  upon  the  question  stated.  See,  also,  Artuer 
V.  Bank,  46  N.  Y.,  82.  Nor  is  this  principle  confined  to  checks  or  bills.  Thus^ 
in  Ashley  v,  Dixon,  48  N.  Y.,  430,  it  was  held  that  if  A.  be  under  a  contract 
to  sell  property  to  B.,  and  C.  persuade  A.  to  sell  the  property  to  him,  no  action 
lies  by  B.  against  C.  There  is  no  privity  of.  contract  between  C.  and  B.,  but 
the  remedy  of  the  latter  is  against  A.  only. 

§  347.  accepted  or  certified  check. 

It  is  not  to  be  doubted,  however,  that  it  is  within  the  power  of  the  bank  ta 
render  itself  liable  to  the  holder  and  payee  of  the  check.     This  it  may  do  by 
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a.  formal  acceptance  written  upon  the  check,  in  which  case  it  stands  to  the 
holder  in  the  position  of  a  drawer  and  acceptor  of  a  bill  of  exchange.  Mer 
chants'  Bank  v.  State  Bank,  10  Wall.,  604;  Espy  v.  Bank  of  Cincinnati,  18  id., 
j604.  It  may  accomplish  the  same  result  by  writing  upon  it  the  word  "good," 
or  any  similar  words  which  indicate  a  statement  by  it  that  the  drawer  has  funds 
in  a  bank  applicable  to  the  payment  of  the  check,  and  that  it  will  so  appljr 
them.  Cook  v.  State  Bank  of  Boston,  52  N.  T.,  96.  And  such  certificate, 
it  is  said,  discharges  the  drawer.  As  to  him  it  amounts  to  a  payment.  Bank 
V.  Leach,  52  N.  Y.,  350;  Meads  v.  Merchants'  Bank,  25  id.,  143;  9  Met.,  311; 
2  Duer,  121.  Whether  this  certificate  be  obtained  by  the  drawer  before  the 
check  is  delivered,  and  is  thus  made  an  inducement  to  the  payee  to  receive  the 
same,  or  whether  it  is  made  upon  the  application  of  the  payee  for  his  security, 
is  of  no  importance.  It  is  a  contract  recognized  by  the  law,  valid  in  its  char- 
acter, which  essentially  changes  the  position  of  the  parties.  The  privity  of 
contract  with  the  drawee,  which  before  pertained  to  the  drawer  alone,  is  now 
imparted  to  the  payee,  and  the  duty  which  before  existed  only  to  the  drawer 
now  exists  to  the  payee.  It  is  said  that  this  fact  of  a  contract  between  the 
payee  and  drawee  exists  in  the  present  case.  The  testimony  of  Mr.  Arnold 
is  referred  to,  to  the  effect  that  in  April,  1867,  the  bank  made  its  weekly  state- 
ment to  Mr.  Spinner  of  deposits  received  and  payments  made,  returning  the 
draft  of  Mrs.  Eimbro  as  paid  on  the  22d  of  that  month,  and  that  in  the  state- 
ment the  amount  of  the  draft  was  entered  to  the  credit  of  the  bank. 

§  348.  Payment  of  a  check  upon  a  forged  indorsement  is  neither  a  lawful  pay- 
ment nor  an  acceptance  of  the  clvecJc. 

There  is  no  suggestion  in  the  evidence  that  either  the  bank  or  Mr.  Spinner 
knew  that  the  indorsement  of  the  payee  was  unauthorized.  The  bank,  we  as- 
.  sume,  would  not  knowingly  subject  itself  to  the  dangers  and  liabilities  result- 
ing from  making  payment  to  one  not  authorized  to  receive  it.  We  assume, 
also,  as  we  are  bound  in  justice  to  it  to  do,  that  it  would  not  ask  Mr.  Spinner 
to  give  credit  for  a  payment  that  it  knew  to  have  been  illegally  made,  and  that 
it  would  not  attempt  to  deceive  him  ii^to  the  belief  that  a  pretended  indorse- 
ment was  a  real  one.  It  comes  to  this,  then,  that,  upon  a  settlement  of  ac- 
counts between  them,  a  credit  was  by  mistake  allowed  to  the  bank  to  which  it 
was  not  entitled.  The  law  is,  that  neither  party  is  to  be  benefited  or  to  be  in- 
jured by  the  mistaka  The  bank  must  refund  the  amount  by  handing  over  the 
sum,  or  by  crediting  the  same  to  Mr.  Spinner  in  his  next  account.  Mistakes  in 
bank  accounts  are -not  uncommon.  They  occur  both  by  unauthorized  or  pre- 
tended payments,  as  well  as  by  the  omission  to  give  credit  for  sums  deposited. 
When  discovered,  the  mistake  must  be  rectified,  and  an  ordinary^  writing  up  of 
a  bank-book,  with  a  return  of  vouchers  or  a  statement  of  accounts,  precludes 
jio  one  from  ascertaining  the  truth  and  claiming  its  benefit.  Story,  Eq.  PL, 
sees.  799-801 ;  Story,  Eq.  Jur.,  sees.  523,  527;  Buchlin  v.  Chaplin,  1  Lans.,  443; 
Bruen  v.  Hone,  2  Barb.,  586;  Bullock  v.  Boyd,  2  Edw.,  293.  We  cannot  per- 
ceive that  such  a  mistaken  recognition  of  the  validity  of  the  payment  of  this 
check  can  create  an  additional  or  different  contract  between  the  bank  and  the 
owner  of  the  draft. 

It  is  further  contended  that  such  an  acceptance  of  the  check  as  creates  a 
privity  between  the  payee  and  the  bank  is  established  by  the  payment  of  the 
amount  of  this  check  in  the  manner  prescribed.  This  argument  is  based  upon 
the  erroneous  assumption  that  the  bank  has  paid  this  check.  If  this  were  true, 
it  would  have  discharged  all  of  its  duty,  and  there  would  be  an  end  of  the 
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claim  against  it.  The  bank  supposed  that  it  had  paid  the  check,  but  this  was 
an  error.  The  money  it  paid  was  upon  a  pretended  and  not  a  real  indorsement 
of  the  name  of  the  payee.  The  real  indorsement  of  the  payee  w^as  as  neces- 
sary to  a  valid  payment  as  the  real  signature  of  the  drawer,  and  in  law  the 
check  remains  unpaid.  Its  pretended  payment  did  not  diminish  the  funds  of 
the  drawer  in  the  bank  or  put  money  in  the  pocket  of  the  person  entitled  to 
the  payment.  The  state  of  the  account  was  the  same  after  the  pretended 
payment  as  it  was  before.  We  cannot  recognize  the  argument  that  a  payment 
of  the  amount  of  a  check  or  sight  draft  under  such  circumstances  amounts  to 
an  acceptance,  creating  a  privity  of  contract  with  the  real  owner.  It  is  diffi- 
cult to  construe  a  payment  as  an  acceptance  under  any  circumstances.  The 
two  things  are  essentially  diflFerent.  One  is  a  promise  to  perform  an  act,  the 
other  an  actual  performance.  A  banker  or  an  individual  may  be  ready  to  make 
actual  payment  of  a  check  or  draft  when  presented,,  while  unwilling  to  make  a 
promise  to  pay  at  a  future  time.  Many,  on  the  other  hand,  are  more  ready 
to  promise  to  pay  than  to  meet  the  promise  when  required.  The  differ- 
ence between  the  transactions  is  essential  and  inherent.  Without  discussing 
the  other  questions  argued,  we  are  of  the  opinion,  for  the  reasons  given,  that 
the  plaintiff  below  was  not  entitled  to  recover. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial,  or  for  such  further 
proceedings  as  the  parties  may  be  advised  to  take. 

BANK  OF  REPUBLIC  v,  MILLARD. 
(10  WaUace,  152-158.    1869.) 

Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

Statement  of  Facts. —  The  United  Stales  were  indebted  to  Millard,  upon  his 
leaving  the  military  service,  for  arrears  of  pay  as  captain.  The  paymaster  gave 
his  check  upon  the  bank,  a  national  depository,  in  settlement  of  the  account, 
having  sufficient  funds  to  his  credit.  This  check  was  paid  by  the  bank  on  a 
forged  indorsement  of  Millard's  name.  Millard,  having  recovered  the  check 
and  shown  the  forgery,  demanded  payment  of  the  bank,  which  was  refused, 
and  this  suit  was  brought. 

§  849.  Acceptance  of  check  necessary  to  hind  bank. 

Opinion  by  Mr.  Jus'ncE  Davis. 

The  only  question  presented  by  the  record  which  it  is  material  to  notice  is 
this:  Can  the  holder  of  a  bank  check  sue  the  bank  for  refusing  payment,  in 
the  absence  of  proof  that  it  was  accepted  by  the  bank,  or  charged  against  the 
drawer!  It  is  no  longer  an  open  question  in  this  court,  since  the  decision  in 
the  cases  of  The  Marine  Bank  v.  Fulton  Bank  (2  Wall.,  252;  Banks,  §§  205, 
206),  and  of  Thompson  t.  Riggs  (5  id.,  663;  Banks,  §§  152-156),  that  the  rela- 
tion of  banker  and  customer,  in  their  pecuniary  dealings,  is  that  of  debtor  and 
creditor.  It  is  an  important  part  of  the  business  of  banking  to  receive  depos- 
its; but  when  they  are  received,  unless  there  are  stipulations  to  the  contrary, 
they  belong  to  the  bank,  become  part  of  its  general  funds,  and  can  be  loaned 
by  it  as  other  moneys.  The  banker  is  accountable  for  the  deposits  which  he 
receives  as  a  debtor,  and  he  agrees  to  discharge  these  debts  by  honoring  the 
checks  which  the  depositors  shall  from  time  to  time  draw  on  him.  The  con- 
tract between  the  parties  is  purely  a  legal  one,  and  has  nothing  of  the  nature 
of  a  trust  in  it.  This  subject  was  fully  discussed  by  Lords  Cottenham, 
Brougham,  Lyndhurst  and  Campbell,  in  the  house  of  lords,  in  the  case  of  Foley 
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V.  Hill,  2  Clark  &  F.,  28,  and  they  all  concurred  in  the  opinion  that  the  relation 
between  a  banker  and  customer  who  pays  money  into  the  bank,  or  to  whose 
credit  money  is  placed  there,  is  the  ordinary  relation  of  debtor  and  creditor, 
and  does  not  partake  of  a  fiduciary  character;  and  the  great  weight  of  Ameri- 
can authority  is  to  the  same  effect 

As  checks  on  bankers  are  in  constant  use,  and  have  been  adopted  by  the 
commercial  world  generally  as  a  substitute  for  other  modes  of  payment,  it  is 
important,  for  the  security  of  all  parties  concerned,  that  there  should  be  no 
mistake  about  the  status  which  the  holder  of  a  check  sustains  towards  the  bank 
on  which  it  is  drawn.  It  is  very  clear  that  he  can  sue  the  drawer  if  payment 
is  refused ;  but  can  he  also,  in  such  a  state  of  case,  sue  the  bank?  It  is  conceded 
that  the  depositor  can  bring  assumpsit  for  the  breach  of  the  contract  to  honor 
his  checks,  and  if  the  holder  has  a  similar  right,  then  the  anomaly  is  presented 
of  a  right  of  action  upon  one  prciaise  for  the  same  thing,  existing  in  two  dis- 
tinct persons,  at  the  same  time.  On  principle,  there  can  be  no  foundation  for 
an  action  on  the  part  of  the  holder,  unless  there  is  a  privity  of  contract  between 
him  and  the  bank.  How  can  there  be  such  a  privity  when  the  bank  owes  no 
duty  and  is  under  no  obligation  to  the  holder?  The  holder  takes  the  check 
on  the  credit  of  the  drawer  in  the  belief  that  he  has  funds  to  meet  it,  but 
in  no  sense  can  the  bank  be  said  to  be  connected  with  the  transaction.  If 
it  were  true  that  there  was  a  privity  of  contract  between  the  banker  and  holder 
when  the  check  was  given,  the  bank  would  be  obliged  to  pay  the  check, 
although  the  drawer,  before  it  was  presented,  had  countermanded  it,  and 
although  other  checks,  drawn  after  it  was  issued,  but  before  payment  of  it 
was  demanded,  had  exhausted  the  funds  of  the  depositor.  If  such  a  result 
should  follow  the  giving  of  checkr>,  it  is  easy  to  see  that  bankers  would  be  com- 
pelled to  abandon  altogether  the  business  of  keeping  deposit  accounts  for  their 
customers.  If,  then,  the  bank  did  not  contract  with  the  holder  of  the  check  to 
pay  it  at  the  time  it,  was  given,  how  can  it  be  said  that  it  owes  any  duty  to  the 
holder  until  the  check  is  presented  and  accepted?  The  right  of  the  depositor, 
as  was  said  by  an  eminent  judge  (Gardiner,  J.,  Chapman  v.  White,  2  Seld.,  412), 
is  a  chose  in  action,  and  his  check  does  not  transfer  the  debt  or  give  a  lien  upon 
it  to  a  third  person  without  the  assent  of  the  depositary.  This  is  a  well  estab- 
lished principle  of  law,  and  is  sustained  by  the  English  and  American  decisions. 
Chapman  v.  White,  2  Seld.,  412;  Butterworth  v.  Peck,  5  Bosw.,  341;  Ballard 
V'  Kandall,  1  Gray,  605 ;  Barker  v.  Anderson,  21  Wend.,  373 ;  Dykers  v.  Leather 
Manufg  Co.,  11  Paige,  616;  National  Bank  v.  Eliot  Bank,  5  Am.  L.  Eeg.,  711;  ^ 
Parsons  on  Bills  and  Notes,  edition  of  1863,  pp.  59,  60,  61,  and  notes;  Parke, 
Baron,  in  argument  in  Bellamy  v.  Majoribanks,  8  Eng.  L.  &  Eq.,  522,  523; 
Wharton  v.  Walker,  4  Barn.  &  Cress.,  163;  Warwick  v.  Kogers,  5  Mann.  «fe  G., 
374;  Byles  on  Bills,  chapter  "Check  on  a  Banker;"  Grant  on  Banking,  Lon- 
don edition,  1856,  96. 

The  few  cases  which  assert  a  contrary  doctrine  it  would  serve  no  useful  par- 
pose  to  review.  Testing  the  case  at  bar  by  these  legal  rules,  it  is  apparent  that 
the  court  below,  after  the  plaintiff  closed  his  case,  should  have  instructed  the 
jury,  as  requested  by  the  defendant,  that  the  plaintiff,  on  the  evidence  submitted 
by  him,  was  not  entitled  to  recover.  The  defendant  did  not  accept  the  check 
for  the  plaintiff,  nor  promise  him  to  pay  it,  but,  on  the  contrary,  refused  to  do 
so.  If  it  were  true,  as  the  evidence  tended  to  show,  that  the  bank,  before  the 
check  came  to  the  plaintiff's  hands,  paid  it  on  a  forged  indorsement  of  his  sig- 
nature, to  a  person  not  authorized  to  receive  the  money,  it  does  not  follow  that 

530 


TRANSFER,— ASSIGNMENT  OF  FUND.  $§860-857. 

the  bank  promised  the  plaintiff  to  pay  the  money  again  to  him  on  the  presenta- 
tion of  the  check  by  him  for  payment.  It  may  he^  if  it  could  be  shown  that 
the  bank  had  charged  the  check  on  its  books  against  the  drawer,  and  settled 
with  him  on  that  basis,  that  the  plaintiff  coald  recover  on  the  count  for  money 
had  and  received,  on  the  ground  that  the  rule  ex  cequo  et  bono  would  be  appli- 
cable, as  the  bank,  having  assented  to  the  order  and  communicated  its  assent  to 
the  paymaster,  would  be  considered  as  holding  the  money  thus  appropriated 
for  the  plaintiff's  use,  and  therefore  under  an  implied  promise  to  him  to  pay  it 
on  demand. 

§  350.  Oovernment  checks  are  subject  to  the  same  laws  which  govern  other 
checks. 

it  is  hardly  necessary  to  say  that  the  check  in  question  having  been  drawn 
on  a  public  depositary  by  an  officer  of  the  government  in  favor  of  a  public 
creditor,  cannot  change  the  rights  of  the  parties  to  this  suit.  The  check  was 
commercial  paper  and  subject  to  the  laws  which  govern  such  paper,  and  it  can 
make  no  difference  whether  the  parties  to  it  are  private  persons  or  public 
agents.  United  States  w.  Bank  of  Metropolis,  15  Pet,  377  (§§  127-134:,  supra). 
As  soon  as  the  deposit  was  made  to  the  credit  of  Lawler  as  postmaster,  the 
bank  was  authorized  to  deal  with  it  as  its  own,  and  became  answerable  to  Law- 
ler for  the  debt  in  the  same  manner  that  it  would  have  been  had  the  deposit 
been  placed  to  his  personal  credit. 

Judgment  reroersed  and  a  venire  de  novo  awarded. 

§  851.  Draft  an  equitable  assignment.— A  bank  having  coUected  money  belonging  to  A. 
sent  him  a  draft  (orcheck)  payable  to  order,  drawn  upon  G.  Before  the  draft  was  presented 
for  payment,  the  bank  became  insolvent  and  made  an  assignment,  and  C.  having  notice  of 
the  assignment  refused  payment  of  the  draft,  althpugh  holding  more  than  enough  of  the 
funds  of  the  bank  to  pay  it.  There  being  no  controversy  as  to  the  rights  of  the  drawee,  hdd^ 
that  the  draft  operated  as  an  equitable  assignment.  German  Savings  Institution  v.  Adae,  1 
McC,  503. 

■  §  352.  Drafts  drawn  by  a  creditor  upon  his  debtor  operate  in  the  hands  of  a  holder  for 
value  as  cm  equitable  assignment  of  the  debt,  which  has  priority  over  an  attachment  issued 
against  the  drawer  subsequently,  but  before  the  drawee  had  notice  of  the  drafts.  King  v. 
Gorsline,  4  Or.  C.  C,  150;  8.  P.,  MiUer  v.  Hubbard,  4  Or.  C.  C,  451.    See  §  46. 

g  353k  Unaccepted  bill.—  A  bill  of  exchange,  though  not  accepted,  protects  the  fund  against 
which  it  is  drawn  against  a  subsequent  attachment.    Corser  t;.  Craig,*  1  Wash.,  426. 

§  354.  A.  made  advances  to  B.  on  bills  of  lading  of  a  cargo.  It  was  agreed  that  the  cargo 
was  to  be  sold  by  D.  and  the  proceeds  returned  to  A.,  who  was  to  take  his  advances  out  of  them 
and  pay  the  remainder  to  B.  B.  gave  C.  a  draft  on  D.,  payable  ''out  of  proceeds  of  consign- 
ment." D.  did  not  accept  it,  and  gave  A.  notice  of  its  presentation.  A.  received  the  pro- 
ceeds of  the  sale  of  the  cargo,  and  paid  B.*s  draft  on  D.,  taking  a  bond  of  indemnity.  Held^ 
that  the  draft  not  having  been  accepted,  the  proceeds  came  into  A.'8  hands  unincumbered  by 
any  appropriation  or  assignment  which  could  bind  it  or  him  in  respect  to  it  McLoon  v.  Ldn<« 
quist,  2  Ben.,  9. 

§355.  An  unaccepted  draft  on  a  bank  in  which  the  drawer  has  funds  is  not  an  equitable 
assignment  of  those  funds  to  the  amount  of  the  draft,  so  as  to  give  the  holder  of  the  draft  a 
priority  over  other  creditors  of  the  drawee,  when  the  latter  goes  into  bankruptcy.  Bank  of 
Commerce  v.  Russell,  2  Dill.,  215. 

§  36B.  Maker  as  garnishee.— While  a  promissory  note,  indorsed  in  blank  by  the  payee, 
was  in  the  hands  of  a  purchaser  for  value,  an  attachment  issued  at  the  suit  of  the  creditors 
of  the  holder,  and  the  maker  of  the  note  was  summoned  as  garnishee.  After  the  service  of 
the  writ,  the  note  was  passed  to  a  third  party,  for  value,  and  without  notice.  J?cW,  that  the 
attachment  could  not  be  sustained,  and  that  the  bearer  of  the  note  on  the  day  of  payment  was 
entitled  to  recover  the  money  from  the  drawer.     Ludlow  t%  Bingham,  4  Dal.,  47. 

§  357.  The  mere  presentation  of  an  ordinary  biU  of  exchange,  drawn  upon  a  balance  in 
the  drawee's  hands,  which  balance  is  less  than  the  face  of  the  draft,  and  without  acceptance 
by  the  drawee,  does  not  operate' as  an  equitable  assignment  to  the  amount  of  such  balance  in 
favor  of  tbA  np-vee  or  holder,  and  creates  no  lien  in  his  favor.  Randolph  v.  Canby,*  11  N.  B. 
S*,  296. 
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§  358.  A  check  is  an  equitable  assignment  of  so  much  of  the  drawer's  funds  as  will  pay  it. 
£quitj  will  enforce  such  assignment  against  the  bank  (drawee),  although  no  action  at  law  is 
sustainable  on  a  check  against  the  bank  on  which  it  is  drawn.  And  if  the  drawer  become  in- 
solvent and  the  bank  (drawee)  pay  over  his  funds  in  its  hands  to  his  assignee,  the  holder  of 
such  check  may  recover  upon  it  in  equity  against  the  assignee,  notwithstanding  he  liiay  have 
proved  his  claim  under  the  check  before  the  assignee,  and  have  received  dividends  upon  it. 
The  two  remedies  are  concurrent.     First  Nat.  Bank  v.  Coates,*  3  McC,  9.    See  §§  48.  200,  335. 

§  359.  The  simple  drawing  of  a  check,  without  presentation,  acceptance  or  payment,  does 
not  transfer  the  fund  drawn  on,  to  the  amount  of  the  check,  from  the  drawer  to  the  holder  of 
the  check.    Strain  v.  Gourdin,*  11  N.  B.  R.,  150. 

§  360.  A  bank  is  not  liable  to  any  save  the  drawer  of  a  check  upon  ;t  for  the  amount 
thereof,  except  when  it  has  accepted  the  check  by  certification  or  otherwise.  .Essex  Co.  Nat. 
Bank  i;.  Bank  of  Montreal,  7  Biss.,  193  (§§  1053>58).    See  §§  201,  286.     ^ 

IV.  Bona  Fide  Holdeb. 

[See  K  li  7t  40, 117, 219,  230,  806,  828.] 

Summary  —  General  doctrine,  §§  861-36S,  365,  ^11.— Equities  between  payee  and  aecommodO' 
tion  acceptory  §  864. —  In  Alabama^  §  d6Q.  — Right  to  surrender  stock  and  cancel  note, 
§  3^7,— Accepting  a  note  as  collateral,  §  388.—  Holder  of  second  of  a  set,  §  389.—  Nature 
.  of  contract;  fraud,  §  370.— Facta  not  amounting  to  notice,  §§372,  373.— Pwrc/wwer  must 
have  actual  nx>tice,  §§  373,  374. —  Protected  only  cm  to  amount  paid  before  notice  of  fraud, 
§  875.—  Notice  that  a  bank  )iad  refused  to  discount  a  note,  %  376.—  Maker  in  possession  of 
an  indorsed  note,  %  377.— Proo/  of  misappropriation  of  funds,  §  378. —  Transfei'  with 
tmritten  guaranty,  §  379.— iVbic«  secured  by  mortgage,  §§  380,  381. 

§  361.  A  bona  fide  indorsee  for  value,  without  notice,  and  before  maturity,  is  not  affected 
by  equities  between  the  antecedent  parties.    Swift  v.  Tyson,  g^  382-386.     See  §§  24-34. 

§  362.  A  bona  fide  holder  of  negotiable  paper  indorsed  before  it  is  due  holds  it  clear  of 
any  claim  in  favor  of  the  maker  against  the  payee  existing  before  or  at  the  date  of  the  in- 
dorsement. In  such  case  the  remedy  of  the  maker  is  against  the  payee.  But  if  the  paper  is 
indorsed  after  maturity  the  indorsee  takes  it  at  his  own  risk,  subject  to  any  demand  in  favor 
of  the  maker  against  the  payee.     Fossitt  v.  Bell,  §§  887,  888. 

§  363.  Where  a  note  is  actually  indoi*sed  before  maturity  by  the  payee  and  delivered  to  a 
third  person  to  hold  for  the  benefit  of  the  payee's  creditor,  such  creditor  takes  the  note  free 
from  all  claims  or  set-offs  held  by  the  maker  against  the  payee,  although  the  note  be  not  actu* 
ally  delivered  to  the  creditor  by  the  third  person  until  after  maturity.    Ibid, 

§  364.  Equities  between  the  payee  and  an  accommodation  acceptor  are  not  chargeable  to  a 
purchaser  of  such  paper  for  value  in  good  faith,  and  without  notice.  Tilden  v,  Blair,  §§  389» 
390.     See  §§  5,  278. 

§  365.  A  bona  fide  purchaser  for  value  of  a  promissory  note  before  maturity  and  without 
notice  is  not  affected  by  any  equities  between  the  parties  to  the  paper.  Brown  v.  Spofford, 
§§  391-396. 

§  366.  In  Alabama  *'  bills  and  notes  payable  in  money  at  a  certain  place  of  payment  therein 
designated  *'  are  negotiable  instruments  governed  by  the  commercial  law,  and  in  the  hands  of 
a  bona  fide  holder  are  not  ''subject  to  all  payments,  set-offs  and  discounts  had  or  possessed 
against  the  same  previous  to  notice  of  the  assignment."    Oates  v.  National  Bank,  §§  397-404. 

g  367.  One  who  buys  stock  in  a  corporation,  giving  his  note  in  payment  for  it,  it  being 
agreed  by  the  company  that  the  maker  of  the  note  may,  at  its  maturity,  surrender  the  stock 
and  receive  back  his  note,  has  an  undoubted  right,  as  against  the  company,  but  not  as  against 
a  bona  fide  purchaser  of  the  note  before  maturity,  to  surrender  the  stock  and  cancel  the  note 
as  agreed ;  especially  if  he  has  been  induced  to  buy  it  by  false  representations  of  the  com- 
pany's officers  as  to  its  financial  status.    Ibid, 

§  368.  A  creditor  who  accepts  a  negotiable  note  before  maturity,  indorsed  in  blank  as  col- 
lateral security,  the  consideration  being  an  extension  to  the  debtor,  is  a  Jiolder  for  value,  and 
not  affected  with  equities  between  the  prior  parties.    Ibid. 

§  369.  A.  intrusted  B.  with  four  sets  of  bills  of  exchange  (each  set  composed  of  two  bills) 
accepted  by  A.  in  blank.  B.  filled  up  four  of  the  bills  (one  of  each  set),  as  directed,  but  did 
not  return  the  other  four  to  A.,  as  directed,  and  subsequently  filled  out  and  negotiated  two  of 
them.  Eeld,  that  one  who  purchased  these  two  bills  bona  fide  could  recover  upon  them  from 
A. ;  the  words  "second  of  exchange,  first  unpaid,''  written  upon  them,  being  held  no  notice  to 
him  that  they  were  negotiated  by  B.  without  authority.  Bank  of  Pittsburgh  v.  Neal, 
§§  405-407. 
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§  870.  A.  Bubscribed  for  stock  in  a  railway  company  and  gave  his  note,  secured  by  mort- 
gage on  his  farm,  to  pay  his  subscription.  The  company  agreed  that,  if  A.  would  assign  to 
it  his  right  to  any  dividends  he  might  become  entitled  to* as  a  holder  of  the  stock,  the  com- 
pany would  save  him  harmless  from  any  liability  for  interest  or  principal  on  his  notes.  Sub- 
sequently, the  company  assigned  the  notes  and  mortgage  as  collateral  security  to  B. ,  who 
sued  A.  upon  the  notes.  A.  set. up  the  agreement  in  defense,  and  also  that  the  notes  and 
mortgage  were  obtained  from  him  by  false  representations.  Held,  that  mere  expressions  of 
opinion  or  recommendations  were  to  be  distinguished  from  false  representations  or  state- 
ments ;  that  neither  the  false  representations  nor  the  contract  between  A.  and  the  company 
were  good  defenses  against  B.,  unless  notice  thereof  be  proved  against  him;  and  that  such 
notice  was  not  to  be  inferred  from  the  fact  that  B.  knew  of  the  purpose  for  which  the  notes 
and  mortgage  were  given ;  and  hdd  further,  that,  although  the  indorsement  by  the  company 
to  B.  was  informal,  it  was  cured  by  the  subsequent  indorsement  of  the  note  by  the  president 
of  the  company  before  the  note  matured.     Cooper  v,  Laber,  §§  408-411. 

§371.  Only  actual  knowledge  of  a  defense  to  a  note  can  defeat  a  bona  fide  holder's  action 
upon  it  in  a  United  States  court.    Bank  of  Sherman  v.  App3rsGn,'§§  412-415. 

§  872.  The  face  of  the  note  conveyed  knowledge  that  there  was  a  contract  for  land  which 
lay  in  Arkansas ;  that  the  payee  was  an  administrator.  The  holder  knew  that  the  adminis- 
trator pledged  the  note  for  a  loan  very  much  smaller  than -the  face  value  of  the  note,  at  an 
enormous  rate  of  interest.  Heldy  that  these  facts  were  not  enough  to  give  notice  of  probable 
defenses  to  the  note,  such  as  that  the  consideration  of  the  note  had  failed  by  reason  of  a  fail- 
ure of  title  and  diminution  in  quantity  of  the  land,  and  that,  by  the  contract  of  purchase,  the 
money  was  not  to  be  paid  imtil  the  title  was  satisfactory.    Ibid, 

§  373.  A  promissory  note  for  $30,000  was  given  by  A.  to  B.  B.  transferred  and  indorsed  it 
to  C,  who  indorsed  it  generally  in  blank  to  D.  Payments  of  interest  were  acknowledged  by 
entries  on  the  back  of  the  note,  purporting  to  be  acknowledgments  of  **C.  by  D."  In  the 
margin  of  the  note  was  the  following:  "This  note  secured  by  trust  deed  of  even  date  here- 
with, duly  stamped."  D.  was  in  fact  the  agent  of  the  vendor  of  the  property  covered  by  the 
trust  deed  and  note,  and  it  appeared  prol)able .  from  the  evidence  that  D.  was  not  in  fact  the 
owner  of  the  note,  but  merely  the  agent  of  C.  to  collect  it.  Nevertheless  he  indorsed  in 
blank  and  transferred  it  to  E.  as  collateral  for  a  loan  of  money.  E.  took  it  before  maturity,  in 
good  faith  and  without  any  notice  other  than  might  have  been  derived  from  the  foregoing 
facts.  Hdd,  that  there  was  nothing  upon  the  note  nor  anything  in  the  indorsements  upon  it 
to  notify  E.  that  it  did  not  belong  to  D. ,  and  that  E.  was  equitably  and  legally  owner  of  the 
note.  One  who  purchases  negotiable  paper  not  due,  from  another  who  is  apparently  the 
owner,  giving  a  consideration  for  it,  obtains  a  good  title,  though  he  may  know  facts  and  cir- 
cumstances that  cause  him  to  suspect,  or  would  cause  one  of  ordinary  prudence  to  suspect, 
that  the  person  from  whom  he  obtained  it  had  no  interest  in  it,  or  authority  to  use  it  for  his 
own  benefit,  and  though  by  ordinary  diligence  he  could  have  ascertained  those  facts.  He  can 
lose  his  right  only  by  actual  notice  or  bad  faith.    Swift  v.  Smith,  §§  416-419. 

§  374.  The  refusal  of  a  person  to  discount  a  bill  does  not  prove  that  he  is  suspicious  of  the 
title  of  the  one  who  offers  it  for  discount,  nor  is  the  lack  of  a  date  in  the  bill,  at  the  time  it  is 
offered,  material.  Neither  is  knowledge  that  the  one  who  offers  the  bill  is  embarrassed  in  his 
business  a  reason  for  suspicion  as  to  his  title  to  it.  Nor  in  any  case  is  the  holder  of  negotiable 
paper,  acquired  before  maturity,  affected  by  suspicious  circumstances,  but  only  by  actual 
notice  or  knowledge  of  antecedent  infirmities  of  title.     Ooodman  v,  Simonds,  ^g  420-425: 

§  375.  A.  purchased  of  B.  the  notes  of  C.  for  $10,000,  paying  therefor  $500  cash,  and  agree- 
ing subsequently  to  pay  the  balance  of  the  consideration.  Before  he  did  so,  however,  he  was 
notified  that  the  notes  were  obtained  by  fraud.  In  a  suit  upon  the  notes,  Ji^d,  that  A.  wa:^  a 
bona  fide  purchaser  only  to  the  extent  of  the  $500  paid  before  notice  of  the  fraud,  and  that  he 
could  only  recover  this  sum ;  that  portion  of  an  unperformed  contract  which  is  completed 
after  notice  of  a  fraud  is  not  within  the  principle  which  protects  one  acting  bona  fide;  if  the 
$500  had  been  agreed  upon  ns  the  full  consideration  of  the  notes,  and  had  been  paid  without 
notice  of  the  fraud  and  before  maturity  of  the  notes,  A.  might  have  recovered  their  full 
amount.    Dresser  v.  Missouri,  etc.,  R.  R.  Const.  Co.,  §  426. 

§  376.  A  note  was  made  payable  to  the  cashier  of  a  bank.  On  the  left  hand  side  of  the 
paper  it  was  marked  "credit  Diego  IfcTVoy."  This  was  also  signed  by  the  makers,  whose  in- 
tention was  that  the  bank  should  discount  the  paper  and  pass  the  proceeds  to  the  credit  of 
IfVoy,  who  was  the  factor  of  one  of  them.  The  bank  refused  to  discount  it,  and  put  upon 
it  a  pencil  mark  that  showed  it  had  been  offered^ and  refused  for  discount.  M*Voy  then  ne- 
gotiated it  to  other  parties  for  his  own  benefit.  Held,  that  such  parties  took  the  note  with 
notice  and  could  not  recover  upon  it.     Fowler  v,  Brantley,  §  427. 

§877.  The  fact  that  the  maker  is  in  possession  of  a  note  before  maturity, indorsed  by  another, 
is  notice  that  the  indorsement  is  for  the  accommodation  of  the  maker,  and  a  bank  which  dis- 
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counts  such  a  note  for  the  maker  is  chargeable  with  such  notice;  and  if  the  indorsement  is 
that  of  a  firm,  the  bank  is  put  upon  inquiry  as  to  whether  it  was  authorized  by  all  the  part- 
ners.   Lemoine  v.  Bank  of  North  America,  §§  43&-431. 

§  378.  A.  was  contractor  to  build  a  railway.  B.  was  sub-contractor.  A.  retained  fifteen 
per  cent,  of  B.'s  compensation  as  security  for  the  performance  of  B.*s  contract,  but  B.,  desir-. 
ing  more  money  with  which  to  pay  his  employees,  applied  to  A.,  who  agreed  to  let  him  have' 
|8,000,  if  he  would  procure  from  C.  an  acceptance  for  that  sum  to  be  delivered  to  A.  and  re- 
tained by  him  as  security  for  the  execution  of  B.*s  contract.  C.  signed  the  acceptance,  which 
was  delivered  to  A.,  who  negotiated  it  in  the  usual  course  of  business,  for  value  and  without 
notice  of  any  equities,  inter  partes,  to  D.,  the  plaintiff,  who  sues  C.  for  the  amount  of  it. 
Neither  illegality  of  consideration,  nor  fraud  in  the  inception  of  the  instrument,  was  charged 
or  pretended,  nor  was  it  alleged  that  the  acceptance  had  been  lost  or  stolen  before  the  plaint- 
iff received  it  for  discount.  Held,  that  evidence  was  not  admissible  to  show  that  the  first 
holder.  A.,  appropriated  the  acceptance  to  a  use  other  than  that  for  which  it  was  delivered  to 
him,  and  that  proof  of  such  misappropriation  was  not  sufficient  to  impeach  D.'s  title,  he  hav- 
ing discounted  the  note  before  maturity  for  value  and  without  notice.  Collins  v,  Gilbert, 
§§  432-436. 

§  379.  The  A  bank  gave  the  B.  bank  a  note,  secured  by  collaterals,  for  a  sum  of  money, 
to  be  held  by  the  B.  bank  as  a  fund  against  which  the  A  bank  might  draw  as  occasion  re- 
quired, it  being  agreed  that  the  B.  bank  should  not  negotiate  the  note.  Nevertheless,  the  B.. 
bank,  just  before  failing,  transferred  it  to  the  C.  bank,  writing  upon  the  back  of  it  a  guar- 
anty of  payment  at  maturity,  which  guaranty  was  signed  by  the  president  of  the  B.  bank.- 
Heldj  that  this  guaranty  was  not  an  indorsement  of  the  note,  nor  was  the  transfer  of  the 
note  such  a  negotiation  of  i<i  as  made  the  C.  bank  a  taker  of  the  paper  without  notice,  and 
that  in  an  action  by  the  C.  bank  against  the  A.  bank  on  the  note,  the  latter  might  defend  by 
showing  that  it  had  funds  on  deposit  with  the  B.  bank  sufficient  to  pay  the  note.  Trust  Com- 
pany V.  National  Bank,  §  437. 

§  380.  Notes  secured  by  mortgage  were  given  and  indorsed  for  a  valuable  consideration, 
without  notice  to  the  jtaker  of  any  defense  to  them.  The  property  was  subsequently  redeemed 
from  the  mortgage.  Heid,  that  the  redemption  was  no  defense  to  an  action  upon  the  notes. 
Brabston  v.  Gibson,  ^  488-440. 

§  381.  The  principle  that  when  a  vendor  recovers  the  possession  of  land  by  virtue  of  the 
power  of  redemption,  he  takes  it  free  of  all  incumbrances  created  by  the  purchaser,  has  no 
application  to  negotiable  paper,  though  given  for  a  thing  purchased  which  the  vendor  has  a 
right  to  redeem.    Ibid. 

[Notes.—  See  §§  441-505.] 

SWIFT  V.  TYSON. 

(16  Peters,  1-28.     1842.) 

Opinion  by  Mr.  Justice  Story. 

Statement  of  Facts. —  This  cause  comes  before  us  from  the  circuit  court  of 
the  southern  district  of  New  York  upon  a  certificate  of  division  of  the  judges 
of  that  court.  The  action  was  brought  by  the  plaintiff,  Swift,  as  indorsee, 
against  the  defendant,  Tyson,  as  acceptor  upon  a  bill  of  exchange  dated  at  Port- 
land, Maine,  on  the  1st  day  of  May,  1836,  for  the  sura  of  $1,54:0.30,  payable 
six  months  after  date  and  grace,  drawn  by  one  Nathaniel  Norton  and  one 
Jairus  S.  Keith  upon  and  accepted  by  Tyson,  at  the  citj'  of  New  York,  in 
favor  of  the  order  of  Nathaniel  Norton,  and  by  Norton  indorsed  to  the  plaint- 
iflf.  The  bill  was  dishonored  at  maturity.  At  the  trial  the  acceptance  and  in- 
dorsement of  the  bill  were  admitted,  and  the  plaintiff  there  rested  his  case. 
The  defendant  then  introduced  in  evidence  the  answer  of  Swift  to  a  bill  of  dis- 
covery, by  which  it  appeared  that  Swift  took  the  bill  before  it  became  due,  in 
payment  of  a  promissory  note  due  to  him  by  Norton  and  Keith ;  that  he  un- 
derstood that  the  bill  was  accepted  in  part  payment  of  some  lands  sold  by 
Norton  to  a  company  in  New  York;  Jhat  Swift  was  a  bona  fde  holder  of  the 
bill,  not  having  any  notice  of  anything  in  the  sale  or  title  to  the  lands,  or  oth- 
erwise, impeaching  the  transaction,  and  with  the  full  belief  that  the  bill  was 
justly  due.    The  particular  circumstances  are  fully  set  forth  in  the  answer  in 
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ibe  record,  but  it  does  not  seem  necessary  farther  to  state  them.  The  defend- 
ant then  offered  to  prove  that  the  bill  was  accepted  by  the  defendant  as  pare 
consideration  for  the  purchase  of  certain  lands  in  the  state  of  Maine  which 
Norton  and  Keith  represented  themselves  to  be  the  owners  of,  and  also  repre- 
sented to  be  of  great  value,  and  contracted  to  convey  a  good  title  thereto;  and 
that  the  representations  were  in  every  respect  fraudulent  and  false,  and  Norton 
and  Keith  had  no  title  to  the  lands,  and  that  the  same  were  of  little  or  no  value. 
The  plaintiff  objected  to  the  admission  of  such  testimon}*^,  or  of  any  testimony 
as  against  him,  impeaching  or  showing  a  failure  of  the  consideration  on  which 
the  bill  was  accepted,  under  the  facts  admitted  by  the  defendant,  and  those 
proved  by  him,  by  reading  the  answer  of  the  plaintiff  to  the  bill  of  discovery. 
The  judges  of  the  circuit  court  thereupon  divided  in  opinion  on  the  following 
point  or  question  of  law:  whether,  under  the  facts  last  mentioned,  the  defend- 
ant was  entitled  to  the  same  defense  to  the  action  as  if  the  suit  was  between  the 
original  parties  to  the  bill,  that  is  to  say,  Norton  or  Norton  and  Keith  and 
the  defendant;  and  whether  the  evidence  so  offered  was  admissible  as  against 
the  plaintiff  in  the  action.  And  this  is  the  question  certified  to  us  for  our 
decision. 

§  382.  Bona  fide  liolder  not  affected  iy  equities. 

There  is  no  doubt  that  a  lona  fide  holder  of  a  negotiable  instrument  for  a 
valuable  consideration,  without  any  notice  of  facts  which  impeach  its  validity 
as  between  the  antecedent  parties,  if  he  takes  it  under  an  indorsement  made! 
before  the  same  becomes  due,  holds  the  title  unaffected  by  these  facts,  and  may 
recover  thereon,  although,  as  between  the  antecedent  parties,  the  trjinsaction 
may  be  without  any  legal  validity.  This  is  a  doctrine  so  long  and  so  well  es- 
tablished, and  so  essential  to  the  security  of  negotiable  paper,  that  it  is  laid  up 
among  the  fundamentals  of  the  law,  and  requires  no  authority  or  reasoning  to 
be  now  brought  in  its  support.  As  little  doubt  is  there  that  the  holder  of  any 
negotiable  paper  before  it  is  due  is  not  bound  to  prove  that  he  is  a  bona  fide^ 
holder  for  a  valuable  consideration  without  notice;  for  the  law  will  presume 
that,  in  the  absence  of  g,ll  rebutting  proofs,  and  therefore  it  is  incumbent  upon 
the  defendant  to  establish  by  way  of  defense  satisfactory  proofs  of  the  con- 
trary, and  thus  to  overcome  ihQ  prima  facie  title  of  the  plaintiff. 

§  383.    Whether  in  New  York  a  pre^exieting  debt  in  a  valuable  conaideratum 
for  indorsing  a  note^  discussed. 

In  the  present  case  the  plaintiff  is  a  hona  fide  holder  without  notice  for  what 
the  law  deems  a  good  and  valid  consideration ;  that  is,  for  a  pre-existing  debt ;  and 
the  only  real  question  in  the  cause  is  whether,  under  the  circumstances  of  the 
present  case,  such  a  pre-existing  debt  constitutes  a  valuable  consideration  in  the 
senset  of .  the  general  rule  applicable  to  negotiable  instruments.  We  say  under 
the  circumstances  of  the  present  case,  for,  the  acceptance  having  been  made  in 
New  York,  the  argument  on  behalf  of  the  defendant  is  that  the  contract  is  to 
be  treated  as  a  New  York  contract,  and,  ther^ore,  to  be  governed  by  the  laws 
of  New  York,  as  expounded  by  its  courts,  as  well  upon  general  principles  as  by 
the  express  provisions  of  the  thirty-fourth  section  of  the  judiciary  act  of  1789, 
c.  20.  And  then  it  is  further  contended  that,  by  the  law  of  New  York  as  thus 
expounded  by  its  courts,  a  pre-existing  debt  does  not  constitute,  in  the  sense  of 
the  general  rule,  a  valuable  consideration  applicable  to  negotiable  instruments. 
In  the  first  place,  then,  let  us  examine  into  the  decisions  of  the  courts  of  New 
York  upon  this  subject.  In  the  earliest  case,  Warren  v.  Lynch,  5  Johns.,  239, 
the  supreme  court  of  New  York  appear  to  have  held  that  a  pre-existing  debt- 

585 


S  884.  BILLS  AND  NOTES. 

was  a  safl3cient  consideration  to  entitle  a  bona  fide  holder  without  notice  to  re- 
cover the  amount  of  a  note  indorsed  to  him,  which  might  not,  as  between  the 
original  parties,  be  valid.  The  same  doctrine  was  affirmed  by  Mr.  Chancdilor 
Kent  in  Bay  v.  Coddington,  5  Johns.  Ch.,  54.  Upon  that  occasion  he  said  that 
negotiable  paper  can  be  assigned  or  transferred  by  an  agent  or  factor,  or  by  any 
other  person,  fraudulently,  so  as  to  bind  the  true  owner  as  against  the  holder, 
provided  it  be  taken  in  the  usual  course  of  trade,  and  for  a  fair  and  valuable 
consideration,  without  notice  of  the  fraud.  But  he  added,  that  the  holders  in 
that  case  were  not  entitled  to  the  benefit  of  the  rule,  because  it  was  not  nego- 
tiated to  them  in  the  usual  course  of  business  or  trade,  nor  in  payment  of  any 
antecedent  and  existing  debt,  nor  for  cash,  or  property  advanced,  debt  created, 
or  responsibility  incurred,  on  the  strength  and  credit  of  the  notes;  thus  directly 
affirming  that  a  pre-existing  debt  was  a  fair  and  valuable  consideration  within 
the  protection  of  the  general  rule.  And  he  has  since  affirmed  the  same  doctrine, 
upon  a  full  review  of  it,  in  his  commentaries.  3  Kent  Com.,  §  44,  p.  81.  The 
decision  in  the  case  of  Bay  v.  Coddington  was  afterwards  affirmed  in  the  court 
•  of  errors,  20  Johns.,  637,  and  the  general  reasoning  of  the  chancellor  was  fully 
sustained.  There  were,  indeed,  peculiar  circumstances  in  that  case  which  the 
court  seem  to  have  considered  as  entitling  it  to  be  treated  as  an  exception  to 
the  general  rule,  upon  the  ground,  either  because  the  receipt  of  the  notes  was 
under  suspicious  circumstances,  the  transfer  having  been  made  after  the  known 
insolvency  of  the  indorser,  or  because  the  holder  had  received  it  as  a  mere  se- 
curity for  contingent  responsibilities,  with  which  the  holders  had  not  then  be- 
come charged.  There  was,  however,  a  considerable  diversity  of  opinion  among 
the  members  of  the  court  upon  that  occasion,  several  of  them  holding  that  the 
decree  ought  to  be  reversed,  others  affirming  that  a  pre-existing  debt  wasa  val- 
ualjle  consideration,  sufficient  to  protect  the  holders,  and  others  again  insisting 
that  a  pre-existing  debt  was  not  sufficient.  From  that  period,  however,  for  a 
series  of  years,  it  seems  to  have  been  held,  by  the  supreme  court  of  the  state, 
that  a  pre-existing  debt  was  not  a  sufficient  consideration  to  shut  out  the  equi- 
ties of  the  original  parties  in  favor  of  the  holders.  But  no  case  to  that  effect 
has  ever  been  decided  in  the  court  of  errors.  The  cases  cited  at  the  bar^  and 
especially  Eoosa  v,  Brotherson,  10  Wend.,  85;  The  Ontario  Bank  v.  Worthing- 
lon,  12  id.,  593,  and  Payne  v.  Cutler,  13  id.,  605,  are  directly  in  point.  But  the 
more  recent  cases.  The  Bank  of  Salina  v.  Babcock,  21  Wend.,  499,  and  The 
Bank  of  Sandusky  v.  Scoville,  24  id.,  115,  have  greatly  shaken,  if  they  have 
not  entirely  overthrown,  those  decisions,  and  seem  to  have  brought  back  the 
doctrine  to  that  promulgated  in  the  earliest  cases.  So  that,  to  say  the  least  of 
it,  it  admits  of  serious  doubt,  whether  any  doctrine  upon  this  question  can,  at 
the  present  time,  be  treated  as  finally  established ;  and  it  is  certain  that  the 
court  of  errors  have  not  pronounced  any  positive  opinion  upon  it. 

§  384,  Federal  coicrta  not  hound  hy  state  laivs,  except  statutes  reHating  to  real 
estate  and  other  purely  local  matters. 

But,  admitting  the  doctrine  to  be  fully  settled  in  New  York,  it  remains  to  be 
considered  whether  it  is  obligatory  upon  this  court,  if  it  differs  from  the  prin- 
ciples established  in  the  general  commercial  law.  It  is  observable  that  the 
courts  of  New  York  do  not  found  their  decisions  upon  this  point  upon  any  local 
statute,  or  positive,  fixed,  or  ancient  local  usage;  but  they  deduce  the  doctrine 
from  the  general  principles  of  commercial  law.  It  is,  however,  contended  that 
the  thirty-fourth  section  of  the  judiciary  act  of  1789,  c.  20,  furnishes  a  rule  oblig- 
atory upon  this  court  to  follow  the  decisions  of  the  state  tribunals  in  all  cases  to 
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^hich  they  apply.  That  seotion  provides  "  that  the  laws  of  the  several  states, 
except  where  the  constitution,  treaties  or  statutes  of  the  United  States  shall 
otherwise  require  or  provide,  shall  be  regarded  as  rules  of  decision  in.  trials  at 
common  law  in  the  courts  of  the  United  States,  in  cases  where  they  apply." 
In  order  to  maintain  the  argument,  it  is  essential,  therefore,  to  hold  that  the 
word  '^  laws,"  in  this  section,  includes  within  the  scope  of  its  meaning  the  deeis^ 
ions  of  the  local  tribunals.  In  the  ordinary  use  of  language,  it  will  hardly  be 
contended  that  the  decisions  of  courts  constitute  laws.  They  are,  at  most,  only 
evidence  of  what  the  laws  are,  and  are  not  of  themselves  laws.  They  are  often 
re-examined,  reversed  and  qualified  by  the  courts  themselves,  whenever  they 
are  found  to  be  either  defective,  or  ill-founded,  or  otherwise  incorrect.  The 
laws  of  a  state  are  more  usually  understood  to  mean  the  rules  and  enactments 
promulgated  by  the  legislative  authority  thereof,  or  long-established  local  cus- 
tonis  having  the  force  of  laws.  In  all  the  various  cases  which  have  hitherto 
come  before  us  for  decision,  this  court  have  uniformly  supposed  that  the  true  in- 
terpretation of  the  thirty-fourth  section  limited  its  application  to  state  laws 
strictly  local,  that  is  to  say,  to  the  positive  statutes  of  the  state,  and  the  construc- 
tion thereof  adopted  by  the  local  tribunals,  and  to  rights  and  titles  to  things 
having  a  permanent  locality,  such  as  the  rights  and  titles  to  real  estate,  and 
other  matters  immovable  and  intraterritorial  in  their  nature  and  character.  It 
never  has  been  supposed  by  us  that  the  section  did  apply,  or  was  designed  to 
apply,  to  questions  of  a  more  general  nature,  Hot  at  all  dependent  upon  local 
statutes  or  local  usages  of  a  fixed  and  permanent  operation,  as,  for  example,  to 
the  construction  of  ordinary  contracts  or  other  written  instruments,  and  es- 
pecially to  questions  of  general  commercial  law,  where  the  state  tribunals  are 
called  upon  to  perform  the  like  functions  as  ourselves,  that  is,  to  ascertain,  upon 
general  reasoning  and  legal  analogies,  what  is  the  true  exposition  of  the  con- 
tract or  instrument,  or  what  is  the  just  rule  furnished  by  the  principles  of  com- 
mercial law  to  govern  the  case.  And  we  have  not  now  the  slightest  difficulty 
in  holding  that  this  section,  upon  its  true  intendment  and  construction,  is 
strictly  limited  to  local  statutes  and  local  usages  of  the  character  before  stated, 
and  does  not  extend  to  contracts  and  other  instruments  of  a  commercial  nature, 
the  true  interpretation  and  eflFect  whereof  are  to  be  sought,  not  in  the  decisions 
of  the  local  tribunals,  but  in  the  general  principles  and  doctrines  of  commercial 
jurisprudence.  Undoubtedly  the  decisions  of  the  local  tribunals  upon  such 
subjects  are  entitled  to,  and  will  receive,  the  most  deliberate  attention  and  re- 
spect of  this  court;  but  they  cannot  furnish  positive  rules  or  conclusive  author- 
ity by  which  our  own  judgments  are  to  be  bound  up  and  governed.  The  law 
respecting  negotiable  instruments  may  be  truly  declared,  in  the  language  of 
Cicero,  adopted  by  Lord  Mansfield  in  Luke  v.  Lydo,  2  Burr.,  882,  887,  to  be  in 
a  great  measure  not  the  law  of  a  single  country  only,  but  of  the  commercial 
world.  "  N(m  erit  alia  lex  Rom(B,  alia  Aihenis^  alia  nuno^  alia  post/iac,  sed  et 
apud  omnes  gentes^  et  ovmi  tempat'e^  una  cademqxie  lex  obtinebiV* 
§  385.  Pre-existing  debt  a  good  consideration  for  indorsing  a  note. 
It  becomes  necessary  for  us,  therefore,  upon  the  present  occasion,  to  express 
our  own  opinion  of  the  true  result  of  the  commercial  law  upon  the  question 
now  before  us.  And  we  have  no  hesitation  in  saying  that  a  pre-existing  debt 
does  constitute  a  valuable  consideration  in  the  sense  of  the  general  rule  already 
stated,  as  applicable  to  negotiable  instruments.  Assuming  it  to  be  true  (which, 
however,  may  well  admit  of  some  doubt  from  the  generality  of  the  language) 
that  the  holder  of  a  negotiable  instrument  is  unaffected  with  the  equities  be- 
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tween  the  antecedent  parties  of  which  he  has  no  notice  o^ly  where  he  received 
it  in  the  usual  course  of  trade  and  business  for  a  valuable  consideration,  before 
it  becomes  due,  we  are  prepared  to  say  that  receiving  it  in  payment  of  or  as 
security  for  a  pre-existing  debt  is  according  to  the  known  usual  course  of  trade 
and  business.  And  why,  upon  principle,  should  not  a  pre-existing  debt  be 
deemed  such  a  valuable  consideration  ?  It  is  for  the  benefit  and  convenience 
of  the  commercial  world  to  give  as  wide  an  extent  as  practicable  to  the  credit 
and  circulation  of  negotiable  paper,  that  it  may  pass  not  only  as  security  for 
new  purchases  and  advances,  made  upon  the  transfer  thereof,  but  also  in  pay- 
ment of  and  as  security  for  pre-existing  debts.  The  creditor  is  thereby  enabled 
to  realize  or  to  secure  his  debt,  and  thus  may  safely  give  a  prolonged  credit,  or 
forbear  from  taking  any  legal  steps  to  enforce  his  rights.  The  debtor  also  has 
the  advantage  of  making  his  negotiable  securities  of  equivalent  value  to  cash. 
But  establish  the  opposite  conclusion,  that  negotiable  paper  cannot  be  applied 
in  payment  of  or  as  security  for  pre-existing  debts,  without  letting  in  all  the 
equities  between  the  original  and  antecedent  parties,  and  the  value  and  circula- 
tion of  such  securities  must  be  essentially  diminished,  and  the  debtor  driven  to 
the  embarrassment  of  making  a  sale  thereof,  often  at  a  ruinous  discount,  to 
some  third  person,  and  then  by  circuity  to  apply  the  proceeds  to  the  payment 
of  his  debts.  What,  indeed,  upon  such  a  doctrine,  would  become  of  that  large 
class  of  cases  where  new  notes  are  given  by  the  same  or  by  other  parties  by 
way  of  renewal  or  security  to 'banks,  in  lieu  of  old  securities  discounted  by 
them  which  have  arrived  at  maturity?  Probably  more  than  one-half  of  all 
bank  transactions  in  our  country,  as  well  as  those  of  other  countries,  are  of 
this  nature.  The  doctrine  would  strike  a  fatal  blow  at  all  discounts  of  negotia- 
ble securities  for  pre-existing  debts.  This  question  has  been  several  times  before 
this  court,  and  it  has  been  uniformly  held  that  it  makes  no  difference  whatso- 
ever as  to  the  rights  of  the  holder,  whether  the  debt  for  which  the  negotiable 
instrument  is  transferred  to  him  is  a  pre-existing  debt,  or  is  contracted  at  the 
time  of  the  transfer.  In  each  case  he  equally  gives  credit  to  the  instrument. 
The  cases  of  Coolidge  v.  Payson,  2  Wheat.,  66,  70,  73  (§§  139-141,  supra),  and 
Townsley  v,  Sumrall,  2  Pet,  170,  182  (§§  142-150,  supra),  are  directly  in  point. 
In  England  the  same  doctrine  has  been  uniformly  acted  upon.  As  long  ago 
BiS  the  case  of  Pillans  v.  Van  Mierop,  3  Burr.,  1664,  the  very  point  was  made 
and  the  objection  was  overruled.  That,  indeed,  was  a  case  of  far  more  strin- 
gency than  the  one  now  before  us;  for  the  bill  of  exchange,  there  drawn  in 
discharge  of  a  pre-existing  debt,  was  held  to  bind  the  party  as  acceptor  upon  a 
mere  promise  made  by  him  to  accept  before  the  bill  was  actually  drawn.  Upon 
that  occasion  Lord  Mansfield,  likening  the  case  to  that  of  a  letter  of  credit, 
said  that  a  letter  of  credit  may  be  given  for  money  already  advanced,  as  well 
as  for  money  to  be  advanced  in  future;  apd  the  whole  court  held  the  plaintiff 
entitled  to  recover.  From  that  period  downward  there  is  not  a  single  case  to 
be  found  in  England  in  which  it  has  ever  been  held  by  the  court  that  a  pre- 
existing debt  was  not  a  valuable  consideration,  sufScient  to  protect  the  holder, 
within  the  meaning  of  the  general  rule,  although  incidental  dicta  have  been 
sometimes  relied  on  to  establish  the  contrary,  such  as  the  dictum  of  Lord  Chief 
Justice  Abbott  in  Smith  v.  De  Witts,  6  Dowl.  &  Ky.,  120,  and  De  la  Chauraette 
V,  Bank  of  England,  9  Barn.  &  Cress.,  208,  where,  however,  the  decision  turned 
upon  very  different  considerations.  Mr.  Justice  Bayley,  in  his  valuable  work 
on  bills  of  exchange  and  promissory  notes,  lays  down  the  rule  in  the  most  gen- 
eral terms.     "  The  want  of  consideration,"  says  he,  "in  ioto  or  in  part,  cannot 
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be  insisted  on,  if  the  plaintiff,  or  any  intermediate  party  between  him  and  the 
defendant,  took  the  bill  or  note  bona  fide  and  upon  a  valid  consideration."  Bay- 
ley  on  Bills,  pp.  499,  500,  5th  London  ed.,  1830.  It  is  observable  that  he  here 
uses  the  words  "  valid  consideration,"  obviously  intending  to  make  the  distinc- 
tion that  it  is  not  intended  to  apply  solely  to  cases  where  a  present  considera- 
tion for  advances  of  money  on  goods  or  otherwise  takes  place  at  the  time  of 
the  transfer  and  upon  the  credit  thereof.  And  in  this  he  is  fully  borne  out  by 
the  authorities.  They  go  further,  and  establish  that  a  transfer  as  security  for 
past  and  even  for  future  responsibilities,  will,  for  this  purpose,  be  a  sufficient, 
valid  and  valuable  consideration.  Thus,  in  the  case  of  Bosanquet  v.  Dudman,' 
1  Starkie,  1,  it  was  held  by  Lord  Ellenborough,  that,  if  a  banker  be  under  ac- 
ceptances to  an  amount  beyond  the  cash  balance  in  his  hands,  every  bill  he 
holds  of  that  0X3isXomex%  hona  fde^  he  is  to  be  considered  as  holding  for  value; 
and  it  makes  no  difference,  though  he  hold  other  collateral  securities,  more  than 
sufficient  to  cover  the  excess  of  his  acceptances.  The  same  doctrine  was  affirmed 
by  Lord  Eldon  in  Eg  parte  Bloxham,  8  Ves.  Jr.,  531,  as  equally  applicable  to 
past  and  to  future  acceptances.  The  subsequent  cases  of  Hey  wood  v,  Watson, 
4  Bing.,  496,  and  Bramah  v,  Roberts,  1  Bing.  New  Ca.,  469,  and  Percivalv. 
Frampton,  2  Cromp.,  M.  &  R.,  180,  are  to  the  same  effect.  They  directly  estab- 
lish that  a  honafide  holder  taking  a  negotiable  note  in  payment  of  or  as  security 
for  a  pre-existing  debt  is  a  holder  for  a  valuable  consideration,  entitled  to  pro- 
tection against  all  the  equities  between  the  antecedent  parties.  And  these  are 
the  latest  decisions  which  our  researches  have  enabled  us  to  ascertain  to  have 
been  made  in  the  English  courts  upon  this  subject. 

In  the  American  courts,  so  far  as  we  have  been  able  to  trace  the  decisions, 
the  same  doctrine  seems  generally,  but  not  universally,  to  prevail.  In  Brush  v. 
Scribner,  11  Conn.,  388,  the  supreme  court  of  Connecticut,  after  an  elaborate 
review  of  the  English  and  New  York  adjudications,  held,  upon  general  princi- 
ples of  commercial  law,  that  a  pre-existing  debt  was  a  valuable  consideration, 
sufficient  to  convey  a  valid  title  to  a  honafide  holder  against  all  the  antecedent 
parties  to  a  negotiable  note.  There  is  no  reason  to  doubt  that  the  same  rule 
has  been . adopted  and  constantly  adhered  to  in  Massachusetts;  and  certainly 
there  is  no  trace  to  be  found  to  the  contrary.  In  truth,  in  the  silence  of  any  adju- 
dications upon  the  subject,  in  a  case  of  such  frequent  and  almost  daily  occurrence 
in  the  commercial  states,  it  may  fairly  be  presumed  that  whatever  constitutes 
a  valid  and  valuable  consideration,  in  other  cases  of  contract,  to  support  titles 
of  tbe  most  solemn  nature,  is  held  a  fortiori  to  be  sufficient  in  cases  of  negoti- 
able instruments,  as  indispensable  to  the  security  of  holders,  and  the  facility 
and  safety  of  their  circulation.  Be  this  as  it  maj%  we  entertain  no  doubt  that 
a  bona  fide  holder,  for  a  pre-existing  debt  of  a  negotiable  instrument,  is  not 
affected  by  any  equities  between  the  antecedent  parties,  where  he  has  received 
the  same  before  it  became  due,  without  notice  of  any  such  equities.  We  are 
all,  therefore,  of  opinion,  that  the  question  on  this  point,  propounded  by  the  cir- 
cuit court  for  our  consideration,  ought  to  be  answered  in  the  negative;  and  we 
shall  accordingly  direct  it  so  to  be  certified  to  the  circuit  court. 

§  386.  Negotiable  paper  taken  ae  ooUateral  security  is  not  taken  in  dtie  course 
of'  trade. 

Opinion  by  Mr.  Justice  Catron. 

Upon  the  "point  of  difference  between  the  judges  below,  I  concur  that  the 
extinguishment  of  a  debt,  and  the  giving  a  ^c?*^  consideration,  such  as  the  record 
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presents,  will  protect  the  purchaser  and  assignee  of  a  negotiable  note  from  the 
infirmity  affecting  the  instrument  before  it  was  negotiated.  But  I  am  unwilling 
to  sanction  the  introduction  of  a  doctrine  into  the  opinion  of  this  court,  aside 
from  the  case  made  by  the  record,  or  argu«d  by  the  counsel,  assuming  to  main- 
tain that  a  negotiable  note  or  bill,  pledged  as  collateral  security  for  a  previous 
debt,  is  taken  by  the  creditor  in  the  due  course  of  trade;  and  that  he  stands  on 
the  foot  of  him  who  purchases  in  the  market  for  money,  or  takes  the  instru- 
ment in  extinguishment  of  a  previous  debt.  State  courts  of  high  authority  on 
commercial  questions  have  held  otherwise;  and  that  they  will  yieW  to  a  mere 
expression  of  opinion  of  this  court,  or  change  their  course  of  decision  in  con- 
formity to  the  recent  English  cases  referred  to  in  the  principal  opinion,  is  im- 
probable; whereas,  if  the  question  was  permitted  to  rest  until  it  fairly  arose, 
the  decision  of  it  either  way  by  this  court,  probably,  would,  and  I  think  ought, 
to  settle  it.  As  such  a  result  is  not  to  be  expected  from  the  opinion  in  this 
cause,  I  am  unwilling  to  embarrass  myself  with  so  much  of  it  as  treats  of  nego- 
tiable instruments  taken  as  a  pledge.  I  never  heard  this  question  spoken  of  as 
belonging  to  the  case,  until  the  principal  opinion  was  presented  last  evening; 
and  therefore  I  am  not  prepared  to  give  any  opinion  even  was  it  called  for  by 
the  record. 

Fossrrr  v,  bell. 

(Circuit  Court  for  Ohio:  4  McLean,  427-430.    1848.) 

Opinion  by  Leaviit,  J. 

Statement  of  Facts. —  This  suit  is  brought  on  a  note  drawn  by  the  defend- 
ant for  $1,174.41,  payable  to  Britton  Leming,  or  order,  twenty  days  after  date, 
dated  2d  of  February,  1847,  and  indorsed  by  Leming  to  the  plaintiflPs.  The 
defendant  has  pleaded  a  set-off  to  this  note,  in  substance  as  follows:  that 
before  the  indorsement  of  the  note  to  the  plaintiffs,  Leming  was  indebted  to 
Bell  in  the  sum  of  $750,  on  a  note  dated  1st  of  May,  1847,  payable  to  E. 
Holmes  one  day  after  date,  and  in  the  further  sum  of  $750,  on  a  note  dated  1st 
January,  1847,  payable  to  said  Holmes  the  1st  of  Jund  in  that  year,  both  in- 
dorsed to  Bell  by  Holmes.  The  matter  in  controversy  between  these  parties 
is  whether  these  notes  constitute  a  legal  setoff  in  the  present  action.  And 
this  depends  wholly  on  the  date  of  the  indorsement  of  the  note  on  which  this 
action  is  brought.  It  is  very  clear,  if  the  plaintiffs  became  the  owners  of  this 
note  for  a  good  consideration,  before  its  maturity,  and  without  notice  of  any 
offset  against  it  by  the  defendant,  the  latter  cannot  avail  himself  in  this  action 
of  Leming's  note  to  Holmes,  indorsed  by  Holmes  to  him. 

§  387.  Rights  of  indorsees  hefore^  and  after  inatxcrity. 

It  is  well  settled  that  the  hona  fide  holder  of  a  negotiable  note,  indorsed 
before  it  is  due,  holds  it  clear  of  any  claim  in  favor  of  the  maker  against  the 
payee,  existing  before  or  at  the  date  of  the  indorsement.  In  such  a  case,  the 
remedy  of  the  maker  is  against  the  payee.  The  reverse  of  this  principle  obtains, 
if  the  note  is  indorsed  after  maturity.  Then  the  indorsee  takes  it  at  his  own 
risk,  subject  to  any  demand  in  favor  of  the  maker  against  the  payee.  It  will 
be  for  the  jury  to  decide  the  question  of  fact,  involving  the  actual  date  of  the 
indorsement  of  the  note  in  question.  It  would  appear  from  the  evidence  that 
this  note  became  the  property  of  the  plaintiffs  under  the  following  circum- 
stances, as  set  forth  in  the  deposition  of  Joseph  R  Gitchell.  He  testifies  that 
in  January,  1847,  Leming  sent  for  the  witness;  that  he  went  to  Leming's 
house,  and  found  him  sick  and  confined  to  his  room.    Leming  expressed  a  wish 

540 


BONA  FIBE  HOLDER.  g  388. 

to  secure  certain  creditors,  and  especially  the  plaintiffs  in  this  suit;  and  for  this 
purpose  transferred,  for  the  special  benefit  of  the  plaintiffs,  an  account  against 
the  defendant  amounting  to  $1,300,  executing  at  the  same  time  an  order  for  the 
payment  of  the  account  to  them.  The  defendant,  it  seems,  recognized  this 
transfer,  and  on  the  1st  or  2d  of  February,  1847,  paid  in  cash  on  the  account 
transferred  for  the  security  of  the  plaintiff  the  sum  of  $135,  and  gave  his  note, 
payable  to  Leming,  for  the  balance,  $1,174.41.  This  is  the  note  on  which  this 
suit  is  brought  —  it  bears  date  2d  of  February,  1847,  and  is  payable  in  twenty 
days.  Leming,  on  that  day,  indorsed  the  note  in  blank  and  delivered  it  to 
Gitchell  for  the  use  and  benefit  of  the  plaintiffs.  Gitchell  acted  as  the  friend 
and  agent  of  plaintiffs,  but  without  any  previous  understanding  or  conference 
with  them  in  regard  to  this  transaction.  He  states  that  the  note  was  delivered 
to  the  plaintiffs  or  their  agent  in  the  beginning  of  May,  1847. 

§  388.  Note  assigned  hy  debtor  to  creditor^  and  given  to  creditor's  agent. 
From  the  evidence  before  the  jury,  there  seems  to  be  nothing  disclosed 
impeaching  this  transaction  as  fraudulent.  Leming,  who  was  a  bona  fide  debtor 
of  the  plaintiffs,  evinced  a  proper  desire  that  they  should  be  paid,  and  for  this 
purpose  transferred  his  claim  against  Bell,  as  before  stated.  Subsequently,  on 
the  2d  of  February,  1847,  Bell  gave  his  note  for  the  balance  then  due  on  that 
account,  payable  to  Leming  or  order,  in  twenty  days,  and  this  note  on  the  same 
day  was  indorsed  b}'  Leming,  and  placed  in  the  hands  of  Gitchell,  to  be  held  by 
him  for  the  benefit  of  the  plaintiffs.  There  is  no  evidence  that  Leming  was,  at 
this  time,  insolvent  or  even  embarrassed  in  his  circumstances;  and  there  is, 
therefore,  no  ground  to  presume  an  intention  on  his  part  to  give  a  fraudulent 
preference  to  the  plaintiffs  over  the  other  creditors.  Nor  is  there  any  pretense 
that  he  was  not  justly  indebted  to  the  plaintiffs  to  the  amount  of  this  note.  If 
the  jury  are  satisfied  that  the  note  on  which  this  suit  is  brought  was  fairly 
indorsed  to  the  plaintiffs,  on  the  2d  of  February,  1847,  and  on  that  day  became 
the  property  of  the  plaintiffs,  through  the  agency  of  Gitchell,  though  not  deliv- 
ered to  them  till  the  beginning  of  May  following,  it  will  result,  from  the  prin- 
ciples of  law  before  laid  down,  that  they  are  entitled  to  a  verdict  for  the  amount 
of  the  note  and  interest.  The  notes  of  Leming  to  £.  Holmes,  insisted  on  as  a 
proper  matter  of  set-off  against  the  plaintiffs'  claim,  were  indorsed  by  Holmes 
to  the  defendant  on  the  1st  of  May,  1847  —  more  than  two  months  after  the 
maturity  of  the  note  indorsed  by  Leming  to  the  plaintiffs.  These  notes  can- 
not, therefore,  be  set  off  in  this  suit.  It  would  seem,  from  the  evidence,  that 
they  were  transferred  to  the  defendant  upon  the  condition  that  they  could  be 
set  off  against  the  note  on  which  this  suit  is  brought.  From  this  it  is  to  be 
inferred  that  the  defendant  entertained  doubts  whether  they  could  be  so  used, 
at  the  time  they  were  transferred  to  him.  He  has  no  ground  of  complaint  that 
they  do  not  constitute  a  set-off  in  this  action.  By  the  terms  of  the  agreement 
between  the  defendant  and  Holmes,  the  former  has  a  clear  right  to  return  the 
notes  to  Holmes;  or,  if  he  prefers  that  course,  he  can  seek  his  remedy  by  suit 
against  Leming.  In  either  case,  he  will  not  be  a  sufferer.  Verdict  for  the 
plaintiffs. 

TILDEN  V.  BLAIR. 

(21  Wanace,  241-249.    1874.) 

Ebeoe  to  IT.  S.  Circuit  Court,  Southern  District  of  New  York. 
Statement  op  Faots, —  The  draft  in  this  case  was  drawn  by  Pelton,  a  resi- 
dent of  Chicago,  on  Tilden  &  Co.,  who  resided  in  the  state  of  New  York. 
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The  draft  was  accepted  by  the  drawees  for  the  accommodation  of  Pelton.  The 
drawees  received  no  consideration  and  had  no  funds  to  protect  the  draft. 
The  draft  was  dated  at  Chicago,  bat  by  the  acceptance  was  made  payable  in 
the  city  of  New  York.  It  was  returned  to  Chicago,  indorsed  by  Pelton  to  Cov- 
entry, and  the  latter  sold  it  in  Chicago  to  Blair.  Blair  had  no  notice  of  the 
arrangement  with  Tilden  &  Co. 

§  889.  Negotiable  paper  governed  hy  the  law  of  the^state  where  negotiated, 
although  -accepted  eUewhere. 

Opinion  by  Mb.  Justjce  Steong. 

That  the  contract  upon  which  the  suit  was  brought  was  made  in  Illinois 
must  be  considered  as  established  by  the  findings  of  the  circuit  court.  It  is 
true  the  defendants  formally  accepted  the  draft  in  New  York,  and  promised  to 
pay  at  a  bank  in  New  York,  but  there  was  no  operative  acceptance  until  the 
draft  was  negotiated.  They  sent  it  back  to  Illinois,  where  it  had  been  drawn, 
for  the  purpose  of  having  it  negotiated  there.  Pelton,  the  drawer,  for  whose 
accommodation  the  acceptance  was  given,  was  thus  constituted  the  agent  of 
the  acceptors  to  give  effect  to  their  action.  While  the  draft  remained  in  his 
hands  it  was  no  binding  contract.  He  had  no  rights  as  against  the  defendants, 
but  he  was  empowered  to  negotiate  the  draft,  and  thereby  to  initiate  a  liability 
not  only  of  himself,  but  also  of  the  defendants.  It  was  only  when  the  instru- 
ment was  negotiated  that  it  became  an  accepted  draft.  It  has  long  been 
settled  that  the  liability  of  an  acceptor  does  not  arise  from  merely  writing  his 
name  on  the  bill,  but  that  it  commences  with  the  subsequent  delivery  to  a  bona 
fide  holder,  or  with  notice  of  acceptance  given  to  such  holder.  Byles  on  Bills, 
151.  That  this  is  so  has  often  been  asserted  in  judicial  decisions,  and  often  in 
New  York.  Cook  v,  Litchfield,  5  Seld.,  279;  Lee  v.  Selleck,  33  N.  Y.,  615; 
Hyde  v.  Goodnow,  3  Comst.,  271.  The  doctrine  is  most  reasonable.  It  is, 
therefore,  quite  immaterial,  under  the  facts  of  this  case,  that  the  defendants 
resided  in  New  York,  and  that  they  ^A^^  wrote  their  acceptance  upon  the  draft. 
In  legal  effect  they  accepted  the  draft  in  Chicago,  when  by  their  authority  the 
drawer  negotiated  it,  and  thus  caused  effect  to  be  given  to  their  undertaking. 
Nor  is  the  law  of  the  contract  changed  by  the  fact  that  the  acceptance  was 
made  payable  in  New  York.  The  place  of  payment  was  doubtless  designated 
for  the  convenience  of  the  acceptors,  or  to  facilitate  the  negotiation  of  the 
draft.  But  it  is  a  controlling  fact  that  before  the  acceptance  had  any  opera- 
tion— before  the  instmment  became  a  bill,  the  defendants  sent  it  to  Illinois 
for  the  purpose  of  having  it  negotiated  in  that  state  —  negotiated,  it  must  be 
presumed,  at  such  a  rate  of  discount  as  by  the  law  of  that  state  was  allowable. 
What  more  cogent  evidence  could  there  be  that  it  was  intended  to  create  an 
Illinois  bill?  The  case  is  exactly  the  same  as  it  would  be  if  the  defendants 
had  been  residents  of  Chicago  when  the  draft  was  drawn,  and  had  accepted  it 
at  Chicago  for  the  accommodation  of  the  drawer,  designating  New  York  as  the 
place  of  payment.  It  is  plain,  therefore,  that  the  contract  is  an  Illinois  con- 
tract, and  that  the  rights  and  liabilities  of  the  parties  must  be .  determined  ac- 
cording to  the  law  of  that  state.  By  its  statutes  persons  may  contract  to 
receive  ten  per  cent,  interest  up6n  any  debt  due  them,  whether  it  be  verbal  or 
written.  If  they  stipulate  for  a  higher  rate  they  forfeit  the  interest,  but  the 
statute  expressly  allows  the  recovery  of  the  principal.  The  contract  is  not  de- 
clared to  be  void.  Only  so  much  of  it  is  void  as  exacts  the  excessive  interest. 
And  by  a  legislative  act  passed  February  12,  A.  D.  1857,  it  is  enacted  as  fol- 
lows,* via^:  ^^  When  any  contract  or.  loan  shall  be  made  in  this  state,  or  between 
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citizens  of  this  state  and  any  other  state  or  cduntl'y,  bearing  interest  at  any 
rate  which  vras  or  shall  be  lawful  according  to  any  law  of  the  state  of  Illinois, 
it  shall  and  may  be  lawful  to  make  the  amount  of  principal  and  interest  of 
such  contract  or  loan  payable  in  any  other  state  or  territory,  of  the  United 
States,  or  in  the  city  of  London,  in  England,  and  in  all  such  cases  such  contract 
or  loan  shall  be  deemed  and  considered  as  governed  by  the  laws  of  the  state  of 
Illinois,  and  shall  not  be  affected  by  the  laws  of  the  state  or  country  where  the 
same  shall  be  made  payable/'  Provisions  very  similar  to  these  are  also  made 
by  the  statute  of  February  12,  1867.    Gross'  Statutes,  371-2. 

§  S90.  Bona  fide  purchaser  not  char^eaUe  with  equities  between  original 
parties  to  lilL 

If,  then,  the  contract  is,  as  we  think  it  must  be  regarded,  an  Illinois  contract, 
and  if,  therefore,  the  rights  of  the  plaintiff  are  to  be  determined  by  the  laws 
of  that  state,  there  can  be  no  doubt  he  was  entitled  to  judgment,  and  to  judg- 
ment  for  the  full  face  df  the  draft,  with  interest  from  the  time  it  fell  due. 
Even  if  the  contract  had  been  usurious,  he  would  have  been  entitled  to  a  judg- 
ment for  all  that  the  circuit  court  allow^ed  him,  for,  as  we  have  seen,  the  con- 
tract would  not  have  been  void,  the  statute  expressly  declaring  that  when 
usury  is  taken  the  principal  debt  may  be  recovered,  while  the  interest  reserved 
may  not  be.  The  case  would  be  quite  different  if  the  law  of  the  state  made 
void  an  instrument  usuriously  negotiated.  There  was,  *  however,  no  usury. 
And  where  a  note  or  a  bill  is  not  made  void  by  statute,  mere  illegality  in  its 
consideration  will  not  affect  the  rights  of  a  bona  fide  holder  for  value.  Korris 
V.  Langley,  19  K  H.,  423;  Converse  v.  Foster,  32  Vt.,  828;  Conkling  v.  Under- 
bill, 3  Seam.,  388.  The  plaintiff  in  this  case  was  a  bona  fide  purchaser  of  the 
draft.  At  the  time  of  his  purchase  he  had  no  notice  of  any  equities  in  the 
drawer,  or  in  the  acceptors.  There  was  nothing  on  the  face  of  the  instrument 
to  awaken  suspicion  that  it  was  accommodation  paper,  or  that  it  had  not  been 
regularly  and  lawfully  negotiated.  He  bought  it  from  bill  brokers,  after  it  had 
been  indorsed  by  the  drawer  and  payee,  and  also  by  Carpenter,  an  apparent  in- 
dorsee of  the  payee.  That  his  purchase  was  not  corrupt;  that  it  was  perfectly 
lawful  under  the  law  of  Illinois,  can  admit  of  no  question.  Sherman  v.  Black- 
man,  24  111.,  347;  Hemenway  v.  Cropsey,  37  111.,  357.  And  this  is  the  rule 
everywhere  unless  the  note  or  bill  is  declared  by  statute  to  be  void  in  its  incep- 
tion. The  plaintiffs  in  error,  therefore,  have  no  cause  of  complaint.  The  cir- 
cuit court  gave  judgment  against  them  for  the  sum  which  the  plaintiff  had 
paid  for  the  draft,  without  interest.  The  judgment  was  only  too  favorable  to 
them.  It  should  have  been  for  the  full  amount  of  the  acceptance,  with  interest 
from  the  time  it  fell  due,  and  had  the  case  been  brought  here  by  the  plaintiffs 
below  we  should  direct  such  a  judgment.  But  the  present  writ  presents  to  us 
only  the  assignments  of  error  made  by  the  defendants,  and  as  they  are  unsus* 
tained,  we  can  do  no  more  than  affirm  the  judgment  given. 

BROWN  V.  SPOFFORD. 
(5  Otto,  474-485.     1877.) 

'.  Ebiiob  to  the  Supreme  Court  of  the  District  of  Columbia. 

Statement  of  Facts. —  Brown  &  Son  made  their  notes  payable  to  one  of 
themselves,  and  the  payee  indorsed  them  in  blank  and  delivered  them  to  Cake, 
president  of  a  coal  company,  with  whom  the  firm  had  business  relations.  From 
that  company  the  not^s  passed  in  due  course  of  tnide  (as  was  alleged),  and  bet- 
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fore  maturity,  to  Spofford.  At  maturity  the  notes  were  duly  protested  for 
non-payment,  and  two  suits  were  brought  upon  them.  The  defense  was,  that 
at  the  time  the  notes  were  made  a  written  agreement  was  entered  into  with 
Cake,  president,  etc.,  to  the  effect  that  the  notes  were  collateral  for  other  secu- 
rities, and  upon  their  payment  the  notes  were  to  be  delivered  to  Brown  & 
Son.  Defendants  offered  to  prove  that  plaintiffs  gave  their  own  note  for  those 
of  Brown  &  Son,  and  that  Cake  said  that  the  company  compromised  to  indem- 
nify plaintiffs  and  would  take  up  the  Brown  notes  at  their  maturity.  This  tes- 
timony was  excluded.  There  were  judgments  in  each  case  against  defendants. 
Further  facts  appear  in  the  opinion  of  the  court. 

§  891.  HiglUs  of  holder  of  indorsed  paper. 

Opinion  by  Mb.  Jubticb  Clippobd. 

Promissory  notes  payable  to  order  may  be  transferred  by  indorsement,  or 
when  indorsed  in  blank  or  made  payable  to  bearer,  they  are  transferable  by 
mere  delivery,  and  the  possession  of  such  an  instrument,  indorsed  in  blank  or 
made  payable  to  bearer,  i^  prima  facie  evidence  that  the  holder  is  the  proper 
owner  and  lawful  possessor  of  the  same,  and  nothing  short  of  fraud,  not  even 
gross  negligence,  if  unattended  with  mala  fid-ee^  is  sufficient  to  overcome  the 
effect  of  that  evidence,  or  to  invalidate  the  title  of  the  holder,  supported  by 
that  evidence.  Goodman  v.  Harvey,  4  Ad.  &  Ell.,  870;  Goodman  v.  Simonds, 
20  How.,  343;  Collins  «.  Gilbert,  94  U.  S.,  753  (§§  432-436,  infra)',  Noxon  v. 
De  Wolf,  10  Gray  (Mass.),  343;  Magee  «.  Badger,  34  N.  Y.,  247.  Sufficient 
appears  to  show  that  the  plaintiffs  claim  to  recover  of  the  defendants  the  amount 
of  tive  promissory  notes,  set  forth  in  the  record,  each  dated  January  8,  1872, 
payable  to  the  order  of  Austin  P.  Brown  in  one,  two,  three,  four  and  five 
months  from  date,  amounting  in  the  aggregate  to  the  sum  of  $11,336.64.  Due 
indorsement  of  the  notes  was  made  by  the  payee,  and  the  plaintiffs  also  claim 
to  recover  the  costs  and  fees  of  protest  and  notice  to  the  'makers  for  non- 
payment. Service  was  made,  and  the  defendants  appeared  and  pleaded  the 
general  issue  and  two  special  pleas,  which  are  fully  set  forth  in  the  recopd. 

§  392.  Special  pleas  nM  necessary ^  when. 

Issue  was  joined  by  the  plaintiffs  upon  the  first  plea  of  the  defendants,  and 
to  the  second  plea  the  plaintiffs  replied,  and  denied  the  same  in  fact  and  in  sub- 
stance, and  all  and  singular  the  matters  therein  set  forth,  and  alleged  in  further 
reply  that  they  became  the  holders  of  the  notes  in  the  regular  course  of  mer- 
cantile dealings  for  a  full,  fair  and  valuable  consideration,  before  the  maturity  of 
the  notes  and  without  any  notice  or  knowledge  of  the  matters  set  forth  and 
alleged  in  the  defendants'  second  plea.  They  also  deny  and  traverse  all  the 
allegations  and  averments  contained  in  the  defendants'  third  plea.  Special  pleas 
in  such  a  case  are  unnecessary,  as  every  such  defense,  where  the  action  is 
assumpsit  upon  promissory  notes,  is  admissible  under  the  general  issue. 

Delay  ensued,  and  at  a  subsequent  term  the  parties  went  to  trial,  and  the 
verdict  and  judgment  were  in  favor  of  the  plaintiffs,  in  the  sum  of  $11,300.47, 
with  costs  and  interest.  Exceptions  were  taken  by  the  defendants,  as  appears 
by  the  record.  Six  notes,  it  seems,  were  given  by  the  defendants,  all  of  the 
same  date,  one  of  which  was  not  due  when  the  suit  was  instituted  to  recover 
the  amount  of  the  first  five.  On  the  2d  of  August,  1872,  the  plaintiffs  sued  tbq 
other  note,  which  was  signed  and  indorsed  like  the  other  five,  and  was  for 
the  sum  of  $2,267.32  for  value  received.  Service  was  made,  and  the  defend- 
ants appeared  and  filed  three  pleas,  of  the  same  legal  effect  as  those  filed  in 
the  preceding  case.    Keplications  were  also  filed  by  the  plaintiffs,  of  the  same 
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legal  import  as  those  which  they  filed  in  the  suit  to  enforce  payment  of  the  first 
five  notes.  Proper  issues  being  joined,  the  parties  went  to  trial;  and  the  ver- 
dict and  judgment  were  for  the  plaintiffs,  in  the  sum  of  $2,269.85,  with  costs 
and  interest,  as  therein  provided.  Separate  judgments  were  rendered  in  the  two 
cases;  but  the  defendants  were  allowed  to  file  eight  bills  of  exceptions  to  the 
rulings  of  the  court  in  each  of  the  cases,  which  were  subsequently  signed  and 
sealed  by  the  presiding  judge,  each  of  the  bills  of  exceptions  having  respect 
to  the  trial  in  the  respective  suits  as  if  the  same  had  been  previously  consol- 
idated and  the  verdicts  had  been  rendered  at  the  same  time  by  the  same  jury. 
Both  judgments  were  removed  into  this  court  by  one  writ  of  error. 

Certain  errors  are  assigned  here  as  applicable  to  the  judgment  in  each  of  the 
respective  cases,  in  substance  and  effect  as  follows:  1.  Evidence  was  offered 
by  the  defendants  to  prove  the  alleged  agreement  between  them  and  the  com- 
pany, which  was  excluded  by  the  court,  and  they  assign  for  error  that  the 
court  erred  in  excluding  that  evidence.  2.  That  the  court  erred  in  holding 
that  the  agreement  between  the  company  and  the  defendants  offered  in  evi- 
dence would  not  affect  the  right  of  the  plaintiffs  to  recover  in  the  suits.  8. 
That  the  court  erred  in  holding  that  if  the  plaintiffs  received  the  notes  before 
maturity,  without  notice  of  the  alleged  agreement,  the  defendants  were  liable 
in  the  action,  even  though  the  plaintiffs  paid  their  own  notes  with  money  bor- 
rowed from  the  company,  whose  agents  they  were  in  the  transaction.  4. 
That  the  court  erred  in  instructing  the  jury  that  if  they  find  from  the  evi- 
dence that  the  plaintiffs  did  have  notice  of  the  alleged  agreement  between  the 
company  and  the  defendants,  still  they  may  recover  in  the  actions  if  the  jury 
further  find  that  the  defendants  neglected  and  failed  to  comply  with  the  terms 
of  the  agreement.  5.  That  the  court  erred  in  instructing  the  jury  that  the 
agreement  to  receive  as  a  comprbmise  in  discharge  of  the  notes  a  sum  less 
than  the  amount  of  the  same  could  only  be  made  available  as  a  defense,  by 
proving  that  the  sum  agreed  was  paid  or  tendered  by  the  defendants  as 
therein  stipulated.  Exceptions  not  assigned  for  error  will  not  be  separately  ex- 
amined. Two  of  the  errors  assigned,  to  wit,  the  first  and  the  second,  are  so 
nearly  alike'that  they  may  be  examined  together. 

§  393.  Parol  evidence  of  an  agreement  contemporaneous  with  a  promissory 
note  and  varying  its  terms  or  legal  affect  is  not  admissible. 

Negotiable  notes  are  written  instruments,  and  as  such  they  cannot  be 
contradicted,  nor  can  their  terms  be  varied  by  parol  evidence;  and  that  proposi- 
tion is  universally  true  where  the  promissory  note  is  in  the  hands  of  an  inno- 
cent holder.  Where  a  bill  of  exchange  was  drawn  in  the  usual  form,  and  was 
protested  for  non-payment,  the  court  held  twenty  years  ago  that  parol  evi- 
dence of  an  understanding  between  the  drawer  and  the  party  in  whose  favor 
the  bill  was  drawn  was  inadmissible  to  vary  the  terms  of  the  instrument. 
Brown  v.  Wiley,  20  How.,  442.  In  that  case,  the  defendant  offered  to  prove 
to  the  jury,  pursuant  to  the  defense  set  up  in  a  special  pl6a,  a  parol  agreement 
between  him  and  the  plaintiffs,  that  the  bill  should  not  be  presented  for  ac- 
ceptance until  funds  were  furnished  and  placed  in  the  hands  of  the  drawees, 
to  provide  for  a  certain  other  draft,  who  had  agreed  to  accept  the  second  bill 
when  funds  were  received  to  meet  their  liability  for  accepting  the  first  bill; 
but  the  court  below  excluded  the  evidence,  and  the  defendant  excepted ;  and 
this  court  decided  that  the  ruling  was  correct,  and  ajfirraed  the  judgment,  hold- 
ing that  the  evidence  offered,  that  the  bill  should  not  be  presented  until  a  dis- 
tant, uncertain  or  undefined  period,  tended  in  a  very  material  degree  to  alter 
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and  vary  the  operation  and  effect  of  the  instrament.  Shankland  v.  Washings 
ton,  5  Pet.,  394;  1  Greenl  Evid.  (12th  ed.),  318;  Stackpole  v.  Arnold,  11  Mass.^ 
27;  Hunt  v.  Adams,  7  id.,  518;  Myrick  v.  Dame,  9  Cush.  (Mass.),  248;  Thomp- 
son V.  Ketcham,  8  Johns.,  192. 

Certain  fixed  principles  govern  the  liability  of  parties  to  a  bill  of  exchange 
or  promissory  note  which  are  essential  to  the  credit  and  circulation  of  such- 
paper,  of  which  the  most  important  is  that  whatever  may  have  occurred  be- 
tween other  parties  to  the  instrument,  if  not  fraudulent  in  its  inception,  the 
holder  of  the  same,  if  he  acquired  it  for  value  in  the  usual  CQurse  of  business 
before  maturity,  cannot  be  affected  by  any  such  transactions,  unless  it  be  first 
shown  that  he  had  knowledge  of  such  transactions  at  the  time  the  transfer  was 
made.  Kothing  less  than  knowledge  of  such  transactions  can  meet  the  exigen- 
cies of  such  a  defense,  the  rule  being  that  the  bona  jide  holder  of  a  negotiable 
instrument  for  value,  if  acquired  before  maturity  and  without  notice  of  any 
facts  which  impeach  its  validity  between  the  antecedent  parties,  has  a  good 
title  to  the  instrument,  unaffected  by  any  such  prior  transaction,  and  may 
recover  the  amount,  even  though  the  instrument,  as  between  the  antecedent 
parties,  is  without  any  legal  validity.  Goodman  v.  Simonds,  20  How.,  343^ 
(§J5  420-425,  infra)\  Swift  v.  Tyson,  16  Pet.,  1  (§§  3S2-386,  mpra).  Attempt 
was  made  in  a  leading  case  to  prove  that  the  payee  agreed  with  the  indorser 
that,  if  he  would  indorse  the  note,  he  should  incur  no  responsibility,  as  the 
payment  was  secured  by  collaterals,  and  when  offered  in  the  circuit  court  the 
evidence  was  admitted;  but  the  court,  when  the  case  was  brought  here  on  writ' 
of  error,  reversed  the  judgment,  holding  that  the  evidence  should  have  been 
excluded.  Bank  v.  Dunn,  6  Pet.,  61.  Decided  cases  of  the  most  authoritative 
character  have  determined  that  parol  evidence  of  an  oral  agreement,  alleged  to 
have  been  made  at  the  time  of  the  drawing,  making  or  indorsement  of  a  bill 
or  note,  cannot  be  admitted  to  vary,  qualify,  contradict,  add  to  or  subtract 
from,  the  absolute  terms  of  a  written  contract.  Specht  v.  Howard,  16  Wall.^. 
564.  In  the  absence  of  fraud,  accident  or  mistake,  the  rule  is  the  same  in 
equity  as  at  law,  that  parol  evidence  of  an  oral  agreement  alleged  to  have 
been  made  at  the  time  of  drawing,  making  or  indorsing  a  bill  or  note,  cannot 
be  permitted  to  vary,  qualify  or  contradict,  or  to  add  to  or  subtract  from,  the 
absolute  terms  of  the  written  contract.  Forsythe  v,  Kimball,  91  U.  S.,  29L 
Parol  evidence  of  an  agreement,  made  contemporaneously  with  a  promissory 
note  which  contains  an  absolute  promise  to  pay  at  a  specified  time,  is  not 
admissible  in  order  to  extend  the  time  for  payment,  or  to  provide  for  the  pay- 
ment out  of  any  particular  fund,  or  in  any  other  way  than  that  specified  in  the 
instrument,  or  to  make  the  payment  depend  uplon  condition.  Chitty,  Contr. 
(10th  ed.),  99;  Abrey  r.  Crux,  Law  Kep.,  5  C.  P.,  41;  Allan  v.  Furbish',  4  Gray, 
514;  2  Pars.  Bills  and  Notes,  501.  Apply  these  rules  to  the  case  before  the 
court  and  it  is  clear  that  the  first  and  second  assignments  of  error  must 
be  overruled,  as  it  is  clear  that  the  evidence  offered  was  inadmissible,  and  that 
the  ruling  of  the  court  was  correct. 

§  394.  Rights  of  a  hona  fide  purchaser  of  a  promissory  note. 
Due  execution  of  the  notes  is  admitted,  nor  is  it  questioned  that  they  were 
indorsed  in  blank,  as  set  up  by  the  plaintiffs.  Beyond  all  doubt,  the  plaintiffs 
became  the  holders  of  the  notes  before  maturity,  and  for  value;  but  the  defend- 
ants insist  that  the  plaintiffs  did  not  become  the  holders  of  the  same  in  good 
faith,  nor  in  the  regular  course  of  business;  and  they  requested  the  court  to 
instruct  the  jury  that,  if  they  believed  that  the  plaintiffs  came  into  the  posses- 
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sion  of  the  notes  without  paying  valae,  or  under  circumstances  which  would 
have  put  a  prudent  man  upon  inquiry  concerning  the  alleged  agreement,  then 
the  jury  must  consider  the  plaintiffs  bound  by  the  agreement,  and  that  their 
verdict  should  be  for  the  defendants.  Three  objections  arise  to  that  prayer  for 
instruction,  any  one  of  which  is  sufficient  to  show  that  it  was  properly  re- 
jected: 1.  Because  the  uncontradicted  evidence  showed  that  the  plaintiffs  did 
pay  value  for  the  notes.  2.  Because  the  settled  rule  of  law  is  that  the  plaint- 
iffs, as  the.  holders  of  the  notes  for  value,  and  having  acquired  the  same  before 
maturity  and  in  the  usual  course  of  business,  or  without  notice  of  any  prior 
equities,  have  a  good  title  to  the  same,  irrespective  of  what  may  have  tran- 
spired between  the  defendants  and  prior  holders  of  the  notes.  3.  Because 
there  is  no  evidence  in  the  case  that  the  plaintiffs  had  knowledge  of  any 
equities  between  the  defendants  and  such  prior  parties,  the  settled  commercial 
rule  being  that  nothing  less  than  prior  knowledge  of  such  facts  and  circum- 
stances as  impeach  the  title  can  meet  the  exigencies  of  such  a  defense,  unless 
it  be  shown  that  the  instrument  or  instruments  were  fraudulent  in  their  iucep- 
tion.  Where  the  supposed  defect  or  infirmity  in  the  title  of  the  instrument 
appears  on  the  face  at  the  time  of  the  transfer,  the  question  whether  the  party 
who  took  it  had  notice  or  not  is  in  general  a  question  of  construction,  and  must 
be  determined  by  the  court  as  matter  of  law,  as  has  been  held  by  this  court  in 
several  cases.  Andrews  v.  Pond,  13  Pet.,  65;  Fowler  v.  Brantly,  14  id.,  318 
(§  427,  infra).  But  it  is  a  very  different  thing  when  it  is  proposed  to  impeach 
the  title  of  a  holder  for  value  by  proof  of  any  facts  and  circumstances  outside 
of  the  instrument  itself.  He  is  then  to  be  affected,  if  at  all,  by  what  has  oc- 
curred between  other  parties;  and  he  may  well  claim  an  exemption  from  any 
consequences  flowing  from  their  acts,  unless  it  be  first  shown  that  he  had 
knowledge  of  such  facts  and  circumstances  at  the  time  the  transfer  was  made. 
Goodman  v.  Simonds,  20  How.,  343  (§§  420-425,  infra);  Collins  u  Gilbert,  94 
U.  8.,  753  (§§  432-436,  i7ifra).  Tested  by  these  authorities,  it  follows  that  the 
third  assignment  of  error  must  be  overruled. 

§  39o*  A  party  cannot  avail  hiniaelf  of  a  compromise  unless  he  can  show  per* 
f  ordnance  on  his  part. 

Both  the  fourth  and  the  fifth  assignments  of  error  hare  respect  to  the  sup- 
posed compromise  which  it  is  alleged  was  proposed  and  adopted ;  and,  inas- 
much as  they  relate  to  the  same  stapte  of  facts,  they  will  be  examined  together. 
Parties  may,  doubtless,  adjust  their  controversies;  and  where  they  do  so  in 
good  faith  and  underatandingly,  courts  of  justice  will  uphold  the  adjustment, 
unless  it  violates  the  rules  of  law  applicable  to  the  transaction.  Suppose  that 
is  so,  still  it  is  clear  the  alleged  compromise  was  never  carried  into  effect. 
What  was  proposed  is  that  the  notes  were  to  be  delivered  up  upon  the  payment 
of  a  prescribed  amount  at  the  time  and  in  the  manner  set  forth  in  the  agree- 
ment; but  nothing  was  ever  paid  or  tendered,  nor  was  anything  ever  done  in 
fulfilment  of  the  agreement.  Instead  of  that,  the  evidence  shows  that  the  de- 
fendants never  made  any  attempt  to  make  the  payments;  and  the  court  in- 
structed the  jury,  that,  if  they  found  that  the  agreement  of  compromise  was 
never  carried  out  by  the  defendants,  it  constitutes  no  defense  to  the  action; 
that  such  a  compromise  can  only  be  made  available  to  the  defendants  as  a  de- 
fense by  proving  that  the  sums  agreed  to  be  paid  in  discharge  were  paid  or 
tendered  as  stipulated.  Formal  exceptions  were  taken  to  those  instructions, 
and  they  are  the  basis  of  the  errors  alleged  in  the  fourth  and  fifth  assignments. 

Sufficient  appears  to  show  that  the  indebtedness  of  the  defendants  amounted 
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to  the  snm  of  $13,603.96,  and  that  the  p1ainti£Fs  agreed  to  accept  $10,000  as  a 
compromise,  ^^upon  the  payments  being  made  at  the  times  stated,"  from  which 
it  is  evident  that  nothing  short  of  the  fulfilment  of  that  agreement  would  dis- 
charge the  original  demand,  and  that  such  a  compromise  to  be  available  must 
be  performed.  2  Pars.  Contr.  (6th  ed.),  685;  2  Story,  Contr.  (5th  ed.),  537; 
Chitty,  Contr.  (10th  ed.),  693.  Agreements  unperformed  cannot  be  pleaded  as 
accord  and  satisfaction.  United  States  v.  Clarke,  Hemp.,  315.  Where  a  cred- 
itor agreed  to  satisfy  a  judgment  for  a  less  sum  than  the  amount  recovered,  if 
paid  by  a  day  certain,  and  the  debtor  failed  to  make  the  payment,  it  was  held 
that  the  creditor  might  enforce  the  judgment  for  the  full  amount.  Early  v. 
Bogers,  16  How.,  599.  Performance  of  the  agr^ment  by  the  judgment 
debtor,  it  was  held  in  that  case,  was  a  condition  precedent  to  the  proposed  re- 
duction of  the  judgment;  and  the  court  said,  we  think  the  district  judge  inter- 
preted the  agreement  of  the  parties  and  the  judgment  correctly,  as  the  parties 
made  the  reduction  dependent  on  a  condition  which  has  not  been  fulfilled. 
Where  an  arrangement  was  made  for  the  discharge  of  certain  notes,  but  the 
arrangement  failed  because  one  of  the  debtors  disagreed  to  the  terms  of  the 
composition,  the  court  decided  that  the  debt  stood  revived,  and  that  judgment 
was  properly  rendered  for  the  whole  amount.  Clark  v.  Bo  wen,  22  id.,  270; 
Addison,  Contr.  (6th  ed.),  996.  Two  other  exceptions  were  taken  at  the  trial, 
in  respect  to  which  it  is  only  necessary  to  say  that  they  have  not  been  assigned 
for  error,  and  if  they  had  been,  it  would  not  have  benefited  the  defendant,  as 
the  questions  presented  fall  within  the  rules  already  sufficiently  explained. 

§  396.  Certain  ii^regidanties  in  practice  reprehended. 

Nothing  remains  for  remark  except  to  advert  very  briefly  to  certain  irregu- 
larities which  appear  in  the  proceedings.  Judgment  was  rendered  in  the  first 
suit  before  the  parties  went  to  trial  in  the  second,  and  yet  the  defendants  were 
allowed  to  file  eight  bills  of  exceptions,  which  purport  to  bo  applicable  to  each 
of  the  two  cases;  and  the  judgment  in  each  case  is  removed  here  by  one  writ 
of  error,  though  the  transcript  does  not  show  that  the  two  cases  were  ever  con- 
solidated. Such  proceedings  are  palpably  irregular;  but  inasmuch  as  they  are 
not  the  subject  of  objection  by  either  party,  the  court  has  decided  to  exercise 
jurisdiction  and  dispose  of  the  controversy.  Separate  judgments  having  been 
entered  in  the  court  of  original  jurisdiction,  the  judgment  rendered  here  must 
be  separately  applied  in  the  court  below. 

Jvdgment  affirmed. 
GATES  V.  NATIONAL  BANK. 

(10  Otto,  239-251.    1879.) 

Eeror  to  U.  S.  Circuit  Court,  Middle  District  of  Alabama. 

Opinion  by  Mr.  Justice  Ha.rlan. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  a  judgment  in  favor  of  the 
First  National  Bank  of  Montgomery,  against  Gates,  the  plaintiflF  in  error,  upon 
a  promissory  note  for  $5,200,  executed  by  him  at  Eufala,  Alabama,  on  the  25th 
day  of  July,  1873,  and  made  payable  on  the  1st  of  December  thereafter,  to  the 
order  of  B.  H.  Micow,  president,  at  the  office  of  the  Tallassee  Manufacturing 
Company,  No.  1,  in  the  city  of  Montgomery.  The  consideration  of  the  note 
was  fifty  shares  of  the  capital  stock  of  that  company  purchased  by  Gates,  for 
which,  at  the  time,  he  received  a  certificate  in  the  customary  form.  As  part  of 
the  contract  of  purchase,  he  took  from  the  company  a  separate  written  obliga- 
tion, reserving  to  him  the  option,  on  the  1st  of  December,  1873,  at  the  matu- 
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rity  of  the  note,  of  surrendering  the  certificate  of  stock  and  receiving  his  note 
duly  canceled.  It  appears  that  he  was  induced  to  buy  the  stock  upon  certain 
representations  of  the  special  agent  of  the  company  as  to  its  financial  condition. 
These  representations  were  subsequently  ascertained  by  him  to  have  been  false 
and  fraudulent.  On  or  about  November  4, 1873,  Micow  applied  to  the  bank 
for  an  extension  of  time  upon  certain  indebtedness  then  held  by  it  against  the 
company,  amounting  to  about  $40,000,  and  all  of  which  matured  thereafter 
and  in  that  month.  That  indebtedness  had  been  previously  extended,  on  sev- 
eral ocoasions,  at  usurious  rates  of  interest,  paid  invariably  in  advance.  The 
bank  signified  its  willingness  to  give  an  extension  for  thirty,  sixty,  ninety  and 
one  hundred  and  twenty  days,  upon  collateral  security  being  furnished,  and 
upon  the  payment  in  advance  for  such  extension  of  interest  at  the  rate  of  one 
and  one-quarter  per  cent,  per  month,  upon  the  diflFerent  classes  of  the  com- 
pany's paper  by  it  held.  These  conditions  were  complied  with,  and  the  exten- 
sion was  accordingly  made  for  the  periods  stated.  The  required  interest  was 
not  carried  into  the  extension  bills,  but  was  paid  in  advance.  Among  the  col- 
laterals placed  with  the  bank,  under  this  arrangement,  was  the  note  for  $5,200 
already  described,  indorsed  in  blank,  "B.  H.  Micow,  Prest." 

The  evidence  was  somewhat  conflicting  as  to  whether  the  officers  of  the  bank, 
at  the  time  of  receiving  the  note  in  question,  had  actual  notice  from  Gates  as 
to  its  consideration.  It  was,  however,  conceded  that  its  president  had  reason 
to  believe  the  note  was  given  for  stock  of  the  company.  Gates,  although  re- 
siding at  Eufala,  was  a  stockholder  and  director  of  the  bank.  No  inquiry  was 
made  of  him  by  the  oflicers  of  the  bank,  before  receiving  the  note  as  collateral 
security,  as  to  any'defense  which  he  might  have  against  its  payment.  But  it 
was  proven  by  them  that  when  the  extension  was  given  to  the  company  they 
had  no  notice  of  any  defect  in  or  defense  to  the  note,  or  of  any  equities  except 
such  notice  as  might  be  implied  from  the  foregoing  facts  and  the  relations  of 
the  parties.  It  is  not  claime'd  that  the  bank  had  at  that  time  any  notice  of  the 
separate  written  obligation  of  the  manufacturing  company  to  which  we  have 
already  referred.  Gn  the  24th  of  November,  1873,  the  bank  gave  written 
notice  to  Gates  that  it  held  his  note  as  collateral  security  for  the  indebtedness 
of  the  company.  A  few  days  thereafter  he  transmitted  to  the  bank  the  com- 
pany's agreement  or  obligation,  under  which  he  had  purchased  the  stock  and 
given  his  note,  informing  its  officers  that  he  had  by  the  same  mail  returned 
his  stock  certificate  to  the  company  and  demanded  the  surrender  and  cancella- 
tion of  bis  note.  The  bank,  replying  to  this  notification,  stated  that  it  had 
purchased  the  note  as  negotiable  paper,  in  good  faith,  for  a  valuable  considera- 
tion, and  without  notice  of  any  private  understanding  between  Gates  and  the 
company,  its  officers  or  agents.  These  are  the  essential  facts  developed  in  the 
record.  We  are  to  inquire  whether  the  court  below  committed  any  error  of 
law  to  the  prejudice  of  the  plaintiff  in  error. 

§  397.  Eights  of  share  taker  to  surrender  stock  and  cancel  note. 

The  first  contention  of  the  plaintiff  in  error  is  that  by  the  terms  of  the  con- 
tract under  which  he  purchased  the  stock  and  gave  his  note,  and  in  view  of 
the  false  and  fraudulent  representations  of  the  company's  agent  as  to  its  finan- 
cial condition,  he  was  entitled,  as  of  absolute  right,  to  surrender  the  certificate 
of  stock  and  have  his  note  returned  or  canceled ;  and,  further,  that  his  defense 
upon  that  ground  was  secured  to  him  by  the  statutes  of  the  state  of  Alabama, 
in  force  when  the  contract  was  made. 
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§  398.  BilU  and  notes  in  Alabama.  liights  ofhonufide  holder. 
It  is  clear  that  as  between  the  Tallassee  Manufacturing  Company  and  Gates 
the  defense  of  the  latter  is  perfect.  And  it  would  undoubtedly  be  sustained, 
even  against  the  defendant  in  error,  were  it  true,  as  claimed,  that  by  the  stat- 
utes of  Alabama  the  transfer  of  the  note  was  without  prejudice  to  any  defense 
which  the  maker  might  assert  against  the  payee.  This  renders  it  necessary 
that  we  should  ascertain  to  what  extent,  if  at  all,  the  rights  of  parties  are 
affected  or  controlled  by  the  statutes  of  Alabama.  By  section  1833  of  the 
Bevised  Code  of  that  state  it  is  declared  that  '^  bills  of  exchange  and  promis- 
sory notes,  payable  in  money  at  a  bank  or  private  banking  house,  are  governed 
by  the  commercial  law,  except  so  far  as  the  same  is  changed  by  this  code." 
Section  1839  declares  that  ''all  contracts  or  writings, except  bills  of  exchange, 
promissory  notes  payable  in  money  at  a  bank  or  private  banking  house,  and 
paper  issued  to  circulate  as  money,  are  subject  to  all  payments,  set-offs  and  dis> 
counts  had  or  possessed  against  the  same  previous  to  notice  of  the  assignment 
or  transfer."  Thus  stood  the  law  of  Alabama  until  April  8,  1873,  when,  by 
statute  of  that  date,  entitled  ''  An  act  to  amend  section  1833  of  the  Sevised 
Code  of  Alabama,"  it  was  enacted  that  section  1833  (copied  in  full  in  the  act) 
'^  be  so  amended  as  to  read  as  follows:  '  Bills  and  notes  payable  at  a  banker's 
or  a  designated  place  of  payment  are  negotiable  inatrujnenta;  bills  of  exchange 
and  promissory  notes,  payable  in  money  at  a  bank  or  a  certain  place  of  payment 
therein  designated^  are  governed  hy  the  commercial  law^  "  Acts  1872-3,  p.  1 1 1.  By 
the  same  statute,  section  1833,  as  it  then  stood  in  the  Revised  Code,  was  ex- 
pressly repealed.  It  should  be  observed  that  the  words  "  except  so  far  as  the 
same  is  changed  by  this  code,"  in  section  1833  as  it  originally  stood,  are  omit- 
ted from  that  section  as  remodeled  by  the  act  of  1873. 

The  argument  of  the  plaintiff  in  error  is  that  although,  by  the  explicit 
declaration  in  the  act  of  1873,  ''  bills  and  notes,  payable  in  money  at  a  certain 
place  of  pa3'ment  therein  designated,"  are  negotiable  instruments,  to  be  gov- 
erned by  the  commercial  law,  such  bills  and  notes  are,  nevertheless,  under 
section  1839,  "subject  to  all  payments,  set-offs  and  discounts  had  or  possessed 
against  the  same  previous  to  notice  of  the  assignment  or  transfer."  We  con- 
cur with  the  court  below  in  holding  that  construction  to  be  wholly  inadmis- 
sible. It  seems  that  upon  this  precise  point  there  has  been  no  direct  adjudication 
by  the  supreme  court  of  Alabama,  to  which  primarily  belongs  the  duty  of  giv- 
ing authoritative  construction  of  the  statutes  of  that  state.  The  only  case  in 
that  court  to  which  we  are  referred,  that  has  any  bearing  upon  this  question, 
is  Cook  V.  Mutual  Insurance  Co.,  53  Ala.,  37.  Jones,  it  seems,  gave  -  to  Cook, 
in  1871,  a  .promissory  note,  payable  to  the  order  of  the  latter  at  the  office  of  W. 
H.  Roberts,  Mobile,  and  indorsed  by  the  payee  to  the  insurance  company.  In 
an  action  instituted  by  the  latter  against  Cook,  the  question  arose  as  to  whether 
the  note  was  commercial  paper,  protected,  in  the  hands  of  a  hona  fide  holder 
for  value,  against  defenses  resting  uix)n  payment,  setoff  or  discount.  The  in- 
ferior state  court  ruled  that  it  was  paper  of  that  kind ;  but  the  supreme  court 
of  Alabama  held  that  the  note,  when  made,  was  not  commercial  paper,  and 
that  the  rights  and  liabilities  of  the  parties  were  to  be  determined  by  the  stat- 
ute in  force  at  the  date  of  its  execution.  That  court,  speaking  by  its  Shief  jus^ 
tice,  said:  ''Since  the  making  of  the  promissory  note,  on  the  indorsement  of 
which  this  suit  is  founded,  the  statute  of  April  8,  1873,  has  converted  promis- 
sory notes,  payable  in  money  at  a  designateci  place,  into  negotiable  instruments 
governed  by  the  commercial  law.     It  operates  on  the  nature  and  obligation  of 
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the  contract  of  the  parties  to  such  notes,  and  cannot  be  construed  as  affecting 
notes  made  and  indorsed  prior  to  its  passage.  The  law  in  force  when  the  note 
is  made  and  indorsed  regulates  and  defines  the  liability  of  the  parties."  No 
other  reasons  are  assigned  in  support  of  the  conclusion  that  the  act  of  1873  did 
not  control  the  case.  It  is  quite  manifest,  from  the  language  employed  by  the 
•court,  that,  had  the  note  there  in  suit  been  executed  subsequent  to  the  act  of  1873, 
it  would  have  sustained  the  ruling  of  the  inferior  state  court,  and  excluded  all 
defenses  inconsistent  with  the  established  doctrines  of  the  commercial  law.  Such, 
in  our  opinion,  must  have  been  its  determination  upon  any  proper  construc- 
tion of  the  act  of  1873.  It  is  true  that  that  statute  does  not  in  express  words 
'amend  section  1839,  whereby  ordy  "  bills  of  exchange  and  promissory  notes, 
payable  in  money  at  a  bank  or  private  banking  house,  and  paper  issued  tocircu* 
late  as  money,"  are,  in  terms,  protected  against  payments,  set-offs  and  discounts 
which  the  maker  might  assert  in  the  case  of  all  other  contracts  and  writings. 
But  it  is  perfectly  evident  that  the  object  of  the  act  of  1873  was  to  place  bills 
of  exchange  and  promissory  notes,  payable  at  a  certain  designated  place  of 
payment,  upon  exactly  the  same  basis,  as  to  immunity  from  set-off,  discount  or 
•equities,  as  the  statute  prescribed  in  reference  to  bills  and  notes  paj'^able  at  a 
bank  or  private  banking  house.  In  declaring  that  bills  and  notes  of  the  former 
•class  were  negotiable  instruments,  to  be  governed  by  the  commercial  law,  the 
legislature  necessarily  intended  to  throw  around  such  paper  the  same  protection 
that  had  previously  been  given  by  statute  to  bills  and  notes  payable  at  banks 
or  private  banking  houses.  If  such  was  not  its  object,  then,  confessedly,  the 
act  of  1873  was  both  meaningless  and  Illusory.  The  duty  of  the  court,  being 
satisfied  of  the  intention  of  the  legislature,  clearly  expressed  in  a  constitutional 
enactment,  is  to  give  effect  to  that  intention,  and  not  to  defeat  it  by  adhering 
too  rigidly  to  the  mere  letter  of  the  statute,  or  to  technical  rules  of  construc- 
tion. Wilkinson  v.  Leland,  2  Pet.,  C27;  Sedgwick,  Const,  and  Stat.  Constr., 
196,  And  we  should  discard  any  construction  that  would  lead  to  absurd  conse- 
•quences.  United  States  v.  Kirby,  7  Wall.,  482.  We  ought,  rather,  adopting  the 
language  of  Lord  Hale,  to  be  '^  curious  and  subtle  to  invent  reasons  and  means  " 
to  carry  out  the  clear  intent  of  the  law-making  power  when  thus  expressed. 
The  defense  of  the  plaintiff  in  error  would  be  good  under  section  1839,  if  no 
regard  was  had  to  the  act  of  1873;  but  since  that  statute  expressly  included 
notes  payable  at  a  certain  designated  place  in  the  class  of  negotiable  instru* 
ments  to  be  governed  by  the  commercial  law, —  which  could  not  be  if  section 
1839  be  enforced  according  to  its  literal  import, —  the  judiciary  must  respect 
the  latest  expression  of  the  legislative  will,  and  not  permit  it  to  be  eluded  by 
mere  construction.  "  A  thing  which  is  withrn  the  intention  of  the  makers  of 
a  statute  is  as  much  within  the  statute  as  if  it  were  within  the  letter;  and  a 
thing  which  is  within  the  letter  of  the  statute  is  not  within  the  statute  unless 
it  be  within  the  meaning  of  the  makers."  Suckley  v.  Furse,  15  Johns.  (N.  Y.), 
338;  The  People  tj.  Utica  Insurance  Co.,  id.,  357,  380. 

For  these  reasons  we  are  of  opinion  that  the  statutes  of  Alabama  do  not  per- 
mit, as  against  a  hona  fide  holder,  for  value,  of  a  '*  promissory  note,  payable  in 
money  at  a  certain  place  of  payment  therein  designated,"  defenses  which  are  dis- 
allowed in  cases  where  the  note  is  payable  at  a  bank  or  private  banking  house. 

§  390.  One  who  takes  a  note  as  collateral  security  is  a  holder  for  value  and  bona 
Jide. 

Giving  to  the  Alabama  statute  the  construction  indicated,  our  next  inquiry 
is,  whether  the  bank,  under  the  circumstances  disclosed  in  this  case,  became, 
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according  to  the  recognized  principles  of  commercial  law,  a  bona  fide  holder 
for  value  of  the  note  in  suit.  That  it  acquired  the  note  in  good  faith,  without 
fraud,  we  are  not  permitted  by  the  evidence  to  doubt.  Its  officers  were  not 
bound  to  inquire  of  Gates,  before  they  took  the  note,  whether  he  had  any  de- 
fense or  setoff.  They  rightfully  supposed,  as  the  face  of  the  note  imported, 
that  he  had  undertaken  absolutely  to  pay  the  amount  specified  at  the  time  and 
place  designated.  That  the  president  of  the  bank  had  reason  to  believe  it  was 
given  for  stock  of  the  Tallassee  Manufacturing  Company  is  a  fact  of  no  sig- 
nificance whatever  in  determining  the  question  of  good  faith.  Having  no 
knowledge  or  notice  of  the  private  agreement  between  Oates  and  the  company, 
as  set  forth  in  the  separate  obligation  of  the  latter,  which  was  withheld  from 
the  public,  the  bank  officers  justly  assumed  that  there  was  no  circumstance  at- 
tending the  sale  of  the  stock  which  could  lessen  the  obligation  of  Oates  to  pay 
the  note  according  to  its  tenor  and  effect. 

§  400.  Federal  courts  are  not  controlled  hy  the  decisions  of  state  courts  on 
^[uestions  of  commercial  law. 

But  it  is  contended  that  by  the  rules  of  commercial  law,  as  recognized  by  the 
supreme  court  of  Alabama,  one  who  receives  a  promissory  note  as  collateral 
security  for  a  pre-existing  debt  does  not  become  a  purchaser  for  value,  in  the 
course  of  business,  so  as  to  cut  off  equities  which  the  maker  may  have  against  the 
payee.  Such  was  declared  to  be  the  settled  doctrine  of  that  court  in  Fenouille 
f).  Hamilton,  35  Ala.,  319.  But  the  opinion  in  that  case  contains  some  pas- 
sages which  apply  with  peculiar  force  to  a  suit  like  this.  The  court  said :  ^'  In 
this  case  there  was  no  other  consideration  for  the  transfer  of  the  note  to  the 
defendant  than  the  security  of  the  pre-existing  indebtedness  of  the  defendant'^ 
indorsee.  The  fact  that  the  defendant  may  have  been  led  to  grant  indulgence^ 
or  forbear  to  enforce  his  remedies  for  the  collection  of  the  debts,  does  not 
prove  that  such  indulgence  or  forbearance  was  an  element  of  the  contract,  or 
the  consideration  upon  which  it  was  made.  If  there  was  any  forbearance  by  the 
defendant,  it  was  a  voluntary  act  to  which  he  may  have  been  persuaded  by 
the  collateral  security,  and  may  have  resulted  from  a  consciousness  of  security  ; 
but  such  forbearance  Vas  not  the  result  of  contract,  and  is  not  shown  to  have 
been  the  consideration  of  it."  Had  there  been,  in  that  case,  a  present  consid- 
eration for  the  transfer  of  the  note  beyond  giving  security  for  a  pre-existing 
debt,  or  had  the  forbearance  of  the  creditor  to  enforce  his  remedies  been  an 
element  in  a  binding  contract,  under  which  the  collateral  security  was  fur- 
nished, we  are  persuaded  that  the  Alabama  court  would  have  ruled  that  the 
creditor,  in  receiving  the  collateral,  became  a  holder  for  value  in  the  course  of 
business.  But,  if  we  are  mistaken  in  our  interpretation  of  the  decision  of  the 
supreme  court  of  Alabama,  the  result  will  not  follow  for  which  plaintiff  in 
error  so  earnestly  contends.  While  the  federal  courts  must  regard  the  laws  of 
the  several  states,  and  their  construction  by  the  state  courts  (except  when  the 
constitution,  treaties  or  statutes  of  the  United  States  otherwise  provide),  as 
rules  of  decision  in  trials  at  common  law  in  the  courts  of  the  United  States,  in 
cases  where  applicable,  they  are  not  bound  by  the  decisions  of  those  courts 
upon  questions  of  general  commercial  law.  Such  is  the  established  doctrine  of 
this  court,  so  frequently  announced  that  we  need  only  refer  to  a  few  of  the  lead- 
ing cases  bearing  upon  the  subject.  Swift  v.  Tyson,  16  Pet,  1  (§§  382-386,  supra)  ; 
Carpenter  v.  Prov.  Ins.  Co.,  id.,  495;  Watson  v.  Tarpley,  18  How.,  5IT 
(§§  1174-77,  infra).  We  have  already  seen  that  the  statutes  of  Alabama  placed 
under  the  protection  of  the  commercial  law  promissory  notes,  payable  in  money 
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at  a  certain  designated  place ;  but  how  far  the  rights  of  parties  here  are  affected 
by  the  rules  and  doctrines  of  that  law  is  for  the  federal  courts  to  determine  upon 
their  own  judgment  as  to  what  these  rules  and  doctrines  are. 

§  401.  One  who  tqkes  a  negotiable  note,  accepted  before  maturity,  as  seeu7*ity 
for  a  pre-existing  debty  is,  in  the  sense  of  commercial  law,  a  bona  fide  holder  for 
valiie.  » 

Upon  principle  and  authority,  we  do  not  doubt  that  the  defendant  in  error 
was,  in  the  sense  of  the  commercial  law,  a  bona  fide  holder  for  value  of  the 
note  in  suit.  In  Swift  v.  Tyson  {supra\  cited  by  counsel,  this  court,  speaking 
by  Mr.  Justice  Story,  said  that  it  entertained  no  doubt  "  that  a  bona  fide  holder 
for  a  pre-existing  debt  of  a  negotiable  instrument  is  not  affected  by  any 
equities  between  antecedent  parties,  when  he  has  received  the  same  before  it 
became  due,  without  notice  of  any  such  equities.''  In  some  of  the  state 
courts  the  authority  of  that  case  has  been  disputed,  so  far  as  the  language 
of  the  court  referred  to  collateral  security  received  for  a  pre-existing  debt, 
upon  the  ground  that  the  note  there  in  suit  was  transferred  in  payment  of, 
and  not  as  security  for,  a  pre-existing  debt,  and  that,  consequently,  the  opin- 
ion expressed  in  the  language  just  quoted  was  unnecessary  to  the*decision 
of  the  point  in  issue.  In  the  more  recent  case  of  Goodman  v.  Simonds,  20 
How.,  343  (§§  420-425,  infra),  it  was  contended  that  a  party  who  took  ne- 
gotiable paper  merely  as  collateral  security  for  a  pre-existing  debt  did  not 
acquire  it  in  the  usual  course  of  business,  but  took  it  subject  to  prior  equi- 
ties. The  court  being  of  opinion  that  no  such  question  was  presented  by 
the  record,  waived  its  consideration.  But  after  an  extended  review  of  the 
authorities,  American  and  English,  the  court,  speaking  through  Mr.  Justice 
Clifford,  said:  "It  seems  now  to  be  agreed  that,  if  there  was  a  present  con- 
sideration at  the  time  of  the  transfer,  independent  of  the  previous  indebted- 
ness, a  party  acquiring  a  negotiable  instrument,  before  its  maturity,  as  a 
collateral  security  to  a  pre-existing  debt,  without  knowledge  of  the  facts 
which  impeach  the  title  as  between  the  antecedent  parties,  thereby  becomes 
a  holder  in  the  usual  course  of  business,  and  that  his  title  is  complete,  so 
that  it  will  be  unaffected  by  any  prior  equities  between  other  parties,  at 
least  to  the  extent  of  the  previous  debt,  for  which  it  is  used  as  coUateral.''^ 

That  language  would  seem  to  be  conclusive  of  the  question  under  considera- 
tion. There  was  here  a  present  consideration  at  the  time  of  the  transfer, 
independent  of  the  indebtedness  of  the  manufacturing  company  to  the  bank. 
That  consideration  as  to  the  bank  was  the  unconditional  extension  of  time 
upon  all  the  company's  indebtedness,  for  different  periods  reaching  beyond 
the  maturity  of  the  note  transferred  as  collateral  security.  Such  extension 
for  fixed  periods  was  a  cardinal  element  of  the  contract.  The  creditor  for- 
bore pursuit  of  the  remedies  which  the  law  supplied  for  the  enforcement  of 
his  demands,  then  soon  to  mature,  in  consideration  of  collateral  security  being 
furnished,  and  in  consideration  also  of  the  payment  by  the  debtor  of  usuri- 
ous interest  in  advance.  Besides,  having  received  the  note,  indorsed  so  that 
it  became  a  party  thereto,  the  bank  was  bound  to  observe  all  the  rules  of 
the  law  merchant  as  to  presentation,  protest,  and  notice  of  no^- payment.  It 
did  not  receive  the  note  as  the  agent  of  the  debtor,  and  merely  for  collection. 
It  took  it  under  all  the  responsibility  as  to  presentation,  protest,  and  notice  of 
dishonor,  which  attached  to  absolute  ownership,  and  became  liable  to  have  the 
note  treated  as  payment  pro  tanto,  if  there  were  a  failure  to  make  due  pres- 
entation, and,  in  the  event  of  non-payment,  to  give  proper  notice  to  the  cred- 
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itor.  The  debtor  could  not  withdraw  his  indorsement  after  delivering  the 
note,  under  the  contract  for  extension,  nor  could  the  bank,  after  receiving  the 
note  under  that  contract,  disregard  its  agreement  for  forbearance.  Nor  was 
the  bank  any  the  less  bound  by  the  contract  for  extension  because  of  the  pay- 
ment in  advance  of  usurious  interest  by  his  debtor.  Although  the  taking  of 
usurious  interest  subjected  the  bank  to  certain  forfeitures  prescribed  by  law, 
and  to  an  action  by  the  debtor,  if  be  so  elected,  to  recover  twice  the  amount 
^o  paid  by  him,  it  could  not,  of  its  own  volition  or  by  its  own  act,  avoid  the 
<;ontract  for  indulgence  because  of  such  payment  of  usury.  The  payment  in 
advance  was  itself  a  sufficient  consideration  for  the  extension,  in  the  sense  that 
the  bank  would  not  be  allowed  to  repudiate  its  agreement,  upon  the  ground 
that  it  had  taken  usurious  interest  in  violation  of  law.  2  Daniel,  Xeg.  InsL,  - 
sec.  1317.  But  independent  of  that  aspect  of  the  case,  and  throwing  out  of 
view  altogether  the  usurious  feature  of  the  contract,  we  are  of  opinion  that  a 
^creditor  who  takes  a  negotiable  note  before  maturity,  so  indorsed  that  he  be- 
<K)mes  a  party  to  the  instrument  as  collateral  security  for  a  pre-existing  debt^ 
and  in  consideration  of  an  extension  of  time  to  the  debtor,  actually  granted, 
is,  according  to  the  law  merchant,  a  holder  for  value,  and  that  his  rights  as 
^uch  holder  cannot  be  affected  by  equities  between  antecedent  parties,  of  which 
he  had  no  notice.  Goodman  v.  Simonds,  supra;  1  Parsons,  Notes  and  Bills, 
^21-22S;  Story,  Promissory  Notes,  sec.  195,  notes  (7th  ed.,  by  Thorndike); 
1  Daniel,  Neg.  Inst.  (2d  ed.),  sees.  820,  832,  and  notes;  Leading  Ciises  upon 
Bills  of  Exchange  and  Promissory  Notes,  by  Redfield  &  Bigelow,  186-217,  and 
notes.  Whether  the  taking  of  such  notei  merely  as  collateral  security  for  an- 
tecedent debts,  without  any  binding  contract  for  indulgence,  would  constitute 
a  valuable  consideration  within  the  established  rules  of  commercial  law,  pro- 
tecting the  creditor  against  defenses  or  equities  between  antecedent  parties,  of 
which  he  had  no  notice,  it  is  not  necessary  now  to  decide.  That  precise 
-question  is  not  presented  in  this  case,  and  we  forbear  to  express  any  opinion 
•upon  it. 

§  402.  The  Alabama  late  conceniiny  the  effect  of  usurious  contracts. 
One  other  question  remains  to  be  considered.  Counsel  for  plaintiff  in  error 
liave  pressed  with  much  vigor  the  suggestion  that  the  bank,  consistently  with 
public  policy,  should  not  be  regarded  as  a  bona  fide  holder  for  value  of  the  note 
in  suit,  since  the  contract  under  which  it  received  the  note  involved  in  its  exe- 
<5ution  a  direct  violation  of  the  statutes  against  usury.  We  are  referred  in  sup- 
port of  that  position  to  several  decisions  of  the  supreme  court  of  Alabama, 
which,  it  must  be  conceded,  announce  the  broad  doctrine  that  one  "  who  has 
become  the  indorsee  of  a  bill,  by  violating  the  provisions  of  a  statute,  cannot 
with  any  degree  of  propriety  be  said  to  be  a  bona  fide  holder  in  the  usual  course 
of  trade."  13  Ala.,  410;  14  id.,  6S8;  16  id.,  406.  Without  extending  this 
opinion  by  a  critical  examination  of  those  cases,  we  repeat  that  in  the  determi- 
nation of  such  a  question  we  are  not  bound  by  the  decisions  of  the  state  court. 
The  question  is  one  of  general  law,  and  depends  in  nowise  for  its  solution  upon 
local  laws  and  usages.  We  are  referred,  in  this  connection,  to  two  cases.  Levy 
^,  Gadsby,  3  ©ranch,  180,  and  Gaither  v.  Farmers'  &  Mechanics'  Bank,  1  Pet., 
^7.  The  first  is  so  meagrely  reported  that  it  is  difficult  to  see  the  precise 
ground  upon  which  the  conclusion  of  the  court  was  placed,  and  the  second  is 
<5learly  distinguishable  from  this.  There,  a  note  was  indorsed  and  delivered  as 
-collateral  security  for  a  pre-existing  debt,  evidenced  by  a  note  given  on  a  usuri- 
ous contract.     The  case  was  held  to  be  governed  by  the  statute  of  Maryland, 
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^which  declared  "  all  bonds,  contracts,  and  assurances  whatever,  taken  on  a  usu- 
jious  contract,"  to  be  utterly  void.  Under  that  statute  the  contract  of  indorse- 
ment was  held  to  be  void.  In  the  eye  of  the  law,  it  was  as  though  it  had  never 
'existed,  and  consequently  no  cause  of  action,  it  was  adjudged,  passed  to  the 
indorsee.  The  case  in  hand  is  altogether  different.  The  statute  under  which 
the  bank  was  organized,  known  as  the  national  banking  act,  does  not  declare 
the  contract,  under  which  the  usurious  interest  is  paid,  to  be  void. 

§  403.  The  nde  of  the  national  hanking  law  co7iceming  UBury, 

It  denounces  no  penalty  other  than  a  forfeiture  of  the  interest  which  the  note 
or  bill  carries,  giving  to  the  debtor  the  right  to  sue  for  and  recover  twice  the 
amount  of  interest  so  paid.  If  we  should  declare  the  contract  of  indorsement 
void,  and,  consequently,  that  no  right  of  action  passed  to  the  bank  on  the  note 
transferred  as  collateral  security,  an  additional  penalty  would  thus  be  added 
beyond  those  imposed  by  the  law  itself.  "  On  what  principle  could  this  court 
-add  another  to  the  penalties  declared  by  the  law  itself?"  DeWolf  v.  Johnson, 
10  Wheat.,  367 ;  Farmers'  &  Mechanics'  National  Bank  v.  Bearing,  91  U.  S.,  29 
<Bank8,  K,  §§  205-210);  Barnet  v.  National  Bank,  98  id.,  555  (Banks,  K, 
§§  213-215). 

§  404,  Where  one  consideration  of  a  note  is  good  and  another  is  bad,  the  good 
^consideration  wiU  sustain  the  €ont?*act. 

Besides,  in  this  case,  the  forbearance  extended  to  the  debtor  was  not  upon 
the  sole  consideration  of  usurious  interest  paid  in  advance;  it  was  upon  the 
:additional  and  substantial  consideration  that  the  debtor  corporation  gave  collat- 
■eral  security  for  the  payment  of  indebtedness  about  to  mature,  and  which  it 
confessed  its  inability  to  meet.  We  have  already  seen  that  the  transfer  of  the 
note  before  maturity,  as  collateral  security,  and  so  indorsed  that  the  bank 
Jbecame  a  party  to  the  instrument  under  obligation  to  make  due  presentment 
■and  give  due  notice  of  non-payment,  was  itself  a  sutficient  consideration  to  con- 
:stitute  the  bank  a  bmiafde  holder  for  value,  within  the  recognized  principles  of 
the  law  merchant.  The  presence,  then,  in  the  contract  under  which  the  note 
was  indorsed  and  delivered  to  the  bank  of  an  additional  consideration, — the 
payment  in  advance  of  usurious  interest, —  which  the  law  declares  to  be  vicious 
^nd  illegal,  ought  not  to  destroy  the  entire  contract  of  indorsement,  when  there 
is  a  suflBcient  consideration,  aside  from  the  usury  paid,  upon  which  it  may  rest, 
llVe  are  of  opinion  that  no  error  of  law  was  committed  by  the  court  below. 

Judgment  affii^med. 

BANK  OF  PITTSBURGH  v.  NEAL. 

(22  Howard,  96-111.    1859.) 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts.—  This  is  a  writ  of  error  to  the  circuit  court  of  the 
United  States  for  the  district  of  Indiana.  All  of  the  questions  presented  in 
i;his  case  arise  upon  the  pleadings  and  the  facts  therein  disclosed.  It  was  an 
action  of  assumpsit^  brought  by  the  plaintiff  in  error  as  the  holder  of  two  cer- 
tain bills  of  exchange,  against  the  defendants  as  the  acceptors.  An  amend- 
ment to  the  declaration  was  filed  after  the  suit  was  commenced.  As  now 
•exhibited  in  the  transcript,  it  contains  four  counts.  Two  of  the  counts  were 
^rawn  up  on  the  respective  bills  of  exchange,  and  are  in  the  usual  form  of  de- 
claring in  suits,  by  the  holder  of  a  bill  of  exchange  against  the  acceptor, 
^hose  contained  in  the  amendment  are  special  in  form,  settibg  forth  the  oir- 
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curastances  under  which  the  respective  bills  of  exchange  were  drawn,  accepted 
and  negotiated,  and  averring  that  these  acts  were  subsequently  ratified  by  the 
defendants.  To  the  merits  of  the  controversy  the  defendants  pleaded  the  gen- 
eral issue,  and  filed  seven  special  pleas  in  bar  of  the  action.  Demurrers  were 
filed  by  the  plaintiff  to  each  of  the  special  pleas,  which  were  duly  joined  by 
the  defendants,  and,  after  the  hearing,  the  court  overruled  all  of  the  demurrers* 
Those  filed  to  the  pleas  responsive  to  the  first  and  second  counts  were  overruled 
upon  the  ground  that  the  pleas  were  sufficient,  and  constituted  a  good  bar  to 
the  action;  but  those  filed  to  the  fifth,  sixth,  seventh  and  eighth  pleas  were 
overruled  upon  the  ground  that  the  third  and  fourth  counts,  to  which  those 
pleas  exclusivel}''  applied,  were  each  insufficient  in  law  to  maintain  the  action. 
Whereupon,  the  plaintiff  abiding  his  demurrers,  the  court  directed  that  judg- 
ment  be  entered  for  the  defendants,  and  the  plaintiff  sued  out  a  writ  of  error 
and  removed  the  cause  into  this  court.  It  being  very  properly  admitted,  by 
the  counsel. of  the  defendants,  that  the  first  and  second  counts  of  the  declara- 
tion are  in  the  usual  form,  it  is  not  necessary  to  determine  the  question  as  to- 
the  sufficiency  of  the  third  and  fourth,  and  we  are  the  less  inclined  to  do  so,, 
from  the  fact  that  the  counsel  on  both  sides  expressed  the  wish,  at  the  argu- 
ment,  that  the  decision  of  the  cause  might  turn  upon  the  question  whether  the 
plaintiff,  on  the  facts  disclosed  in  the  pleadings,  was  entitled  to  recover  against 
the  defendants.  That  question  is  the  main  one  presented  by  the  pleadings; 
and  inasmuch  as  it  might  well  have  been  tried  under  the  general  issue,  we  think 
it  quite  unnecessary  to  consider  any  of  the  incidental  questions  which  do  not 
touch  the  merits  of  the  controversy.  Special  pleading  in  suits  on  bills  of  ex- 
change and  promissory  notes  ought  not  to  be  encouraged,  except  in  cases  where 
by  law  the  defense  would  otherwise  be  excluded  or  rendered  unavailing.  Full 
and  clear  statements  of  the  facts,  as  disclosed  in  the  pleadings,  were  presented 
to  the  court,  at  the  argument,  by  the  counsel  on  both  sides.  They  are  substan- 
tially as  follows:  In  June,  1857,  the  defendants,  residents  of  Madison,  in  the 
state  of  Indiana,  being  desirous  of  procuring  a  loan  of  money,  made  their  cer- 
tain acceptances  in  writing  of  two  blank  bills  of  exchange,  in  sets  of  two  parts 
to  each  bill,  and  transmitted  the  four  blanks,  thus  accepted,  to  their  correspond- 
ent, Lot  O.  Reynolds,  then  and  still  residing  at  Pittsburgh,  in  the  state  of 
Pennsylvania.  Both  sets  of  blanks  were  in  the  form  of  printed  blanks  usually 
kept  by  merchants  for  bills  of  exchange  in  double  sets,  except  that  each  of  the 
four  was  made  payable  to  the  order  of  the  correspondent  to  whom  they  were 
sent,  and  was  duly  accepted  on  its  face  by  the  defendants,  in  the  name  of  their 
firm.  They  were  in  blank  as  to  the  names  of  the  drawers  and  the  address  of 
the  drawees,  and  as  to  date,  and  amount,  and  time  and  place  of  payment. 
When  the  defendants  forwarded  the  acceptances  they  instructed  their  corre- 
spondent to  perfect  them  as  bills  of  exchange  by  procuring  the  signatures  of 
the  requisite  parties,  as  accommodation  drawers  and  indorsers,  and  to  fill  up 
each  with  the  appropriate  date,  and  with  sums  not  less  than  fifteen  hundred  nor 
more  than  three  thousand  dollars,  payable  at  the  longest  period  practicable,  and 
to  sell  and  negotiate  the  bills  as  perfected,  for  money,  and  remit  the  proceeds 
to  the  defendants.  Afterwards,  in  the  month  of  July,  of  tlie  same  year,  the 
defendants,  at  the  request  of  the  person  to  whom  those  acceptances  were  sent^ 
made  four  other  similar  acceptances,  and  delivered  them  to  him,  to  be  sold  and 
negotiated  as  bills  of  exchange,  in  double  sets,  for  his  own  use,  and  with  power 
to  retain  and  use  the  proceeds  thereof  for  his  own  benefit.  They  were  in  all 
respects  the  same,  in  point  of  form,  as  the  four  acceptances  first  named,  and^ 
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like  those,  each  of  the  four  parts  was  made  payable  to  the  order  of  the  person 
at  whose  request  they  were  given,  and  was  duly  accepted  by  the  defendants  in 
the  name  of  their  firm.  When  they  delivered  the  sets  last  named,  they  author- 
ized the  payee  to  perfect  them  as  bills  of  exchange,  in  two  parts,  in  reasonable 
amounts,  and  with  reasonable  dates.  Eight  acceptances  were  thus  delivered  by 
tlie  defendants  to  the  same  person,  corresponding  in  point  of  form  to  four  bills 
of  exchange,  but  with  blanks  for  the  names  of  the  drawers  and  the  address  of 
the  drawees,  and  for  the  respective  amounts,  dates,  and  times  and  places  of 
payment.  Four  contained,  in  the  printed  form  of  the  blanks,  the  words,  "  first 
of  exchange,  second  unpaid ; "  and  the  other  four  contained  in  the  correspond- 
ing form  the  words,  "second  of  exchange,  first  unpaid;"  but  in  all  other 
respects  they  were  alike.  All  of  the  first  class  were  perfected  by  the  corre- 
spondent as  bills  of  exchange  of  the  first  part,  and  were  sold  and  negotiated 
by  him  at  certain  other  banks  in  the  city  of  Pittsburgh.  He  perfected  them 
by  procuring  L.  O.  Reynolds  &  Son  to  become  the  drawers,  addressed  them  to 
the  defendants,  indorsed  them  himself  in  blank,  and  procured  another  individ- 
ual or  firm  to  become  the  second  indorser.  They  were  filled  up  by  him  for 
sums  varying  from  about  two  thousand  to  three  thousand  dollars,  with  dates 
corresponding  to  the  times  when  they  were  negotiated,  and  were  respectivelj*' 
made  payable  in  four  months  from  date.  Contrary  to  his  instructions,  he  re- 
tained the  proceeds  of  the  one  first  negotiated,  which  he  had  been  directed  to 
remit;  and  he  also  retained  in  his  possession,  but  without  inquiry  or  complaint 
on  the  part  of  the  defendants,  the  other  four  acceptances,  constituting  the  second 
class.  On  the  1st  day  of  August,  1857,  he  perfected  and  filled  up  as  a  sej)arate 
bill  of  exchange  one  of  the  last-named  acceptances,  and  sold  and  negotiated  it 
to  the  plaintitf  for  his  own  use  and  benefit.  He  also  perfected  and  filled  up, 
on  the  18th  day  of  the  same  month,  another  of  the  same  class,  in  the  same 
manner,  and  for  the  same  purpose,  and  on  the  same  day  sold  and  negotiated  it 
to  the  plaintiff.  Both  of  these  last-mentioned  bills  of  exchange  vary  from 
those  of  the  first  class,  not  only  in  dates  and  amounts,  but  also  as  to  time  and 
place  of  payment,  and  are  in  all  respects  single  bills  of  exchange.  They  were 
each  received  and  discounted  by  the  plaintiflF,  without  any  knowledge  whatever 
that  either  had  been  perfected  and  filled  up  by  the  payee  without  authority,  or 
of  the  circumstances  under  which  they  had  been  intrusted  to  his  care,  unless 
the  words,  '^second  of  exchange,  first  unpaid,"  can  be  held  to  have  that 
import. 

§  405.  A  bill  qf  exchange  accepted  in  hlajik  authorizes  the  holder  to  fiU  up  the 
Hanks. 

In  all  other  respects  the  bills  must  be  viewed  precisely^  as  they  would  be  if 
they  had  been  perfected  and  filled  up  by  the  defendants,  and  for  two  reasons, 
deducible  from  the  decisions  of  this  court:  First.  Because  where  a  party  to  a 
negotiable  instrument  intrusts  it  to  the  custody  of  another  with  blanks  not 
filled  up,  whether  it  be  for  the  purpose  to  accommodate  the  person  to  whom  it 
was  intrusted,  or  to  be  used  for  his  own  benefit,  such  negotiable  instrument 
carries  on  its  face  an  implied  authority  to  fill  up  the  blanks  and  perfect  the  in- 
strument; and  as  between  such  a  party  and  innocent  third  parties,  the  person 
to  whom  it  was  so  intrusted  must  be  deemed  the  agent  of  the  party  who  com- 
mitted such  instrument  to  his  custody  —  or  in  other  words  it  is  the  act  of  the 
principal,  and  he  is  bound  by  it.  Goodman  v.  Simonds,  20  How.,  361  (g§  420- 
425,  in^ra)\  Violett  v.  Patton,  5  Cranch,  142  (§§  553-555,  infra). 
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•  §  406.  A  bona  fide  holder  of  a  negotiable  instrument  is  not  affected  by  anteced- 
ent equities. 

Secondly.  Becaase  a  botia  'fide  holder  of  a  negotiable  instrument,  for  a  valu- 
able consideration,  without  notice  of  the  facts  which  impeach  its  validity  be- 
tween the  antecedent  parties,  if  he  takes  it  under  an  indorsement  made  before 
the  same  becomes  due,  holds  the  title  unaffected  by  these  facts  and  may  recover 
thereon,  although  as  between  the  antecedent  parties  the  transaction  may  be 
without  any  legal  validity.  Swift  u  Tyson,  16  Pet.,  15  i§§  382-386,  s\ipra)\ 
Goodman  v.  Simonds,  20  How.,  363.  Applying  these  pnnciples,  it  is  obvious 
that  the  only  question  that  arises  on  this  branch  of  the  case  is  as  to  the  effect 
of  the  woitls,  '^  second  of  exchange,  first  unpaid,"  which  appear  on  the  face  of 
the  bills.  That  question,  under  the  circumstances  of  this  case,  is  a  question  of 
law,  and  not  of  fact  for  the  jury.  Three  decisions  of  this  court  sustain  that 
proposition;  and  in  view  of  that  fact  we  think  it  unnecessary  to  do  more  than 
refer  to  those  decisions,  without  further  comment  in  its  support.  Andrews  v^ 
Pond,  13  Pet.,  65;  Fowler  v.  Brantly,  U  Pet.,  318  (§  427,  infra)\  Goodman  t?. 
Simonds,  20  How.,  366. 

§  407.  Where  bills  of  exchange  are  drawn  in  sets,  an  innocent  holder  of  any  one 
of  the  set  may  recover. 

Another  principle  firmly  established  by  this  court,  and  closely  allied  to  the 
question  under  consideration,  will  serve  very  much  to  elucidate  the  present  in- 
quiry. In  Downes  v.  Church,  13  Pet.,  207,  this  court  held  that  either  of  the 
set  of  bills  of  exchange  may  be  presented  for  acceptance,  and  if  not  accepted 
that  a  right  of  action  presently  arises,  uppn  due  notice,  against  all  the  anteced- 
ent parties  to  the  bill,  without  any  others  of  the  set  being  presented ;  for,  say 
the  court,  it  is  by  no  means  necessary  that  all  the  parts  should  be  presented  for 
acceptance  before  a  right  of  action  accrues  to  the  holder.  Now,  if  either  of 
the  set  may  be  presented,  and  when  not  accepted  a  right  of  action  immediately 
ensues,  it  is  difficult  to  see  any  reason  why,  if  upon  presentation  the  bill  is  ac- 
cepted, it  is  not  competent  for  the  indorsee  to  negotiate  it  in  the  market; 
and  clearly,  if  the  indorsee  may  properly  negotiate  the  bill,  a  bona  fide  holder 
for  value,  without  notice,  may  acquire  a  good  title.  In  this  connection  Mr. 
Chitty  says  that,  "  unless  the  drawee  has  accepted  another  part  of  a  bill,  he  may 
safely  pay  any  part  that  is  presented  to  him,  and  that  a  payment  of  that  part 
will  annul  the  effect  of  the  others;  but  if  one  of  the  parts  has  been  accepted, 
the  payment  of  another  unaccepted  part  will  not  liberate  the  acceptor  from  . 
liability  to  pay  the  holder  of  the  accepted  part,  and  such  acceptor  may  there- 
fore refuse  to  pay  the  bearer  of  the  unaccepted  part;"  from  which  he  deduces 
the  rule  that  a  drawee  of  a  bill  drawn  in  sets  should  only  accept  one  of  the  set. 
Chitty  on  Bills,  10th  Am.  ed.  by  Barb.,  155.  Mr.  Byles  says:  "The  drawee 
should  accept  only  one  part,  for  if  two  accepted  parts  should  come  into  the 
hands  of  different  holders,  and  the  acceptor  should  pay  one,  it  is  possible  that 
he  may  be  obliged  to  pay  the  other  part  also;"  which  could  not  be,  unless  it 
was  competent  for  the  holder  of  a  second  part  to^  negotiate  it  in  the  market. 
Byles  on  Bills,  p.  310. 

Where  the  drawee  accepted  and  indorsed  one  part  to  a  creditor  as  a  security, 
and  afterwards  accepted  and  indorsed  another  part  for  value  to  a  third  person, 
but  subsequently  substituted  another  security  for  the  part  first  accepted^  it  was- 
held,  in  Iloldsworth  v.  Hunter,  10  Barn.  &  Cress.,  449,  that  under  these  circum- 
stances the  holder  of- the  part  secondly  accepted  was  entitled  to  recover  on  the 
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bill;  and  Lord  Tenterden  and  Baron  Parke  held  that  the  acceptor  would  have 
been  liable  on  the  part  secondly  accepted,  even  if  the  first  part  had  been  in- 
dorsed and  circulated  unconditionally.  Judge  Story  says,  in  his  work  on  bills 
of  exchange,  that  the  bona  fide  holder  of  any  one  of  the  set,  if  accepted,  may 
recover  the  amount  from  the  acceptor,  who  would  not  be  bound  to  pay  any 
other  of  the  set  which  was  held  by  another  person,  although  he  might  be  the 
first  holder.  Story  on  Bills,  sec.  226.  No  authority  is  cited,  for  the  defendant, 
to  impair  the  force  of  those  already  referred  to;  but  it  is  not  necessary  to  ex- 
press any  decided  opinion  upon  the  point  at  the  present  time.  Suffice  it  to  say, 
that,  in  the  absence  of  any  authority  to  the  contrary,  we  are  strongly  inclined 
to  think  that  the  correct  rule  is  stated  by  Mr,  Chitty,  and  that  such  is  the  gen- 
eral understanding  among  mercantile  men. 

But  another  answer  may  be  given  to  the  argument  for  the  defendant,  which 
is  entirely  conclusive  against  it;  and  that  is,  that  the  bills  described  in  the  first 
and  second  counts  were  not  parts  of  sets  of  bills  of  exchange.  They  were  per- 
fected, filled  up,  and  negotiated,  by  the  correspondents  of  the  defendants,  to- 
whom  the  blank  acceptances  had  been  intrusted  as  single  bills  of  exchange; 
and  for  the  acts  of  their  correspondent,  in  that  behalf,  the  defendants  are  re- 
sponsible to  a  bona  fide  holder  for  value,  without  notice  that  the  acts  were  per- 
formed without  authority.  When  the  transaction  is  thus  viewed,  as  it  must  be 
in  contemplation  of  law,  it  is  clearly  brought  within  the  operation  of  the  same 
rule  as  it  would  be  if  the  defendant  himself  had  improvidently  accepted  two 
bills  for  the  same  debt.  In  such  cases,  it  is  held  that  the  acceptor  is  liable  to 
pay  both,  in  the  hands  of  innocent  holders  for  value.  Davison  y.  Robertson, 
3  Dow.  P.  C,  218.  Lord  Eldon  said,  in  that  case:  "Here  were  two  bills  for 
the  same  account,  and  supposed  to  be  for  the  same  sums;  they  who  were  to 
p  «y  them  had  a  right  to  complain  that  there  were  two,  and  yet  they  were 
b.>und  to  pay  both,  in  the  hands  of  hona  fide  holders,  if  accepted  by  them,  or 
by  others  for  them,  having  authority  to  accept."  To  suppose,  in  this  case,  that 
the  words  "second  of  exchange,  first  unpaid,"  import  knowledge  to  the  plaint- 
iff that  the  bills  were  drawn  in  sets,  would  be  to  give  them  an  effect  contrary 
to  the  averments  of  the  defendants'  pleas,  as  well  as  contrary  to  the  admitted 
fact  that  they  were  not  so  drawn ;  and  for  those  reasons  the  theory  cannot  be 
sustained. 

In  view  of  all  the  facts  as  disclosed  in  the  pleadings,  we  think  the  case  clearly 
falls  within  the  operation  of  the  rule,  generally  applicable  in  cases  of  agency, 
that  where  one  of  two  innocent  parties  must  suffer,  through  the  fraud  or  neg- 
ligence of  a  third  party,  the  loss  shall  fall  upon  him  who  gave  the  credit.  Fitz- 
herbert  v,  Mather,  1  Term,  16,  per  Buller*,  Androscoggin  Bank  v,  Kimball, 
10  Cush.,  373;  Montague  v.  Perkins,  22  Eng.  L.&  Eq.,  516.  Business  men  who- 
place  their  signatures  to  blanks,  suitable  for  negotiable  bills  of  exchange  or 
promissory  notes,  and  intrust  them  to  their  correspondents,  to  raise  money  at 
their  discretion,  ought  to  understand  the  operation  and  effect  of  this  rule,  and  not 
to  expect  that  courts  of  justice  will  fail  in  such  cases  to  give  it  due  application. 

According  to  the  views  of  this  court,  the  demurrers  to  the  several  pleas  filed 
to  the  first  and  second  counts  of  the  declaration  should  have  been  sustained. 
Having  come  to  that  conclusion,  it  is  unnecessary  to  examine  the  other  propo- 
sitions submitted  on  behalf  of  the  defendants.  The  judgment  of  the  circuit 
court  is  therefore  reversed,  with  costs,  and  the  cause  remanded,  with  directions 
to  enter  judgment  for  the  plaintiff,  as  ujwn  demurrer,  on  the  first  and  second 
counts  of  the  declaration. 
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COOPEK  V.  LABEa 
(arcuit  Court  for  Illinois:  1  Blssell,  58$MS45.    1866.) 

Charge  by  Dbummond,  J. 

Statement  of  Facts. — It  is  necessary  that  you  shoald  understand  clearly  the 
circumstances  under  which  this  note  was  given.  By  acts  of  the  legislatures  of 
Wisconsin  and  of  Illinois,  certain  corporations  were  authorized  to  construct  a 
railroad  from  Racine,  partly  through  Wisconsin  and  partly  through  Illinois,  to 
the  Mississippi  river  at  Savannah,  and  to  consolidate  those  roads  with  each 
other,  so  as  to  make  one  continuous  line  of  road.  Articles  of  association  were 
entered  into  to  accomplish  that  purpose.  After  this  was  done,  the  company 
sought  to  raise  money  by  obtaining  subscriptions  to  the  stock  of  the  road  from 
different  parties  along  the  line,  and  took  from  them  notes  similar  in  character 
to  the  one  that  is  in  evidence  here,  and  to  secure  their  payment  mortgages 
were  given  on  real  estate.  Accordingly,  to  secure  the  payment  of  this  note, 
the  defendant  executed  a  mortgage  on  his  farm.  At  the  time  this  note  and 
mortgage  were  given,  the  Racine  &  Mississippi  Railroad  Company  entered 
into  an  agreement  with  the  defendant  to  the  effect  that,  in  consideration  that 
the  defendant  assigned  to  the  company  his  right  to  any  dividends  that  he 
might  be  entitled  to  on  his  stock,  the  company  would  save  him  harmless  from 
the  payment  of  interest  and  from  any  loss  whatever  for  his  subscription  to  the 
stock.  On  the  29th  day  of  May,  1856,  the  railroad  company  executed  a  bond, 
with  coupons  attached,  and  in  June  of  that  year  this  bond,  together  w^ith  the 
note  and  mortgage,  were  assigned  to  the  plaintiff,  he  paying  the  amount  of  the 
note.  The  bond  recited  that  the  company  was  indebted  to  the  bearer  in 
the  sum  of  $3,700,  payable  at  their  oflBice  in  the  city  of  New  York  on  the  10th 
ef  May,  1861,  with  interest  from  and  after  the  10th  of  May,  1856,  at  the 
rate  of  ten  per  cent.,  payable  semi-annually^  arid  that  as  security  for  the 
same  it  assigned  and  transferred  to  the  holder  of  the  bond  the  note  and 
mortgage  of  the  defendant.  The  note,  unindorsed,  the  mortgage  and  bond 
were  fastened  together  and  delivered  to  the  plaintiff^s  son  and  agent,  Fletcher 
Cooper,  at  the  time  the  money  was  paid.  There  is  evidence  tending  to 
show  that  certain  representations  were  made  at  the  time  by  parties  who  pro- 
cured the  note  and  mortgage  from  the  defendant,  and  which,  it  is  said,  caused 
him  to  execute  them,  and  there  has  been  also  a  good  deal  of  evidence  introduced, 
the  object  of  which,  on  the  part  of  the  defendant,  is  to  show  that  these  rep- 
resentations were  untrue,  and  therefore,  it  is  claimed,  the  defendant  was  not 
bound  to  pay  the  note  and  mortgage. 

§  408.  The  eosprettston  of  an  opinion  or  a  simple  recornniendation  will  not  be 
construed  to  he  the  inducement  or  cause  of  the  commission  of  a  certain  act  by 
another. 

The  only  remark  the  court  desires  to  make  in  relation  to  that  is  this:  It  is 
necessary  for  you  to  distinguish  between  statements  made  by  way  of  expressing 
an  opinion  or  a  simple  recommendation  and  those  made  by  the  parties  with  a 
view  of  inducing  the  defendant  to  execute  the  note.  A  mere  expression  of 
opinion  or  a  recommendation  in  relation  to  certain  things  should,  of  course,  be 
regarded  merely  as  the  judgment  of  the  party.  A  statement  of  the  facts  which 
the  defendant  would  not  be  presumed  to  know  and  had  not  the  means  of  know- 
ing, with  a  view  of  inducing  him  to  execute  the  note,  would  be  different.  The 
court  will  leave  it  to  you  to  determine  whether  there  were  representations  made 
as  facts  to  the  defendant,  with  a  view  to  induce  him  to  execute  the  note  and 
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mortgage,  which  were  false.  If  you  should  find  that  these  statements  were 
made,  and  were  untrue,  the  next  question  would  be  whether  they  would  affect 
the  plaintiflF. 

§  409,  JVbtice  of  fravd  or  c<Materal  dgreement  necessary  as '  against  a  bona 
fde  purchaser. 

It  was  in  June,  1856,  that  the  note  and  mortgage  were  transferred  to  the 
plaintiff.  Tou  have  to  take  the  state  of  facts  as  they  existed^  at  that  time  in 
order  to  ascertain  the  lona  fide  character  of  the  assignment;  whatever  might 
occur  afterwards  could  not  affect  the  plaintiff.  It  is  made  a  question  how  far  the 
facts  at  the  time  bound  the  plaintiff.  There  can  be  no  doubt,  from  the  evidence 
in  the  case,  that  the  plaintiff  knew  for  what  the  note  and  mortgage  were  given ; 
that  they  were  given  as  a  subscription  for  so  many  shares  of  the  capital  stock 
of  the  company.  The  main  question  is  whether  the  plaintiff  knew  of  the  ex- 
istence of  the  representations  alleged  to  be  made,  at  the  time  or  prior  to  the 
execution  of  the  note,  and  also  knew  that  they  were  untrue.  Is  there  evidence 
in  the  case  that  tends  to  show  that  the  plaintiff  or  his  son,  Fletcher  Cooper,  at 
the  time  the  bond,  note  and  mortgage  were  taken,  knew  or  had  reason  to  know 
that  there  were  any  false  or  fraudulent  representations  made  to  the  defendant 
to  induce  him  to  execute  them?  If  there  is  not  any  such  evidence  in  the  case, 
then,  according  to  the  view  which  the  court  takes,  the  plaintiff  would  be  as  to 
that  a  hona  fide  holder  of  the  note  and  mortgage,  and  would  not  be  bound  by 
any  equities  which  might  exist  between  the  railroad  company  and  the  defendant. 

The  defendant's  counsel  has  contended  that  the  note  and  mortgage  were  in- 
valid for  the  reason  that  the  articles  of  consolidation  were  void ;  that  there  was 
in  reality  no  foundation  in  law  for  the  note  and  mortgai^e  to  rest  upon ;  and 
some  authorities  have  been  cited  on  this  point.  I  have  not  had  as  much  time 
as  I  would  desire  to  consider  this  question.  The  main  ground  upon  which  he 
puts  it,  as  I  understand,  is  that  those  articles  of  association  between  the  differ- 
ent corporations  were  not  under  seal,  and  therefore  the  union  of  the  roads  in 
the  two  states  was  illegal.  So  far  as  I  am  at  present  advised  I  am  inclined  to 
think,  considering  the  manner  in  which  this  question  arises,  so  far  as  the  au- 
thority was  concerned  on  the  part  of  the  railroad  company  to  receive  this  note 
and  mortgage,  we  must  treat  them  as  a  valid  note  and  mortgage. 

I  have  spoken  of  the  alleged  misrepresentations  that  were  made  at  the  time 
and  of  the  necessity  of  the  plaintiff  or  his  agent  knowing  that  these  misrepre- 
sentations were  made  before  that  part  of  the  defense  can  be  made  out.  I  will  now 
particularly  call  your  attention  to  the  fact  that  at  the  time  the  note  and  mort- 
gage were  given  the  railroad  company  entered  into  a  written  agreement  with  the 
defendant.  There  is  no  doubt  that  the  note  and  mortgage  and  the  agreement 
were  all  one  transaction.  The  question  is,  was  the  plaintiff,  at  the  time  of  the* 
transfer  to  him,  aware  of  that  agreement?  Did  he  know  the  nature  and  con- 
tents of  that  contract?  If  he  did,  then  he  was  bound  by  it,  not  otherwise. 
Tou  will  see  that  the  agreement,  by  its  terms,  seems  to  contemplate  that  the 
note  and  mortgage  were  to  be  transferred,  because  in  the  case  of  transfer  the 
company  guaranties  the  defendant  against  loss.  The  view  that  I  take  of  it  is 
that,  unless  the  plaintiff  or  his  son,  as  agent,  knew  of  the  existence  of  this 
agreement  made  by  the  company,  he  is  not  bound  by  it. 

§  410.  An  informat  indorsement  may  he  cu7*ed  by  the  subsequent  written  ifir 
dorsement  of  the  note  by  the  assignor  thereof  if  made  before  its  maturity. 

The  only  remaining  question  is  whether  there  was  an  indorsement  or  assign- 
ment of  the  note  to  the  plaintiff.    The  evidence  shows  that  the  Eacine  & 
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Mississippi  Railroad  Company  appointed  agents  to  negotiate  the  loan 'of  these 
notes  and  mortgages,  and  by  virtue  of  the  aathority  so  given,  as  I  understand, 
this  and  similar  bonds  were  executed  by  the  company,  which  were  secured  col- 
laterally, as  in  this  case,  by  notes  and  mortgages.  As  I  have  stated,  the  note 
was  not  indorsed  by  the  company.  By  the  terms  of  the  bond  they  transferred 
and  assigned  the  note;  but  there  is  a  clause  in  the  bond  that  declares  that  the 
note  and  mortga^  were  assigned  and  transferred  in  connection  with  the  bond  — 
*^  in  connection  with  the  bond,  and  not  otherwise/'  So  that  I  think  it  is  quite 
clear  that  it  was  the  intention  of  the  company  that  the  bond,  the  note,  and  the 
mortgage,  should  all  go  together,  forming  one  security  to  the  holder  or  bearer. 
They  were  all  attached  together,  and  transferred  at  the  same  time  to  the  plaint- 
iff. There  may  be  a  question  whether  this  was  not  legally  a  good  indorsement 
of  the  note  by  the  payees,  the  Racine  &  Mississippi  Railroad  Company.  It 
is  true  the  indorsement  was  not  written  on  the  back  of  the  note,  but  it  was 
written  upon  a  paper  which  was  attached  to  it  and  which  it  was  intended  should 
become  a  part  of  it.  However  that  may  be,  there  was  a  written  indorsement 
afterward,  and  years  before  its  maturity,  made  upon  the  note  by  the  president 
of  the  company  to  the  plaintiff.  Some  question  has  been  made  whether  this 
indorsement  was  authorized.  You  have  beard  the  testimony  of  Mr.  Durand, 
the  president,  on  that  subject.  There  is  no  doubt  that  it  was  the  intention  of 
the  company  to  transfer  whatever  right  of  property  it  had  in  the  note  to  the 
plaintiff,  at  tho*time  that  the  money  was  received  and  the  negotiation  consum- 
mated. Therefore,  the  written  indorsement  upon  the  note,  which  was  subse- 
quently made,  was  only  carrying  out  the  intention  of  the  parties  at  the  time. 
He  says  that  it  was  the  subject  of  conversation  in  the  board  of  directors;  that 
indorsements  were  made  by  him  from  time  to  time  in  the  presence  and  with 
the  knowledge  of  the  board;  and  he  gives  the  reason  why.  It  was  supposed 
that  under  the  law  of  Illinois  a  written  indorsement  of  a  note  was  necessary. 
It  was  thought,  he  says,  by  the  board,  that  no  additional  authorit}'  was  neces- 
sary in  order  to  enable  him  to  make  the  indorsement,  and  it  was  made  accord- 
ingly.  If  you  believe  this,  then  I  think  there  is  no  doubt  that  there  was  a  valid 
technical  indorsement  made  on  the  note,  because,  if  his  statement  is  true,  it  was 
done  with  the  knowledge  and  consent  of  the  board  of  directors,  and  in  fact  it 
would  have  been  a  breach  of  faith  for  the  board  of  directors  to  withhold  the 
indorsement  from  the  note,  if  that  were  necessary,  because  they  had  trans- 
ferred the  note  for  which  they  had  received  value  in  cash,  and  it  was  right  that 
they  should  give  to  the  plaintiff  all  the  power  and  control  over  the  note  which 
they  themselves  had. 

§  411.  Of  two  innocent  parties  the  one  who  gives  occasion  for  the  loss  mitst 
*sufer. 

You  will  perceive,  therefore,  that  according  to  the  view  which  the  court  takes 
in  this  case,  the  plaintiff  was  a  honafde  holder  of  the  note,  and  can  recover,  if 
he  did  not  know  that  there  were  any  false  or  fraudulent  representations  made 
at  the  time,  or  previous  to  its  execution,  and  which  caused  its  execution,  and  if 
he  did  not  know  of  the  existence  of  the  contract  or  agreement  given  by  the 
railroad  company  at  the  time  that  it  was  executed,  and  if  he  paid  value  for  it 
The  reason  of  this  is  apparent.  It  is  said  to  be  a  hard  case  for  the  defendant, 
as  the  stock  has  become  worthless,  that  he  should  pay  his  money  for  nothing. 
That  may  be  true ;  but  the  question  is,  who  should  suffer  a  loss  in  a  case  like  this? 
Admitting  that  he  has  been  imposed  upon,  and  as  between  the  original  parties 
themselves  he  ought  not  to  pay  it,  still  if  he  or  the  plaintiff  has  to  suffer^  the 
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rule  is  that,  by  executing  the  note  and  enabling  the  company  to  put  it  in  cir- 
culation and  raise  money  on  it,  the  defendant  must  suffer  the  loss,  for  if  he  had 
never  executed  the  note,  or  caused  it  to  be  put  in  circulation,  the  plaintiff  never 
would  have  advanced  his  money  on  it.  That  is  the  reason  of  the  rule  of  law 
on  the  subject,  and  it  is  founded,  it  seems  to  me,  on  the  plainest  principles  of 
justice  and  equity.  Therefore  you  will  see  that  the  case  turns,  so  far  as  you 
are  concerned,  upon  this,  viz. :  whether  there  is  any  evidence  in  the  case  which 
shows  that  the  plaintiff  knew  that  there  were  misrepresentations  made  (if  there 
were  misrepresentations  of  the  character  that  I  have  stated),  and  whether  the 
plaintiff  knew  of  the  existence  of  the  agreement  that  was  made  at  the  time  by 
the  railroa'd.  If  he  did  not,  and  if  there  was  no  fact  brought  to  his  knowledge 
which  would  cause  a  prudent  man  to  make  inquiry,  then  I  think  that  the 
plaintiff  is  entitled  to  recover.  If,  however  he  knew  of  the  existence  of  any 
fraud, —  if  he  knew  of 'this  contract  and  its  terms, —  then  he  is  not  a  hona  fide 
purchaser  without  notice,  but  he  takes  the  note  and  mortgage  subject  to  the 
equities  which  exist  betweeti  the  parties,  and  the  defendant  would  not  be  liable. 
The  other  questions  raised  by  the  defendant  I  shall  reserve  for  future  consider- 
ation, if  it  becomes  necessary.  If  you  shall  find  for  the  plaintiff,  of  course  he 
is  entitled  to  recover  the  amount  of  the  note*»witli  interest  from  the  last  pay- 
ment, which  was  the  10th  day  of  May,  1857.    Verdict  for  plaintiff. 

BANK  OF  SHERMAN  v,  APPERSON. 
(Circuit  Court  for  Tennessee:  4  Federal  Reporter,  25-^1.     18S0.) 

Opinion  by  IIa^mmond,  D.  J. 

Statement  of  Facts. —  On  motion  for  a  new  trial.  Upon  full  consideration 
of  the  arguments  made  upon  this  motion,  I  am  satisfied  with  the  rulings  I  made 
upon  the  demurrer  and  at  the  trial  upon  the  points  then  raised  against  the  nego- 
tiability of  the  note  sued  on. 

§412.  Note  to  administrator  is  negotiable  aUhoxigh  it  recites  the  consideration, 

1 4hink  it  entirely  clear  of  all  doubt  that  an  administrator  may  negotiate  a  note 
made  payable  to  him,  and  that  the  recital  of  the  consideration  in  the  face  of  the 
note  does  not  at  all  affect  its  negotiable  character.  If  the  not«  in  question  had 
said  that  it  was  subject  to  the  agreement  for  the  purchase  of  the  land,  or  used 
other  words  indicating  that  it  was  to  be  burdened  with  the  conditions  of  that 
agreement,  the  case  would  be  different.  Gushing  v.  Field  (Sup.  Ct.  Me.),  13 
Chi.  Leg.  News,  11.  The  note  is  hereinafter  copied,  and  I  need  only  refer  to 
its  language  to  show  that  it  is  a  simple  recital  of  the  consideration.  Burchell 
V,  Slocock,*2  Ld.  Raym.,  1545;  Bailey  v.  Eawley,  1  Swan,  295;  Baxter  v.  Stew- 
art, 4  Sneed,  213.  Even  in  Tennessee,  then,  where  whatever  is  sufficient  to  put 
a  person  upon  inquiry  amounts  to  notice,  the  mere  recital  that  the  considera- 
tion was  for  land  does  not  have  this  effect.  Ryland  v.  Brown,  2  Head,  270; 
Merritt  v.  Duncan,  7  Heisk.,  156.  But  in  the  courts  of  the  United  States,  where 
the  rule  is  that  there  must  be  actual  notice  or  bad  faith  to  charge  the  bolder 
for  value,  there  can  be  no  question  that  the  recitals  of  this  note  are  not  suffi- 
cient to  charge  the  plaintiff  with  any  equities  between  the  defendants  and  the 
payee.  Goodman  v.  Simonds,  20  How.,  343  (§§  420-425,  infra)\  Merritt  v, 
Duncan,  supra;  Murray  v.  Lardner,  2  Wall.,  110. 

§  413.  Facts  held  insufficient  to  show  notice  of  defense. 

This  brings  us  to  the  question  of  fact  upon  the  proof  as  to  notice.  It  is  not 
pretended  that  there  was  anything  further  to  charge  plaintiff  with  notice  than 
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that  he  knew  the  land  lay  in  Arkansas,  and  that  Gregg  was  an  administrator 
in  Arkansas.  It  is  said  by  a  witness  that  the  officer  of  the  bank  *^  looked  at 
some  papers "  at  the  moment  of  taking  the  note  before  he  agreed  to  take  it 
What  the  papers  were,  whether  one  thing  or  another,  is  not  proved,  nor  is  there 
anything  from  which  to  infer  that  there  was  in  that  circumstance  a  probable 
knowledge  of  any  fact  connected  with  this  note.  It  may  have  been  a  report 
of  some  commercial  agency  showing  the  standing  of  defendants,  for  anything 
that  appeared  in  proof,  or  it  may  have  been  some  other  paper  totally  discon- 
nected with  this  transaction.  All  knowledge  of  the  alleged  facts  are  denied 
by  tlie  officers.  But,  more  than  this,  the  defense  is  that  the  consideration  of 
this  note  has  failed  by  reason  of  a  failure  of  title  and  diminution  in  quantity 
of  the  land,  and  that,  by  the  contract  of  purchase,  the  money  was  not  to  be 
paid  until  the  title  was  satisfactory.  There  is  not  a  single  circumstance  or  fact 
in  the  proof  which  even  tends  to  show  that  the  plaintiff  had  any  knowledge 
that  there  were  such  defenses  to  the  note,  or  of  the  facts  upon  which  they  were 
predicated.  It  does  not  follow  because  the  plaintiff  knew  the  note  was  given 
for  land  that  it  knew  the  facts  as  to  the  title  or  quantity.  The  whole  argu- 
ment of  defendants  is  grounded  upon  the  assumption  that  because  the  face  of 
the  note  itself  conveyed  a  knowfedge  that  there  was  a  contract  for  land,  that 
the  land  lay  in  Arkansas,  that  the  payee  was  an  administrator,  and  because  be 
was  pledging  a  note  of  $1,500  for  a  loan  of  $500  at  an  enormous  interest  of 
four  per  cent,  a  month,  therefore,  in  the  language  of  the  brief,  ^^  the  bank  had 
notice  or  knowledge  that  there  was  a  probable  defense  to  the  note."  Now,  if 
the  decisions  of  the  supreme  court  already  cited,  and  many  others,  mean  any- 
thing, they  forbid,  in  this  court,  that  any  circumstance  short  of  actual  knowl- 
edge of  the  facts  constituting  the  defense  shall  be  taken  to  defeat  the  holder  of 
his  right  to  recover.  The  proof  showed  that  in  Texas,  where  this  bank  resides, 
the  rate  of  interest  was  lawful  and  not  unusual,  and  therefore  no  imputation  of 
bad  faith  can  be  based  upon  that  circumstance.  As  to  the  fact  that  the  negoti- 
ator of  the  loan  was  an  administrator,  it  is  wholly  immaterial.  He  may  have 
needed  the  money  for  the  purposes  of  the  estate.  The  note  may  have  belonged 
to  him,  having  been  taken  in  settlement  for  his  commissions,  or  for  a  debt,  or 
for  a  distributive  share  of  the  estate,  for  anything  the  bank  knew  to  the  con- 
trary. He  was  the  payee;  the  legal  title  was  in  him,  and  the  bank  need  not, 
under  the  commercial  law  of  the  United  States,  trouble  itself  to  inquire  into 
the  facts. 

Any  man  may  pledge  a  large  collateral  for  a  small  loan,  and  they  are  often 
out  of  all  proportion  to  each  other.  I  could  see  in  the  proof  nothmg  tending 
to  show  that  the  bank  had  actual  notice  of  the  fact  that  the  title  to  the  land 
had  failed,  or  the  quantity  was  diminished,  or  the  quality  insufficient,  and  noth- 
ing tending  to  show  bad  faith  on  its  part,  and  if  the  jury  had  found  otherwise 
I  should,  without  the  least  hesitation,  have  set  aside  the  verdict  and  granted  a 
new  trial;  therefore,  no  error  was  committed  in  directing  a  verdict  for  the 
plaintiff.  Orleans  v.  Piatt,  99  U.  S.,  676.  I  was  the  more  willing  to  do  this, 
because,  although  the  result  would  have  been  the  same,  no  matter  how  well 
founded  the  defenses  may  have  been,  I  allowed  the  proof  upon  the  issues  to  be 
taken,  and  was  satisfied  that  if  the  original  payee  himself  had  been  suing  there 
was  absolutely  no  defense  to  the  suit  in  a  court  of  law,  however  it  may  have 
been  in  a  court  of  equity,  on  a  bill  for  specific  performance  or  a  bill  to  rescind 
the  contract.  I  shall  not  undertake  to  show  the  correctness  of  that  opinion, 
because,  strictly,  it  is  not  properly  in  judgment,  the  plaintiff  being  entitled  to 
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recover  as  a  bona  fide  purchaser  for  value,  without  notice  of  any  equities  in 
favor  of  the  makers  of  the  note.  I  should  also  have  mentioned  that,  even  if 
the  contract  for  the  land  referred  to  in  the  note  had  been  before  the  bank,  it 
could  safely,  in  my  opinion,  have  taken  this  note.  The  facts  on  which  the 
supposed  defects  of  title  and  other  defenses  rest  were,  at  that  time,  unknown 
even  to  the  defendants  themselves.  The  land  contract  contained  a  stipulation 
that  the  purchase  money  was  not  to  be  paid  until  certain  deeds  were  executed. 
Those  deeds  had  been  executed,  and  after  their  receipt  the  defendants  paid  all 
the  money  due,  and  executed  this  note  and  others  for  the  purchase  money  not 
due  in  satisfaction  of,  and  for  the  purpose  of,  closing  up  the  agreement  about 
the  land.  The  supposed  defects  in  the  deeds,  the  mistakes  in  them,  and  their 
alleged  worthlessness  to  convey  the  title,  were  afterwards  discovered ;  indeed, 
they  were  discovered  after  the  pledge  of  this  note  to  the  bank.  This  demon- 
strates that,  at  the  time  this  note  was  negotiated,  the  defendants  themselves 
had  no  knowledge  of  the  facts  constituting  their  defenses. 

I  come  now  to  consider  a  new  question,  raised  since  the  motion  for  a  new 
trial  was  submitted,  and  never  before  referred  to  by  counsel  or  detected  by  the 
court.    The  note  sued  on  reads  as  follows: 

"  $1,500.  Memphis,  Tenn.,  June  7,  1875. 

"  On  the  14th  February,  1876,  we  promise  to  pay  to  Col.  E.  P.  Gregg,  the 
administrator  de  bonis  non  of  the  estate  of  James  L.  Goree,  deceased,  the  sum 
of  $1,500,  for  value  received,  being  for  a  part  of  the  third  payment  on  the 
Goree  plantation  purchased  of  said  Gregg,  as  per  agreement  of  the  14th  Feb- 
ruary, 1874.  E.  M.  Apperson  &  Co.'' 

§  414.  The  words  ^^or  order  ^^  or  their  equivalent  are  not  necessary  to  th^ 
negotiability  of  a  note. 

It  will  be  observed  that  the  note  does  not  contain  the  words  "or  order,"  "or 
bearer,"  "or  assigns,"  or  any  equivalent  wortls  of  negotiability.  It  is  now 
said  that  this  omission  destroys  the  negotiability  of  this  note,  and  that  it 
cannot  be  sued  upon  in  the  name  of  the  indorsee.  This  latter  objection,  as  to 
the  form  of  the  suit,  should  have  been  taken  by  demurrer  or  plea  in  abatement. 
But  even  if  so  taken  it  would  be  untenable  under  our  statutes.  Whether  nego- 
tiable or  not,  the  note  is  assignable,  and  may  be  sued  on  in  the  name  of  the 
assignee.  T.  &  S.  Code,  §  1967,  and  notes;  Wolf  v.  Tyler,  1  Heisk.,  313.  Kor 
is  it  a  jurisdictional  question  in  this  court,  for  the  pleadings  show  that  a  suit 
might  have  been  prosecuted  in  this  court  if  no  assignment  had  been  made, 
Gregg,  the  payee,  being  a  citizen  of  another  state.  Wherefore,  the  jurisdiction 
does  not  depend  upon  the  commercial  character  of  the  paper.  Act  March  13, 
1875  (18  U.  S.  St.,  470).  If  we  consult  the  authorities  immediately  preceding 
and  subsequent  to  the  statute  of  3  and  4  Anne,  c.  9,  cited  in  Muir  v.  Jenkins,  2 
Cr.  C.  C,  18,  and  elsewhere,  by  the  text  writers  and  annotators,  it  will  be  dis- 
covered, I  think,  that  there  has  been  much  confusion  of  opinion  as  to  the  pre- 
cise effect  of  that  statute  on  notes  omitting  the  words  "or  order,"  usually 
inserted  to  give  the  note  negotiability,  with  the  general  result  that  these  or 
other  special  words  were  not  essential,  if  from  the  words  actually  used  an 
intention  to  issue  negotiable  paper  were  manifested.  If,  under  that  statute,  and 
solely  b}''  force  of  it,  a  note  not  containing  these  or  equivalent  words  could  be 
declared  upon  in  the  same  manner  as  a  bill  of  exchange,  according  to  the 
custom  of  merchants,  was  entitled  to  grace,  and  would  support  a  contract  of 
indorsement,  it  does  not  seem  satisfactory  to  hold  that  the  note  is  not  other- 
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wise  fally  negotiable.  And  it  will  be  seen  that  the  judicial  and  professional 
mind  never  fully  recognized  the  soundness  of  the  position.  Yet  it  is  well 
settled  that  a  bill  or  note  is  not  negotiable  unless  it  contains  these  words,  or 
some  word  of  like  effect,  except  where  made  so  by  local  statute.  1  Am.  Lead. 
Cas.  (5th  ed.),  399,  top  page;  3  Kent  (12th ed.),  77;  1  Dan'l,  Neg.  Inst.,  §§  104^ 
107.  The  most  direct  and  satisfactory  case  I  have  found  is  Grerard  v.  La  Corte, 
1  Dall.,  194;  S.  C,  1  Am.  Lead.  Cas.  (5th  ed.),  369, 

The  unsatisfactory  state  of  the  law  on  this  subject  induced  the  state  of  North 
Carolina,  from  which  we  have  derived  it,  nearly  one  hundred  yeais  ago,  to  enact 
that  "  every  bill,  bond,  or  note  for  money,  whether  sealed  or  not,  and  whether 
expressed  to  he  payable  to  order,  or  for  value  received,  or  notj  shall  be  negotiable 
in  the  same  manner  as  promissory  notes/'  Act  1786,  e.  4,  §  Ij  T.  &  S.  Code, 
§  1957.  The  act  of  1762  (chapter  9)  had  substantially  re^nacted  the  statute  of 
Anne.  T.  &  S.  Code,  §  1956.  The  argument  now  made  is  that  the  only  effect 
of  the  act  of  1786  was  to  make  bills  single  negotiable  in  the  same  manner  as 
promissory  notes  were  under  the  act  of  1762,  and  notes  like  this  assignable. 
This  is  contrary  to  the  words  of  the  act  itself,  which  says  that  "every  note  for 
money,  whether  expressed  to  be  payable  to  order  or  not,  shall  be  negotiable  in 
the  same  manner  as  promissory  notes."  This  is  more  manifest  by  reference  to 
the  original  act  itself,  which  this  section  of  the  code  more  briefly  expresses. 
Besides,  it  was  further  amended  by  the  acts  of  1820  (chapter  25)  and  1837 
(chapter  5),  where  it  is  enacted  that  upon  every  such  instrument  the  holder 
may  maintain  a  jojnt  action  against  the  maker  and  the  indorsers,  or  a  several 
action  against  any  one  or  more  of  the  indorsers.  T.  &  S.  Code,  §  1958.  See, 
also,  id.,  §  1967.  The  cases  cited  in  the  notes  to  these  sections  of  the  code 
fully  sustain  this  construction,  which  is  too  plain  to  require  further  notics. 
This  note  is,  then,  fully  negotiable  by  our  local  statute.  It  is  confidently 
argued,  however,  that  the  federal  courts  do  not  recognize  or  enforce  the  laws 
of  the  states  upon  the  subject  of  commercial  law,  and  that  this  question  must 
be  decided  according  to  the  law  merchant  and  the  statute  of  Anne,  and 
that  this  act  cannot  change  the  rights  of  the  parties  under  that  law.  Swift  v. 
Tyson,  16  Pet.,  1  (§§  382-386,  supra);  Keary  v.  Farmers'  &  Merchants'  Bank, 
id.,  89;  Watson  v.  Tarpley,  18  How.,  517  (g§  1174r-77,  infra);  Dromgoole  v. 
Farmers'  &  Merchants'  Bank,  2  How.,  241;  1  Am.  Law  Rev.  (N.  S.),  211,  226. 

§  41 5.  When  state  statutes  affecting  the  "  law  merchant "  are  binding  on  fed- 
eral  courts. 

It  is  said  in  Gregg  v.  Weston,  7  Biss.,  360,  that  congress  meant  by  "  the  law 
merchant,"  as  used  in  the  act  of  March  13, 1875,  the  law  of  contract  governing 
the  note,  and  that  the  statute  of  the  state  enters  into  and  becomes  a  part  of 
the  contract.  Whether  this  would  be  so  as  to  restrictive  statutes  may  be 
doubtful  under  the  above  decisions,  particularly  Watson  v,  Tarpley,  supra.  I 
must  confess  that,  if  the  state  has  power,  by  legislation,  to  enlarge  the  commer- 
cial law,  it  does  not  seem  very  clear  why  it  should  not  have  power  to  restrict 
it  in  the  same  way;  but  there  can  be  no  doubt  that  restrictions  are  not  binding, 
Xo  case  has,  however,  been  cited  which  holds  that  a  statute  of  a  state  enlarging 
the  negotiability  of  bills  and  notes  is  not  binding  on  the  fedeml  courts.  On 
the  contrary,  such  statutes  are  frequently  enforced.  The  latest  case  I  find  is 
Gates  V.  Nat.  Bank,  100  U.  S.,  239.  There  are  many  others.  Nearly  all  the 
cases  either  construe  the  statute  of  Anne  as  adopted  by  the  states  or  the  statutes 
in  lieu  of  it  regulating  the  subject  of  negotiable  paper. 

The  result  of  the  authorities  seems  to  be  that  while  the  decisions  of  the 
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itate  courts  constraing  contracts  under  the  general  commercial  law  are  not 
binding  as  rules  of  property  or  rules  of  construction  on  the  federal  courts,  nor 
are  state  statutes  which  restrict  or  impair  the  rights  and  remedies  secured  to 
the  citizens  of  the  several  states  under  the  general  commercial  law,  or  which 
divest  the  federal  courts  of  the  cognizance  of  those  rights  and  remedies,  those 
statutes  which  enlarge  and  extend  the  general  commercial  law  will  be  enforced. 
It  is  so  in  equity  oases.  While  the  federal  courts  uniformly  administer  the 
equitable  rights  and  remedies  of  the  general  law,  and  will  not  permit  any 
restriction  by  state  legislation  or  judicial  decision,  they  recognize  and  enforce 
any  new  equitable  right  given  by  the  legislature  of  the  states.  Broderick's 
Will,  21  Wall.,  503;  Gaines  v.  Fuentes,  92  U.  S.,  10,  at  p.  21.  The  motion  for 
a  new  trial  is  overruled. 

SWIFT  r.  SMITH. 

(12  Otto,  443-451.    1880.) 

Appeal  from  IT.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mb.  Justice  Strong. 

Statement  of  Facts. —  The  appellants  complain  of  the  decree  of  the  circuit 
court  because  it  adjudged  that  the  complainant  Janet  Smith,  as  administratrix 
of  David  Smith,  deceased,  had  a  lien  on  the  lots  described  in  the  bill,  by  virtue 
of  the  deed  of  trust  purporting  to  have  been  made  by  George  N.  Williams  to 
Obadiah  Jackson  on  the  1st  day  of  October,  1868,  and  because  it  adjudged 
that  lien  to  be  prior  to  the  lien  in  favor  of  Joseph  Swift  and  Edwin  Swift,  and 
that  in  favor  of  Elizab3th  Carroll  and  Ellen  Carroll.  There  are  other  objec- 
tions to  the  decree,  but  the  two  mentioned  are  the  most  important,  for  they 
strike  at  all  tihe  relief  sought  by  the  complainant's  bill. 

Both  the  defendants  below  (now  appellants)  and  the  complainant  claim  under 
Charles  C.  Waite,  who,  it  is  agreed,  was  the  owner  of  the  lots  on  the  1st  day 
of  October,  1868.  On  that  day  Charles  C.  Waite  made  his  deed  of  the  lots  to 
one  George  X.  Williams,  which  was  duly  recorded  on  the  24th  day  of  the  same 
month.  To  secure  the  payment  of  part  of  the  purchase  money,  Williams  gave 
two  promissor5'  notes,  both  dated  October  1,  1868,  payable  to  the  order  of 
Charles  C.  Waite, —  one  for  $6,000,  payable  in  one  year  from  its  date,  and  the 
other  for  $30,000,  payable  four  years  after  its  date,  with  interest  at  the  rate  of 
eight  per  cent.,  payable  semi-annually.  On  the  same  day  (October  1st)  Williams 
made  and  delivered  his  deed  of  trust  of  the  lots,  sold  to  him  by  Charles  C. 
Waite,  to  Obadiah  Jackson,  to  secure  payment  according  to  the  tenor  of  the 
promissory  notes  he  had  given.  This  deed  was  duly  acknowledged  and  re- 
corded concurrently  with  Waiters  deed  to  him.  In  effecting  the  sale  from 
Waite  to  Williams,  and  in  taking  the  notes  and  security  for  the  payment  of  the 
purchase  money,  Jackson  was  the  attorney  and  agent  for  the  vendor,  and  dur- 
ing some  years  thereafter  the  interest  on  the  $30,000  note  appears  to  have  been 
paid  through  him.  The  $6,000  note  was  paid  at  its  maturity.  The  other  note 
came  into  the  hands  of  Waite,  the  vendor,  then  living  in  New  York,  and  he 
soon  afterwards  transferred  and  indorsed  it  to  the  order  of  his  brother,  Silas  M. 
Waite,  who  subsequently,  and  before  it  fell  due,  indorsed  it  generally  in  blank 
to  Obadiah  Jackson.  Thus  Jackson  became  clothed  with  apparent  ownership 
of  the  note,  and  with  apparent  power  to  transfer  it  by  his  indorsement.  On 
the  18th  day  of  April,  1871,  Jackson  borrowed  from  David  Smith,  the  com- 
plainant's intestate,  the  sum  of  $31,500,  giving  his  promissory  note  therefor, 
and  to  secure  the  payment  of  his  note  he  indorsed  and  delivered  to  Smith  the 
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Williams  note  for  $30,000  as  a  collateral.  This  was  nearly  a  year  and  a 
half  before  its  matarity.  At  the  time  when  the  note  was  thus  indorsed  to  Smith 
there  were  entries  upon  its  back  of  payments  of  interest  upon  it  up  to  May  17, 
1871.  These  entries  purported  to  be  acknowledgments  of  "  S.  M.  Waite  by  O. 
Jackson."  There  was  also  a  regular  chain  of  indorsements  by  Charles  C. 
Waite,  the  payee,  to  Silas  M.  Waite  or  order;  by  Silas  M.  Waite  to  Obadiah 
Jackson  or  order,  followed  by  an  indorsement  by  Obadiah  Jackson  in  blank. 
There  was  also  on  the  margin  of  the  note  the  following:  ^'  This  note  secured 
by  trust  deed  of  even  date  herewith,  duly  stamped." 

Thus  far  the  facts  appear  without  any  real  controversy,  and  unless  there  is 
something  in  the  case  to  qualify  them,  they  unquestionably  establish  that  on 
the  18th  of  April,  1871,  Smith  became  the  bona  fide  holder  of  the  830,000  note 
for  value  paid,  and  as  such  entitled  to  the  benefit  of  the  deed  of  trust  g^ven  by 
Williams  to  Jackson  to  secure  its  payment.  Though  he  took  it  only  as  a  col- 
lateral security  for  a  loan  made  to  Jackson  at  the  time,  he  was  entitled  to  the 
protection  of  a  purchaser  for  value,  without  notice  of  anything  to  impeach  his 
right.  Conceding,  what  appears  to  be  more  than  probable,  that  Jackson  was 
not,  in  fact,  the  owner  of  the  note  when  he  transferred  it  to  Smith,  that  he 
simply  held  it  as  agent  or  attorney  of  S.  M.  Waite  for  collection,  and  that  in 
transferring  it  to  Smith  he  perpetrated  a  fraud  upon  the  true  owner,  it  is  still 
certain  that  he  was  clothed  by  Waite  with  power  to  transfer  the  ownership  as 
he  did.  Waite's  indorsement  of  the  note  to  him  gave  him  that  power;  and 
though  its  exercise  was  a  fraud,  if  Smith  advanced  his  money  in  good  faith, 
relying  upon  Jackson's  apparent  ownership,  he  was  justified  in  so  doing,  and  S. 
M.  Waite,  who  enabled  Jackson  to  negotiate  the  note,  thereby  lost  his  title. 
He  was  bound  by  Jackson's  act. 

§  416.  One  who  purchases  negotiable  paper j  for  valn^e^  before  maturity,  etc- 
quires  a  good  title  thai  can  only  be  defeated  by  proof  of  actiud  notice,  or  of  bad 
faith. 

There  is  nothing  in  the  case  to  show  that  Smith's  purchase  was  not  in  good 
faith.  There  was  nothing  upon  the  note,  nor  anything  in  the  indorsement 
thereon,  to  notify  him  that  it  did  not  belong  to  Jackson,  both  legally  and  equi* 
tably.  It  was  mercantile  paper  and  not  due.  One  who  purchases  such  paper 
from  another,  who  is  apparently  the  owner,  giving  a  consideration  for  it,  ob- 
tains a  good  title,  though  he  may  know  facts  and  circumstances  that  cause  him 
to  suspect,  or  would  cause  one  of  ordinary  prudence  to  suspect,  that  the  person 
from  whom  he  obtained  it  had  no  interest  in  it,  or  authority  to  use  it  for  his 
own  benefit,  and  though  by  ordinary  diligence  he  could  have  ascertained  those 
facts.  Goodman  v.  Simonds,  20  How.,  343.  He  can  lose  his  right  only  by  act- 
ual notice  or  bad  faith.  It  is  true  that  if  the  bill  or  note  be  so  marked  on  its 
face  as  to  show  that  it  belongs  to  some  other  person  than  the  one  who  offers  to 
negotiate  it,  the  purchaser  will  be  presumed  to  have  knowledge  of  the  true 
owner,  and  his  purchase  will  not  be  held  to  be  bona  fide.  Fowler  v.  Brantly, 
14r  Pet.,  318  (§  427,  infra).  Nothing  of  this  kind  existed  in  the  present  case. 
Everything  upon  the  note  tended  to  show  that  it  belonged  absolutely  to 
Jackson  when  Smith  bought  it.  And  we  fail  to  discover  anything  in  the  en- 
tries of  interest  payments,  or  in  any  other  circumstances,  that  should  have 
aroused  even  suspicion  to  the  contrary.  We  are  unable,  therefore,  to  compre- 
hend how  it  can  be  maintained,  as  the  appellants  contend,  that  the  note  did 
not  belong  to  the  complainant,  but  belonged  to  Silas  M.  Waite.  Whatever 
may  have  been  the  fact  before  its  indorsement  to  David  Smith,  and  even  after 
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Its  indorsement  to  Jackson,  Waite  was  estopped  from  asserting  any  claim  to  it 
hy  its  transfer  to  Smith.  It  is  true  Waite  is  not  a  party  to  this  suit.  The  de- 
cree does  not  bind  him.  But  there  is  etlough  without  the  decree  to  estop  him. 
He  was  examined  as  a  witness  for  the  appellants  on  the  12th  of  May,  1877. 
Then,  if  not  before,  he  was  informed  that  the  note  had  been  transferred  to 
Smith,  and  that  Smith's  administratrix  was  proceeding  to  collect  it.  Plainly, 
then,  it  became  his  duty  to  assert  his  claim  to  it,  if  any  he  then  had.  He 
could  not  innocently  lie  by  without  intervention,  or  any  action  to  vindicate  his 
claim,  while  she  was  proceeding  to  enforce  the  trust.  His  laches,  if  he  had 
any  right,  was  inexcusable.  But  lie  made  no  movement  in  this  case,  and,  so 
far  as  it  appears,  none  elsewhere.  "Without  further  remark  upon  this  part  of 
the  case,  we  think  we  haVe  said  enough  to  warrant  the  conclusion  at  which  we 
have  arrived,  that  the  complainant's  intestate,  on  the  18th  of  April,  1871,  be- 
came the  owner  of  the  note,  and  thereby  Qutitled  to  the  benefit  of  the  trust 
declared  in  the  deed  of  Williams  to  Jackson. 

§  41 7.  Deed  to  a  JictUiaua  person,  or  to  oiie  under  an  alias. 
The  appellants,  however,  contend  that  no  lien  was  created  by  that  deed, 
because,  as  they  assert,  Williams  was  a  fictitious  person,  or  an  alias  of  Jack- 
son, and,  therefore,  that  the  pretended  deed  was  void,  since  no  man  can  convey 
to  himself.  This  is  a  strange  position  for  the  appellants  to  take.  If  there 
was  no  such  person  as  Williams,  then  Waite's  deed  to  Williams  was  a  nullity, 
for  there  was  no  person  to  take,  and,  as  -all  the  rights  which  the  appellants 
assert  come  from  Waite  through  Williams  (as  will  appear  hereafter),  they  have 
no  interest  in  resisting  the  demand  of  the  complainant,  and  are  not  entitled  to 
be  heard  in  the  case.  And  so,  as  all  the  rights  they  assert  are  by  virtue  of  a 
deed  subsequently  made  by  Williams  (a  deed  hereafter  to  be  noticed),  it  is  not 
easy  to  see  how  they  can  have  any  standing;  or,  if  Williams  was  but  another 
name  for  Jackson,  and  Waite's  deed  was  made  to  Jackson  under  the  name  of 
Williams,  then  the  note,  though  signed  by  the  name  George  N.  Williams, 
was  Jackson^s  note,  and  the  trust  deed  signed  by  the  same  name  would  be 
construed  as  a  declaration  of  trust  for  the  security  of  the  note,  equivalent  to  a 
covenant  to  stand  seized  to  uses  for  the  holder.  Bat  we  are  of  opinion  that 
Williams  was  not  a  myth.  Beyond  doubt  Waite's  deed  was  made  to  a  person 
calling  himself  Williams,  and  made  to  the  same  person  who  signed  the  note 
and  signed  and  acknowledged  the  deed  of  trust.  Whether  that  was  his  real 
name  or  not  is  immaterial.  He  appeared  before  the  notary  and  acknowledged 
the  deed  as  his.  He  was  not  Jackson,  it  is  clear.  The  evidence  that  the  wit- 
nesses called  in  1877  knew  no  such  person  as  George  N.  Williams,  in  a  city 
containing  several  hundred  thousand  inhabitants,  is  hardly  worthy  of  respect 
as  proof  that  no  such  person  was  in  Chicago  in  1868.  The  existence  of  the 
lien,  or  of  the  trust  declared  by  the  deed,  is  not  to  be  disproved  by  such  evi- 
dence. 

Concluding,  then,  that  David  Smith,  on  the  18th  of  April,  1871,  obtained  a 
lien  on  the  lots  described  in  the  bill  by  virtue  of  the  deed  of  trust  from  Will- 
iams to  Jackson,  we  come  to  consider  the  second  leading  objection  urged 
against  the  decree  of  the  circuit  court.  It  is  that  the  court  erred  in  decreeing 
that  lien  to  be  prior  to  the  liens  in  favor  of  the  appellants  Swift  and  Carroll, 
To  comprehend  this  assignment  of  error,  it  is  necessary  to  observe  the  facts  as 
they  appear  in  the  record.  On  the  5th  day  of  October,  1868,  Williams,  who 
bad  then  become  the  purchaser  of  the  lots,  and  who  held  them  subject  to  his 
deed  of  trust  to  Jackson,  sold  and  conveyed  them  by  warranty  deed  to  Mary 
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P.  Moody  for  the  oonsideratioii  of  $60,000,  subject  to  the  deed  of  trust  t# 
secure  the  payment  of  the  $30,000  note  which  the  grantee  agreed  to  assume  aiMl 
pay  as  part  of  the  consideration  of  the  purchasa  This  deed  was  recorded 
October  24, 1868.  On  the  17th  of  May,  1871,  Mary  P.  Moody,  by  warranty 
deed,  recorded  May  25, 1871,  conveyed  the  lots,  for  the  consideration  of  $45,000, 
to  Charles  Y.  Dyer,  subject  to  the  trust  deed  aforesaid,  describing  it  as  given 
to  secure  the  note  for  $30,000,  which  amonut,  with  interest  from  date,  the 
grantee  covenanted  to  pay  as  part  of  the  consideration.  Afterwards,  on  the 
1st  day  of  June,  1872,  Charles  V.  Dyer  and  wife,  by  deed  of  that  date,  with 
warranty,  conveyed  the  lots  to  Obadiah  Jackson  aforesaid,  expressly  subject 
<<  to  a  trust  deed  given  by  Oeorge  K.  Williams  to  Jackson,  dated  October  1, 
1868,  •  •  .  to  secure  a  certain  note  on  which  is  due  $30,000,  and  interest." 
This  deed  was  filed  for  record  June  18,  1872.  Subsequently  Jackson,  with  his 
wife,  made  a  deed  of  trust  of  the  same  property  to  Norman  Perkins  to  secure 
the  payment  of  an  indebtedness  by  two  bonds,  each  for  $25,000,  given  by  Jack- 
son, one  to  Joseph  Swift  and  the  other  to  Edwin  Swift.  This  deed  was  dated 
June  1,  1872,  acknowledged  June  29,  1872,  and  filed  for  record  August  3, 1872. 
On  the  same  day,  August  8,  1872,  there  was  filed  for  record  an  instrument  pur- 
porting to  be  a  release  by  Jackson  to  Charles  V.  Dyer,  for  the  consideration  of 
$1,  of  the  right,  title,  interest,  claim  and  demand  of  him,  the  said  Jackson, 
which  he  had  acquired  by  virtue  of  the  trust  deed  given  to  him  by  Williams  to 
secure  payment  of  the  $30,000  note.  This  release  was  dated  October  2, 1871.  It 
was  not  acknowledged  until  August  3,  1872,  the  day  when  the  deed  of  trust  to 
Perkins  was  filed  for  record,  nor  did  it  acknowledge  the  payment  of  the  note. 
On  the  13th  day  of  November,  1876,  Jackson  and  wife  made  a  second  deed  of 
trust,  conveying  the  lots  with  other  property  to  Greorge  Chandler,  to  secure  the 
payment  of  notes  which  he  had  given  to  Elizabeth  C|irroll  and  Ellen  Carroll. 
This  deed  was  filed  for  record  on  the  next  following  day.  This  recital  of  the 
conveyances  exhibits  the  fact  that  the  lien  of  the  trust  deed  to  Jackson,  given 
to  secure  the  payment  of  the  note  for  $30,000,  was  long  prior  in  time  to  the 
liens  of  the  Messrs.  Swift,  and  Elizabeth  and  Ellen  Carroll,  and  it  was  certainly 
in  existence  on  the  18tb  of  April,  1871,  when  that  note  was  indorsed  to 
Smith,  the  complainant's  intestate. 

§  418.  A  release  executed  hy  a  trustee  of  a  lien  an  property  ofwhich^  hy  mesne 
conveyances^  he  has  become  the  owner  ^  is  a  fraud  upon  the  beneficiary  of  the  trust. 

But  it  is  earnestly  insisted  by  ther  appellants  that  the  act  of  Jackson  in 
making  the  release  to  Dyer  protects  them  against  the  Williams  deed  of  trust. 
That  the  release  was  a  gross  fraud  upon  the  rights  of  Smith,  the  holder  of  the 
Williams  note,  is  plain  enough,  and  we  think  both  the  Swifts  and  the  CarroUs 
had  coRstructive,  if  not  actual,  notice  that  it  was  fraudulent.  They  were  bound 
to  know  what  was  in  the  line  of  their  title,  that  title  being  upon  record.  They 
are  presumed  to  have  known,  and  they  are  affected  by  the  recitals  in  the  deed 
under  which  they  assert  their  rights.  The  trust  deed  to  Jackson  informed 
them  of  the  trust  to  protect  the  $30,000  note,  and  informed  them  that  when 
the  release  was  made  and  put  upon  record  the  note  had  not  matured.  The 
deeds  to  Mrs.  Moody,  to  Dyer,  and  from  Dyer  to  Jackson,  all  recited  the  con- 
tinued existence  of  the  debt,  down  to  June,  1872,  and  each  grantee,  including 
Jackson,  assumed  its  payment.  The  record  assured  them  that  Jackson  was 
the  owner  of  the  lots  when  the  release  to  Dyer  was  made,  and  that  Dyer  had 
no  interest  in  the  trust  deed  to  be  released.  They,  therefore,  were  informed 
that  the  release  was  substantially  a  release  by  Jackson  to  himself  of  a  debt 
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which  he  had  assumed  to  pay.  Even  if  his  power  to  execute  the  trust  confided 
in  him  by  the  trust  deed  was  not  extinguished  by  his  acquisition  of  the 
property,  it  was  evident  that  he  could  not  release  the  lien  while  he  remained 
the  owner  of  the  lots  without  a  gross  abuse  of  his  trust.  In  regard  to  Per- 
kins, who  was  the  trustee  in  Jackson's  deed  to  secure  the  Swifts'  loans,  and 
who  was  their  attorney  to  examine  the  title  before  the  loans  were  made  and  the 
trust  deed  was  executed,  it  appears  that  he  knew  there  was  no  release  of 
the  trust  for  the  protection  of  the  Williams  note,  and  required  one  to  be  filed. 
The  release  was  brought  to  him  by  Jackson,  unacknowledged.  It  was,  there- 
fore, in  Jackson's  possession,  and,  in  fact,  Dyer  bad  never  seen  it  It  was  dated 
in  1871,  October  2,  and  Perkins  was  informed  that  was  not  the  date  when  the 
instrument  was  made.  Jackson  told  him,  indeed,  it  was  the  date  when  the 
debt  was  paid;  but  he  was  not  authorized  to  rely  upon  Jackson's  assertion, 
more  especially  when  he  had  before  him  in  Dyer's  deed  of  the  lots  to  Jackson 
the  acknowledgment  that  the  note  was  unpaid  on  the  1st  day  of  June,  1872, 
nine  months  after  the  time  when  Jackson  affirmed  it  had  been  paid,  and  had 
in  view  also  Jackson's  assumption,  at  that  time,  to  pay  it.  The  evidence  leaves 
no  doubt  that  the  release  was  not  made  until  August,  1872,  when  it  was  put 
upon  record.  Then  Jackson,  being  the  owner  of  the  lots  subject  to  the  opera- 
tion of  the  Williams  deed  of  trust,  was  in  such  a  situation  that  he  could  not, 
without  an  abuse  of  his  trust,  destroy  the  rights  of  the  holder  of  the  note.  It 
is  impossible,  therefore,  to  maintain  that  there  was  not  enough  on  the  face  of 
the  recorded  title  under  which  the  Swifts  claim,  and  in  the  facts  attending  the 
execution  of  the  release,  to  make  it  their  duty  to  inquire  whether  the  Williams 
note  had  been  in  fact  paid, —  enough  to  apprise  them  that  the  holder  of  that 
note  could  not  be  postponed  or  injured  by  the  fraudnlent  release. 

The  other  appellants  are  in  no  better  condition.  When  the  deed  of  trust 
was  made  to  Chandler  to  secure  the  debt  due  to  the  Carrolls,  the  prior  tru^t 
protecting  the  Williams  note  was  on  the  record  in  the  line  of  their  title.  They 
were  affected  by  notice  of  it.  And  though  the  subsequent  release  to  Dyer  also 
appeared  upon  the  record,  the  fact  that  Dyer  liad  no  interest  in  the  property 
when  the  release  was  acknowledged  and  recorded ;  that  Jackson  was  then  the 
owner;  that  he  then  held  the  lots  under  a  deed  from  Dyer,  declaring  the  prop- 
erty to  be  subject  to  the  payment  of  the  $30,000  note,  which  he  assumed  to 
pay ;  that  the  note  was  not  then  mature,  and  that  therefore  the  release  was 
practically  a  release  by  Jackson  to  himself, —  these  facts  were  all  before  them 
when  they  took  their  lien,  that  is,  the  trust  deed  to  Chandler.  The  Carrolls 
were  dealing  with  one  who  they  knew  had  been  a  trustee  for  the  holder  of  the 
Williams  note,  and  who  was  still  such  trustee,  unless  the  trust  had  been  extin- 
guished or  transferred.  The  facts  by  which  they  were  confronted  were  more 
than  enough  to  put  them  upon  inquiry  whether  the  Williams  note  had  been 
in  fact  paid.  They  revealed  a  plain  abuse  of  his  trust  by  Jackson,  from  which, 
with  the  knowledge  of  it  that  they  must  be  presumed  to  have  had,  they  could 
derive  no  advantage.  In  the  face  of  it  they  could  not  obtain  apriority  over 
the  earlier  equity  held  by  Smith.  We  conclude,  therefore,  that  the  circuit 
court  correctly  decided  that  the  complainant  has  a  lien  on  the  lots  described  in 
the  bill  by  virtue  of  the  deed  of  trust  purporting  to  have  been  made  by  George 
N.  Williams  to  Obadiah  Jackson,  and  that  the  lien  is  prior  to  the  liens  held  by 
the  Messrs.  Swift  and  by  the  Carrolls.  We  may  add  that  there  is  no  evidence 
of  such  laches  as  should  postpone  the  complainant's  lien  to  those  of  the  appel- 
lants, or  either  of  them.    It  is  agreed,  however,  that  in  the  decree  in  the  cir- 
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cuit  court  there  was  an  error  in  oalculating  the  amount  due  to  the  complainant. 
The  amount  is  too  large  by  $554.27.  The  sum  decreed  to  the  complainant 
should  have  been  $34,101.73. 

§  419.  The  rule  in  Illinois  as  to  redemption  of  lands  sold  ai  a  judicial  sale. 

We  think,  also,  the  court  erred  in  not  according  to  the  defendants  the  right 
of  redemption  after  the  sale  ordered  by  the  master,  according  to  the  provisions 
of  the  statute  of  the  state.  In  Brine  t;.  Insurance  Co.,  96  U.  S.,  627,  we  held 
that  the  statutory  right  of  redemption  after  a  judicial  sale,  under  a  decree  of 
foreclosure  of  a  mortgage,  or  deed  of  trust,  is  a  rule  of  property  in  Illinois, 
and  that  it  must  be  accorded  in  the  federal  courts  equally  as  in  those  of  the 
state.  It  may  be  admitted  that  if  the  sale  ordered  in  this  case  had  been  made 
by  the  trustee  named  in  the  deed  of  trust,  or  by  a  substitute  under  the  power 
which  the  deed  gave  him,  and  made  in  accordance  with  its  directions,  no 
right  of  redemption  would  exist.  But  such  was  not  the  sale  directed.  A 
strict  foreclosure  was  not  decreed.  The  bill  prayed  for  nothing  of  the  kind. 
It  prayed  for  a  sale,  in  default  of  payment,  under  the  order  and  decree  of  the 
court,  and  the  court  decreed  that  its  master  should  make  the  sale,  after  giving 
notice  of  the  time  and  place  thereof,  according  to  the  course  of  practice  of  the 
court,  not  accoi*ding  to  the  provision  of  the  trust  deed.  Henry  W.  Bishop,  it 
is  true,  was  substituted  as  trustee  in  place  of  Jackson,  but  he  was  one  of  the 
masters  of  the  court,  and  he  was  ordered  to  sell  as  master.  He  was  required 
to  make  a  report  to  the  court,  to  pay  into  court  any  surplus  arising  from  the 
sale,  there  to  abide  the  court's  order.  The  decree  also  contemplated  a  report 
of  the  sale  by  the  master,  and  a  confirmation  of  it  by  the  court.  The  sale, 
therefore,  as  ordered,  was  in  all  respects  a  judicial  sale,  instead  of  a  sale  by 
the  trustee  under  the  power  conferred  by  the  deed.  Hence  it  comes  within 
the  rule  declared  in  Brine  v.  Insurance  Co.,  and  the  right  to  redeem  should 
have  been  preserved  in  the  decree. 

For  this  error,  as  well  as  for  the  mistake  in  the  amount  adjudged  to  be  due 
the  complainant,  the  decree  must  be  reversed.  In  all  other  particulars  the 
decree  was  correct.  The  decree  will  be  reversed,  and  the  record  remitted  with 
instructions  to  enter  a  decree  in  accordance  with  this  opinion,  and  it  is  so 
ordered. 

GOODMAN  V.  SIMONDS. 
(20  Howard,  843-873.    1857.) 

Opinion  by  Mr.  Justice  Cliffokd. 

Statement  of  Facts. —  This  was  a  writ  of  error  to  the  circuit  court  of  the 
United  States  for  the  district  of  Missouri. 

Timothy  S.  Goodman,  a  citizen  of  the  state  of  Ohio,  complained  in  the  court 
below  of  John  Simonds,  a  citizen  of  the  state  of  Missouri,  in  a  plea  of  trespass 
on  the  case  upon  promises.  The  declaration  was  filed  on  the  1st  day  of  March, 
1854.'  It  contained  two  counts  —  one  upon  a  bill  of  exchange,  and  the  other 
upon  an  account  stated.  At  the  April  term  following,  the  defendant  appeared 
and  pleaded  the  general  issue,  which  was  joined,  and  several  special  pleas  in 
bar  of  the  action.  The  special  pleas  were  held  bad  on  demurrer,  and  at  the 
October  term,  1855,  the  parties  went  to  trial  on  the  general  issue.  Robert  M. 
Nesbit,  a  witness  called  for  the  plaintiff,  testified  that  he  was  a  notary  public 
of  the  county  of  St.  Louis;  and  that,  as  such,  on  the  15th  day  of  January,  1848, 
he  presented  the  bill  in  suit  for  payment  to  John  Simonds,  the  acceptor,  who 
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refused  to  pay  it,  and  that  he  afterwards  gave  due  notice  of  the  presentment 
and  refusal  to  both  indoreers.  And  the  witness  further  testified  that  he  was 
well  acquainted  with  the  signatures  of  all  the  parties  to  the  bill,  except  that  of 
the  drawer,  and  that  they  were  genuine.  Whereupon  the  plaintiff  read  in  evi- 
dence the  bill  of  exchange  described  in  the  first  count  of  the  declaration,  to- 
gether with  the  indorsements  thereon,  as  they  appear  in  the  record.  W.  Nesbit 
&  Co.  were  merely  nominal  holders  of  the  bill,  never  having  had  any  interest 
in  it,  and  only  indorsed  it  to  the  plaintiff  for  the  greater  convenience  in  bring- 
ing the  suit.  Evidence  was  then  introduced  on  the  part  of  the  defendant,  ex- 
hibiting substantially  the  following  state  of  facts:  On  the  21st  day  of  June, 
1S47,  the  defendant  addressed  a  letter  to  "Wallace  Sigerson,  who  resided  at 
Cincinnati,  informing  him  that  he  wished  to  avail  himself  of  banking  facilities 
in  that  place,  to  carry  on  certain  business,  in  which  he  and  John  Sigerson  had 
determined  to  engage,  and  asking  his  assistance,  as  a  cori:^spondent,  to  nego- 
tiate discounts,  inclosing  at  the  same  time  his  letter  of  credit  for  $10,000,  and 
two  bills  of  exchange,  each  for  the  sum  of  $5,000,  and  suggesting  in  the  same 
letter  that  they  should  require  some  twenty  to  twenty-five  thousand  dollars 
during  the  next  four  or  five  months,  in  sums  of  about  five  thousand  dollars,  as 
the  same  could  be  used  from  time  to  time.  In  the  same  letter  also  he  in- 
structed his  correspondent  to  negotiate  $5,000  immediately,  authorizing  him  to 
use  for  that  purpose  either  the  letter  of  credit  or  the  bills  of  exchange.  When 
those  bills  were  transmitted  to  Cincinnati,  they  were  in  all  respects  perfect  bills 
of  exchange,  except  that  the  name  of  the  drawer  was  wanting,  and  they  were 
without  date.  They  were  both  made  payable  to  the  order  of  John  Sigerson, 
and  by  him  indorsed  in  blank,  and  were  accepted  by  the  defendant.  Soon 
after  their  receipt,  Wallace  Sigerson,  as  drawer,  procured  one  of  the  bills  to  be 
discounted  according  to  his  instructions,  and  remitted  the  proceeds,  or  a  part 
thereof,  to  the  defendant;  and  it  also  appeared  that,  during  that  season,  he 
^procured  other  bills  of  the  same  kind  to  be  discounted  for  the  same  parties,  to 
the  amount  of  $25,000.  The  other  bill  forwarded  at  the  time  is  the  one  now 
in  suit.  Wallace  Sigerson  had  also  large  transactions  of  his  own,  the  same 
season,  amounting  to  $400,000.  Many  of  his  own  transactions  were  with  his 
brother,  John  Sigerson,  who  was  the  payee  and  indorser  of  this  bill,  and  was 
jointly  engaged  in  the  same  business  with  the  defendant.  He  and  his  brother  in- 
terchanged accommodation  paper,  and  some  of  their  acceptances  were  regularly 
discounted  in  bank,  and  it  did  not  appear  that  any  complaint  was  made,  either 
by  the  acceptor  or  indorser,  that  this  bill  had  not  been  accounted  for  or  re- 
turned. There  were  dealings,  also,  the  same  season,  between  T.  S.  Goodman 
&  Co.  and  Wallace  Sigerson.  They  made  a  settlement  on  the  12th  day  of  Oc- 
tober, 1847,  when  it  was  ascertained  that  the  amount  due  to  T.  S.  Groodman  & 
Co.  was  about  five  thousand  six  hundred  dollars,  arising  principally  from  notes 
discounted,  secured  by  bills  of  exchange  as  collaterals,  on  which  nothing  had 
been  realized.  At  the  settlement,  the  debt  was  divided  into  two  notes,  one 
having  sixty  and  the  other  seventy-five  days  to  run;  and  Wallace  Sigerson 
testified  that  he  gave  his  two  notes  in  payment  of  the  debt,  and  left  this  bill  as 
collateral  security  to  the  notes,  fixing  the  dates  so  that  the  notes  would  mature 
twelve  or  fifteen  days  before  the  bill.  Two  drafts  on  Ravisess,  Bulock  &  Co., 
previously  held  as  collaterals,  were  embraced  in  the  settlement,  and  formed  a 
part  of  the  indebtedness  for  which  the  notes  were  given ;  and  McDonald,  who 
was  the  book-keeper  of  the  plaintiff's  firm,  and  a  witness  for  the  defendant, 
testified  he  knew  of  no  other  collateral  security  than  this  bill^  which  the  firm 
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held  for  those  notes.  It  would  seem,  therefore,  that  all  the  prior  collaterals 
were  surrendered  to  the  defendant  at  the  settlement. 

There  is  some  confusion,  and  perhaps  uncertainty,  in  the  evidence  reported, 
respecting  the  history  of  the  biU  from  the  time  it  went  into  the  possession  of 
Wallace  Sigerson  till  it  was  thus  placed  in  the  hands  of  T.  S.  Goodman  &  Co., 
as  collateral  security  to  the  above-mentioned  notes.  It  may,  however,  be  gath- 
ered from  the  testimony  of  Wallace  Sigerson,  that  he  first  offered  it  for  discount 
to  the  Ohio  Life  and  Trust  Company,  and  shortly  afterward  to  the  plaintiff,  for 
the  same  purpose,  and  that  the  plaintiff  declined  to  discount  it,  but  soon  after 
took  it  as  collateral  security  for  temporary  loans.  How  long  the  bill  remain^ 
in  the  possession  of  the  plaintiff  as  collateral  security  for  temporary  loans  does 
not  appear,  nor  for  whose  benefit  the  money  was  obtained.  When  the  settle- 
ment took  place,  Wallace  Sigerson  told  the  plaintiff  that  he  had  d  right  to  use 
the  bill,  and  the  plaintiff  agreed  that  it  should  not  be  sent  to  St.  Louis  for  col- 
lection till  after  the  maturity  of  the  notes  to  which  it  was  collateral.  Nothing 
of  the  kind  was  agreed  when  it  was  left  as  collateral  security  for  temporary 
loans.  Wallace  Sigerson  became  the  drawer  of  this  bill,  as  he  had  previously 
done  with  respect  to  the  other,  which  was  sent  him  at  the  same  time,  and  fill^ 
up  the  date,  but  whether  at  the  time  of  the  settlement,  or  previously,  was  not 
entirely  certain.  He  failed  in  business  in  November,  1847,  and  on  the  20th 
day  of  the  same  month,  T.  S.  Goodman  &  Co.  addressed  a  letter  to  C.  W. 
Clark  &  Brothers,  inclosing  this  bill,  and  requesting  them  to  pass  it  at  the  least 
rate,  not  exceeding  twelve  per  cent,  interest,  saying,  ^'  We  do  not  indorse  it,  as 
we  are  selling  it  for  another;"  and  when  L.  C.  Clark,  one  of  that  firm,  a  few 
days  afterward  offered  the  bill  for  sale  to  the  defendant,  "  he  said  it  was  a  for- 
gery of  his  name ;  that  Wallace  Sigerson  had  no  authority  to  use  it."  At  the 
trial,  the  court,  on  the  prayer  of  the  plaintiff,  instructed  the  jury  to  the  effect 
that,  if  the  plaintiff  acquired  the  bill  of  Wallace  Sigerson  as  collateral  security 
without  notice  of  his  want  of  authority  to  transfer  it,  that  the  plaintiff  was  un- 
affected by  such  abuse  of  trust,  and  that  the  defendant  was  precluded  from  set- 
ting it  up  as  a  defense  in  this  suit,  to  which  no  exceptions  were  taken.  We 
pass  over  the  first  instruction  given  to  the  jury  on  the  prayer  of  the  defendant, 
for  the  same  reason  that  it  was  not  excepted  to,  and  proceed  to  examine  the 
second,  as  amended  by  the  court,  which  presents  the  principal  subject  of  contro- 
versy at  the  present  time.  It  was  to  the  effect  that,  '^  if  such  facts  and  circum- 
stances were  known  to  the  plaintiff  as  caused  him.  to  suspect,  or  that  would  have 
caused  one  of  ordinary  prudence  to  suspect,  that  Wallace  Sigerson  had  no  in- 
terest in  the  bill,  and  no  authority  to  use  the  same  for  his  own  benefit,  and  by 
ordinary  diligence  he  could  have  ascertained  these  facts,  then  the  jury  will  find 
for  the  defendant." 

§  420.  An  instruction  given  vnthout  evidence  an  which  to  base  it  is  erroneous. 

I.  The  general  question  which  the  bill  of  exceptions  presents,  arising  upon 
that  instruction,  is  certainly  one  of  very  considerable  importance,  especially  to 
the  mercantile  community,  as  it  affects  the  transfer  and  free  circulation  of  bills 
of  exchange  and  promissory  notes,  ivhich,  by  virtue  of  their  negotiable  quality, 
constitute  the  principal  medium  for  the  transaction  of  their  business  affairs. 

There  is,  however,  some  reason  to  doubt  whether  the  evidence  at  the  trial 
furnished  any  proper  basis  for  the  application  of  the  instruction  in  this  case, 
even  supposing  the  principle  announced  to  be  correct  as  an  abstract  proposition ; 
and  this  gives  rise  to  a  preliminary  question,  which  will  be  first  considered, 
whether  the  instruction  ought  not  to  be  regarded  afi  objectionable  on  that  ac- 

574 


BONA  FroE  HOLDER.  §481. 

ooant.  When  a  prayer  for  instruction  is  presented  to  the  court,  and  there  is  no 
evidence  in  the  case  for  the  consideration  of  the  jury,  it  ought  always  to  be 
withheld;  and  as  a  general  rule,  if  it  is  given  under  such  circumstances,  it  will 
'  be  error  in  the  court,  for  the  reason  that  its  tendency  may  be  and  often  is  to 
mislead  the  jury,  by  withdrawing  their  attention  from  the  legitimate  points  of 
inquiry  involved  in  the  issue.  All  that  was  shown  at  the  trial,  in  addition  to 
the  description  of  the  bill,  was  the  refusal  of  the  plaintiff  to  discount  it  when 
it  was  offered  for  that  purpose,  his  possession  and  control  of  it  shortly  after,  as  a 
pledge  for  temporary  loans,  and  the  subsequent  transfer  of  the  bill  to  bim  as  col* 
lateral  security  at  the  settlement,  together  with  the  circumstances  of  that  transac- 
tion, and  what  appeared  in  the  letter  of  T.  S.  Goodman  &  Co.,  transmitting  the 
bill  to  St.  Louis  for  sale.  Other  circumstances  are  adverted  to  in  the  printed 
argument  f6r  the  defendant ;  but  as  they  do  not  appear  to  be  sustained  by  the 
evidence  in  the  case,  they  are  omitted.  Nothing  transpired  when  the  bill  was 
offered  for  discount,  more  than  what  occurs  on  similar  occasions  in  the  daily 
transactions  among  business  men.  It  was  offered  and  declined,  and  that  was 
the  whole  transaction,  so  far  as  it  was  disclosed  in  the  evidence.  No  reasons 
were  assigned  by  the  plaintiff  for  declining,  and  none  were  asked  for  by  the 
holder,  who  offered  the  bill.  Mere  speculative  inferences  are  never  allowable, 
and  cannot  be  regarded  as  evidence.  The  refusal  to  discount  the  bill  might 
have  been  for  the  reason  supposed  in  the  instruction;  and  so  also  it  might  have 
been  for  a  very  different  i-eason,  such  as  a  prior  obligation  to  other  custom- 
ers, want  of  available  funds,  or  from  a  desire  for  farther  information  as  to  the 
pecuniary  standing  of  the  parties  to  this  bill ;  and  whether  it  was  for  any  one 
of  the  reasons  suggested,  or  some  other,  in  the  absence  of  any  explanation,  was 
a  mere  naked  conjecture.  Another  answer  may  also  be  given  to  this  sugges- 
tion, which  is  equally  decisive,  and  that  is,  the  subsequent  conduct  of  the 
plaintiff  in  taking  the  bill  as  a  pledge  for  temporary  loans,  which  seems  to 
negative  the  supposition  altogether  that  the  previous  refusal  to  discount  it  was 
on  account  of  any  suspicion  he  entertained,  either  as  to  the  genuineness  of  the 
paper  or  of  the  authority  of  the  holder  to  pass  it.  Some  time  elapsed,  after  the 
bill  was  offered  for  discount,  before  it  was  finally  transferred  to  the  plaintiff, 
and  that  fact  undoubtedly  was  well  known  to  the  plaintiff  at  the  time  of  the 
transfer;  and  so  also  was  the  more  important  one  in  this  investigation,  that 
daring  all  that  time  the  bill  remained  in  the  custody  or  under  the  control  of 
Wallace  Sig^rson,  as  the  ostensible  owner,  and  that  he  claimed  and  exercised 
over  it  all  the  rights  of  a  holder  for  value.  If  these  circumstances  are  taken  in 
connection  with  each  other,  as  they  unquestionably  should  be,  there  can  be  no 
doubt  they  were  far  better  suited  to  inspire  confidence  in  the  title  of  the  holder 
than  to  excite  suspicion  in  regard  to  his  authority  to  pass  the  bill ;  and  if  they 
had  that  effect,  it  was  plainly  the  fault  of  the  defendant  in  executing  and  for- 
warding the  bill  to  his  correspondent,  and  in  intrusting  it  to  his  control  and 
suffering  it  to  remain  in  his  custody  without  inquiry  or  complaint. 

§  421.  Delivery  of  note  or  hiU  to  agent  without  date  authorizes  him  to  JUL  the 
Uank. 

The  want  of  date  to  the  bill  at  the  time  it  was  offered  for  discount,  under  cir- 
cumstances disclosed  in  the  evidence,  was  entirely  an  immaterial  consideration. 
When  the  defendant  sent  the  bill  to  Wallace  Sigerson,  indorsed  in  blank  and 
without  date,  and  intrusted  it  to  his  care  and  discretion,  to  be  used  for  his  own 
benefit,  he  thereby  empowered  him  to  fill  the  blank,  as  a  necessary  incident  to 
the  trust  conferred,  just  as  effectually  as  if  the  authority  had  been  expressly 
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delegated  by  the  terms  of  the  letter  in  which  it  was  sent.  Nor  was  it  of  any 
consequence  that  it  was  antedated^  as  compared  with  the  time  when  it  was 
passed  to  the  plajntiff,  inasmuch  as  it  was  filled  up  by  his  own  correspondent 
before  he  parted  with  its  possession  and  control,  and  was  actually  made  to  bear ' 
date  subsequent  to  the  time  when  it  was  received  from  the  defendant.  In  fill- 
ing it  up,  he  but  carried  into  effect  one  of  the  purposes  for  which  it  had  been 
forwarded,  as  is  plainly  indicated  from  the  general  scope  and  design  of  the  let* 
ter.  He  was  authorized  to  use  the  bill  to  raise  money  for  the  benefit  of  the 
defendant;  and  in  order  to  use  the  bill  for  that  purpose,  it  must  have  been  ex- 
pected that  he  would  become  the  drawer,  and  fill  up  the  date  at  his  discretion. 
Independently,  however,  of  the  terms  of  the  letter,  it  may  be  asserted  as  a 
general  principle,  that  where  a  party  to  a  negotiable  bill  of  exchange  or  prom- 
issory note  intrusts  it  to  the  custody  of  another,  when  it  is  without  date, 
whether  it  be  for  the  purpose  to  accommodate  the  person  to  whom  it  was  in- 
trusted, or  to  be  used  for  his  own  benefit,  such  bill  or  note  carries  on  its  face 
an  implied  authority  to  fill  up  the  blank;  and,  as  between  such  party  to  the 
bill  or  note  and  innocent  third  parties,  the  person  to  whom  it  was  so  intrusted 
must  be  deemed  the  agent  of  the  party  who  committed  such  bill  or  note  to  his 
custody,  and  as  acting  under  his  authority,  and  with  his  approbation.  Mitch- 
ell V.  Culver,  7  Cow.,  336.  The  general  doctrine  on  this  subject,  and  the 
reasons  on  which  it  is  founded,  are  stated  by  Shaw,  C.  J.,  in  Androscoggin 
Bank  v.  Kimball,  10  Cush.,  373,  as  follows:  "The  rule  is  very  clear  that  if  one 
party,  intending  to  accommodate  another,  signs  his  name  to  a  blank  paper,  he 
authorizes  the  other  to  whom  he  delivers  it  and  for  whose  accommodation  it 
was  made,  to  fill  up  the  blank;  and  the  filling  up  being  done  by  his  authority, 
is  his  act,  and  he  is  bound  by  it;  and  we  concur  in  the  principle,  and  think  it 
applies  with  even  more  force  when  it  was  done  for  his  own  benefit,  as  in  this 
case."  Violett  v.  Patton,  5  Cranch,  142  (§§  553-555,  ir^ra)\  Russell  v.  Lang- 
staffe,  2  Doug.,  514;  Collis  v.  Emett,  1  H.  Black.,  313;  Montague  v.  Perkins, 
22  Eng.  L.  &  Eq.,  516. 

§  422.  T7ie  title  of  indorsee  of  negotiable  paper,  taken  in  good  faith  before  due 
not  defeated  by  suspicious  circumstances  attending  negotiation. 

The  circumstances  thus  far  considered,  we  think,  afforded  no  ground  of  in- 
ference whatever  to  support  the  theory  of  fact  assumed  in  the  instruction. 
But  it  is  more  difficult  to  dispose  of  those  that  follow  in  the  same  way,  on  ac- 
count of  the  extremely  indefinite  nature  of  the  inquiry  arising  under  the 
instruction.  One  man  is  more  readily  influenced  to  suspect  fraud  in  matters  of 
business  than  another,  and  the  same  individual  may  be  differently  impressed 
by  similar  transactions  occurring  at  different  times  under  precisely  similar  cir- 
cumstances; so  that  in  some  cases,  where  the  evidences  to  excite  suspicion 
were  slight,  it  might  be  impossible  to  determine  whether  they  were  or  were  not 
of  a  character  to  be  regarded  as  tending  to  support  an  issue  like  the  one  pre- 
sented under  the  first  branch  of  the  instruction,  without  first  ascertaining  the 
general  characteristics  of  the  mind  of  the  individual  who  was  the  subject  of 
the  inquiry,  and  his  usual  habit  in  conducting  his  business  affairs.  A  striking 
illustration  of  the  difficulty  attending  the  investigation  is  to  be  found  in  the  in- 
istruction  itself,  assuming  for  the  present  that  it  must  be  understood  according 
to  the  usual  import  of  the  language  employed.  Under  its  first  branch  it 
was  necessary,  in  order  to  relieve  the  defendant,  that  the  jury  should  find  that 
such  facts  and  circumstances  were  known  to  the  plaintiff  as  caused  him  to 
suspect  the  title  or  authority  of  the  holder  to  transfer  the  bill    But  the  jury 
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might  come  to  the  conclusion  that  the  plaintiflF  was  thoughtless,  confiding, 
or  inattentive  on  the  occasion,  and  that  he  in  fact  took  the  bill  without  any 
such  suspicion ;  and  to  guard  against  the  effect  of  such  a  finding,  the  second 
branch  of  the  instruction  was  framed,  and  under  that  it  was  of  no  conse- 
quence whether  the  plaintiff  himself  suspected  the  title  of  the  holder  or  not, 
as  the  defendant  was  nevertheless  to  be  fully  exonerated  if  the  jury  found  that 
such  facts  and  circumstances  were  known  to  him  as  would  have  caused  one  of 
ordinary  prudence  to  suspect,  and  by  ordinary  diligence  he  could  have  ascer- 
tained, the  true  state  of  the  title.  Here  was  an  attempt  to  prescribe  a  stand- 
ard in  the  investigation,  by  which  the  degree  of  suspicion  intended  to  be 
required  to  defeat  the  claim  of  the  plaintiff  could  be  ascertained  and  measured 
by  the  jury;  but  under  the  first  branch  of  the  instruction  no  such  attempt  was 
made,  and  no  other  criterion  was  furnished  to  guide  the  jury  in  their  delib- 
erations than  mere  naked  suspicion;  and  consequently,  if  the  jury  believed, 
from  the  evidence  in  the  case,  that  the  plaintiff  at  the  time  of  the  transfer 
suspected  the  title  or  authority  of  the  holder  to  pass  the  bill,  no  matter  how 
slight  his  suspicions  were,  they  were  directed  to  return  their  verdict  for  the  de- 
fendant. With  this  explanation  as  to  the  nature  of  the  present  inquiry,  we 
will  proceed  to- notice  the  remaining  circumstances  relied  on  as  evidence  in  the 
case  to  support  the  instruction.  They  consist  of  the  knowledge  that  the  plaint- 
iff is  supposed  to  have  acquired  at  the  settlement,  that  Wallace  Sigerson  was 
embarrassed  in  his  business  affairs,  and  of  the  subsequent  conduct  of  his  firm, 
in  forwarding  the  bill  to  St.  Louis  before  the  maturity  of  the  notes,  and  the 
remark  in  their  letter  that  they  did  not  indorse  the  bill,  as  they  were  selling  it 
for  another.  These  circumstances  are  consistent  with  the  proposition  of  fact 
assumed  in  the  instruction ;  and  though  they  are  susceptible  of  an  entirely 
different  explanation,  yet  perhaps  it  would  be  going  too  far  to  say,  as  matter 
of  law,  that  they  afforded  no  ground  of  inference  in  the  direction  supposed 
by  the  defendant.  We  think,  therefore,  that  the  judgment  ought  not  to  be 
reversed  on  the  ground  that  there  was  no  evidence.in  the  case  to  authorize  the 
instruction.  We  say  so,  however,  in  reference  to  the  peculiar  issue  arising 
under  that  instruction,  and  the  form  of  the  questions  submitted  to  the  jury, 
and  not  in  respect  to  any  different  issue  which  may  properly  arise  herealter  in 
cases  of  this  description.  There  is  a  wide  difference  between  suspicion  and 
knowledge  in  respect  to  the  subject  matter  under  consideration,  and  even  as 
between  the  evidences  of  suspicion,  and  such  as  would  show  gross  negligence 
on  the  part  of  a  banker  or  business  man  when  discounting  or  purchasing  nego- 
tiable paper  transferable  by  delivery.  A  person  may  often  suspect  in  matters 
of  business  what  in  fact  he  does  not  believe,  and  experience  teaches  that  he* 
will  sometimes  suspect  what  he  has  no  reason  to  believe,  and  that  too  when 
the  evidences  to  excite  suspicion  are  so  slight  that  he  himself  would  scorn  to 
acknowledge  them  as  the  basis  of  his  action  in  the  premises.  Evidence  merely 
tending  to  show,  as  in  this  case,  that  a  party,  in  acquiring  a  negotiable  bill  of 
exchange  or  promissory  note,  suspected  the  title  of  the  holder  at  the  time  of 
the  delivery,  would  clearly  be  insufficient  to  authorize  the  conclusion  that  he 
was  guilty  of  gross  negligence  when  the  transfer  was  made,  and  it  would 
hardly  constitute  an  approach  towards  proof  that  he  had  knowledge  that  such 
holder,  who  was  known  to  be  dealing  in  such  paper,  and  claimed  the  right  to 
use  it,  was  guilty  of  any  breach  of  trust  in  passing  it. 

11.  The  more  important  question,  whether  the  instruction  was  correct,  re- 
mains to  be  considered;  and  in  approaching  that  question  it  becomes  necessary 
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in  the  first  place  to  ascertain  what  the  instraction  was,  and  to  deduce  from  it 
the  principle  of  commercial  law  which  was  applied  to  the  case.  It  was  some- 
what peculiar  in  its  language,  and,  in  fact,  contained  two  distinct  propositions, 
differing  essentially  in  certain  aspects,  and  not  entirely  reconcilable  with  each 
other;  and  yet  we  cannot  doubt  that  the  circuit  court,  in  giving  the  instruc- 
tion to  the  jur}'',  intended  to  apply  the  doctrine  to  the  case  that  the  title  of 
the  holder  of  a  negotiable  bill  of  exchange  acquired  before  maturity  is  not 
protected  against  prior  equities  of  the  antecedent  parties  to  the  bill,  where  it 
was  taken  without  inquiry,  and  under  circumstances  which  ought  to  have  ex- 
cited the  suspicions  of  a  prudent  and  careful  man.  Such  was  certainly  the 
general  scope  of  the  instruction,  especially  its  second  proposition ;  and  such,  it 
may  be  presumed,  was  the  general  principle  intended  to  be  embodied  in  the 
questions  submitted  to  the  jury.  They  have  been  so  treated  here  in  the  oral 
argument  for  the  plaintiff,  and  were  treated  in  tbe  same  way  in  the  printed 
argument  filed  for  the  defendant.  Whether  either  or  both  of  the  questions, 
in  the  form  in  which  tbey  were  submitted,  were  objectionable  as  involving  a 
departure  from  tbe  doctrine  intended  to  be  applied,  it  will  not  become  neces- 
sary to  inquire.  One  thing  is  certain  —  if  the  general  principle  cannot  be  sus- 
tained, there  is  nothing  in  the  features  of  the  departure  from  it,  or  the 
particular  phraseology  of  the  questions  submitted,  to  benefit  the  defendant. 
Undoubtedly  the  same  general  idea  pervaded  the  instruction,  though  the  ques- 
tions were  submitted  to  the  jury  in  different  forms,  in  order  to  meet  the  differ- 
ent aspects  of  the  evidence  in  the  case.  It  was  to  the  effect  that,  if  the  plaintiff 
had  acquired  the  bill  under  tbe  circumstances  described  in  either  branch  of  the 
instruction,  then  he  had  acted  without  due  caution,  and  was  not  entitled  U> 
recover.  All  the  other  grounds  of  defense  had  been  provided  for  in  other 
prayers  for  instruction.  This  one  was  obviously  prepared  to  raise  the  single 
question  whether  the  plaintiff  had  acted  with  due  caution  in  acquiring  the  bill, 
and  consequently  assumed  all  the  other  requisites  of  a  good  title  in  favor  of  the 
plaintiff.  The  onl}^  question,  therefore,  arising  under  the  instruction  is,  whether 
the  rule  of  commercial  law  applied  to  the  case  was  correct 

§  433.  Bills  of  exchange  are  favored  instrumenU. 

Bills  of  exchange  are  commercial  paper  in  the  strictest  sense,  and  must  ever 
be  regarded  as  favored  instruments,  as  well  on  account  of  their  negotiable  qual- 
ity as  their  universal  convenience  in  mercantile  affairs.  They  may  be  trans- 
ferred by  indorsement;  or  when  indorsed  in  blank,  or  made  payable  to  bearer, 
they  are  transferable  by  mere  delivery.  The  law  encourages  their  use  as  a  safe 
and  convenient  medium  for  the  settlement  of  balances  among  mercantile  men; 
And  any  course  of  judicial  decision  calculated  to  restrain  or  impede  their  free  and 
unembarrassed  circu4ation,  would  be  contrary  to  the  soundest  principles  of 
public  policy.  Mercantile  law  is  a  system  of  jurisprudence  acknowledged  by 
all  commercial  nations;  and  upon  no  subject  is  it  of  more  importance  that  there 
should  be,  as  far  as  practicable,  uniformity  of  decision  throughout  the  world. 

§  424.  The  holder  of  negotiable  paper  acquired,  before  dv^  is  iiot  affected  by 
suspiciovs  circumstances^  but  oidy  by  actucd  knowledge  of  infirmity  in  the  titls. 

A  well-defined  and  correct  exposition  of  the  rights  of  a  bona  fide  holder  of  a. 
negotiable  instrument  was  given  by  this  court  in  Swift  v.  Tyson,  16  Pet,  1 
(§§  382-386,  supra\  as  long  ago  as  1842 ;  and  we  adopt  that  exposition  relative 
to  the  point  under  consideration  on  the  present  occasion,  as  one  accurately 
defining  the  nature  and  character  of  the  title  to  those  instruments  which  such 
holder  acquires  when  they  are  transferred  to  him  for  a  valuable  consideration. 
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This  court  then  said,  and  we  now  repeat,  that  a  5<!>7i«^^  holder  of  a  negotiable 
instrument  for  a  valuable  consideration,  without  notice  of  facts  which  impeach 
its  validity  between  the  antecedent  parties,  if  he  takes  it  under  an  indorsement 
made  before  the  same  becomes  due,  holds  the  title  unaflPected  by  these  facts, 
and  may  recover  thereon,  although,  as  between  the  antecedent  parties,  the 
transaxjtion  may  be  without  any  legal  validity.  That  question  was  not  one  of 
new  impression  at  the  date  of  that  decision,  nor  was  it  so  regarded  either  by 
the  court  or  the  learned  judge  who  gave  the  opinion;  on  the  contrary,  it  was 
declared  to  be  a  doctrine  so  long  and  so  well  established,  and  so  essential  to  the 
security  of  negotiable  paper,  that  it  was  laid  up  among  the  fundamentals  of  the 
law,  and  required  no  authority  or  reasoning  to  be  brought  out  in  its  support; 
and  the  opinion  on  that  point  was  fully  approved  by  every  member  of  the 
court,  and  we  see  no  reason  to  qualify  or  change  it  in  any  respect.  Such  being 
the  settled  law  in  this  court,  it  would  seem  to  follow  as  a  necessary  consequence 
from  the  proposition  as  stated,  that  if  a  bill  of  exchange  indorsed  in  blank,  so 
as  to  be  transferable  by  delivery,  be  misappropriated  by  one  to  whom  it  was 
intrusted,  or  even  if  it  be  lost  or  stolen,  and  afterwards  negotiated  to  one  hav- 
ing no  knowledge  of  these  facts,  for  a  valuable  consideration,  and  in  the  usual 
course  of  business,  his  title  would  be  good,  and  that  he  would  be  entitled  to 
recover  the  amount.  The  law  was  thus  framed,  and  has  been  so  administered 
in  order  to  encourage  the  free  circulation  of  negotiable  paper  by  giving  confi- 
dence and  security  to  those  who  receive  it  for  value;  and  this  prmci|)le  is  so 
comprehensive  in  respect  to  bills  of  exchange  and  promissory  notes,  which  pass 
by  delivery,  that  the  title  and  possession  are  considered  as  one  and  inseparable, 
and  in  the  absence  of  any  explanation  the  law  presumes  that  a  party  in  posses- 
sion holds  the  instrument  for  value  until  ihe  contrary  is  made  to  appear,  and 
the  burden  of  proof  is  on  the  party  attempting  to  impeach  the  title.  These 
principles  are  certainly  in  accordance  with  the  general  current  of  authorities, 
and  are  believed  to  correspond  with  the  general  understanding  of  those  engaged 
in  mercantile  pursuits.  The  word  notice,  as  used  by  this  court  on  the  occasion 
referred  to,  we  think  must  be  understood  in  the  same  sense  as  knowledge,  and 
indeed  that  is  one  of  its  usual  and  appropriate  significations.  Where  the  sup- 
posed defect  or  infirmity  in  the  title  of  the  instrument  appears  on  its  face  at  the 
time  of  the  transfer,  the  question  whether  a  party  who  took  it  had  notice  or 
not  is  in  general  a  question  of  construction,  and  must  be  determined  by  the 
court  as  matter  of  law;  and  so  it  was  understood  by  this  court  in  Andrews  v. 
Pond,  13  Pet.,  65,  where  it  is  said  that  ''a  person  who  takes  a  bill  which,  upon 
the  face  of  it,  was  dishonored,  cannot  be  allowed  to  claim  the  privileges  which 
belong  to  a  bona  fide  holder.  If  he  chooses  to  receive  it  under  such  ci'rcum- 
Btances,  he  takes  it  with  all  the  infirmities  belonging  to  it,  and  is  in  no  better 
condition  than  the  person  from  whom  he  received  it."  And  the  same  doctrine 
was  adopted  and  enforced  in  Fowler  v.  Brantly,  14  Pet.,  318  (§  427,  infra\ 
where,  in  speaking  of  a  promissory  note,  so  marked  as  to  show  for  whose  ben- 
efit it  was  to  be  discounted,  this  court  held  that  all  those  dealing  in  paper 
"  with  such  marks  on  its  face,  must  be  presumed  to  have  knowledge  of  what  it 
imported."     See  Brown  v.  Davies,  3  Term,  80. 

Other  cases  of  like  character,  where  the  defect  appears  on  the  face  of  the 
instrument,  arie  referred  to  in  the  printed  argument  for  the  defendant  as  afford- 
ing a  support  to  the  instruction  under  consideration;  but  it  is  so  obvious  that 
they  can  have  no  such  tendency,  that  we  forbear  to  pursue  the  subject.  Ayer 
tj.  Hutchins,  4  Mass.,  370;  Wiggins  v.  Bush,  12  John.,  305;  Cone  v.  Baldwin, 
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12  Pick.,  545;  Brown  v.  Tabor,  5  Wend.,  566.  But  it  is  a  very  different 
matter  when  it  is  proix>sed  to  impeach  the  title  of  a  bolder  for  value,  by  proof 
of  any  facts  and  circumstances  outside  of  the  instrument  itself.  He  is  then  to 
be  affected,  if  at  all,  by  what  has  occurred  between  other  parties,  and  he  may 
well  claim  an  exemption  from  any  consequences  flowing  from  their  acta,  unless 
it  be  first  shown  that  he  had  knowledge  of  such  facts  and  circumstances  at  the 
time  the  transfer  was  made.  Nothing  less  than  proof  of  knowledge  of  such 
facts  and  circumstances  can  meet  the  exigencies  of  such  a  defense ;  else  the 
proposition  as  stated  is  not  true,  that  a  party  who  acquires  commercial  paper 
in  the  usual  course  of  business,  for  value  and  without  notice  of  any  defect  in 
the  title,  may  hold  it  free  of  aU  equities  between  the  antecedent  parties  to  the 
instrument.  Admit  the  proposition,  and  the  conclusion  follows.  And  the 
question  whether  the  party  had  such  knowledge  or  not,  is  a  question  of  fact 
for  the  jury,  and,  like  other  disputed  questions  of  scienter^  must  be  submitted 
to  their  determination,  under  the  instructions  of  the  court;  and  the  proper  in- 
quiry is,  did  the  party,  seeking  to  enforce  the  payment,  have  knowledge,  at  the 
time  of  the  transfer,  of  the  facts  and  circumstances  which  impeach  the  title, 
as  between  the  antecedent  parties  to  the  instrument?  And  if  the  jury  find 
that  he  did  not,  then  he  is  entitled  to  recover,  unless  the  transaction  was  at- 
tended by  bad  faith,  even  though  the  instrument  had  been  lost  or  stolen. 
Every  one  must  conduct  himself  honestly  in  respect  to  the  antecedent  parties, 
when  he  takes  negotiable  paper,*in  order  to  acquire  a  title  which  will  shield  him 
against  prior  equities.  While  he  is  not  obliged  to  make  inquiries,  he  must  not 
wilfully  shut  his  eyes  to  the  means  of  knowledge  which  he  knows  are  at  hand, 
as  was  plainly  intimated  by  Baron  Parke  in  May  v.  Chapman,  16  Mees.  &  W., 
355,  for  the  reason  that  such  conduct,  whether  equivalent  to  notice  or  not,  would 
be  plenary  evidence  of  bad  faith.  Mere  want  of  care  and  caution,  which  was 
the  criterion  assumed  in  the  instruction,  falls  so  far  below  the  true  standard  re- 
quired by  law,  which  is  knowledge  of  the  facts  and  circumstances  that  impeach 
the  title,  that  we  feel  indisposed  to  pursue  the  general  discussion,  and  proceed 
to  confirm  the  views  we  have  advanced  as  to  what  the  law  is,  by  referring  to 
some  of  the  decisions  in  the  English  courts,  from  which,  as  an  important  source 
of  commercial  law,  most  of  our  own  rules  upon  the  subject  have  been  derived. 
The  leading  case,  among  the  more  modern  decisions  in  that  country,  is  that 
of  Goodman  v,  Harvey,  4  Ad.  &  Ell.,  870.  That  was  a  case  in  bank,  on  a  rule 
nwi,  which  was  made  absolute.  Lord  Denman,  in  delivering  judgment,  said: 
"  We  are  all  of  opinion  that  gross  negligence  only  would  not  be  a  sutBcient  an- 
swer, where  a  party  has  given  consideration  for  the  bill;  gross  negligence  may 
be  evidence  of  rncda  fidea^  but  it  is  not  the  same  thing.  Where  the  bill  has 
passed  to  the  plaintiff  without  any  proof  of  bad  faith  in  him,  there  is  no  ob- 
jection to  his  title."  That  case  was  followed  by  Uther  v.  Rich,  10  Ad.  &  Ell., 
784,  which  was  also  argued  before  a  full  court,  and  the  same  learned  judge 
held  that  the  only  proper  mode  of  implicating  the  plaintiff  in  the  alleged 
fraud  by  pleading  was  to  aver  that  ?ie  had  notice  of  it^  leaving  the  circum- 
stances by  which  that  notice  was  to  he  proved,  directly  or  indirectly,  to  be  es- 
tablished in  evidence;  and  he  further  held,  that  an  averment  that  the  plaintiff 
was  not  a  bona  fide  holder  was  not  equivalent.  According  to  the  rule  laid  down 
in  Goodman  v.  Harvey,  which  indubitably  is  the  settled  law  in  all  the  English 
courts,  proof  that  the  plaintiff  had  been  guilty  of  gross  negligence  in  acquir- 
ing the  bill  ought  not  to  defeat  his  right  to  recover;  and  if  not,  it  serves  to 
exemplify  the  magnitude  of  the  error  assumed  in  the  instruction,  that  any. 
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facts  and  circumstatices  which  would  excite  the  suspicion  of  a  careful  and 
prudent  man  were  sufficient  to  destroy  the  title.  It  is  clear  that  one  or  the 
other  of  these  rules  must  be  incorrect ;  both  cannot  be  upheld.  Gross  ne<jli- 
gence  is  defined  to  consist  of  the  omission  of  that  care  which  even  inattentive 
and  thoughtless  men  never  fail  to  take  of  their  own  property ;  and  if  such 
neglect  would  not  defeat  the  right  to  recover  —  and  clearly  it  would  not,  un- 
less attended  by  bad  faith, —  it  cannot. require  any  farther  reasoning  to  demon- 
strate that  the  instruction  was  erroneous.  Several  cases  have  been  decided  iu 
England  upon  the  same  subject,  and  to  the  same  effect,  and  the  rule  laid  down 
in  Goodman  v.  Harvey  is  now  adopted  and  sanctioned  by  the  most  approved 
elementary  treatises  upon  commercial  law.  Raphael  v.  Bank  of  England,  33 
Eng.  L.  &  Eq.,  276;  Stephens  v,  Foster,  1  Oromp.,  Mees.  &  W.,  849;  Palmer  v. 
Richards,  1  Eng.  L.  &  Eq.,  529;  Arbouin  v.  Anderson,  1  Ad.  &  Ell.,  K  S.,  498; 
May  V.  Chapman,  16  Mees.  &  W.,  355;  Chitty  on  Bills,  12th  ed.,  257;  Story  on 
Bills,  3d  ed.,  sec.  416;  Byles  on  Bills,  4th  Am.  ed.,  121-126;  Smith's  Mer.  Law, 
ed.  1857,  255;  Edwards  on  Bills,  309;  1  Saun.  Plea.  &  Ev.,  591;  Wheeler  v. 
Guild,  20  Pick.,  545;  Brush  v.  Scribner,  11  Conn ,  388;  Backhouse  v,  Harrison, 
5  Barn.  <fe  Add.,  1098;  Gwynn  v.  Lee,  9  Gill,  137. 

These  cases,  beyond  controversy,  confirm  the  rule  laid  down  by  this  court  in 
Swift  V.  Tyson,  and  they  also  furnish  the  fullest  evidence,  by  their  harmony 
each  with  the  other,  as  well  as  by  their  entire  consistency  with  the  principal 
case,  that  the  law  has  been  uniform  since  the  decision  in  Goodman  v,  Harvey, 
which  was  decided  in  1836;  and  we  think  it  will  appear,  upon  an  examination, 
that  it  has  always  been  the  same,  at  least  from  a  very  early  period  in  the  his- 
tory of  English  jurisprudence  down  to  the  present  time,  except  for  an  interval 
of  about  twelve  years,  while  the  doctrine  prevailed  which  is  now  invoked  in 
support  of  the  instruction  in  this  case.  That.doctrine  had  its  origin  in  Gill  v. 
Cubitt,  3  Barn.  &  Cress.,  466,  and  it  was  followed  by  the  other  cases  referred  to 
in  the  printed  argument  for  defendant.  It  was  decided  in  1824,  and  it  is  true, 
as  the  cases  cited  abundantly  show,  that  it  was  acquiesced  in  for  a  time  as  a 
correct  exposition  of  the  commercial  law  upon  the  subject  under  consideration. 
At  the  same  time  it  is  proper  to  remark,  that  there  is  not  wanting  respectable 
authority  that  it  had  been  much  disapproved  of  before  it  was  directly  quesh 
tioned;  and  it  is  certain  that,  nearly  two  years  before  it  was  finally  overruled, 
Parke,  baron,  in  delivering  judgment  in  Foster  v,  Pearson,  regarded  it  as  mere 
^^dictaj  rather  than  the  decision  of  the  judges  of  the  king's  bench."  See 
Baphael  v.  Bank  of  England,  per  Cresswell.  The  reasons  assigned  for  that  de- 
parture from  the  long-established  rule  upon  the  subject  are  as  remarkable  and 
unsatisfactory  as  the  change  was  sudden  and  radical,  and  yet  their  particular 
examination  at  this  time  is  unnecessary.  It  is  a  sufficient  answer  to  the  case 
to  say,  that  it  has  been  distinctly  overruled  in  the  tribunal  where  it  was  de- 
cided, and  has  not  been  considered  an  authority  in  that  court  for  more  than 
twenty  years.  The  doctrine,  says  Mr.  Chitty  in  his  Treatise  on  Bills,  is  now 
completely  exploded,  and  the  old  rule  of  law  that  the  holder  of  bills  of  ex- 
change, indorsed  in  blank  and  transferable  by  delivery,  can  give  a  title  which 
he  does  not  possess,  to  a  person  taking  them  bona  fde  for  value,  is  again  re- 
established in  its  fullest  extent.  It  was  not,  however,  accomplished  at  a  single 
blow,  but  the  error,  so  to  speak,  was  literally  broken  up  and  destroyed  by  in- 
stalments. The  foundation  of  the  superstructure  was  severely  shaken  in  Crook 
t?.  Jadis,  5  Bam.  &  Ad.,  909,  when  the  full  bench  first  came  to  the  conclusion 
that  want  of  due  care  and  caution  were  insufficient  to  constitute  a  defense,  and 
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that  gross  negligence,  a;t  leasts  must  be  shown,  to  defeat  a  recovery.  But  it  was 
left  to  the  case  of  Goodman  v,  Harvey  to  announce  a  complete  correction  of 
the  error,  when  Lord  Denham  declared  we  have  shaken  off  the  last  remnant 
of  the  contrary  doctrine. 

A  brief  reference  to  some  of  the  earlier  cases  will  be  sufficient  to  show  that 
the  decision  in  Gill  v,  Cubitt  was  a  departure  from  the  well-known  and  long- 
established  rule  upon  the  subject  under  consideration.  One  of  the  earliest 
cases  usually  referred  to  is  that  of  Ilinton's  case,  reported  in  2  Show.,  235.  It 
was  an  action  of  the  case  against  the  drawer  upon  a  bill  of  exchange  payable 
to  bearer.  The  court  ruled  that  the  holder  must  entitle  himself  to  it  on  a  con- 
sideration ;  ''  for  if  he  come  to  be  bearer  by  casualty  or  knavery^  he  shall  not 
have  the  benefit  of  it;^'  and  so  in  Anonymous,  1  Salk.,  126,  where  a  bank  note 
payable  to  A.,  or  bearer,  was  lost,  and  found  by  a  stranger,  and  by  him  trans- 
ferred to  C,  for  value.  Holt,  Ch.  J.,  held  that  "  A.  might  have  trover  against 
the  stranger,  for  he  had  no  title  to  it,  but  not  against  C,  by  reason  of  the 
course  of  trade,  which  creates  a  property  in  the  bearer."  And  again  in  Miller 
v.  Bace,  1  Burr.,  452,  where  an  innkeeper  received  a  bank  note  from  his  lodger  in 
the  course  of  business,'  and  paid  the  balance.  Lord  Mansfield  held  he  might  re- 
tain it,  as  he  came  by  \t  fairly  and  bona  Jide^  and  for  value,  and  without  knowU 
edge  that  it  had  been  stolen.  And  on  a  second  occasion,  in  Grant  v.  Yaughan, 
3  Burr.,  1516,  where  a  bill  payable  to  bearer  was  lost,  and  the  finder  passed  it 
to  the  plaintiff,  the  same  court  left  it  to  the  jury  to  find  whether  he  came  to 
the  possession  fairly  and  bona  fide.  But  a  still  stronger  case  is  that  of  Pea- 
cock V.  Rhodes,  2  Doug.,  633,  where  a  bill  of  exchange,  indorsed  in  blank,  was 
stolen  and  passed  to  the  plaintiff  by  a  man  not  known.  It  was  argued  for  the 
defendant  that  a  holder  should  not  in  prudence  take  a  bill  unless  he  knew  the 
person.  Lord  Mansfield  answered,  '^  that  the  law  is  well  settled  that  a  holder 
coming  fairly  by  a  bill  has  nothing  to  do  with  the  transaction  between  the 
original  parties.  .  .  .  The  question  of  mala  fides  was  for  the  consideration 
of  the  jury."  And  lastly,  and  to  the  same  effedt,  is  Lawson  v.  Weston, 
4Esp.,  56,  where  a  bill  of  exchange  for  £500  was  lost  or  stolen,  and  was  dis- 
counted by  plaintiff  for  a  stranger.  It  was  insisted  for  the  defendant  that  "a 
banker  or  any  other  person  should  not  discount  a  bill  for  one  unknown,  with- 
out using  diligence  to  inquire  into  the  circumstances."  Lord  Kenyon  replied, 
that  "  to  adopt  the  principles  of  the  defense  would  be  to  paralyze  the  circula- 
tion of  all  the  paper  in  the  country,  and' with  it  all  its  commerce;  that  the  cir- 
cumstance of  the  bill  having  been  lost  might  have  been  material,  if  they  could 
hring  knowledge  of  that  fact  home  to  the  plaintiff .^'^  The  cases  cited,  commenced 
in  1694  and  ending  in  1801,  are  sufficient  to  show  what  the  state  of  the  law 
was  in  1824,  when  Gill  v.  Cubitt  was  decided,  especially  as  the  judges  of  the 
king's  bench,  in  giving  their  opinions  on  that  occasion,  did  not  pretend  that 
there  were  any  later  decisions  in  which  it  had  been  modified. 

§  425.  Surrender  of  other  collaterals  and  extension  of  tiine  on  principal  note 
is  sufficient  consideration  for  note  indorsed  as  collateral. 

III.  But,  assuming  that  the  instruction  was  erroneous,  it  is  still  insisted  by 
the  course  of  the  argument  for  the  defendant  that  it  was  immaterial ;  and  the 
argument  proceeds  upon  the  ground  that  the  case  as  made  in  the  bill  of  excep- 
tions shows  that  the  plaintiff  was  not  the  holder  of  the  bill  for  a  valuable  con- 
sideration in  the  usual  course  of  business.  On  the  contrary,  it  is  insisted  that 
he  held  it  merely  as  a  collateral  security  for  a  pre-existing  debt,  without  any 
present  consideration  at  the  time  of  the  transfer,  and  that  a  party  who  takes 
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negotiable  paper  under  such  circumstances  does  not  acquire  it  in  the  usual 
course  of  business,  and  consequently  takes  it  subject  to  prior  equities.  What- 
ever may  be  our  impressions  in  a  case  like  the  one  supposed,  we  think  the  ques- 
tion does  not  arise  in  the  present  record,  assuming  the  facts  to  be  as  tbey  are 
exhibited  in  the  bill  of  exceptions;  and  the  answer  to  the  argument  will  be 
based  entirely  upon  that  assumption  without  prejudice  to  what  may  hereafter 
appear.  When  the  settlement  was  made,  the  new  notes  were  given  in  payment 
of  the  prior  indebtedness,  and  the  collaterals  previously  held  were  surrendered 
to  the  defendant,  and  the  time  of  payment  was  extended  and  definitively  fixed 
by  the  terms  of  the  notes,  showing  an  agreement  to  give  time  for  the  payment 
of  a  debt  already  overdue,  and  a  forbearance  to  enforce  remedies  for  its  recov- 
ery;  and  the  implication  is  very  strong  that  the  delay  secured  by  the  arrange- 
ment constituted  the  principal  inducement  to  the  transfer  of  the  bill.  Such  a 
suspensign  of  an  existing  demand*  is  frequently  of  the  utmost  importance  to  a 
-debtor,  and  it  constitutes  one  of  the  oldest  titles  of  the  law  under  the  head  of 
forbearance,  and  has  always  been  considered  a  sufiicient  and  valid  consideration. 
Elting  V.  Vanderlyn,  4  John.,  237;  Morton  v.  Burn,  7  Ad.  &  Ell.,  19;  Baker  v. 
Walker,  14  Mees.  &  W.,  465;  Jennison  v.  Stafford,  1  Gush.,  168;  Walton  v. 
Mascall,  13  Mees.  &  W.,  453;  Com.  Dig.,  Action,  Assumpsit,  B.  1;  Wheeler 
V.  Slocumb,  16  Pick.,  52;  Story  en  Prom.  Notes,  sec.  186,  and  cases  cited.  The 
surrender  of  other  instruments,  although  held  as  collateral  security,  is  also  a 
^ood  consideration ;  and  this,  as  well  as  the  former  proposition,  is  now  gener- 
ally admitted,  and  is  not  open  to  dispute.  Dupeau  v.  Waddington,  6  Whart., 
220;  Horn  blower  v.  Proud,  2  Barn.  &  Aid.,  327;  Ridout  v,  Bristow,  1  Cromp. 
<fe  Jer.,  231;  Bank  of  Salma  v.  Babcock,  21  Wend,,  499;  Youngs  v.  Lee,  2  Ker., 
S51.  It  seems  now  to  be  agreed  that  if  there  was  a  present  consideration  at 
the  time  of  the  transfer,  independent  of  the  previous  indebtedness,  that  a  party 
acquiring  a  negotiable  instrument  before  its  maturity  as  a  collateral  security  to 
a  pre-existing  debt,  without  knowledge  of  the  facts  which  impeach  the  title  as 
between  the  antecedent  parties,  thereby  becomes  a  holder  in  the  usual  course 
of  business,  and  that  bis  title  is  confplete,  so  that  it  will  be  unaffected  by  any 
prior  equities  between  other  parties,  at  least  to  the  extent  of  the  previous.debt 
lor  which  it  is  held  as  collateral.  White  v.  Springfield  Bank,  3  Sand.,  S.  C, 
222;  New  York  M.  Iron  Works  v.  Smith,  4  Duer,  362.  And  the  better  opinion 
seems  to  be,  in  respect  to  parol  contracts,  as  a  general  rule,  that  there  is  but  one 
measure  of  the  sufficiency  of  a  consideration,  and  consequentl}^  whatever  would 
have  given  validity  to  the  bill  as  between  the  original  parties  is  sufficient  to  up- 
hold a  transfer  like  the  one  in  this  case.  We  are  not  aware  that  the  principle, 
as  thus  limited  and  qualified,  is  now  the  subject  of  serious  dispute  any  where, 
and  that  is  amply  sufficient  for  the  decision  of  this  cause.  Whether  the  same 
conclusion  ought  to  follow  where  the  transfer  W93  without  any  other  con- 
sideration than  what  flows  from  the  nature  of  the  contract  at  the  time  of  the  . 
delivery,  and  such  as  may  be  inferred  from  the  relation  of  debtor  and  creditor 
in  respect  to  the  preexisting  debt,  is  still  the  subject  of  earnest  discussion,  and 
has  given  rise  to  no  small  diversity  of  judicial  decision.  It  seems  it  is  regarded 
as  sufficient  in  England,  according  to  a  recent  case.  Poirier  v.  Morris,  20  Eng. 
L.  &  Eq.,  103;  Byles  on  Bills,  pp.  96  and  127.  A  contrary  rule  prevails  in 
New  York,  as  appears  by  several  decisions.  Coddington  v.  Bay,  20  Johns.,  637; 
Stalker  v.  McDonald,  6  Hill,  93;  and  also  in  Tennessee,  Kapier  v.  Elam,  6 
Yerg.,  108.  It  is  settled  that  it  is  a  sufficient  consideration  in  Massachusetts, 
Vermont  and  New  Jersey,  and  such  was  the  opinion  of  the  late  Justice  Story, 
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as  appears  from  his  remarks  in  Swift  v.  Tyson,  and  in  his  valuable  treatise  on 
Bills  of  Exchange.  Stoddard  v.  Kimball,  6  Cush.,  469;  Story  on  Bills,  sec.  192; 
Cbicopee  Bank  v.  Chapin,  8  Mete,  40;  Blanchard  v,  Stevens,  3  Cash.,  162; 
Atkinson  v.  Brooks,  26  Vt.,  569;  Allaire  v,  Hartshorne,  1  Zab.,  6^65.  We  think, 
however,  that  the  point  does  not  arise  in  this  case  for  the  reasons  before 
stated,  and  consequently  forbear  to  express  any  opinion  upon  the  subject.  The 
judgment  of  the  circuit  court  is  reversed,  and  the  cause  remanded  for  further 
proceedings,  with  directions  to  issue  a  new  venire. 

DRESSER  V.  MISSOURI  &  IOWA  RAILWAY  CONSTRUCTION  COMPANY. 
'  (3  Otto,  ©3-96.     1876.) 

Error  to  U.  S.  Circuit  Court,  District  of  Iowa. 

Opinion  by  Mr.  Justice  Hunt. 

Statement  of  Facts. —  This  action  is  brought  upon  three  several  promissory 
notes  made  by  the  Missouri  &  Iowa  Railway  Construction  Company,  dated 
November  1,  1872,  payable  at  two,  three  and  four  months  to  the  order  of 
William  Irwin,  for  the  aggregate  amount  of  $10,000.  The  defense  is  made 
that  they  were  obtained  by  his  fraudulent  representations.  But  a  single  point 
requires  discussion.  Conceding  that  the  present  plaintiff  received  the  notes 
before  maturity,  and  that  his  holding  is  bona  fide^  the  question  is  as  to  the 
amount  of  his  recovery.  Under  the  ruling  of  the  court  he  recovered  $500. 
His  contestation  is  that  he  is  entitled  to  recover  the  &ce  of  the  botes,  with 
interest. 

After  the  evidence  was  concluded,  the  plaintiff  asked  the  court  to  charge  the 
jury  that  if  they  believed,  from  the  evidence,  that  the  plaintiff  purchased  the 
notes  in  controversy  of  William  Irwin,  for  a  valuable  consideration,  on  the  1st 
of  November,  1872,  and  paid  $500,  part  of  the  consideration,  on  21st  of  Janu- 
ary, 1873,  before  any  notice  of  any  fraud  in  the  contract,  he  was  entitled  to 
recover  the  whole  amount  of  the  notes;  and  the  court  refused  this  instruction. 
But  the  court  charged  the  jury:  "  That,  in  the  first  place,  the  jury  must  find 
that, there  was  fraud  in  the  inception  of  the  notes  as  alleged;  and  that,  if  the 
defendants  failed  to  satisfy  the  jury  of  that  fact,  the  whole  defense  fails. 
That,  if  the  fact  of  fraud  be  established,  and  the  jury  find,  from  the  evidence, 
that  the  plaintiff  paid  $500  upon  the  notes,  without  notice  of  the  fraud,  and 
that,  after  receiving  notice  of  the  fraud,  the  plaintiff  paid  the  balance  doe 
upon  the  notes,  he  is  protected  only  pro  tanto;  that  is,  to  the  amount  paid 
before  he  received  notice." 

§  426.  Purchaser  of  fraudident  note  protected  only  to  the  extent  of  part  of 
purchuse  price  paid  without  notice. 

It  does  not  appear  that,  upon  the  purchase  of  the  notes  in  suit,  the  plaintiff 
gave  his  note  or  other  obligation  which  might,  by  its  transfer,  subject  him  to 
liability.  His  agreement  seems  to  have  been  an  oral  one  merely  — to  pay  the 
amount  agreed  upon,  as  should  be  required;  and  he  had  paid  $500,  and  no 
more,  when  notice  of  the  fraud  was  brought  home  to  him.  The  argument  of  the 
plaintiff  in  error  is,  that  negotiable  paper  may  be  sold  for  such  sum  as  the 
parties  may  agree  upon,  and  that,  whether  such  sum  is  large  or  small,  the  title 
to  the  entire  paper  passes  to  the  purchaser.  This  is  true ;  and  if  the  plaintiff 
had  bought  the  notes  in  suit  for  $500,  before  maturity  and  without  notice  of 
any  defense,  and  paid  that  sura,  or  given  his  negotiable  note  therefor,  the 
authorities  cited  show  that  the  whole  interest  in  the  notes  would  have  passed 
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to  him,  and  he  could  have  recovered  the  full  amount  due  upon  them.  Fowler 
V,  Strickland,  107  Mass.,  552;  Park  Bank  v,  Watson,  42  N.  Y.,  490;  Bank  of 
Michigan  v.  Green,  83  la.,  140.  The  present  case  differs  from  the  cases  re- 
ferred to  in  this  respect.  The  notes  in  question  were  purchased  upon  an 
unexecuted  contract,  upon  which  $500  only  had  been  paid  when  notice  of 
the  fraud  and  a  prohibition  to  pay  was  received  by  the  purchaser.  Thp  resi- 
due of  the  contract  on  the  part  of  the  purchaser  is  unperformed,  and  honesty 
and  fair  dealing  require  that  he  should  not  perform  it;  certainly,  that  he  should 
not  be  permitted,  by  performing  it,  to  obtain  from  the  defendants  money 
which  they  ought  not  to  pay.  As  to  what  he  pays  after  notice,  he  is  not  a 
purchaser  in  good  faith.  He  then  pays  with  knowledge  of  the  fraud,  to  which 
he  becomes  a  consenting  party.  One  who  pays  with  knowledge  of  a  fraud  is 
in  no  better  position  than  if  he  had  not  paid  at  all.  He  has  no  greater  equity^ 
and  receives  no  greater  protection.  Such  is  the  rule  as  to  contracts  generally. 
In  the  case  of  the  sale  of  real  estate  for  a  sum  payable  in  instalments,  and 
circumstances  occur  showing  the  existence  of  fraud,  or  that  it  would  be  in- 
equitable to  take  the  title,  the  purchaser  can  recover  ba<5k  the  sum  paid  before 
notice  of  the  fraud,  but  not  that  paid  afterwards.  Barnard  v.  Campb3ll,  53  N. 
Y.,  73;  Lewis  v.  Bradford,  10  Watts,  82;  Juvenal  v,  Jackson,  2  Harris,  529; 
id.,  480 ;  Youst  v.  Martin,  3  S.  &  R,  423,  430.  In  Weaver  v.  Barden,  49  K  Y, 
291,  the  court  use  this  language:  "  To  entitle  a  purchaser  to  the  protection  of 
a  court  of  equity,  as  against  a  legal  title  or  a  prior  equity,  he  must  not  only  be 
a  purchaser  without  notice,  bat  he  must  be  a  purchaser  for  a  valuable  considera- 
tion ;  that  is,  for  value  paid.  Where  a  man  purchases  an  estate,  pays  part  and 
gives  bonds  for  the  residue,  notice  of  an  equitable  incumbrance,  before  pay- 
ment of  the  money,  though  after  giving  the  bond,  is  sufBcient.  Tourville  v.  '' 
Naish,  8  P.  Wms.,  306;  Story  v.  Lord  Windsor,  2  Atk.,  630.  Mere  security  to 
pay  the  purchase  price  is  not  a  purchase  for  a  valuable  consideration.  Hard- 
ingham  v.  Nicholls,  3  Atk.,  304;  Maundrell  v.  Maundrell,  10  Ves.,  246,  271; 
^Jackson  v.  Cad  well,  1  Co  wen,  622;  Jewell  v.  Palmer,  7  J.  C,  65.  The  decis- 
ions are  placed  upon  the  ground,  according  to  Lord  Hardwicke,  that  if  the 
money  is  not  actually  paid,  the  purchaser  is  not  hurt.  He  can  be  released 
from  his  bond  in  equity." 

The  plaintiff  here  occupies  the  same  position  as  the  bona  fide  purchaser  of 
the  first  of  a  series  of  notes;  of  which,  after  notice  of  a  fraud,  he  purchases  the 
rest  of  the  series.  He  is  protected  so  far  as  his  good  faith  covers  the  purchase, 
and  no  farther.  Upon  receiving  notice  of  the  fraud,  his  duty  was  to  refuse 
further  payment;  and  the  facts  before  us  required  such  refusal  by  him.  Author- 
ities supra,  Crandell  f.  Vickery,  45  Barb.,  156,  is  in  point.  Holdridge  had 
obtained  the  indorsement  by  Vickery  of  his  (Holdridge's)  notes  by  false  and 
fraudulent  representations.  These  notes  were  transferred  to  Crandell  without 
notice  or  knowledge  of  the  fraud,  he  giving  to  Holdridge  several  checks  for 
the  amount,  upon  the  understanding  that  they  were  not  to  be  presented  for 
payment,  but,  when  the  money  was  wanted,  he  was  to  give  new  checks  as  i. 
needed.  Before  giving  the  new  checks,  plaintiff  was  informed  of  the  fraud, 
and  requested  not  to  make  payment,  or  to  give  his  checks.  He  did,  however, 
give  his  new  checks,  according  to  the  original  agreement,  and  brought  suit  upon 
the  notes  against  Vickery,  the  indorser.  It  was  held  that  he  was  not  a  bona 
fids  holder,  for  the  reason  that  the  transaction  was  executory  when  he  received 
notice  of  the  fraud;  that  he  had  then  parted  with  no  value;  that  the  real  obliga- 
tions were  given  afterwards,  and  under  circumstances  that  afforded  no  proteo- 
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tion.  That  case  is  stronger  for  the  holder  than  the  one  before  us,  in  the  fact 
that  checks  were  there  given  on  the  original  transaction,  which  might  have 
been  presented  or  passed  off  to  the  prejudice  of  the  maker;  while  here  the 
transaction  was  oral  throughout.  To  the  same  purport  in  principle,  although 
upon  facts  somewhat  different,  are  the  cases  of  Garland  v.  Salem  Bank,  9  Mass., 
408;  Fulton  Bank  v.  Phoenix  Bank,  1  Hall,  562,  and  White  v.  Springfield  Bank, 
3  Sandf.,  S.  C,  227. 

The  cases  are  numerous  that  where  a  bona  jide  holder  takes  a  note  misappro- 
priated, fraudulently  obtained,  or  without  consideration  as  collateral  security, 
he  holds  for  the  amount  advanced  upon  it,  and  for  that  amount  only.  Williams 
t?.  Smith,  2  Hill,  301.  In  Allaire  v.  Hartshorn,  1  Zab.,  663,  the  case  was  this: 
Hartshorn  sued  Allaire  on  a  note  of  $1,500  at  ninety  days,  made  by  Allaire. 
It  was  proved  that  the  note  had  been  misapplied  by  one  Pettis,  to  whom  it  bad 
been  intrusted ;  that  he  had  pledged  it  to  the  plaintiff  as  securit}^  for  $750  bor- 
rowed of  him  on  liegeman's  check,  and  also  as  security  for  a  $400  acceptance 
of  another  party  then  given  up  to  Pettis.  On  the  trial,  the  court  charged  the 
jury  that,  if  any  consideration  was  given  by  the  plaintiff  for  the  note,  "  they 
should  not  limit  their  verdict  to  the  amount  so  given,  but  should  find  the  whole 
Amount  due  on  the  face  of  the  note."  The  case  was  carried  to  the  court  of 
errors  and  appeals  of  the  state  of  New  Jersey,  upon  an  exception  to  this  charge. 
The  court  reversed  the  judgment,  holding  that,  although  a  bona  fids  holder, 
Hartshorn  could  recover  only  the  amount  of  his  advances.  The  case  before  us 
is  governed  by  the  rule  that  the  portion  of  an  unperformed  contract  which  is 
completed  after  notice  of  a  fraud  is  not  within  the  principle  which  protects  a 
hona  fide  purchaser.  Ko  respectable  authority  has  been  cited  to  us  sustaining 
a  contrary  position,  nor  have  we  been  able  to  find  any.  The  judgment  below 
is  based  upon  authority,  and  upon  the  soundest  principles  of  honesty  and  fair 
dealing.    It  has  our  concurrence,  and  is  affirmed. 

FOWLER  r.  BRANTLY. 
(U  Peters,  818-321.    1840.) 

Eehoe  to  TJ.  S.  Circuit  Court,  Southern  District  of  Alabama. 

Opinion  by  Mb.  Justice  Catron. 

Statement  of  Facts. — This  is  an  action  of  aMumpsit  by  the  assignee  of  a 
note  against  the  makers.  The  questions  of  law  arising  in  this  cause  depend 
on  the  construction  of  a  note  of  hand  in  the  following  words: 

"Sklma,  Dallas  County,  Alabama,  March  1,  1836. 
"  Eleven  months  after  date,  we,  Karris  BranXly,  Peyton  S.  Graves  and  Hugh 
Ferguson,  jointly  and  severally,  promise  to  pay  Andrew  Armstrong,  cashier,  or 
bearer,  $2,000,  value  received,  negotiable  and  payable  at  the  Branch  Bank  of 
the  State  of  Alabama,  at  Mobile. 

(Signed)  "Harris  Brantlt, 

"  Peyton  S.  Graves, 
"Hugh  Ferguson. 
« Credit:  Diego  M'Yoy. 

"Harris  Brantlt, 
"Peyton  S.  Graves, 
"Hugh  Ferguson." 

686 


BONA  FIDE  HOLDER.  §487. 

The  note  had  on  it  the  two  indorsements  of  Diego  M'Yoy  and  William  D. 
Primrose,  and  that  of  Taulmin,  Hazard  &  Company  was  stricken  out.  On  the 
face  of  the  note  there  was,  in  pencil,  the  figures  169.  The  defendants,  the  three 
makers,  introduced  evidence  to  prove  that  the  note,  in  its  present  form  (except 
the  indorsements),  was  sent  by  one  of  the  makers  to  M'Voy,  who  was  his  fac- 
tor in  Mobile,  to  be  offered  for  discount  in  the  Branch  Bank  of  the  State  in  that 
city  as  an  accommodation  note,  the  proceeds  of  which  were  to  be  forwarded  to 
said  maker;  that  the  note  was  offered  for  discount,  and  rejected.  The  factor 
then  proposed  to  raise  money  on  the  note  for  his  own  use,  without  the  knowl- 
edge of  the  makers,  and  intended  to  conceal  the  appropriation  of  the  note  from 
them.  The  first  person  to  whom  he  offered  to  sell  the  note  deemed  the  attempt 
«  fraud  and  refused  to  purchase.  M'Yoy  then  indorsed  and  transferred  the  note 
to  Primrose  for  $1,200,  communicating  to  him  it  had  been  offered  for  discount 
at  the  bank  and  rejected.  Taulmin,  Hazard  &  Company  held  a  note  for  $3,250, 
on  Black,  indorsed  by  Yail  and  Dade  and  by  Primrose,  and  which  was  past 
due,  to  discharge  which  in  part  Primrose  transferred  the  i^ote  in  controversy  to 
Taulmin,  Hazard  &  Compan3',and  Taulmin,  Hazard  &  Company  indorsed  the 
«ame,  before  its  maturity,  to  the  plaintiff.  Fowler,  and  received  credit  on  their 
account,  they  being  largely  indebted  to  him  at  the  time. 

The  leading  feature  in  the  cause,  involving  the  principle  on  which  it  turns,  is 
this:  the  nota  was  in  the  form  prescribed  by  the  bank  to  those  who  desired  ac- 
-commodations  at  it,  which  form  was  not  in  use  before  its  adoption  there.  The 
memorandum  on  the  left-hand  side  of  the  note,  and  signed  by  the  drawers,  was 
-designed  to  show  the  officers  of  the  bank  to  \vhose  credit  the  money  was  to  be 
placed  should  the  note  be  discounted,  and,  by  the  usages  of  the  bank,  no  other 
-person  than  the  one  thus  named  could  receive  the  money.  Primrose  testified 
he  knew  from  the  pencil  majrk  on  the  face  of  the  note  it  had  been  offered  for 
•discount  and  refused  when  he  purchased  it.  The  cashier  proved  the  pencil 
mark  was  made,  according  to  the  usage  of  the  bank,  on  all  notes  offered  for 
•discount  and  refused.  To  a  part  of  the  first  instruction  that  held,  if  the  plaint- 
iff took  the  note  in  payment  of  a  pre-existing  debt  due  to  him  from  Taulmin, 
Hazard  &  Company,  then  the  jury  ought  to  find  for  the  defendants,  exception 
is  taken;  and  the  court  refused  to  instruct  the  jury  that  if  the  plaintiff  took 
the  note  fairly  in  payment  of  a  debt  due  to  him  before  its  maturity,  without 
notice  of  the  purpose  for  which  M'Voy  had  held  it,  then  he  was  entitled  to  re- 
cover; and  also  refused  to  instruct,  if  the  jury  believed  plaintiff  took  the 
note  bona  fide  in  payment  of  a  previous  debt,  that  he  had  no  notice  of  any 
fraud,  and  there  were  no  circumstances  to  put  him  upon  an  inquiry  into  any 
fraud  committed  on  the  part  of  M'Voy,  he  was  entitled  to  recover  There  were 
other  instructions  asked  and  refused,  but,  as  they  are,  in  effect,  the  same  as 
those  recited,  an  answer  to  which  will  cover  the  whole  case,  they  need  not  be 
further  noticed. 

§  427.  Restrictive  indorsement^  together  with  viark  showing  refusal  of  hank  to 
discount  note,  held  to  he  notice. 

The  known  customs  of  the  bank,  and  its  ordinary  modes  of  transacting  busi- 
ness, including  the  prescribed  forms  of  notes  offered  for  discount,  were  matters  of 
proof  and  entered  into  the  contract,  and  the  parties  to  it  must  be  understood 
as  having  governed  themselves  by  such  customs  and  modes  of  doing  business; 
and  this  whether  they  had  actual  knowledge  of  them  or  not ;  and  it  was  espe- 
cially the  duty  of  all  those  dealing  for  the  paper  in  question  to  ascertain  them 
if  unknown.     Such  is  the  established  doctrine  of  this  court  as  laid  down  in 
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Rentier  v.  Bank  of  Columbia,  9  Wheat.,  581  (§§  Y54-759,  infra);  Mills  v.  Bank 
of  United  States,  11  Wheat.,  431  (§§  958-963,  infra),  and  the  Bank  of  Wash- 
ington V.  Triplett,  1  Pet.,  32,  33  (§§  760-708,  infra). 

The  note  sued  on  is  peculiar  in  its  form;  it  was  made  for  the  purposes  of 
.  discount,  and  only  intended  for  negotiation  at  the  bank,  and  not  for  circulation 
out  of  it.  The  pencil  mark  on  its  face  when  sold  was  common  to  all  rejected 
paper,  and  was  put  there  by  the  officers  of  the  bank  as  evidence  of  the  fact 
that  it  had  been  offered  and  rejected,  and  those  dealing  for  it  with  the  mark  on 
its  face  must  be  presumed  to  have  had  knowledge  what  it  imported,  as  the 
slightest  inquiry  would  have  ascertained  its  meaning.  These  were  the  legal 
presumptions  attached  to  the  contract  when  the  plaintiff  purchased  it,  and  the 
explanatory  evidence  to  prove  the  customs  of  the  bank  was  introduced  to  en- 
lighten the  court  and  jury  in  regard  to  the  rules  governing  the  transaction,  and 
furnishing  the  law  of  the  case,  and  which  the  plaintiff,  when  he  purchased  the 
paper,  is  presumed  to  have  known  and  understood  as  the  court  knew  and  under- 
stood it  after  it  was  proved  on  the  trial.  This  was  the  case  made  up  of  law 
and  fact  on  which  the  court  was  asked  to  charge  the  jury,  and  not  the  abstract 
proposition  whether,  on  a  proper  construction  of  the  statutes  of  Alabama,  ne- 
gotiable paper,  payable  in  bank,  purchased  bona  fide  and  without  notice  of  an 
existing  infirmity,  but  taken  in  discharge  of  a  pre-existing  debt,  carried  the 
infirmity  with  it  into  the  hands  of  the  purchaser,  for  the  reason  that  the  mode 
of  payment  was  not  in  the  usual  course  of  trade.  A  note  overdue  or  bill 
dishonored  is  a  circumstance  of  suspicion  to  put  those  dealing  for  it  afterwards 
on  their  guard,  and  in  whose  hands  it  is  open  to  the  same  defenses  it  was  in  the 
bands  of  the  holder  when  it  fell  due.  13  Pet.,  79.  After  maturity  such 
paper  cannot  be  negotiable  "  in  the  due  course  of  trade,"  although  still  as- 
signable. So  the  paper  before  us  carried  on  its  face  circumstances  of  suspicion 
so  palpable  as  to  put  those  dealing  for  it,  before  maturity,  on  their  guard,  and 
as  to  require  at  their  hands  strict  inquiry  into  the  title  of  those  through  whose 
hands  it  had  passed.  Failing  to  be  thus  diligent,  the}'^  must  abide  by  the  mis- 
fortune their  negligence  imposed,  and  stand  in  the  condition  of  M'Voy.  As 
between  him  and  the  defendants,  there  was  no  contract  or  liability  on  their 
part;  nor  as  bearer  of  the  note  could  he  lawfully  pass  it  off  in  the  due 
course  of  trade,  so  as  to  communicate  a  better  title  to  another,  the  face  of 
the  paper  betraying  its  character  and  purposes  and  M'Voy's  want  of  au- 
thority. 

All  the  Bulings  of  the  court  below  must  be  referred  to  this  paper  and  to  the 
special  case  made  by  the  proofs.  Any  instruction  asked,  which  cannot  be 
given  to  the  whole  extent  asked,  may  be  simply  refused,  or  it  may  be  modified, 
at  the  discretion  of  the  court.  No  instruct'on  was  asked  that  could  have  been 
lawfully  given ;  to  every  one  the  court  could  well  say,  and  did  in  substance  say,, 
that  under  no  circumstances  could  a  purchase  of  this  note  be  made  by  the  plaintiff 
from  Taulmin,  Hazard  &  Co.,  so  as  to  exempt  it  in  the  hands  of  the  assignee 
from  the  infirmity  it  was  subject  to  in  the  hands  of  M'Voy.  And  in  regard  to 
the  last  pfirt  of  the  first  instruction,  where  the  jury  is  in  substance  told  that  if  they 
believed  the  note  was  taken  in  payment  of  a  pre-existing  debt  due  to  plaintiff' 
from  Taulmin,  Hazard  &  Co.,  still  they  should  find  for  the  defendants,  the 
court  might  have  gone  further  and  instructed  the  jury  that  neither  could  the 
plaintiff  recover  had  the  note  been  purchased  bona  fide^  and  without  notice  of 
the  fraudulent  conduct  of  M'Voy.  The  judgment  is,  therefore,  ordered  to  be 
affirmed. 
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LEMOINE  r.  BANK  OF  NORTH  AMERICA. 
(Circiut  Court  for  Missouri:  8  Dillon,  U-52.    1874.) 

Opinion  by  Dillon,  J. 

Statement  of  Facts. —  On  the  facts  found  by  the  district  court,  upon  which, 
hy  stipulation,  the  cause  is  submitted  to  this  court,  it  is  to  be  taken  as  true  that 
the  notes  in  question  were  indorsed  with  the  firm  name  of  Earickson  &  Boyd 
solely  for  the  accommodation  of  White  Brothers,  the  makers,  without  any  con- 
sideration to  the  indorsers  therefor.  It  is  also  to  be  taken  as  true  that  this  in- 
dorsement of  the  firm  name  was  made  by  Earickson,  without  the  knowledge  or 
consent  of  Boyd,  and  against  the  express  stipulation  on  this  subject  in  their  ar- 
ticles of  copartnership,  and  that  the  notes,  when  thus  indorsed,  were  returned 
to  the  possession  of  the  makers,  from  whom  the  bank  received  them,  and  at 
\vhose  instance  it  discounted  them,  and  who,  through  the  checks  of  Earickson, 
drawn  in  the  firm  name,  received  the  proceeds  of  the  transaction.  There  is  no 
finding  or  agreement  that  the  indorsement  of  the  firm  name  was  made  in  ao- 
<5ordance  with  any  habit  of  dealing  of  the  firm  known  to  Boyd,  or  that  there 
was  with  Boyd's  knowledge  such  a  course  of  dealing  as  respects  accommoda- 
tion indorsements  in  the  firm  name  as  to  justify  an  inference  of  Earickson's 
-authority  to  bind  the  firm  in  this  manner. 

§  428,  Indorsement  in  firm  name  presumed  for  the  he^iefit  of  the  firm, 

I  concede  that  in  favor  of  third  persons  acting  in  good  faith  it  is  a  presump- 
tion of  lUw  that  notes  indorsed  in  the  name  of  the  firm  were  indorsed  on  the 
partnership  account,  and  hence  the  indorsement  on  the  notes  in  question  will 
bind  the  firm,  unless  it  appears  that  the  bank  had  notice  that  the  indorsement 
was  made  outside  of  the  partnership  affairs.  Story  on  Notes,  sec.  72;  Byles 
on  Bills,  47;  Austin  v.  Vandermark,  4  Hill  (N.  Y.),  259,  262,  per  Nelson,  C.  J. 
But  inasmuch  as  the  settled  rule  of  law  is  that  it  is  not  within  the  general  scope 
of  one  partner  to  bind  the  firm  by  contracts  of  suretyship  or  to  issue  accom- 
modation paper  in  the  name  of  the  firm  for  third  persons,  if  the  bank  had  no- 
tice that  this  was  an  accommodation  indorsement,  the  burden  of  proof  is  upon  it 
to  show  the  assent  of  the  other  partners  (either  expressly  or  from  the  firm's 
course  of  dealing  in  this  respect)  or  their  subsequent  ratification.  Byles  on  Bills, 
47,  and  cases  cited  in  the  notes.  If,  therefore,  the  bank  discounted  these  notes 
without  notice  of  the  fact  that  the  name  of  the  firm  had  been  indorsed  upon 
them  by  one  of  the  partners  without  the  consent  of  the  other  and  for  the  ac- 
<commodation  of  the  makers,  it  is  entitled  to  hold  the  firm  upon  the  indorse- 
ment, although  in  point  of  fact  it  was  placed  there  by  one  of  the  partners  in 
fraud  of  the  rights  of  his  copartner,  or  without  authority  from  him.  And  the 
<]uestion  on  which  the  case  turns  is  whether  the  hank  had  such  notioej  for  it  is 
not  attempted  to  show  that  Earickson  had  authority  from  Boyd,  express  or  im- 
plied, to  make  the  indorsement.  The  bank  is  sought  to  be  afiFected  with  such 
notice  by  virtue  of  the  fact  that  after  the  notes  bore  the  indorsement  of  the 
firm  they  were  in  the  hands  of  the  makers,  who  met  one  of  the  directors  of 
the  bank  when  on  his  way  to  a  meeting  of  the  board  of  directors,  and  giving 
him  the  notes  asked  him  to  have  them  discounted  for  the  makers.  It  does  not 
appear  that  the  director  informed  the  board  of  whom  he  had  received  the  notes, 
bat  this  is  not  material,  for  the  learned  counsel  for  the  bank  conceded  on  the 
argument  that  he  supposed  the  law  to  be  that  the  board  or  the  bank  would  be 
chargeable  with  the  knowledge  of  the  director  thus  obtained. 
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§  429.  Possession  hy  malcei\  lefore  maturity^  of  an  indorsed  note  is  notice  tfusl 
the  indorsement  is  for  his  accommodatioiu 

Thus  viewed,  the  real  question  in  the  case  is  reduced  to  this:  Does  the  fact 
that  the  maker  is  in  possession  of  a  note  before  maturity,  indorsed  by  another, 
affect  the  bank  that  receives  it  from  the  maker  and  discounts  it  for  him,  with 
the  notice  that  it  was  indorsed  for  the  maker's  accommodation  %  At  the  bar  coun- 
sel stated  that  they  had  been  unable  to  find  any  adjudged  cases  upon  the  exact 
point,  and  they  argued  it  on  general  principles.  In  view  of  the  nature  of  the 
notice  required  to  defeat  the  rights  of  the  holder  for  value  of  commercial 
paper,  as  settled  by  the  supreme  court  of  the  United  States  in  Goodman  v. 
Simonds,  20  How.,  343  (§§  420-425,  supra),  I  was  at  first  impressed  in  favor 
of  the  bank;  but  subsequent  reflection  has  brought  me  to  an  opposite  conclu- 
sion. To  make  accommodation  paper  is  so  entirely  extra  the  business  of  a  co- 
partnership and  the  legitimate  authority  of  a  partner,  that  the  presumption  vs 
against,  and  properly  against,  the  power  of  one  partner  thus  to  bind  his  co- 
partners; for  suretyship,  it  has  been  well  remarked,  is  **a  contract  which 
carries  with  it  a  lesion  by  its  very  nature."  Louisiana,  etc.,  Bank  v.  Nav.  Co., 
8  La.  Ann.,  294.  Therefore,  when  a  bank  has  knowledge  that  an  indorsement 
of  the  name  of  a  firm  is  an  accommodation  indorsement,  it  is  bound  at  its  peril 
to  ascertain  whether  the  members  of  the  firm  on  whom  it  intends  to  rely  as- 
sented to  this  use  of  its  name.  This  it  can  easily  do.  While  on  the  other 
hand,  if  the  bank  were  entitled  to  presume  that  the  other  members  of  the  firm 
assented,  the  presumption  would  in  many  instances,  as  in  the  case  before  us,  be 
contrary  to  the  fact,  and  highly  disastrous  to  innocent  partners,  who  vvould  be 
without  the  means  of  guarding  against  the  fraudulent  use  of  the  copartnership 
name  in  unauthorized  transactions. 

If  the  facts  of  the  case  as  found  by  the  district  court  be  considered  there 
can  be  little  doubt  that  the  bank  knew  the  discount  was  for  the  benefit  of 
White  Brothers,  and,  consequently,  that  the  indorsement  of  Earickson  &  Boyd 
was  presumptively,  as  it  was  in  fact,  for  the  accommodation  of  the  makers. 
On  examination  I  find  several  cases  distinctly  asserting  this  to  be  law,  and  have- 
not  met  with  any  holding  a  different  view.  When  a  note  not  due  is  taken  by 
the  makers  to  a  bank  for  discount  for  their  account,  with  an  indorsement 
thereon,  the  presumption,  unless  there  is  something  in  the  transaction  to  rebut 
it,  is  that  the  indorsers  are  sureties  for  the  maker,  and  that  they  did  not  indorse- 
it  in  the  ordinary  course  of  business.  Upon  this  subject,  Mr.  Chancellor  Wal- 
worth, in  Stall  V,  Catskill  Bank,  18  Wend.,  466,  holds  this  knguage:  *'If, 
therefore,  it  appears  from  the  face  of  the  paper  that  the  partnership  name  is 
signed  as  surety  for  some  other  person,  the  party  who  takes  the  note  fpom  such 
person  has  actual  notice  of  the  fact  that  it  is  not  signed  in  the  ordinary  course 
of  partnership  business.  He  must,  therefore,  at  his  peril,  make  the  necessary 
inquiries  and  ascertain  that  there  is  some  special  authority  for  one  partner  to- 
sign  the  partnership  name  as  such  surety,  express  or  implied.  So  if  the  drawer 
of  a  note  carries  it  to  the  bank  to  get  it  discounted  on  his  own  account,  or 
transfers  it  to  a  third  person,  with  the  name  of  the  firm  indorsed  thereon,  ths 
transaction^  on  itsface^  shows  that  it  is  a  mere  accommodation  indorsement,  or 
the  note  would  not  be  in  the  hands  of  the  drawer;  and  the  bank  or  person  wha 
thus  receives  it  from  the  drawer,  being  thus  chargeable  with  the  notice  that  the 
firm  are  mere  sureties  of  the  drawer,  and  that  it  has  not  passed  through  their 
hands  in  the  ordinary  course  of  partnership  business,  the  members  of  the  firm, 
who  have  been  made  sureties  without  their  consent,  are  not  liable  to  such 
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holder  of  the  note."  This  language  was  quoted  and  approved  by  Mr.  Chief 
Justice  Sawyer,  in  giving  the  judgment  of  the  supreme  court  of  California  in 
Hendrie  v.  Berkowitz,  37  Cal,  113,  1869,  and  in  which  the  court  distinctly  held, 
in  a  case  precisely  like  the  one  now  before  the  court,  that  the  presumption  was 
that  the  indorsement  was  an  accommodation  indorsement,  and  that  the  burden 
of  proving  the  consent  of  the  member  who  did  not  write  the  indorsement  is 
upon  the  holder.  So,  in  Overton  v.  Hardin,  6  Coldw.,  375,  1869,  the  supreme 
court  of  Tennessee  said:  "There  can  be  no  doubt  that  the  possession  of  an  in- 
dorsed note  by  the  maker  Is  presumptive  evidence  that  it  was  indorsed  for  his 
accommodation.  Edwards  on  Bills,  103,  105;  Brown  v.  Taber,  5  Wend.,  666; 
Erwin  v.  ShafiFer,  9  Ohio  St.,  43." 

§  430.  Where  a  note  with  an  indorsement  is  in  the  hands  of  the  makers  hefore 
maturity,  presumption. 

In  this  last  case  Brinkerhoflf,  J.,  says:  "That  although  an  indorsed  note  in 
the  hands  of  the  maker  after  due  is  presumed  to  have  performed  its  ofBoe,  and 
to  have  been  paid  oflf  and  taken  up  by  the  maker,  yet  no  such  presumption 
arises  in  the  case  of  such  a  note  before  due;  but  that  on  the  contrary,  in  such 
case,  it  is  a  matter  of  legal  presumption  that  the  note  is  unsatisfied,  and  is  in- 
dorsed and  placed  in  the  hands  of  the  maker  for  his  accommodation.  Wallace 
V.  The  Branch  Bank,  1  Ala.,  565;  Mauldin  v.  The  Branch  Bank,  2  Ala.,  602; 
Stall  V.  Catskill  Bank,  18  Wend.,  478."  See,  also,  language  of  Mr.  Justice 
Nelson  in  Bank  of  Rochester  v.  Bowen,  7  Wend.,  159 ;  Byles  on  Bills,  47,  and 
note. 

§  431.  The  indorsement  hereinbefore  mentioned  not  hinding  on  the  firm^  hut 
en  Earickson  alone. 

The  amount  of  the  notes  less  the  discount  was,  in  accordance  with  a  usage 
of  the  bank,  placed  to  the  credit  of  the  last  indorsers,  in  this  ca^e  Earickson  & 
Boyd,  and  was  drawn  out  on  the  two  checks  of  Earickson  &  Boyd,  signed  by 
'  Earickson,  without  the  knowledge  of  Boyd,  in  favor  of  White  Brothers.  One 
of  these  checks  showed  on  its  face  that  it  was  for  the  proceeds  of  the  note  dis- 
counted, and  the  amount  of  each  showed  that  it  was  for  the  note  transactions. 
It  is  insisted  that  this  makes  the  indorsement  binding  on  both.  This  view  rests 
upon  the  ground  of  ratification  by  Boyd;  but  the  essential  element  of  knowl- 
edge on  his  part,  both  of  the  fact  of  the  indorsement  and  of  the  check  being 
drawn,  is  wanting.  The  checks  do  not,  therefore,  change  the  rights  of  Boyd,  or 
make  binding  upon  him  his  partner's  act  in  indorsing  the  firm's  name  to  the 
notes  in  question.  The  district  court  erred  in  holding  that  the  two  notes  were 
a  claim  upon  the  firm  assets.  The  indorsement  is  alone  binding  upon 
Earickson. 

Judg^nent  accordingly. 

COLLINS  V.  GILBERT, 

(4  Otto,  753-762.    1876.) 

Error  to  XJ.  S.  Circuit  Court,  Western  District  of  Pennsylvania. 

Statement  of  Facts. —  This  was  an  action  on  an  acceptance  of  a  draft,  drawn 
by  Collins  &  Co.  to  their  own  order,  and  indorsed  by  them  in  blank.  Collins 
&  Co.  were  sub-contractors,  under  Barnes,  for  the  grading  of  a  railroad,  and  the 
draft  was  given  to  Barnes  as  security  for  advances.  The  draft  was  accepted  by 
Thomas  Collins,  and  the  action  is  agifinst  him  by  Gilbert  &  Gay.  Further  facts 
appear  in  the  opinion. 
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§  432,  Presumption  t/iat  transferees  are  bona  fide  holders  for  valvSy  wWund 
notice. 

Opinion  by  Mel  Justice  Cliffokd. 

Transferees  of  a  negotiable  instrument,  such  as  a  bill  of  exchange  or  promis- 
sory note  payable  subsequent  to  its  date,  hold  the  instrument  clothed  with  the 
presumption  that  it  was  negotiated  for  value  in  the  usual  course  of  business  at 
the  time  of  its  execution,  aud  without  notice  of  any  equities  between  the  prior 
parties  to  the  instrument. 

§  433.  How  negotiable  paper  is  transferable. 

Instruments  of  the  kind  are  commercial  paper  in  the  strictest  sense,  and  must 
ever  be  regarded  as  favored  instruments,  as  well  on  account  of  their  negotiable 
quality  as  their  universal  convenience  in  mercantile  affairs.  They  may  be 
transferred  by  indorsement,  or,  when  indorsed  in  blank  or  made  payable  to 
bearer,  they  are  transferable  by  mere  delivery.  Goodman  v.  Harvey,  4  Ad.  & 
Ell.,  870;  Goodman  v,  Simonds,  20  Ilow.,  365  (§§  420-425,  supra);  Wheeler  v. 
Guild,  20  Pick.  (Mass,),  545;  Noxon  v.  De  Wolf,  10  Gray  (ALiss.),  346;  Magee 
V.  Badger,  34  N.  Y.,  249. 

§  434.  Presumption  f7*om  possession  of  negotiable  paper. 

Possession  of  such  an  instrument  payable  to  bearer,  or  indorsed  in  blank,  is 
prima  facie  evidence  that  the  holder  is  the  proper  owner  and  lawful  possessor 
of  the  same;  and  nothing  short  of  fraud,  not  even  gross  negligence,  if  unat- 
tended with  mala  fi^flesy  is  sufficient  to  overcome  the  effect  of  that  evidence,  or 
to  invalidate  the  title  of  the  holder  supported  by  that  presumption.  Story  on 
Bills  (4th  ed.),  sec.  416;  Byles  on  Bills  (10th  ed.),  119;  Chitty  on  Bills  (12th 
€d.),  257;  Mills  v.  Barber,  1  Mees.  &  W.,  425;  Murray  v.  Lardner,  2  Wall.,  110; 
Bank  of  Pittsburgh  v.  Neal,  22  How.,  96  (§§  405-407,  supra).  Apply  that  rule 
in  a  suit  in  the  name  of  the  transferee  against  the  maker,  and  it  is  clear  that 
he  has  nothing  to  do  in  the  opening  of  his  case  except  to  prove  the  signatures 
to  the  instrument,  and  introduce  the  same  in  evidence,  as  the  instrument  goes  to 
the  jury  clothed  with  the  presumption  that  the  plaintiff  became  the  bolder 
of  the  same  for  value  at  its  date,  in  the  usual  course  of  business,  without  notice 
of  anything  to  impeach  his  title.  Bank  v.  Leighton,  Law  Rep.,  2  £xch.,  61; 
Pettee  v.  Prout,  3  Gray  (Mass.),  503;  Way  v.  Richardson,  3  id.,  413.  Clothed  as 
the  instrument  is  with  those  presumptions,  the  plaintiff  is  not  bound  to  intro- 
duce any  evidence  to  show  that  he  gave  value  for  the  same  until  the  other  party 
has  clearly  proved  that  the  consideration  of  the  instrument  was  illegal,  or  that 
it  was  fraudulent  in  its  inception,  or  that  it  had  been  lost  or  stolen  before  it  came 
to  the  possession  of  the  holder.  Uther  v.  Rich,  10  Ad.  &  Ell.,  784;  Bailey  v. 
Bidwell,  13  Mees.  &  W.,  73;  Arbouin  v.  Anderson,  1  Ad.  &  Ell.,  K  S.,  504; 
Bank  v.  Fagan,  7  Moore,  P.  C,  76;  Fitch  v,  Jones,  5  Eil.  &  Bl.,  238;  Smith  v. 
Braine,  16  Ad.  &  Ell.,  N.  S.,  251;  Hall  v.  Featherstone,  3  Ilurlst.  &  X.,  286. 

Statement  OF  Facts. — Sufficient  appears  to  show  that  the  drawers  of  the 
draft  described  in  the  declaration  were  sub-contractors  to  grade  seven  miles  of 
a  railroad  referred  to  in  the  affidavit  of  defense,  and  that  they  were  to  be  paid 
monthly  for  work  done,  subject  to  a  certain  deduction  to  be  retained  as  a  secu- 
rity for  the  completion  of  their  contract.  Moneys  received  from  the  monthly 
payments  being  insufficient  for  the  purpose,  they  were  unable  to  complete 
their  undertaking  without  an  advance  from  the  principal  contractor.  What 
they  wanted  was  an  advance  of  $8,000;  and  it  appears  that  the  contractor  was 
willing  to  make  it  if  they  would  give  him  the  acceptance  of  the  defendant 
in  the  same  amount,  as  a  security  that  they  would  perform  their  contract. 
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Pursuant  to  that  arrangement,  they  drew  their  draft  upon  the  defendant  in 
that  amount,  payable  to  the  order  of  their  senior  partner;  and  the  record 
shows  that  the  draft  was  accepted  by  the  defendant,  and  was  duly  indorsed 
by  the  payee.  Beyond  doubt,  the  draft  was  duly  executed  and  delivered  to 
the  contractor  as  security  tor  the  performance  of  the  contract  of  the  drawers 
of  the  instrument.  By  its  terms  it  was  payable  in  ninety  days  from  date; 
and  it  must  be  assumed,  in  the  absence  of  proof  to  the  contrary,  that  the  plaint- 
iffs became  the  holders  of  the  same  before  maturity.  Payment  being  refused, 
the  plaintiffs  instituted  the  present  suit  to  recover  the  amount.  Process  was 
served,  and  the  defendant  appeared  and  pleaded  that  be  never  accepted  the 
draft,  and  that  he  never  promised  in  manner  and  form,  as  alleged  in  the 
declaration.  Subsequently  the  parties  went  to  trial,  and  the  verdict  and  judg- 
ment were  for  the  plaintiffs.  Exceptions  were  filed  by  the  defendant,  and  he 
sued  out  the  present  writ  of  error. 

Six  offers  of  proof  were  made  by  the  defendant  in  the  course  of  the  trial, 
all  of  which  were  excluded  by  the  court,  subject  to  the  exception  of  the  defend- 
ant. Four  of  the  rulings  of  the  court  in  that  regard  are  now  assigned  for 
error,  and  they  present  the  only  matters  of  controversy  exhibited  in  the  record. 
£ulings  of  the  kind,  not  assigned  for  error,  may  be  dismissed  without  remark; 
nor  would  the  other  two  exceptions  have  required  much  examination,  even  if 
they  had  been  assigned  for  error,  as  they  involve  substantially  the  same  ques- 
tions as  those  presented  by  the  other  rulings  of  the  court. 

1.  Testimony  having  been  introduced  by  the  defendant  that  one  of  the  plaint- 
iffs was  informed,  before  the  draft  came  into  their  hands,  that  the  contractor 
had  agreed  to  advance  money  to  enable  the  sub-contractors  to  pay  their  em- 
ployees, they,  the  sub-contractors,  giving  the  defendant  an  acceptance  as  secu 
rity  in  lieu  of  retained  percentage,  the  defendant  proposed  to  ask  the  witness 
"what  was  the  arrangement  between  the  sub-contractors  and  the  contractor,  by 
virtue  of  which  the  defendant's  acceptance  was  obtained;  to  which  the  plaint- 
iffs objected,  and  the  court  excluded  the  question.  2.  Evidence  having  been 
given  by  the  same  witness  that  there  was  an  arrangement  between  the  sub- 
contractors and  the  contractor  to  the  effect  that  the  latter  would  advance 
money  to  the  former  to  pay  their  men  upon  their  giving  to  the  contractor  the 
defendant's  acceptance,  to  be  retained  by  him  in  lieu  of  the  stipulated  percent- 
age, the  defendant  proposed  to  show  by  the  same  witness  that  the  work  was 
finished  by  the  defendant,  and  that  by  the  terms  of  the  contract  all  of  the 
percentage  retained  became  due  and  payable  when  the  contract  was  completed ; 
which  offer  of  proof  was  objected  to  by  the  plaintiffs,  and  was  ruled  out  by 
the  court.  3.  Complete  execution  of  the  draft  is  not  denied;  but  the  theory 
of  the  defendant  is  that  the  contractor  took  the  same  of  the  sub-contractors  in 
lieu  of  retained  percentage  |  and  he  proposed  to  show  that  the  sub-contractors 
subsequently  abandoned  their  contract,  and  that  the  defendant,  at  the  sugges- 
tion of  the  contractor,  finished  the  same,  he  agreeing  that  if  the  defendant 
would  complete  the  work,  he,  the  contractor,  would  return  the  acceptance;  and 
that  the  defendant  never  got  either  the  percentage  or  the  acceptance;  to  which 
the  plaintiffs  objected,  and  the  court  excluded  the  testimony.  4.  Finally  the 
defendant  proposed  to  show  that  the  contractor,  when  the  acceptance  was  de- 
livered to  him,  was  indebted  to  the  sub-contractors  for  retained  percentage  in 
excess  of  the  amount  of  the  acceptance;  which  was  also  objected  to  by  the 
plaintiffs,  and  was  excluded  by  the  court. 

Properlv  analyzed  and  construed,  it  is  quite  obvious  that  these  several  offers 
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of  proof  present  but  a  single  question,  and  that  they  serve  to  illustrate  very 
fully  the  different  theories  of  law  maintained  by  the  respective  parties  in  re- 
spect to  such  commercial  instruments.  Throughout  the  trial  the  plaintiflFs  con- 
tended that  they  were  the  honafide  holders  for  value  of  the  acceptance,  having 
received  the  same  before  maturity  in  the  usual  course  of  business,  and  that  they 
held  a  good  title  to  the  instrument,  unless  the  defendant  could  show  that  they 
had  notice  of  such  facts  as  were  sufficient  to  impeach  the  title  between  the  an- 
tecedent parti(e3,  or  that  the  consideration  of  the  instrument  wan  illegal,  or  that 
it  was  fraudulent  in  its  inception,  or  that  it  had  been  lost  or  stolen  before  it 
came  to  their  possession.  Swift  v.  Tyson,  16  Pet.,  15  (§§  382-3S6,  supra).  Due 
delivery  of  the  executed  draft  to  the  contractor  indorsed  in  blank  is  admitted; 
but  the  theory  of  the  defendant  is  that  the  contractor  received  it  merely  as  se- 
curity that  the  sub-contractors  would  perform  their  contract,  and  that  the  con- 
tractor caused  it  to  be  discounted  without  authority.  Neither  illegality  of 
consideration  nor  fraud  in  the  inception  of  the  instrument  is  charged  or  pre- 
tended ;  nor  is  it  alleged  that  the  acceptance  had  been  lost  or  stolen  bafore  the 
plaintiffs  received  it  iov  discount.  Instead  of  that,  the  theory  of  the  defendant 
assumes  that  the  contractor  became  the  lawful  holder  of  the  acceptance  in- 
dorsed in  blank  for  the  specifieil  purpose,  which  is  an  implied  admission  that 
the  acceptance  was  one  of  a  class  of  commercial  instruments  which  may  be 
transferred  by  delivery.  Suppose  that  is  so,  still  it  is  insisted  by  the  defendant 
that  evidence  is  admissible  in  such  a  case  to  show  th.it  the  first  holder  under 
such  circumstances  appropriated  the  acceptance  to  a  use  other  than  that  for 
which  it  was  delivered  to  him,  and  that  proof  of  such  a  misappropriation  is 
sufficient  to  impeach  the  title  of  a  subsequent  holder  for  value,  even  though  it 
came  into  his  possession  before  maturity  in  the  usual  course  of  business. 

§  436.   Rights  of  bona  file  lu>lder  discussed. 

Where  the  supposed  defect  or  infirmity  in  the  title  of  the  instrument  appears 
on  its  face  at  the  time  of  the  transfer,  the  question,  whether  the  party  who 
took  it  had  notice  or  not,  is,  in  general,  a  question  of  construction,  and  must 
be  determined  by  the  court  as  matter  of  law.  Andrews  v.  Pond,  13  Pet.,  65-;. 
Fowler  u  Brantly,  14  id.,  318  (§  427,  supra)\  Brown  v.  Da  vies,  3  Term  R,86i. 
But  it  is  a  very  different  matter  when  it  is  proposed  to  impeach  the  title  of  a 
holder  for  value  by  proof  of  any  facts  and  circumstances  outside  of  the  instru- 
ment itself,  lie  is  then  to  be  affected,  if  at  all,  by  what  has  occurreJ  betweea 
other  parties,  and  he  may  well  claim  exemption  from  any  consequences  flowing 
from  their  acts,  unless  it  be  first  shown  that  he  had  knowledge  of  such  facts 
and  circumstances  at  the  time  the  transfer  was  made.  Nothing  less  than  proof 
of  that  character  can  meet  the  exigencies  of  such  a  defense,  if  it  be  true  that  a 
party  who  acquires  commercial  paper  for  value  in  the  usual  course  of  business 
may,  if  it  was  acquired  before  maturity  and  withput  notice  of  any  defect  in 
the  title,  hold  it  free  of  all  equities  between  the  antecedent  parties  to  the  in- 
strument. Indorsees  of  negotiable  bills  of  exchange  and  promissory  notes  en- 
joyed the  benefit  of  that  rule  for  ages  before  any  attempt  was  made  to  annex 
any  qualification  to  it,  unless  it  appeared  that  the  consideration  was  illegal,  or 
that  the  instrument  was  fraudulent  in  its  inception,  or  that  it  had  been  lost  or 
stolen  before  it  came  to  the  possession  of  the  holder.  Hinton's  Case,  2  Show.,, 
235;  Anonymous,  X  Salk.,  126;  Miller  v.  Eace,  1  Burr.,  462;  Grant  v.  Yaughan, 
3  id.,  1516;  Peacock  v,  Rhodes,  2  Doug.,  633;  Lawson  v.  Weston,  4  Esp.,  56. 
Attempt  was  subsequently  made  to  qualify  that  right  of  ^honafde  holder,  and 
to  establish  the  rule  that,  if  the  indorser  of  the  instrument  had  np.  valid  title 
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to  the  same,  and  that  such  facts  and  circumstances  were  tnown  to  the  indorsee 
at  the  time  of  the  transfer  as  would  have  caused  a  person  of  ordinary  prudence 
to  suspect  that  the  indorser  had  no  right  to  transfer  the  instrument  or  to  use 
the  same  for  bis  own  benefit,  then  the  holder,  as  against  the  acceptor  or  maker, 
is  not  entitled  to  recover.  Gill  v.  Cubitt,  3  Barn.  &  Cress.,  46(>.  Though  the 
modified  rule  was  never  satisfactory,  yet  it  must  be  admitted  that  it  was  fol- 
lowed for  a  time  in  many  jurisdictions.  But  it  is  unnecessary  to  discuss  that 
topic,  as  the  case  referred  to  has  been  distinctly  overruled  in  the  tribunal  where 
it  was  decided,  and  has  not  been  considered  an  authority  there  for  more  than 
forty  yeara.  Goodman  v.  Harvey,  4:  Ad.  &  Ell.,  870.  Abundant  authority 
for  that  proposition  is  found  in  the  cases  already  cited,  and  Mr.  Chitty  says 
that  the  old  rule  of  law,  that  the  holder  of  bills  of  exchange,  indorsed  in 
blank  and  transferable  by  delivery,  can  give  a  title  which  he  does  not  possess 
to  a  person  taking  the  same  bona  fide  for  value,  is  again  re-established  in  its 
fullest  extent.  Chitty  oh  Bills  (12th  ed.),  257.  Speaking  upon  that  subject, 
the  supreme  court  of  Massachusetts  said  that  it  was  once  held  that  the  holder 
of  a  bill  of  exchange  or  promissory  note  fraudulently  put  in  circulation  must 
show  that  he  bad  used  due  and  reasonable  caution  in  taking  it;  but  the  court 
proceeds  to  say  that  it  has  since  been  definitively  adjudged  that  if  he  took  the 
instrument  in  good  fa.th  he  is  entitled  to  recover  on  it,  and  that  even  gross 
negligence  is  not  tantamount  to  fraud,  though  it  may  be  given  in  evidence  as 
tending  to  prove  that  charge;  that  the  burden  of  proving  good  faith  is  all  the 
burden  which  the  law  imposes  on  such  a  holder.  Worcester  Bank  v.  Dorchester 
Bank,  10  Cush.  (Mass.),  491.  Conclusive  support  to  that  conclusion  is  found 
in  the  authorities  which  the  court  cite  for  that  purpose,  among  which  are  the 
following:  Goodman  v.  Harvey,  4  Ad.  &  Ell.,  870;  Arbouin  v.  Anderson,  1 
Ad.  ife  El!.,  N.  S.,  504.  We  must  hold,  said  Lord  Denman,  in  the  case  last 
cited,  that  the  owner  of  a  bill  of  exchange  is  entitled  to  recover  upon  it  if  he 
has  come  by  it  honestly,  and  that  that  fact  is  implied  prima  facie  by  possession ; 
that,  to  meet  the  inference  so  raised,  fraud,  felony,  or  some  such  matter,  must 
be  proved.     Smith  v.  Sac  County,  11  Wall.,  146. 

Instruments  of  the  kind  are  intended  for  circulation,  and  Shaw,  Ch.  J.,  says 
that  the  law  is  so  framed  to  give  confidence  and  security  to  those  who  receive 
them,  for  valuable  consideration,  in  the  ordinary  course  of  business,  when 
payable  to  bearer  or  indorsed  in  blank,  so  as  to  be  transferable  by  delivery; 
and  he  adds  that,  in  general,  a  party  taking  such  an  instrument  under  such  cir- 
cumstances has  only  to  look  to  the  credit  of  the  parties  to  it,  and  the  regular- 
ity and  genuineness  of  the  signatures  and  indprsements.  So  that  if  such  a  bill 
or  note  be  made  without  consideration,  or  be  lost  or  stolen,  and  afterwards  be 
n^otiated  for  a  valuable  consideration,  in  the  usual  course  of  business,  to  one 
who  has  no  knowledge  of  those  falcts,  his  title  is  good,  and  he  shall  be  entitled 
to  receive  the  amount.  Wheeler  v.  Guild,  20  Pick.  (Mass.),  545.  Title  and 
possession  in  such  a  case  are,  in  general,  considered  one  and  inseparable,  and  it 
will  be  presumed  that  a  party  thus  in  possession  of  such  an  instrument  holds 
it  for  value  until  the  contrary  appears,  and  the  burden  of  proof  is  on  the 
party  impeaching  his  title.  Collins  v,  Martin,  1  Bos.  &  Pull.,  648;  Bank  v. 
Hoge,  35  N.  Y.,  68;  Phelan  v.  Moss,  67  Penn.  St.,  63;  Raphael  v.  Bank,  17 
C  B.,  171.  In  order  to  defeat  the  rights  of  a  bona  fide  holder  for  value  of  a 
promissory  note,  which  it  is  claimed  was  procured  by  fraud,  it  must  be  shown, 
either  directly  or  by  circumstances,  that  he  had  notice  of  such  infirmity. 
Proof  of  such  facts  and  circumstances  as  would  have  put  a  reasonable  man  upon 

595 


§486.  BILLS  AND  NOTES. 

inquiry  in  relation  thereto  are  not  sufficient  to  constitute  a  defense  to  a  suit  by 
the  holder.  Lake  v,  Eeed,  29  la.,  359;  Gage  v.  Sharp,  24  id.,  15.  Adjudged 
cases  to  support  those  propositions  are  very  numerous,  and  it  is  equally  well 
settled  that  where  a  negotiable  bill  or  note  is  given  in  evidence  duly  indorsed, 
vhe  legal  presumption  is  that  such  indorsement  was  made  at  the  date  of  the 
instrument,  or  at  least  antecedently  to  its  becoming  due;  and  the  rule  is,  that 
if  the  defendant  would  avail  himself  of  any  defense  not  open  to  him,  unless 
the  bill  or  note  was  negotiated  after  it  was  dishonored,  it  is  incumbent  on  him 
to  show  that  the  indorsement  was  in  fact  made  after  the  instrument,  was  over- 
due. Ranger  v.  Gary,  1  Mete.  (Mass.),  373;  Koxon  v,  DeWolf,  10  Gray 
(Mass.),  347. 

§  436.  Possession  is  presiiinptim  evidence  of  title.     Effect  of  frauds  etc. 

Actual  possession  of  a  negotiable  instrument,  pa}^ableto  bearer  or  indorsed  in 
blank,  is  plenary  evidence  of  title  in  the  holder  "  until  other  evidence  is  pro- 
duced to  control  it;"  but  if  to  an  action  on  the  same  ^Hhe  defendant  pleads 
that  it  was  illegal  in  its  inception,  and  that  the  plaintiff  took  it  without  value, 
the  illegality  being  proved,  the  onus  is  cast  upon  the  plaintiff  to  prove  that  he 
gave  value."  Smith  v.  Braine,  16  Ad.  &  Ell,  N.  S.,  250;  Bailey  v.  Bid  well, 
13  Mees.  &  W.,  73.  Proof  of  gross  negligence  is  not  sufficient  t^  overcome 
t\iQ  prima  fdcie^ve^xxm^txoxi  of  title  arising  from  possession;  but  if  it  be  alleged 
and  proved  that  the  instrument  had  its  inception  in  illegality  or  frauJ,  a  pre- 
sumption arises  from  that  proof  that  the  plaintiff  took  it  without  value,  or,  in 
other  words,  it  so  far  shifts  the  burden  of  proof,  that,  unless  the  plaintiff  gives 
satisfactory  evidence  that  he  gave  value  for  the  same,  the  defense  will  prevail 
Fitch  V.  Jones,  5  Ell.  &  Bl.,  246;  Harvey  v.  Towers,  6  Ilurlst.  &  G.,  656. 
Where  there  are  circumstances  in  the  nature  of  fraud  or  illegality  which  can 
properly  be  left  to  the  jury,  proof  of  those  circumstances  by  the  defendant 
will  cast  on  the  plaintiff  the  onus  of  showing  that  he  gave  value  for  the  bill  or 
note.  Hall  v.  Featherstone,  3  id.,  287;  Mills  v.  Barber,  1  Mees.  &  W.,  432. 
Negotiable  instruments  are  expressed  to  be  for  value,  and,  if  payable  to  bearer 
or  indorsed  in  blank,  they  pass  by  delivery  from  hand  to  hand,  clothed  with 
that  presumption;  nor  is  that  presumption  overcome,  where  the  suit  is  in  the 
name  of  a  subsequent  holder,  by  proof  that  the  indorsement  was  for  the  ac- 
commodation of  the  maker.  If  it  appears  that  the  bill  or  note  was  obtained 
by  fraud,  or  that  it  had  been  stolen  before  it  came  to  the  possession  of  the 
holder,  then  the  presumption  may  arise  that  the  holder  did  not  pay  full  con- 
sideration for  it,  because  in  such  a  case  it  is  probable  that  the  person  obtaining 
the  instrument  would  pass  it  away  for  less  than  its  full  value.  But  where 
there  is  only  the  simple  fact  that  it  was  an  accommodation  bill  or  note,  then 
the  inference  is  that  the  holder  did  give  value  for  it,  because  that  was  the  very 
object  for  which  the  instrument  was  given.  Percival  v.  Frampton,  2  Cromp., 
M.  &  R.,  183;  Seybel  v.  Bank,  54  K  Y.,  291.  Decided  cases  almost  without 
number  support  that  proposition ;  but  if  the  note  or  bill  is  founded  in  fraud,  or 
was  fraudulently  obtained  and  put  in  circulation,  the  indorsee  must  prove  that 
he  paid  value  for  it  before  he  can  recover  the  amount.  Tucker  v.  Morrill,  1 
Allen  (Mass.),  528;  Maither  v,  Maidstone,  1  C.  B.,  N.  S.,  287;  Sistermans  v. 
Field,  9  Gray  (Mass.),  337;  Brush  v.  Scribner,  11  Conn.,  390. 

Tested  by  these  several  considerations,  it  is  clear  that  there  is  no  error  in  the 

record. 

Judgment  affirmed. 
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TRUST  COMPANY  v.  NATIONAL  BANK. 
(11  Otto,  68-71.     1879.) 

Appeal  from  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mb.  Justice  Strong. 

Statement  of  Facts. —  This  case  as  made  by  the  bill,  answers,  replications 
and  proofs  is  a;s  follows:  On  the  24:th  day  of  September,  1874,  the  First  Na- 
tional Bank  of  Wyandotte,  Kansas,  made  its  promissory  note  at  Chicago,  Illi- 
nois, in  these  words: 

*^  $5,000.  Chicago,  Illinois,  Sept.  24,  1874. 

"  Four  months  after  date  we  promise  to  pay  to  Cook  County  National  Bank 

of  Chicago,  or  order,  fivQ  thousand  dollars,  with  interest  at  the  rate  of 

per  cent,  per  annum  after  due,  value  received,  all  payable  at  Cook  County 
National  Bank. 

"  B.  JUDD, 

«  Cashier  1st  Nat'l  Bank,  Wyandotte,  Ka's. 

"$6,000  Wyandotte  Co.  and  city  bonds  as  collateral." 

The  note  was  made  and  delivered  to  the  Cook  County  Bank  in  pursuance  of 
an  arrangement  between  that  bank  and  Judd,  the  cashier  of  the  Wyandotte 
Bank,  by  which  it  was  agreed  the  latter  should  execute  a  four  months'  note 
for  $5,000,  with  security,  and  have  the  same  discounted  by  the  Cook  County 
Bank,  and  the  proceeds  placed  to  the  credit  of  the  Wyandotte  Bank,  but  not 
to  be  drawn  against,  so  as  to  reduce  the  credit  for  such  proceeds  below  $4.000, — 
such  note  to  remain  with  the  Cook  County  Bank,  and  to  be  surrendered  to  the 
maker  on  the  renewal  or  close  of  the  account.  It  was  distinctly  understood 
between  the  officers  of  the  two  banks  when  the  note  was  given  that  it  should 
be  held  by  the  Cook  County  Bank  as  a  memorandum,  and  not  be  negotiated  or 
separated  from  the  Wyandotte  citj'^  and  county  bonds  for  $6,000  accompanying 
it,  which  were  delivered  contemporaneously  with  it  as  collaterals.  Accord- 
ingly, the  sum  of  $4,000,  part  of  the  proceeds  of  the  discount,  was  suffered  to 
remain  on  deposit  to  the  credit  of  the  Wyandotte  Bank,  until  the  Cook  County 
Bank  failed,  became  insolvent,  and  passed  into  the  hands  of  a  receiver.  At 
the  time  of  such  failure  and  the  appointment  of  a  receiver  there  was  also  an 
additional  credit  of  $868  due  from  the  Cook  County  Bank  to  the  Wyandotte 
Bank.  When,  therefore,  the  note  matured  there  was  due  from  the  payee  to 
the  maker  of  the  note  the  sum  of  $4,868.  But  before  its  maturity,  to  wit,  on 
the  7th  .day  of  October,  1874,  the  Cook  County  Bank,  in  violation  of  its  agree- 
ment above  mentioned,  passed  the  note  to  the  New  York  State  Loan  and  Trust 
Company,  by  which  it  was  discounted,  without  any  knowledge  of  any  defense 
ivhich  the  Wyandotte  Bank  had  against  it,  or  any  knowledge  of  the  origin  of 
the  note  and  of  the  agreement  between  the  two  banks,  other  than  what  the 
face  of  the  note  revealed.  The  note  was  protested  when  it  fell  due,  and  it  is 
now  held  by  the  Central  Trust  Company  of  New  York,  the  receiver  of  the 
Hew  York  State  Loan  and  Trust  Company,  and  the  collaterals,  the  municipal 
bonds,  are  held  still  by  the  Cook  County  Bank. 

This  bill  has  been  filed  to  compel  its  surrender  and  the  surrender  of  the  Wy- 
andotte city  and  county  bonds  on  the  payment  of  $132,  the  difference  between 
$5,000  and  $4,868,  the  sum  standing  to  the  credit  of  the  Wyandotte  Bank 
against  the  payee,  the  claimant  offering  to  pay  that  sum.  In  view  of  these 
iacts,  fairly  deduoible  from  the  evidence,  it  is  manifest  that,  as  between  the 
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complainant  and  the  Cook  County  Bank,  there  is  a  perfect  defense  against  the 
note  to  the  extent  of  $4,868,  the  sum  standing  to  the  credit  of  the  Wyandotte 
Bank  due  from  the  payee.  On  the  payment  of  $132  the  maker  of  the  note 
has  a  clear  equity  to  have  it  surrendered,  together  with  the  municipal  bonds 
hold  as  collaterals.  But  it  is  claimed  that  the  Trust  Company  having  received 
the  note  before  its  maturity,  and  having  discounted  it  in  the  usual  course  of 
business  without  any  knowledge  of  any  equities  or  defense  against  it,  is  enti- 
tled to  hold  it  free  from  any  defense  which  the  maker  could  set  up  against  the 
payee ;  that  is,  against  the  Cook  County  Bank. 

§  437.  A  guaranty  is  not  such  an  indorsement  as  will  cut  off  the  equities  of 
the  inaker, 

A  large  portion  of  the  argument  before  us  has  been  expended  upon  the  ques- 
tions whether,  inasmuch  as  the  note  was  given  by  the  cashier  of  the  Wyan- 
dotte Bank  at  Chicago,  and  was  made  payable  at  a  future  day,  it  was  not  void 
under  the  general  banking  law.  We  pass  those  questions  as  unnecessary  to  be 
considered.  If  it  be  conceded  that  the  note  was  valid  at  its  inception,  it  is  cer- 
tainly true  the  maker  had  a  good  defense  against  it  while  it  was  in  the 
hands  of  the  payee,  and  we  do  not  perceive  that  the  manner  in  which  the 
Trust  Company  or  its  receiver  obtained  it  puts  them  or  either  of  them  in  any 
better  position  than  the  payee  occupied.  The  note  was  not  indorsed  to  the 
Trust  Company,  and  it  was  not,  therefore,  taken  in  the  usual  course  of  busi- 
ness by  that  mode  of  transfer  in  which  negotiable  paper  is  usually  transferred- 
Had  it  been  indorsed  by  the  Cook  County  Bank,  it  may  be  that  the  Trust 
Company  would  hold  it  unaffected  by  any  equities  between  the  maker  and  the 
pa5'ee.  But  instead  of  an  indorsement,  the  president  of  the  Cook  County 
Bank  merely  guarantied  its  payment,  and  handed  it  over  with  this  guaranty 
to  the  Trust  Company.  The  note  was  not  even  assigned.  There  was  written 
upon  it  oniy  the  following:  "For  value  received,  we  hereby  guaranty  the 
payment  of  the  within  note  at  maturity  or  at  any  time  thereafter,  with  inter- 
est at  ten  per  cent,  per  annum  until  paid,  and  agree  to  pay  all  costs  and  ex- 
penses paid  or  incurred  in  collecting  the  same.     B.  F.  Allen,  Pres't." 

In  no  commercial  sense  is  this  an  indorsement,  and  probably  it  was  not  in- 
tended as  such.  Allen  had  agreed  that  the  note  should  not  be  negotiated,  and 
for  this  reason,  perhaps,  it  was  not  indorsed.  That  a  guaranty  is  not  a  nego- 
tiation of  a  bill  or  note,  as  understood  by  the  law  merchant,  is  certain.  Snev- 
ily  V.  Ekei,  1  Watts  &  S.  (Pa.),  203;  Lamou/'ieux  v.  Hewitt,  5  Wend.  (N.  Y.), 
307;  Miller  v.  Gaston,  2  Ilill  (N.  Y.),  188.  In  this  case,  the  guaranty  written 
on  the  note  was  filled  up.  It  expressed  fully  the  contract  between  the  Cook 
County  Bank  and  the  Trust  Company.  Being  express,  it  can  raise  no  implica- 
tion of  any  other  contract.  Kcpressum  facit  cessare  taciturn.  The  contract 
cannot,  therefore,  be  converted  into  an  indorsement  or  an  assignment.  And  if 
it  could  be  treated  as  an  assignment  of  the  note,  it  would  not  cut  off  the  de- 
fenses of  the  maker.  Such  an  eflfect  results  only  from  a  transfer  according  to 
the  law  merchant;  that  is,  from  an  indorsement.  An  assignee  stands  in  the 
place  of  his  assignor,  and  takes  simply  an  assignor's  rights;  but  an  indorse- 
ment creates  a  new  and  collateral  contract.  2  Parsons,  Notes  and  Bills,  46  ^ 
seq,^  notes.  At  best,  therefore,  the  defendants  below  can  claim  no  more  or 
greater  rights  than  those  of  the  Cook  County  Bank,  and  the  complainants  are 
entitled  to  a  return  of  the  note  and  of  the  collaterals  on  payment  of  the  sum 
of  $132. 

Decree  affirmscL 
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BRABSTON  v.  GIBSON. 
(9  Howard,  28S-279.     1849.) 

"Opinion  by  Mr.  Justice  McLean. 

Statement  of  Facts. —  This  writ  of  error  is  brought  to  review  a  judgment  of 
the  circuit  court  for  Louisiana.  The  action  was  founded  on  two  promissory 
notes  given  by  Tobias  Gibson,  and  dated  the  24:th  of  December,  IS39,  in  which 
he  promised  to  pay  to  William  Harris,  for  value  received,  at  the  "  Agricultural 
Bank  of  the  State  of  Mississippi,"  in  one  note,  $6,000,  the  1st  of  February,  1845, 
and  in  the  other,  87,000,  the  1st  of  February,  1846.  ThiBse  notes  wer6  given  in 
part  consideration  for  a  plantation  and  slaves  in  Louisiana,  sold  by  William 
Harris  to  Gibson,  to  secure  the  payment  of  which  and  other  notes  a  mortgage 
was  executed  on  the  property.  The  words  '*  N'e  varietur  "  were  indorsed  on 
the  notes  to  identify  them  with  the  sale  of  the  estate.  On  the  21st  of  January, 
1840,  these  notes  were  assigned,  in  the  state  of  Mississippi,  to  the  plaintiff,  as 
collateral  security  for  the  payment  of  a  note  to  her  of  the  same  date,  given  by 
Harris,  who  was  a  citizen  of  Mississippi,  for  $6,000,  payable  twelve  months 
lifter  date.  In  the  sale  of  the  above  property,  there  was  reserved  to  the  vendor 
^  right  to  repurchase  it  within  ten  years;  and  it  appears  there  was  a  redemp- 
tion of  the  property  at  the  price  for  which  it  was  sold,  and  a  reconveyance  to 
Harris  was  executed  on  the  18Lh  of  September,  1841.  Two  notes  on  Gibson 
were  given  up  as  a  part  of  the  consideration  for  the  repurchase,  but  the  above 
two  notes  for  $13,000,  having  been  assigned  by  Gibson  to  the4>laintiff,  were 
not  surrendered,  but  Harris  agreed  that  they  should  be  given  up  and  canceled, 
and  a  mortgage  was  executed  on  the  property  to  indemnify  Gibson  against 
him.  The  first  mortgage  for  the  consideration  money  was  canceled.  Harris 
became  bankrupt,  and  took  the  benefit  of  the  bankrupt  act  (5  Stats,  at  Large, 
440)  in  1843.  The  cause  was  submitted  to  the  court  on  the  facts  agreed,  and  a 
judgment  was  rendered  for  the  defendant.  On  several  grounds,  the  plaintiff 
asks  the  reversal  of  this  judgment.  The  notes  were  given  in  Louisiana,  but 
they  were  made  payable  and  indorsed  in  Mississippi ;  consequently  they  are 
governed  by  the  law  of  Mississippi.  The  law  of  the  place  where  a  contract  » 
to  be  performed,  and  not  the  place  where  it  was  executed,  applies.  The  indorse- 
ment of  a  note  subjects  the  indorser  to  the  obligations  imposed  by  the  law 
where  the  indorsement  is  made. 

§  438.  Redemption  from  mortgage  given  to  secure  notes  no  defense  to  an  action 
on  the  notes  by  an  innocent  indorsee. 

It  is  contended  that,  under  the  law  of  Mississippi,  the  defendant  is  not  bound. 
The  law  referred  to  is  in  Howard  and  Hutchinson's  Digest,  373,  which  declares 
that  "all  bonds,  obligations,  single  bills,  promissory  notes,  and  all  other  writ^ 
ings  for  the  payment  of  money  or  any  other  thing,  shall  and  may  be  assigned 
by  indorsement,"  etc.,  and  the  assignee  may  bring  an  action,  etc.,  "  and  in  all 
actions  commenced  or  sued  upon  any  such  original  bond,  obligation,  bill  single, 
-or  promissory  note,  or  other  writing  as  aforesaid,  the  defendant  shall  be  allowed 
the  benefit  of  all  want  of  lawful  consideration,  failure  of  consideration,  pay- 
ments, discounts,  and  set-offs,  made,  had,  or  possessed  against  the  same  previous 
to  notice  of  the  assignment."  The  only  question  in  the  case  which  can  arise 
under  this  statute  is,  whether  the  admitted  facts  constitute  a  defense  to  the 
action.  The  facts  not  bemg  within  the  statute,  cannot  be  set  up  as  a  defense 
under  it  They  do  not  show  "an  illegal  consideration,  a  failure  of  considera- 
tion, payment,  discount,  or  set-off."     There  was  no  pretense  of  payment  of  these 
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notes  in  the  redemption  of  the  propert}^  They  were  declared  to  remain  in 
force,  and  to  be  subject  to  extinguishment  when  obtained.  The  case  cited,  of 
Parham  v.  Randolph.  4  How.  (Miss.),  435,  was  where  the  note  was  given  for 
land,  the  title  to  which  failed;  the  failure  of  the  consideration  was  held  a  good 
defense  against  the  note  in  the  hands  of  an  assignee.  That  case  was  clearly 
within  the  statute.  These  notes  being  negotiable,  were  assigned  to  the  plaint- 
iff, for  a  valuable  consideration,  without  notice,  prior  to  the  act  of  redemption. 
That  act  bemg  a  voluntary  one  by  Harris,  the  assignor  of  the  notes,  it  could  in 
BO  respect  prejudice  the  rights  of  his  assignee.  Under  the  laws  of  Louisiana, 
the  right  of  redemption  may  be  enforced  against  a  purchaser  of  the  thing  liable 
to  be  redeemed,  though  that  fact  was  not  named  in  the  second  sale.  And  when 
a  vendor  recovers  the  possession  of  land,  by  virtue  of  the  power  of  redemption, 
he  takes  it  free  of  all  incumbrances  created  by  the  purchaser.  But  these  prin- 
ciples can  have  no  application  to  negotiable  paper,  though  given  for  a  thing 
purchased  which  the  vendor  may  redeem.  The  purchaser  who  holds  land  or 
other  property  liable  to  be  redeemed  reconveys  the  property  only  on  the  pay- 
ment of  the  consideration  money.  And  whether  this  payment  be  made  by 
returns  of  the  notes  given,  in  money,  or  in  some  other  manner  acceptable  to 
the  parties,  cannot  be  material.  In  the  present  case,  it  seems,  Gibson  was  con- 
tent to  take  a  mortgage  on  the  property  reconveyed,  to  indemnify  him  against 
the  outstanding  notes. 

§  439.  J^ect  of  words  "n^  varietur  ^^  indorsed  on  notes. 

From  the  fact  that  the  notes  were  not  given  up,  and  an  indemnity  against 
him  having  been  taken,  a  jury  might  well  presume  that  Gibson  had  notice  of 
the  assignment.  But  this  was  not  important  to  the  right  of  the  assignee.  She 
stands  unaffected  by  the  reconveyance.  The  indorsement  of  the  words,  "iVJ? 
varietur  "  could  have  no  effect  on  the  notes  which  were  payable  in  Mississippi, 
and  which  were  indorsed  to  the  plaintiflP  in  that  state.  Nor  could  they  have 
affected  the  negotiable  character  of  the  notes,  bad  they  been  assigned  in  the 
usual  course  of  business  in  Louisiana.     Abat  v.  Gorraley,  3  La.,  24L 

§  440.  ^o  demand  is  necessary  as  between  the  indorsee  and  maker  of  a  prom* 
issory  note  to  fix  the  liability  of  the  latter. 

These  notes  were  assigned  to  the  plaintiff,  as  collateral  security,  by  Harris, 
for  the  payment  of  his  note  for  $6,000,  executed  at  the  same  time,  which  con- 
stituted a  legal  transfer  of  the  notes,  for  the  purpose  stated.  On  the  credit  of 
these  notes,  it  may  be  presumed,  the  plaintiff  received  the  note  of  $6,000  from 
Harris.  If  Gibson  be  considered  as  a  guarantor,  as  contended,  yet  a  notice 
was  not  necessary,  as  he  received  an  ample  indemnity  against  the  $6,000  by  the 
mortgage.  But  he  was  not  a  guarantor  in  any  sense  of  that  term.  Harris 
assigned  the  notes  as  security,  and,  under  the  circumstances,  he  cannot  com- 
plain of  want  of  notice  of  his  own  default.  No  demand  of  the  notes,  when 
due,  at  the  Agricultural  Bank  of  Mississippi,  where  they  were  made  payable, 
was  necessary.  The  action  is  against  the  maker  of  the  notes,  and  if  the  money 
was  in  the  bank,  or  if  the  party  was  there  with  the  money  to  pay  the  notes  on 
presentation,  it  is  matter  of  defense,  and.  consequently  the  demand  at  the 
bank  need  not  be  averred  in  the  declaration  nor  proved  on  the  trial.  This  ques- 
tion was  fully  considered  and  decided  in  Wallace  v,  McConnell,  13  Pet.,  136 
(§§  1539-43,  infra). 

We  think  the  judgment  of  the  circuit  court  must  be  reversed,  and  the 

cause  remanded  to  that  court  for  further  proceedings,  conformably  to  this. 

opinion. 
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§  441.  In  jccneral. —  Transferee  of  negotiable  paper  before  maturity  presumed  to  have  no 
notice  of  defenses  to  it.     Carpenter  v.  Longan,  16  Wall.,  271  (§§  225^  228). 

g  442.  Transferee  after  maturity  takes  subject  to  antecedent  equities.  National  Bank  of 
Washington  v.  Texas,*  20  Wall.,  72. 

g  443.  Promissory  notes  ai^e  presumed  to  have  been  taken  before  due,  in  good  faith  and 
without  notice  of  antecedent  equities  or  infirmities  New  Orleans  C.  &  B.  Co.  v,  Mont- 
gomery, 5  Otto,  16. 

§  444.  Against  a  bona  fide  holder  suing  on  a  bill,  it  cannot  be  shown  that  another  person 
had  an  interest  in  the  consideration  which  was  given  for  the  bill.  Evans  v.  Gee,  11  Pet.,  80 
(g§1178-b2). 

§445.  Defenses  as^ftinst  donee. —  Any  defense  good  against  the  payee  is  good  against  his 
assignee  to  whom  the  paper  has  been  transferred  as  a  gift.     Hicks  v,  Jennings,  4  Fed.  R,,  859. 

§  446.  Defenses  a;g:fiin8t  asMi^nee.— Any  equity,  such  as  fraud  or  failure  of  consideration^ 
follows  a  note  made  in  Pennsylvania  into  the  hands  of  an  indorsee.  Commercial  &  Farmers' 
Bank  v,  Patterson,*  2  Cr.  C.  C,  346. 

§  447.  The  maker  of  a  note  may  set  up  the  same  defenses  against  it  in  the  hands  of  an  as- 
signee that  he  might  make  if  held  by  the  payee.    Bradley  v.  Trammel,*  Hemp.,  164. 

§  448.  Purchaser  after  due ;  equities.—  When  a  note  is  assigned  after  maturity,  it  is  subject 
in  the  hands  of  the  assignee  to  all  the  equities  to  which  it  was  liable  in  the  hands  of  the 
payee.    Gwathney  v.  McLane,*  3  McL.,  871. 

§  449.  United  State?«  notes. —  One  who  takes  United  States  treasury  notes  after  maturity, 
takes  them  subject  to  the  same  conditions  which  attach  to  bills  and  notes  taken  after  ma- 
turity.    Vermilye  v,  Adams  Ex.  Co.,  21  Wall.,  188. 

§450.  Carrier  who  paj^s  for  stolen  notes  is  an  equitable  assi/cnee. —  Where  treasury 
notes  had  been  stolen  while  in  the  possession  of  a  common  carrier,  and  the  bailee  had  paid 
the  bailor  the  value  of  the  notes,  hddL,  that  in  equity  there  was  an  assignment  to  the  bailee 
of  all  the  bailor's  title  to  the  notes.    United  States  v,  Vermilye,  10  Blatch.,  280. 

§  451.  Fraud  or  illegality. —  The  indorsee  of  negotiable  paper,  which  has  a  fraudulent  or 
illegal  inception,  must,  in  order  to  recover  thereon,  prove  himself  to  be  a  bona  fide  holder  for 
value.  This  will  not  be  presumed  from  his  possession,  nor  will  it  be  proved  by  evidence  of  a 
judgment  in  his  favor  as  to  other  similar  paper.  This  will  not  estop  the  defendant  from 
showing  the  fraud.     Stewart  v,  Lansing,  14  Otto,  505. 

§  452.  Where  county  court  house  bonds  were  executed  by  the  county  judge  outjside  of  his 
county,  who  at  the  time  received  one  of  the  bonds  from  the  contractor  as  a  gratuity,  and  the 
court  house  for  which  the  bonds  were  given  was  never  built,  heldj  in  an  action  upon  interest 
coupons,  that  the  plaintiff  must  prove  that  he  was  a  holder  of  the  same  for  value  before  ma- 
turity.   Smith  v.  Sac  County,  11  Wall.,  189. 

§453.  Possession;  presumption  of  ownership. —  Possession  of  bills  by  the  original  in- 
dorser,  with  the  subsequent  special  indorsements  uncanceled,  raises  a  prima  facie  presump- 
tion that  he  is  the  owner,  and  authorizes  him.  to  sue  in  his  own  name.  Picquet  v.  Curtis,*  1 
Sumn.,  479. 

^  454.  The  rule  which  allows  a  payee  of  negotiable  paper  to  strike  out  subsequent  special 
indorsements,  and  which  presumes  ownership  from  possession,  does  not  extend  to  an  action 
brought  by  him  as  trustee  in  the  right  of  another.  Fremont  v.  United  States,*  4  Ct.  CI., 
252. 

§  455.  The  fact  that  certain  bills  did  not  appear  ever  to  have  been  presented  to  the  drawees 
for  acceptance  rebuts  the  presumption  that  the  holder  whose  duty  it  was  to  present  them  was 
a  bona  fide  holder  for  value,  and,  further,  warrants  the  presumption  that  they  were  in  his 
hands  merely  as  agent.     Mandeville  v.  Welch,  5  Wheat.,  277. 

§  456.  Representations  bind  assignee. —  If  a  firm  represents  that  certain  notes  on  which 
its  name  appears  are  business  and  not  accommodation  notes,  and  a  third  person  takes  them, 
relying  upon  such  representations,  the  assignee  in  bankruptcy  of  the  firm  cannot  dt^ny  their 
truth  against  such  party.    In  re  ^Jany,*  17  N.  B.  R.,  514. 

§  457.  Warranty  of  s^ij^natnres. —  A  person  who  sells  a  note  affirms  the  genuineness  of  the 
maker's  and  indorser's  signatures.    Semmes  v.  Wilson,*  5  Cr.  C.  C,  285. 

§  458.  Deduction  not  notice  of  for;?ery. —  A  deduction  of  ten  per  cent,  and  interest  upon  a 
dishonored  note,  not  indorsed  by  the  party  who  offers  it  for  sale,  only  justifies  the  inference 
that  the  party  who  purchased  it  agreed  to  take  the  risk  of  the  responsibility  of  the  parties 
whose  names  appear  upon  the  note.  It  does  not  imply  that  the  purchaser  takes  also  the  risk 
of  the  paper  being  genuine.    Ibid, 

%  459.  Presumption  from  holding  for  some  time;  forgery.— The  longer  a  dishonored  note 
remains  in  the  hands  of  the  holder  the  more  reason  for  a  purchaser  to  suppose  it  to  be  genuine, 
for  he  might  reasonably  presume  the  forgery  would  have  been  discovered  at  maturity  or  soon 
after.    Ibid, 
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g  460.  A^i*eeniPiit  between  maker  and  payee.— Where  notes  payable  to  the  order  of  A. 
were  indorsed  by  him,  it  was  held  that  a  bonaflde  purchaser  for  value  before  maturity  is  not 
affected  by  an  agreement  between  the  maker  and  the  payee  at  the  time  the  note  was  given. 
Brown  v,  Hpofford,*  17  Alb.  K  J.,  81. 

§  461.  Possession  of  note  not  emential. —  A  bona  fide  indorsee  for  a  pre-existing  debt  ac- 
quires a  good  title  to  a  note  although  he  never  had  possession  of  it  Lanning  v.  Lockett,  10 
Fed.  R.,453. 

^  4ii2.  Antecedent  debt. —  If  a  negotiable  note  is  accepted  in  satisfaction  of  a  previous 
debt,  the  person  so  receiving  the  note  is  a  holder  for  value,  and  is  protected  against  equities^ 
Cummings  v.  Mead,*  6  Am.  L.  Reg.  (O.  S.),  51. 

^463.  Notes  carry  their  whole  evidence  of  title  on  their  face;  and  the  law  assures  the 
right  to  him  who  obtains  them  for  valuable  consideration,  by  regular  indorsement  or  deliv- 
ery, and  without  actual  notice  of  an  adverse  claim,  or  of  such  suspicious  circumstances  as 
should  lead  to  inquiry.    Ibid, 

§  464.  Unless  a  note  is  taken  in  good  faith,  for  a  valuable  consideration  and  without  notice, 
the  bolder  is  considered  as  being  in  privity  with  the  indorser.  This  privity  is  created  when 
the  note  is  taken  under  suspicious  circumstances,  such  as  would  alarm  a  man  of  ordinary 
prudence;  and  where  the  parties  are  brothers-in-law,  this  fact  puts  the  holder  to. stricter 
proof  of  the  bona  fides  of  the  transaction.    Ibid, 

§  465  Tnker  for  antecedent  debt  a  bona  fide  holder.—  A's  draft  was  accepted  by  B.  on  se- 
curity of  a  warehouse  receipt  and  storage  certificate  of  certain  property  deposited  by  the 
drawer,  but  which  was  already  covered  by  a  chattel  mortgage.  C.  took  the  draft  for  an  an- 
tecedent debt  without  notice  of  any  fraud  by  A.  Held,  that  he  was  a  bona  ft  ie  holder  for 
-value.  Even  if  C.  had  taken  the  draft  only  as  security,  he  would  have  been  a  bona  fide  holder 
within  the  rule  protecting  such  holders.     Pugh  v.  Durfee.*  1  Blatch.,  412. 

^466.  The  holder  of  a  negotiable  note,  who  has  taken  it  for  a  pre-existing  debt,  is  a  holder 
for  value,  and,  as  such,  protected  against  any  equities  subsisting  between  the  original  parties 
to  it.    Wood  V,  Seitzinger,*  2  Fed.  R.,  843;  Cummings  v.  Mead,*  G  Am.  L.  Reg.  (O.  S.),  51. 

§  467.  A  pre  existing  debt  is  a  valuable  consideration  upon  which  the  holder  of  a  negotia- 
ble instrument  is  entitled  to  be  protected  against  antecedent  equities.  Jewett  v.  Hone,  1 
Woods,  530  (§§  169,  170). 

§  468.  C!ol  lateral  secnrity. —  A  bona  fide  purchaser,  without  notice  and  for  value,  is  not 
<;hargeable  with  notice  that  the  draft  was  given  to  a  contractor  as  security  for  the  perform- 
ance of  a  contract.    Collins  v.  Gilbert,*  15  Alb.  L.  J.,. 813.    See  ^§  7,  40,  278. 

§  469.  A  party  who  accepts  a  note  as  collateral  security  is  a  holder  for  a  valuable  considera- 
tion, and  is  not  affected  by  equities  between  the  antecedent  parties.  (Decided  on  the  authority 
of  Swift  V.  Tyson,  16  Pet.,  1,  and  other  cases  and  authorities  dissented  from.)  National  Bank 
•of  the  Republic  v,  Brooklyn,  0tc.,  R.  Co.,*  14  Blatch.,  243;  Gk>odman  v,  Simonds,  20  How., 
.«48  ^g  420-425). 

§  470.  Snsi'icion  not  knnwled«?e.— A  person. who  takes  negotiable  paper  before  due  for  a 
valuable  consideration,  without  knowledge  of  any  defect  of  title,  in  good  faith,  can  hold  it 
against  all  the  world.  A  suspicion  that  there  is  a  defect  of  title  in  the  holder,  or  a  knowledge 
of  circumstances  that  might  excite  such  suspicion  in  the  mind  of  a  cautious  person,  or  even 
gross  negligence  at  the  time,  will  not  defeat  the  title  of  the  purchaser.  That  result  can  only 
be  produced  by  bad  faith,  which  implies  guilty  knowledge  or  wilful  ignorance,  and  the  bur- 
den of  proof  lies  on  the  assailant  of  the  title.  Hotchkiss  v.  National  Banks,  21  Wall.,  859; 
JMurray  v.  Lardner,  2  Wall.,  110;  Goodman  t?.  Simonds.  20  How.,  343  (g§  420-425). 

§  471.  Onty  of  bankers  as  to  record  of  lo?<t  or  stolen  paper. —  It  is  the  duty  of  bankers, 
brokers  and  other  financial  men  to  keep  records  of  notices  of  lost  or  stolen  paper,  by  which 
to  enable  them,  with  very  little  trouble,  to  ascertain,  when  overdue  paper  is  presented, 
whether  they  have  been  served  with  notice  of  a  claim  adverse  to  the  party  presenting  it  Ver- 
milye  v.  Adams  Ex.  Co.,  21  Wall.,  138. 

§  472.  Acceptance  of  federal  offlciT.—  A  person  taking  a  bill  of  exchange  drawn  or  accepted 
by  an  officer  of  the  United  States  must  look  to  the  statutes  to  ascertain  whether  such  officer 
is  authorized  to  draw  or  accept  it.  He  takes  it  at  his  peril.  The  Floyd  Acceptances,  7  WalL, 
^66  (SS  15-23). 

§  473.  Banks.—  That  paper  has  not  been  authorized  by  the  discount  committee  of  a  bank 
<ioes  not  affect  a  bona  fide  holder.    Blair  v.  First  National  Bank,  2  Flip.,  Ill  <gg  617-619). 

8  474.  The  knowledge  of  a  bank  officer  of  an  infirmity  in  a  note  discounted  when  he  is 
not  present  is  not  imputable  to  his  bank.  Third  National  Bank  v,  Harrison,  8  McC.,  316 
(^§  1314-18). 

§  475.  If  a  note  was  payable  to  some  person  not  connected  with  a  bank,  but  assigned  to  it 
and  indorsed  by  its  cashier,  and  presented  by  an  outsider  to  another  bank  for  discount,  these 
facts  would  be  enough  to  put  such  other  bank  on  inquiry  as  to  the  nature  of  the  transaction, 
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4ind  as  to  the  authority  of  the  cashier  to  make  such  indorsement.  Blair  u  First  National 
Bank.  2  Flip.,  Ill  (gg  617-619). 

§  476.  State  certificate  of  debt— A  person  claiming  title  to  a  state  certificate  of  debt, 
which  is  not  strictly  negotiable  paper,  through  assignment  by  an  agent,  should  show  all  the 
•circumstances  surrounding  his  acquisition  of  title,  in  order  to  prove  himself  a  bona  fide 
holder.    Combs  v.  Hodge,  21  How.,  397  (g§  8-10). 

§  477.  Signature  in  blank;  figures  at  top;  not  notice.—  The  fact  that  a  note  was  signed  in 
blank,  with  the  sum  in  figures  marked  at  the  top  of  the  paper,  is  not  enough  to  put  a  person 
•on  inquiry  as  to  whether  the  note  was  fraudulently  issued  or  not.  Riley  v.  Anderson,*  2 
McL.,  589. 

§  478.  Absence  of  pinned  certificate.— The  negotiability  of  a  bond,  payable  to  a  certain 
person  or  bearer,  is  not  affected  by  a  pinned  certificate  to  the  effect  that  the  bearer  is  entitled 
^  a  certain  amount  of  the  stock  of  the  company  upon  the  return  of  the  certificate,  bond  and 
.all  unmatured  coupons  thereon ;  and  the  absence  of  the  certificate  at  the  time  the  bond  is 
purchased  by  a  third  party  is  not  of  itself  a  sufficient  circumstance  to  put  the  purchaser 
capon  inquiry  as  to  the  title  of  the  holder.     Hotchkiss  v.  National  Banks,  21  Wall.,  359. 

§  479.  Drafts  by  master  of  vessel.—  Repairs  became  necessary  to  a  vessel.  She  put  into 
port,  and  while  there  the  owners  of  the  ship  advised  the  master  by  mail  as  to  obtaining  the 
money  needed.  The  bills  for  repairs  were,  by  the  fraud  and  collusion  of  the  master,  made 
-extravagantly  high.  The  master  then  drew  upon  the  owners  drafts  which  were  upon  their 
face  **  recoverable  against  the  vessel,  freight,  and  cargo."  Relying  upon  the  owners'  letter, 
.and  without  knowledge  of  any  fraud,  A.  discounted  the  drafts.  Held,  that  he  was  a  bona  fide 
purchaser,  but  that  the  drafts  did  not  create  any  lien  upon  the  vessel  or  cargo.  The  Wood- 
Jand,  14  Blatch.,  499. 

§  480.  Title  obtained  ftrom  bona  fide  purchaser;  notice.—  A  title  obtained  from  a  bona  fide 
holder  of  a  note  is  good,  even  in  the  hands  of  a  taker  with  notice-  of  antecedent  equities 
"between  the  original  parties.     Commissioners  v,  Clark,  4  Otto,  278. 

§481.  That  maker  is  **  slow  "  Is  not  notice.—  The  fact  that  an  indorsee  of  a  promissory 
note  considers  the  maker  in  doubtful  credit,  or  **  slow,"  does  not  show  that  he  is  not  a  bona 
Jide  holder;  especially  if  he  paid  for  the  note  in  other  paper  equally  "  slow."  In  re  Great 
Western  Telegraph  Co.,  5  Biss.,  363. 

§  482.  Taking  certific;ite  of  deposit  after  bankrnptcy.- A  party  taking  a  certificate  of  de- 
posit, which  has  been  proved  and  filed  as  a  claim  in  bankruptcy,  from  the  apparent  owner, 
jtnd  merely  as  collateral  security  for  a  precedent  debt,  is  not  a  purchaser  for  value,  and  has  no 
equity  superior  or  equal  to  that  of  the  true  owner.     In  re  Sime,*  18  N.  B.  R.,  815. 

§  483.  Dishonor(»d  check. —  A  party  who  takes  a  dishonored  check,  payable  to  bearer,  takes 
it  subject  to  equities ;  also,  if  he  knew  that  the  pai'ty  had  no  right  to  transfer  it.  Rounsavel 
ir.  Scholfield,*  2  Cr.  C.  C,  139.     See  §§  47,  48,  200,  335,  358. 

%  4H4.  Son's  knowledge  of  nnsonndness  in  horse.—  A  father  and  son  owned  a  horse  to- 
gether and  the  latter  acted  as  agent  for  the  former  in  selling  it.  A  note  was  given  the  father 
for  the  purchase  price  and  he  indorsed  it  to  the  son,  who  sued  upon  it.  The  defense  was  a  total 
failure  of  consideration  and  fraud,  in  that  the  horse  was  diseased  and  known  to  be  so,  al- 
^though  represented  as  sound,  at  the  time  of  sale.  Held,  that  the  son  could  not  be  considered 
as  a  bona  fide  indorsee,  but  was  a  party  to  the  sale,  and  could  not  claim  the  rights  and  im- 
munities of  an  innocent  holder.     Pease  v,  McClelland,*  2  Bond,  42. 

§  485.  Stolen  bonds  and  con  pons.-  Bonds  of  a  corporation,  negotiable  by  delivery,  were 
stolen,  and  sold  before  maturity  to  a  bona  fide  purchaser.  Held,  that  the  purchaser  took  a 
^ood  title  to  the  bonds,  and  to  the  coupons  which  were  not  due,  but  not  to  the  past  due  cou- 
pons.    Gilbough  V.  Norfolk  &  Petersburg  R.  Co.,*  1  Hughes,  410.     See  §  495. 

§  4H6.  Inadequacy  of  consideration. —  The  selling  of  notes  amounting  to  over  $5,000  for 
^1,000.  coupled  with  knowledge  by  the  indorsee  that  there  was  trouble  between  the  maker 
^nd  the  payee,  is  sufficient  to  put  the  indorsee  upon  inquiry,  and  to  charge  him  with  notice  of 
xnatters  of  defense  against  the  notes.    In  re  Hook,*  11  N.  B.  R..  282. 

§487.  One-half  banknote. —  The  purchaser  of  the  half  of  a  bank  note  that  is  lost  or 
stolen  does  not  become  a  bona  fide  holder;  he  takes  it  subject  to  every  defense  which  could 
have  been  legally  made  against  the  finder  or  robber.  The  fact  of  mutilation  is  sufficient  to 
•charge  him  with  notice.     Bullett  v.  Bank  of  Pennsylvania,  2  Wash.,  172. 

§488.  Cessation  of  interest;  option  to  exchange  for  bonds.— U.  &  7-30  treasury  notes 
-were  stolen  from  the  Adams  Express  Company.  They  were  sold,  after  they  ceased  to  bear 
interest,  and  after  the  time  for  exercising  an  option  to  exchange  them  for  bonds  had  passed, 
as  appeared  from  the  face  of  the  notes.  He/d,  that  this  was  notice  to  the  purchaser.  United 
States  V.  Vermilye,  10  Blatch.,  280. 

§  489.  Overdue  treasury  notes.- A  person  who  takes  overdue  United  States  treasury  notes 
as  chargeable  with  all  antecedent  equities,  and  bankers,  brokers  and  others  cannot  establish  a 
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usage  in  dealing  with  such  paper  which  contravenes  this  rule.  Yermilje  v.  Adams  Ex.  Ca» 
21  Wall.,  138. 

§490.  Nntice by  special  indoRienient. —  A  note  was  indorsed  thus:  ''This  note  is  trans- 
ferred and  the  collection  of  the  same  guarantied  to  the  holder  hereof."  Heid,  not  an  indorse- 
ment of  the  paper  within  the  law  merchant,  and  that  the  indorsee,  although  without  notice 
and  a  taker  before  maturity,  received  the  note  subject  to  any  defense  existing  between  the 
maker  and  payee  —  e.  gr.,  want  of  considei-ation.  Such  an  indoraement  amounts  only  to  a 
guaranty  of  payment,  provided  payment  cannot  be  enforced  against  the  maker.  Omaha 
National  Bank  v.  Walker.*  2  McC,  565. 

§  491.  Knowledge  of  fraud. —  One  who  takes  notes  as  collateral  security  for  a  debt,  and 
with  knowledge  that  the  notes  were  tamted  with  fraud  by  reason  of  false  representations  as 
to  their  consideration,  is  chargeable  with  all  defenses  which  can  be  made  against  antecedent 
parties.     Smith  v,  Babcock,  2  Woodb.  &  M.,  240.     See  ^  451. 

§  492  Printed  hand-hill. —  A  printed,  hand-bill  advising  of  the  stealing  of  certain  United 
States  treasury  notes  and  particularly  describing  them,  if  served  after  the  notes  become  due^ 
and  before  they  come  into  the  hands  of  a  purchaser,  is  sufficient  notice.  United  States  v» 
Vermilye,  10  Blatch.,  280. 

§  4^3.  Di>«honor  by  non-acceptance  is  non-payment;  notice.— One  who  takes  a  bill  which 
shows  its  dishonor  upon  its  face  is  not  a  bona  fide  holder;  and  there  is  no  distinction  between, 
such  a  bill  transferred  after  it  is  dishonored  by  non-acceptance  and  one  transferred  after  dis- 
honor by  non-payment.    Andrews  v.  Pond,  13  Pet.,  65. 

g  494.  Ke  overy  fi*om  one  not  a  bona  ftde  purchaser. —  An  express  company  which  acquires 
the  title  of  the  rightful  owner  of  stolen  treasury  notes  may  rec*x)ver  them  from  a  purchaser 
of  them  after  maturity.    Vermilye  v.  Adams  Ex.  Co.  21  Wall.,  147. 

§  495.  But  in  United  States  v.  Read,  2  Cr.  C.  C,  159,  the  court  refused  to  order  stolen  bank 
notes  passed  to  persons  who  received  them  innocently  in  the  usual  course  of  business  to  bo 
given  up  to  the  original  owners.     ^  ee  ^  485. 

^496.  Transfer  by  agent  bona  fiden.— A.  was  indebted  to  B.,  his  attorney  and  agent. 
B.  being  obliged  to  have  money,  and  A.  not  being  able  to  pay  him,  and  to  pay  certain  notea 
of  his  (A.*s)  about  to  mature,  B.  charged  hfmself  with  the  amount  of  the  notes,  took  them 
up  before  maturity  and  indorsed  them  on  the  first  or  second  day  of  grace  to  C.  in  payment  of 
claims  which  B.  owed  individually  to  C,  which  claims  C,  in  consideration  of  the  transfer  of 
the  notes,  released.  Held,  that  C.  was  a  purchaser  for  value  without  notice  of  antecedent 
equities.     Turn  bull  v.  Thomas.  1  Hughes,  172. 

§  497.  Clverilue  note. —  One  who  buys  an  overdue  note  from  a  bank  that  has  no  title  or  au- 
thority to  sell  it  cannot  intervene  and  claim  a  right  under  the  note  to  be  paid,  in  preference  to 
the  true  owner  of  the  note,  out  of  the  proceeds  of  property  sold  under  a  mortgage  given  to 
secure  it  by  the  maker.    Foley  r.  Smith,*  6  Wall.,  492. 

§  4si8.  Acr'onimo4tation  p  > per.— The  fact  that  the  check  was  drawn  to  accommodate  the 
payee  is  no  defense  to  a  suit  by  an  innocent  holder  against  the  drawer.  Deener  v.  Brown,* 
1  MacArth.,  350.     See  §§  5,  278,  364. 

§  499.  The  fact  that  an  accommodation  indorser  did  not  indorse  the  notes  until  long  after 
they  were  made,  and  had  no  interest  in  them,  is  no  defense  against  a  bona  fide  holder.  Bank 
of  British  North  America  v.  Ellis,  6  Saw.,  96  (i$§  1439-43). 

§500.  An  accommodation  acceptor  of  a  bill  which  has  come  into  his  possession  after 
having  been  put  in  circulation  is  presumed  to  own  it.  and  may  recover  upon  it  without  first 
showing  that  he  has  paid  it.     Hunter  r.  Kibbe,  5  McL.,  279. 

§  501.  Although  by  the  laws  of  Massachusetts  the  treasurer  or  manager  of  a  trading  com- 
pany cannot  bind  it  by  an  accommodation  indorsement,  yet  if  the  paper  is  held  by  an  inno- 
cent purchaser,  it  is  good.     Ex  parte  Estabrook,  2  Low.,  547. 

§  502.  A  bona  fide  holder  of  an  accommodation  bill  may  recover  upon  it.  even  when  he 
purchases  it  with  notice  of  its  character.     Perry  v.  Craramond,*  1  Wash.,  104. 

g  503.  A  maker  of  a  promissory  note,  payable  to  another  party,  is  not  estopped  from  show- 
ing that  it  was  accommodation  paper,  even  in  favor  of  one  who  took  it  in  good  faith  upon  the 
representation  of  the  payee  that  it  was  business  paper.     In  re  Do  Age,*  17  N.  B.  R.,  504. 

^  504.  Agent's  excess  of  authority;  money;  certiflrate  of  deposit. —  An  agent  being  au- 
thorized to  raise  money  on  a  promissory  note  of  his  principal,  took  a  certificate  of  deposit, 
payable  to  order  at  sight,  indorsed  it  in  blank,  and  it  was  soon  paid  to  a  bona  fide  holder. 
Held,  that  the  principal  could  not  avoid  responsibility  on  his  note  on  the  ground  that  the  cer- 
tificate was  not  money.     Parrman  v.  ^Voodward,  21  How.,  2  )6. 

§  505.  Conditional  note.— A.  gave  B.  certain  acceptances  of  C.  B.  in  return  gave  A.  hisr 
note  or  due  bill.  It  was  agreed  that  B.  was  to  collect  the  acceptances ;  and  if  they  were  paid, 
he  was  to  pay  his  note  or  due  bill;  if  they  were  not  paid,  then  the  note  or  due  bill  was  not  to 
be  of  any  value.    The  note  or  due  bill  was  negotiated  to  an  innocent  assignee.    Held,  that, 
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notwithstanding  a  statute  allowed  the  same  defenses  to  be  set  up  against  an  assignee  that 
might  be  urged  against  the  assignor,  the  defense  of  non-payment  of  the  acceptances  could 
not  be  set  up  against  the  assignee,  as  this  would  make  the  agreement  of  the  original  parties 
amount  to  a  fraud  upon  the  innocent  holder.  Thomas  r.  Page,*  3  McL.,  869.  It  is  also  held 
that  such  a  condition  might  be  attached  to  a  note  or  due  bill  by  separate  agreement  of  the 
parties,  and  would  be  obligatory  upon  a  purchaser  of  the  note  or  due  bill  with  notice  of  it. 
Thomas  v.  Page,*  8  McL.,  167. 


V.   Indorsees,  Sureties  and  Guarantors. 

Summary —  WTiether  a  party  is  maker,  indorser  or  guarantor,  §  506. —  Joint  makers  as  sure^ 
ties,  §  507.—  Usurious  interest;  extension  of  note,  g  508.—  Indorsing  blank  paper  before 
note  is  tmritten,  §  509. —  Indorser  liable  as  gumnxntor,  §  510. —  Consideration  for  a  guar- 
a"^y.  5i§  511,  512,  ^\^,— Extent  of  guaranty,  %  513;  release  by  lapse  of  time,  §  514  — AbWoe 
of  acceptance  of  promise  to  guaranty,  §i  515. — Notice  to  guarantor  of  defaxdt,  §  517. —  Su- 
ing principal;  release  of  surety  orindorsers,  §§  518-527. —  Accommodation  paper;  exten- 
sion; release  of  surety,  §  528. —  Right  of  surety  after  judgment  against  him,  §  529.— 
Agreement  of  sureties  to  share  loss  pro  rata,  ^^  530,  532 ;  right  to  sue  in  federal  courts 
§  581.—  Contribution,  {§  533,  534.  —  Subrogation,  g§  529, 535,  536.—  Pi*oof  as  to  the  capacity 
in  which  paper  is  held,  g§  537,  538. —  Indorsement  by  cashier,  §  539. —  Negligence  of  one 
holding  paper  as  collateral,  §  540. 

606.  When  a  promissory  note,  made  payable  to  a  particular  person  or  order,  is  first  indorsed 
by  a  third  person,  such  third  person  is  held  to  be  an  original  promisor,  guarantor,  or  indorser, 
according  to  the  nature  of  the  transaction  and  the  understanding  of  the  parties  at  the  time  it 
took  place:  (1)  If  he  put  his  name  in  blank  on  the  back  of  a  note  at  the  time  it  was  made, 
and  before  it  was  indorsed  by  the  payee,  to  give  the  maker  credit  with  the  payee,  or  if  he 
participated  in  the  consideration  of  the  note,  he  must  be  considered  as  a  joint  maker  of  the 
note.  (2)  If  his  indorsement  was  subsequent  to  the  making  of  the  note  and  to  the  delivery 
of  the  same  to  take  effect,  and  he  put  his  name  there  at  the  request  of  the  maker,  pursuant 
to  a  contract  of  the  maker  with  the  payee  for  further  indulgence  or  forbearance,  lie  can  only 
be  held  as  guarantor:  which  can  only  be  done  where  there  is  legal  proof  of  the  consideration 
for  the  promise,  unless  it  be  shown  that  he  was  connected  with  the  inception  of  the 
note.  (3)  If  the  note  was  intended  for  discount,  and  he  put  his  name  on  the  back  of  the  note, 
with  the  understanding  of  all  the  parties  that  his  indorsement  would  be  inoperative  until  the 
instrument  was  indorsed  by  the  payee,  he  would  then  be  liable  only  as  a  second  indorser,  in 
the  commercial  sense,  and  as  such  would  clearly  be  entitled  to  the  privileges  which  belong  to 
such  an  indorser.    Grood  v,  Martin,  gg  541-549. 

§  507.  Joint  and  several  makers  of  a  note  may  agree,  as  among  themselves,  that  one  of 
them  sliall  pay  the  note.  Such  one  then  becomes  principal  debtor,  and  the  others  are  his 
sureties ;  and  this  may  be  shown  by  parol.  But  this  agreement  does  not  affect  the  creditor, 
as  to  whom  they  are  all  principal  debtors.  But  if  the  holder,  after  notice  of  such  agreement, 
extend  the  time  of  payment,  it  will  release  the  sureties.    Vary  v,  Norton,  §§  550-552. 

§  508.  Usurious  interest  paid  is  a  valuable  consideration  for  an  extension  of  a  note.    Ibid, 

%  n09.  A.  wrote  his  name  on  a  blank  piece  of  paper,  intending  that  B.  should  write  out 
and  sign  upon  the  other  side  a  promissory  note.  B.  did  so.  Held,  that  A.  -was  liable  as  an 
indorser  to  one  who  lent  money  upon  it.  The  lending  of  money  to  B.  formed  a  valid  con- 
sideration for  such  an  indorsement  by  A.,  and  the  facts  that  his  indorsement  was  made 
before  the  note  was  written,  and  that  there  was  no  memorandum  of  A-'s  agreement  in  writ- 
ing, do  not  release  him.     Violett  v,  Patton,  gg  558-555. 

§  510.  An  indorsement  of  a  note,  by  which  the  indorsers  name  a  place  of  payment  (one  not 
being  named  in  the  note),  and  guaranty  the  payment  of  the  amount  when  due,  creates  a  dif- 
ferent liability  from  what  the  law  implies  from  a  mere  indorsement  It  binds  the  indorsers 
as  guarantors,  and  can  only  be  enforced  by  the  parties  with  whom  it  is  made.  If  made  after 
the  creation  of  the  note,  it  does  not  pass  by  assignment.     How  v.  Kemball,  §§  556-558. 

g  5 1 1 .  The  consideration  of  a  guaranty  need  not  be  stated.    Ibid, 

§  512.  The  consideration  of  a  guaranty  may  be  the  acceptance  of  the  paper  guarantied. 
Ibid, 

^  513.  A  guaranty  of  the  notes  of  S.  will  not  cover  the  notes  of  a  firm  of  which  he  is  a 
member.     Russell  v,  Perkins,  ^§  559,  560. 

§  514.  The  lapse  of  a  long  time,  e.  g..  twelve  years,  during  which  a  guaranty  of  notes  is 
not  used,  will  exhaust  the  guaranty.    Ibid. 
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§§515-530.  BILLS  AND  NOTES. 

§  515.  Notice  of  the  acceptance  of  a  promiBe  to  guaranty  need  not  be  shown  to  charge  a 
gnaraotor  where  the  guaranty  itself  is  written.  The  written  guaranty  is  alone  sufficient  evi-^ 
dence  of  the  acceptance  of  the  oral  promise  to  guaranty.     Lewis  v,  Brewster,  §^  561-565. 

§  5 1 6.  A  sale  of  goods  in  reliance  upon  a  promised  guaranty  is  a  sufficient  conaideratioii 
for  it.    Ibid, 

§  5 1 7.  A  guarantor  is  entitled  to  reasonable  notice  of  the  default  of  his  principal ;  such 
notice,  or  an  excuse  for  not  giving  it,  must  be  specially  averred  in  the  declaration ;  and  a 
delay  of  seven  months  after  default,  or  until  the  commencement  of  8uit»  is  fatal  to  a  recovery 
against  him.     Ibid, 

§  518.  At  common  law  a  creditor  cannot  be  required  to  sue  the  principal  in  a  note  or  bill 
on  request  by  the  surety  that  he  do  so;  and  the  creditor's  failure  to  sue  the  principal  after 
such  request  will  not  release  the  surety.     Dennis  v.  Rider,  g§  566-^39. 

§  5 1 9.  Indorsers  are  not  within  the  meaning  of  a  statute  expressly  applicable  to  a  *'  surety."' 
Boss  17.  Jones,  §J$  570-578. 

§  52241.  It  is  not  the  duty  of  the  indorsee  to  sue  the  maker  unless  he  choose,  even  though 
the  indorser  requests  him  to  sue  the  maker.    Ibid. 

§  52f  1.  Demand  of  the  maker,  and  protest  ani  notice  to  the  indorser,  were  duly  given  by  the 
holder.  Subsequently,  the  indorser  gave  tlie  holder  notice  in  writing  to  sue  the  maker  and 
the  indorser  at  a  time  when  the  maker  was  solvent.  The  holder  (plaintiff)  omitted  to  do  so* 
for  more  than  thirty  days,  during  which  time  the  maker  became  insolvent  Held,  that  the 
indorser,  after  notice  of  non-payment  duly  given,  did  not  stand  precisely  in  the  position  of  a 
surety,  and  that  the  omission  of  plainciif  to  sue  witliin  the  thirty  days  did  not  release  tbe  in- 
dorser from  liability.    Ibid, 

§  522.  In  Illinois  the  assignor  of  a  note,  unless,  he  expressly  agree  to  guaranty  it,  is  liable 
to  pay  it  only  in  case  the  assignee  by  the  exercise  of  due  diligence  prosecutes  the  maker  to  in- 
solvency ;  but  if  the  institution  of  suit  against  the  maker  will  not  avail  the  assignee,  or  If  the 
maker,  when  the  note  falls  due,  is  out  of  the  jurisdiction  of  the  court  and  therefore  beyond 
the  reach  of  legal  process,  the  assignor  is  equally  as  liable  as  if  due  diligence  by  suit  had  been 
used.  Want  of  consideration  or  the  maker's  being  adjudged  a  bankrupt  is  also  enough  to 
show  that  suit  against  him  would  have  been  unavailing.     Wills  w.  Claflin,  g?J  57j^381. 

§  523.  In  Indiana,  the  indorser  of  renewal  notes  forwarded  to  the  holder  of  the  paper  re- 
newed,  who  resides  in  another  state,  is  not  liable  in  consequence  of  their  non-payment  and 
notice  thereof  to  pay  them.  Due  diligence  to  collect  them  from  the  maker  by  suit  against 
him  must  generally  be  used  in  order  to  fix  the  liability  of  an  indorser.  But  in  New  York 
such  notes  are  governed  by  the  law  merchant,  and  the  indorser  is  liable  as  upon  an  inland  bilL 
Mott  V,  Wright,  t:^  582-584. 

§  5'i4.  The  maker  of  a  note  need  not  be  sued  before  proceeding  against  an  indorser,  if  he 
be  insolvent.    Violett  v,  Patton,  ^§  553-555. 

§  525.  The  record  of  suit  by  the  holder  against  the  maker  and  prior  indorsers  of  a  note  is- 
competent  evidence  of  due  diligence  by  the  holder ;  and  if  the  defendants  to  such  suit  were 
shown  to  have  been  insolvent,  or  to  have  left  the  state,  these  facts  would  excuse  the  plaintiff 
for  not  suiilg  out  executions  against  the  judgment  debtors.     Camden  v.  Doremus,  g^  585-5^. 

§  526.  The  **due  diligence"  required  of  an  indorsee  who  sues  the  maker  is  not  lessened 
by  an  error  of  the  court  in  which  he  brings  suit,  whereby  less  than  the  amount  sued  for  ia< 
recovered.    Ibid, 

g  527.  Where  a  suit  has  been  instituted  on  a  bill  against  a  drawer,  an  agreement  for  a 
valuable  consideration,  by  the  plaintiff,  to  continue  it  until  the  next  term  of  court,  releases 
the  indorsers.    Bank  of  United  States  v.  Hatch,  §^  589--591. 

§  52«.  A.  made  a  note  of  $6,000  for  the  accommodation  of  B.,  who  indorsed  it  to  Che  G.  bank, 
which  discounted  it,  knowing  that  A.  was  an  accommodation  maker  merely.  Subsequently, 
B.  made  a  new  note  for  $5,000,  at  ninety  days,  which  the  C.  bank  discounted,  passing  the  pro- 
ceeds to  the  private  account  of  B.,  who  banked  with  it,  and  he  gave  his  check  for  $6,000, 
which  was  charged  against  his  account.  As  the  indorser's  note  was  not  secured,  the  bank 
retained  the  original  note  for  $5,000  as  security.  Held,  that  a  holder  who  knows  the  maker' 
of  a  note  is  only  nominally  such,  but  actually  an  accommodation  indorser,  must  deal  with 
the  paper  and  parties  in  reference  to  their  true  relationship  to  the  obligation;  that  the  second 
note  amounted  to  an  extension  of  time  to  the  principal  (the  indorser)  and  released  the  surety 
(the  maker).     In  re  Goodwin,  $$§  593-595. 

g  529.  After  judgment  against  the  principal  and  surety  the  relation  of  principal  and 
surety  ceases  to  exist.  The  character  of  the  surety  is  merged  in  the  judgment,  and  he  can 
claim  no  right  but  the  right  of  subrogation  on  paying  the  judgment.  Nor  is  the  liability  of 
the  surety  affected  by  the  conduct  of  the  creditor  after  judgment  against  himself  and  his 
principal.     Findlay  v.  United  States  Bank,  gg  596-602. 

§  530.  An  agreement,  collateral  to  a  note,  by  which  two  co-sureties«agree*  toshare  the  loss^ 
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INDORSERS,  SURETIES  AND  GUARANTORS.  §§.531»-54fi. 

prorata^  is  founded  on  a  good  consideration  and  may  be  by  parol.  It  is  the  promise  of  the 
one  co-surety  to  lose  one-half  if  the  other  co-surety  will  become  a  surety  with  him  and  lose 
the  other  half,  followed  by  the  actual  payment  by  the  one  co-surety  of  tne  whole  of  the  note*. 
Phillips  V.  Preston,  «§  60S-607. 

§  53  i .  One  surety  who  sues  his  co-surety  under  a  contract,  collateral  to  the  note,  to  divide 
the  loss  between  them,  may  sue  in  a  federal  court,  although  the  assignor  could  not  sue  in 
Buch  court.     Ibid, 

§  632.  If  two  persons  agree  to  indorse  a  note  and  to  divide  between  them  any  loss,  one  of 
them  who  settles  the  note  upon  the  failure  of  the  maker  to  pay  it  may  recover  from  the  other 
the  share  which  he  should  have  paid.  The  claim  upon  his  co-surety  of  the  persoa  who  pays 
the  note  rests  entirely  upon  the  collateral  agreement  to  divide  the  loss,  and  not  upon  any 
promise  contained  in  the  note,  or  the  co-Gureties*  indor8em3nts  on  it.    IbidL 

§  538.  A.'s  note  was  indorsed  by  B.  as  an  accommodation  indorser.  To  insure  its  being 
discounted,  A.  subsequently  secured  the  accommodation  indorsement  of  C.  The  note  being 
paid  by  B.,  the  first  indorser,  held,  that  he  could  not  recover  a  moiety  of  the  amount  paid 
from  C,  who  was  neither  liable  to  B.  as  co-surety,  nor  as  a  general  indorser.  McDonald  v, 
Magruder,  g§  608-611. 

^  534.  Under  the  statute  of  Virginia,  giving  to  debts  due  on  protested  bills  of  exchange 
the  rank  of  judgment  debts,  a  joint  indorser  who  has  paid  more  than  his  moiety  of  the  debt 
can  subject  the  estate  of  his  co-indorser  to  contribution  with  the  priority  of  a  judgment  cred- 
itor.    Liddersdale  v,  Robinson,  §g  612,  618. 

§  535.  The  indorser  who  pays  a  bill  or  note  is  subrogated  to  the  rights  of  the  holder. 
Ibid. 

§536.  Where  a  surety  of  a  surety  pays  the  debt  of  the  principal  he  may  recover  from  the 
principal.     Hall  v.  Smith,  §  614. 

§  537.  A  member  of  a  firm  who  are  indorsers,  thus:  **Pay  Sweeney,  R.  F.  &  Co.,  for  col- 
lection. Sam  Harris  &  Sons,*'  is  competent  to  testify  that  his  firm  held  the  paper  ouly  as 
agents  to  collect  it,  and  that  they  were  not  owners  of  it.  Such  testimony  does  not  contra- 
dict the  indorsement  but  merely  explains  it.     Sweeney  v,  Easter,  §):)  615,  616. 

§  538.  On  the  question  whether  a  firm  of  bankers  from  whom  certain  notes  were  received 
were  owners  of  them  or  merely  agents  to  collect  them,  evidence  of  one  of  the  firm  as  to  its 
private  practice  of  distinguishing  between  paper  of  which  they  were  owners,  and  paper  they 
were  merely  agents  to  collect,  is  inadmissible  to  charge  with  notice  of  agency  a  person  to 
whom  such  pai)er  was  sent  by  said  firm  of  bankers,  unless  such  person  is  also  shown  to  have 
knowledge  of  such  private  practice  of  the  firm.    Ibid, 

g  5H9.  A  note  made  payable  to  A.,  cashier,  is  presumed  to  belong  to  the  bank,  and  an  in- 
dorsement by  the  cashier  before  maturity  will  bind  the  bank.  Blair  v.  First  National  Bank^ 
g§  617-619. 

§  540.  One  who  holds  an  unpaid  draft  as  collateral  security,  refusing  to  deliver  it  to  the 
pledgee  so  that  he  may  collect  it,  but  at  the  same  time  making  no  effort  to  secure  its  payment 
by  dividends  declared  in  the  estate  of  the  drawee  in  bankruptcy,  is  liable  for  whatever  sum  i8> 
lost  by  this  negligence,  though  not  for  the  full  amount  of  the  bill,  if  that  could  not  have 
been  recovered  from  the  bankrupt  drawee.    Childs  v,  Corp,  §§  620,  621. 

[NOTRS.— See  g§  622-714.] 

GOOD  V,  MARTIN. 
(5  Otto,  00-98.     1877.) 

EsBOB  to  the  Supreme  Court  of  Colorado  Territory. 

Statement  of  Facts. —  Gcxxl  wrote  his  name  on  the  back  of  a  note  of  which 
'  he  was  neither  payee  nor  indorsee.  There  was  judgment  against  him,  as  well 
as  against  the  makers.     Further  facts  appear  in  the  opinion  of  the  court. 

§  541%  Indorser  in  blank  before  delivery  held  a  second  indorser  by  some  courts. 

Opinion  by  Mb.  Justice  Cliffobd. 

Decisions  of  a  conflicting  character  exist  as  to  the  nature  and  legal  effect  of 
the  obligation  which  a  third  person  assumes  who  indorses  his  name  in  blank  on 
a  negotiable  promissory  note  before  the  payee  and  before  the  instrument  is  de- 
livered to  take  effect.  Courts  of  justice,  in  some  jurisdictions,  hold  that  such 
a  party  is  a  second  indorser,  even  though  it  be  true  that  the  payee  may  never 
indorse  the  instrument.     Phelps  v,  Vischer,  60  N.  Y.,  09;  Shafer  v.  Farmers'* 

and  Mechanics'  Bank,  59  Penn.  St.,  144. 
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§§  542,  543.  BIU;3  AND  NOTES. 

§  542.  not  a  first  indorser. 

Even  elementary  rules  show  that  he  cannot  be  first  indorser,  for  the  reasoa 
that  he  is  not  payee;  and  it  is  well  settled  law  that  no  one  but  the  payee  can 
sustain  that  relation  to  the  maker,  or  put  the  note  in  circulation  as  a  negotiable 
instrument.  Essex  Company  v.  Edmunds,  12  Gray  (Mass.),  272;  Moies  v.  Bird, 
11  Mass.,  436. 

Three  of  the  counts  of  the  declaration  are  framed  upon  a  promissory  note, 
dated  June  29,  1866,  payable  to  Alexander  Davidson  or  order  sixty  days  after 
date,  signed  by  the  first  two  defendants;  and  the  record  shows  that  it  was  in- 
dorsed by  Good,  the  other  defendant,  before  it  was  indorsed  by  the  payee  and 
before  it  was  delivered  to  take  eflPect  as  a  negotiable  instrument.  IIis  indorse- 
ment was  in  blank,  and,  of  course,  was  without  any  written  explanation  as  to 
its  nature  and  intended  effect.  Besides  the  three  counts  framed  upon  the  prom- 
issory note,  the  declaration  also  contained  the  common  counts,  in  which  it  was 
alleged  that  the  defendants  were  indebted  to  the  plaintiff  in  the  sum  of  $2,000 
for  work  and  labor  done  and  performed,  and  in  the  same  sum  for  goods,  wares 
and  merchandise  sold  and  delivered,  and  in  the  same  sum  for  money  had  and 
received,  and  other  counts  in  indebitatus  assumpsit  Service  was  made;  but 
the  two  defendants  first  named  failed  to  appear  and  were  defaulted.  Instead 
of  that  G^od  appeared,  pleaded  the  general  isme  and  went  to  trial.  Evidence 
was  introduced  on  both  sides;  and  the  verdict  and  judgment  were  for  the 
plaintiff  in  the  sum  of  $3,625.33.  Exceptions  were  tiled  by  Good,  and  he  sued 
out  a  writ  of  error  and  removed  the  cause  into  this  court.  Only  two  of  the  ex- 
ceptions are.  embodied  in  the  assignment  of  errors,  and  those  only  will  be  re- 
examined: 1.  That  the  court  errei  in  instructing  the  jury  that  if  they  found 
from  the  evidence  that  the  defendant  wrote  his  name  upon  the  back  of  the 
note  before  the  delivery  of  the  same  to  the  payee,  and  that  he  did  not  then 
make  any  statement  of  his  intention  in  so  doing,. he  is  presumed  to  have  done 
so  as  the  surety  of  the  makers,  and  for  their  accommodation,  to  give  them 
credit  with  the  payee,  and  is  liable  for  the  payment  of  the  note  in  this  action, 
and  that  if  that  presumption  is  not  rebutted  by  the  evidence  in  the  case,  they 
must  find  for  the  plaintiff  in  the  issue  joined  between  her  and  Good.  2.  That 
the  court  erred  in  excluding  the  testimony  of  the  two  defendants  called  as  wit- 
nesses by  Good. 

§  513.  Indorser  before  tnaturity  and  before  the  payee  is  liable  as  guarantor  or 
original  pro7nisor. 

Decided  cases  almost  innumerable  affirm  the  rule,  that,  if  one  not  the  prom- 
isee indorses  his  name  in  blank  on  a  negotiable  promissory  note  before  it  is  in- 
dorsed by  the  payee,  and  before  it  is  delivered  to  take  effect  as  a  promissory 
note,  the  law  presumes  that  he  intended  to  give  it  credit  by  becoming  liable  to 
pay  it  either  as  guarantor  or  as  an  original  promisor.  Bryant  v.  Eastman,  7 
Gush.  (Mass.),  Ill;  Benthal  v.  Judkins,  13  Mete.  (Mass.),  265;  Colbun  v. 
Averill,  30  Me.,  310.  Different  courts,  as  remarked  in  that  case,  hold  different 
views  in  respect  to  the  question  here  involved;  but  all  concur  that  such  an  act 
constitutes  a  contract  which  is  to  receive  a  reasonable  and  an  available  construc- 
tion. Great  conflict  exists  in  the  decided  cases;  but  the  better  opinion  is,  that 
there  are  certain  general  rules  and  principles  to  be  followed  in  the  interpreta- 
tion of  such  a  contract,  which,  in  the  absence  of  other  evidence,  will  lead  to 
satisfactory  results,  even  amid  the  conflicting  decisions.  Beyond  all  doubt,  the 
contract  should  be  construed  as  it  was  at  the  time  it  was  made.  If  made  at 
the  inception  of  the  note,  it  is  presumed  to  have  been  for  the  same  considera- 
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tion  and  a  part  of  the  original  contract  expressed  by  the  note.  If  made  snbse- 
quently  to  the  date  of  the  note  and  without  a  prior  indorsement  by  the  payee, 
it  will  be  presumed  that  it  was  not  made  for  the  same  consideration,  and  the 
party,  if  hable  at  all,  will  be  regarded  as  a  guarantor.  Such  a  contract  to 
guaranty  the  debt  of  a  third  person  must  be  in  writing,  and  there  must  be 
sufficient  proof  of  the  consideration.  Brewster  v.  Silence,  8  K  T.,  207 ;  Leon- 
ard V.  Vredenburgh,  8  Johns.  (N.  T.),  29;  Hall  tj.  Farmer,  5  Den.  (N.  Y.),  484. 

§  644.  Indorser  of  a  note  after  a  prior  indorsement  hy  the  payee  regarded  as 
a  subsequent  indorser  and  liable  as  siich. 

These  remarks  apply  where  the  third  person  indorses  the  note  before  the 
payee;  but  where  such  a  person  indorses  the  note  after  a  prior  indorsement  by 
the  payee,  the  law  presumes  it  to  have  been  done  in  aid  of  the  negotiation  of 
the  note,  and  the  party  will  be  regarded  as  a  subsequent  indorser,  the  rule 
being,  that,  if  the  indorsement  is  without  date,  it  will  be  presumed  to  have 
been  made  at  the  inception  of  the  note.  Ranger  v.  Gary,  1  Mete.  (Mass.),  369; 
Noxon  V.  Be  Wolf,  10  Gray  (Mass.),  343;  Collins  v.  Gilbert,  94  U.  S.,  753 
(§§  432-436,  supra).  Irregularities  of  the  kind  in  the  execution  of  promissory 
notes  are  noticed  by  Judge  Story  in  his  work  on  Promissory  Notes,  and  he 
says  that  the  maker  and  such  a  party  are  both  to  be  deemed  original  prom- 
isors, and  the  note  a  joint  and  several  promissory  note  to  the  payee,  although 
to  between  the  maker  and  the  other  party  they  stand  in  the  relation  of  prin- 
cipal and  surety.  Standard  authorities,  too  numerous  for  citation  here,  are  re- 
ferred to  by  the  author  in  support  of  the  proposition.  Story,  Pr.,  sec.  58; 
Sylvester  v.  Downer,  20  Vt.,  355;  Lewis  v.  Harvey,  18  Mo.,  74;  1  Parsons, 
Contr.  (6th  ed.),  243.  None  will  deny,  it  is  presumed,  that  the  cases  cited  sus- 
tain the  proposition  where  the  third  person  indorses  his  name  in  blank  on  the 
note  at  the  time  when  it  w^as  made  and  before  it  was  indorsed  by  the  payee ; 
and  the  same  learned  author  admits  that  the  rule  would  be  otherwise  if  the 
party  actually  wrote  his  name  at  a  subsequent  period,  unless  it  was  done  in 
compliance  with  an  agreement  made  before  the  note  was  executed.  Hawkes 
V.  Phillips,  7  Gray  (Mass.),  284;  Leonard  v.  Wilder,  36  Me.,  265;  Champion  v. 
Griffith,  13  Ohio,  228.  Prior  decisions  of  this  court  are  to  the  same  effect,  as 
appears  by  the  following  citation.     Key  v.  Simpson,  22  How.,  341. 

§  645.  Nature  of  contract  where  indorsement  is  made  hefore  delivery. 

When  a  promissory  note  made  payable  to  a  particular  person  or  order  is  first 
indorsed  by  a  third  person,  such  third  person  is  held  to  be  an  original  promisor, 
guarantor  or  indorser,  according  to  the  nature  of  the  transaction  and  the  un- 
derstanding of  the  parties  at  the  time  the  transaction  took  place.  1.  If  he  pat 
his  name  in  blank  on  the  back  of  the  note  at  the  time  it  was  made  and  before 
it  was  indorsed  by  the  payee,  to  give  the  maker  credit  with  the  payee,  or  if  he 
participated  in  the  consideration  of  the  note,  he  must  be  considered  as  a  joint 
maker  of  the  note.  Schneider  v.  Schififnian,  20  Mo.,  571;  Irish  v.  Cutler,  31 
Me.j  536.  2.  Reasonable  doubt  of  the  correctness  of  that  rule  cannot  be  enter- 
tained; but  if  his  indorsement  was  subsequent  to  the  making  of  the  note  and 
to  the  delivery  of  the  same  to  take  effect,  and  he  put  his  name  there  at  the 
request  of  the  maker,  pursuant  to  a  contract  of  the  maker  with  the  payee  for 
further  indulgence  or  forbearance,  he  can  only  be  held  as  guarantor,  which 
can  only  be  done  where  there  is  legal  proof  of  consideration  for  the  promise, 
unless  it  be  shown  that  he  was  connected  with  the  inception  of  the  note.  3. 
But  if  the  note  was  intended  for  discount,  and  he  put  his  name  on  the  back  of 
the  note  with  the  understanding  of  all  the  parties  that  his  indorsement  would 
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be  inoperative  until  the  instrument  was  indorsed  by  the  payee,  he  would  then 
be  liable  only  as  a  second  indorser  in  the  commercial  sense,  and  as  such  woald 
clearly  be  entitled  to  the  privileges  which  belong  to  such  an  indorser. 

§  646.  Constncction  of  contract  xokere  indorsement  is  in  Hank. 

Considerable  diversity  of  decision,  it  must  be  admitted,  is  founded  in  the  re- 
ported cases  where  the  record  presents  the  case  of  a  blank  indorsement  by  a 
third  party  made  before  the  instrument  is  indorsed  bv  the  payee  and  before  it 
is  delivered  to  take  effect,  the  question  being  whether  the  party  is  to  be  deemed 
an  original  promisor,  guarantor  or  indorser.  Irreconcilable  conflict  exists  in 
that  regard;  but  there  is  one  principle  upon  the  subject  almost  universally 
admitted  by  them  all,  and  that  is  that  the  interpretation  of  the  contract  ought 
in  every  case  to  be  such  as  will  carry  into  effect  the  intention  of  the  parties, 
and  in  most  cases  it  is  admitted  that  proof  of  the  facts  and  circumstances  which 
took  place  at  the  time  of  the  transaction  is  admissible  to  aid  in  the  interpretation 
of  the  language  employed.    Denton  v,  Peters,  Law  Rep.,  5  Q.  B.,  475. 

§  547.  Jpacts  concomitant  with  blank  indorsement  competent  evidence. 

Facts  and  circumstances  attendant  at  the  time  the  contract  was  made  are 
competent  evidence  for  the  purpose  of  placing  the  court  in  the  same  situation, 
and  giving  the  court  the  same  advantages  for  conctruing  the  contract  which 
were  possessed  by  the  actors.  Cavazos  v.  Trevino,  6  Wall.,  773.  Courts  of 
justice  may  acquaint  themselves  with  the  facts  and  circumstances  that  are  the 
subjects  of  the  statements  in  the  written  agreement,  and  are  entitled  to  place, 
themselves  in  the  same  situation  as  the  parties  who  made  the  contract,  so  as  to 
view  the  circumstances  as  they  viewed  them,  and  so  to  judge  of  the  meaning 
of  the  words  and  of  the  correct  application  of  the  language  to  the  things  de- 
scribed. Shore  v.  Wilson,  9  Clark  &  F.,  352;  Clayton  v.  Gregson,  4  Nev.  & 
M.,  602;  Addison,  Contr.  (6th  ed.),  918;  2  Taylor,  Ev.  (6th  ed.),  1035.  Evi- 
dence to  show  that  the  indorsement  of  the  defendant  in  this  case  was  made 
before  the  instrument  was  indorsed  by  the  payee  or  delivered  to  take  effect  was 
admitted  without  objection;  but  it  is  not  necessary  to  rest  the  decision  upon 
that  suggestion,  as  it  is  clear  that  the  evidence  would  have  been  admissible 
even  if  seasonable  objection  had  been  made  to  its  competency.  Hopkins  v. 
Leek,  12  Wend.  (N.  Y.),  105.  Like  a  deed  or  other  written  contract,  a  promis- 
sory note  takes  effect  from  delivery ;  and  as  the  delivery  is  something  that 
occurs  subsequently  to  the  execution  of  the  instrument,  it  must  necessarily  be 
a  question  of  fact  when  the  delivery  was  made.  Parol  proof  is,  therefore,  ad- 
missible to  show  when  that  took  place,  as  it  cannot  appear  in  the  terms  of  the 
note.  2  Taylor,  Ev.  (6th  ed.),  1001;  Hall  v.  Cazenove,  4  East,  477;  Cooper  v. 
Robinson,  10  Mees.  &  W.,  694.  Opposed  to  that  the  suggestion  is,  that  if  a 
holder  produces  a  note  having  a  blank  indorsement  of  one  not  the  payee,  the 
presumption  is  that  it  was  made  at  the  inception  of  the  instrument.  Childs  v. 
W.yraan,  44  Me.,  433.  Grant  that,  and  still  it  is  a  mere  presumption  of  fact 
which  may  be  rebutted  and  controlled  by  parol  proof  that  it  was  not  there 
when  the  note  was  delivered,  or  that  it  was  made  at  a  subsequent  date.  Essex 
Company  v,  Edmunds,  12  Gray  (Mass.),  273.  Third  persons  indorsing  a  nego- 
tiable promissory  note  before  the  payee,  and  before  it  is  delivered  to  take  eflFect, 
cannot  be  held  as  first  indorsers  for  the  reason  that  they  are  not  payees;  and 
no  party  but  the  payee  of  the  note  can  be  the  first  indorser  and  put  the  instru- 
ment in  circulation  as  a  commercial  negotiable  security.  Such  a  third  party 
may,  if  he  chooses,  take  upon  himself  the  limited  obligation  of  a  second  indorser; 
but  if  he  desire  to  do  so  he  must  emplov  proper  terms  to  signiify  that  intention^ 
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the  rule  being  that  a  blank  indorsement  supposes  that  there  are  no  such  terms 
employed,  and  that  he  is  liable  either  as  promisor  or  guarantor. 

§  648.  Filling  hlank  indorsement  makes  a  written,  contract.     Evidence, 

Blank  indorsements  may  be  filled  up  to  express  the  legal  contract;  and  the 
true  commercial  rule  is  that,  when  the  blank  is  filled,  the  instrument  shall  have 
the  character  of  a  written  instrument,  and  not  depend  on  parol  proof  to  give  it 
eflFect,  nor  be  subject  to  be  altered  or  contradicted  by  parol  proof.  Indorse- 
ments of  the  kind  are  or  may  be  valid,  as  the  law  presumes  that  such  an  in- 
dorser  intended  to  be  liable  in  some  form.  It  does  not  charge  him  as  indorscr, 
unless  the  terms  employed  are  proper  to  express  such  an  intent ;  but  if  any  one, 
not  the  payee  of  a  negotiable  note,  or,  in  the  case  of  a  note  not  negotiable,  if 
any  party  writes  his  name  on  the  back  of  the  note,  at  or  sufficiently  near  the 
time  it  is  made,  his  signature  binds  him  in  the  same  way  as  if  it  was  written 
on  the  face  of  the  note  and  below  that  of  the  maker;  that  is  to  say,  he  is  held 
as  a  joint  maker,  or  as  a  joint  and  several  maker,  according  to  the  form  of  the 
note.  Cases  also  arise  where  the  signature  of  a  third  person  is  subsequent  to 
the  making  and  delivery  of  the  note,  and  in  that  case  the  third  person,  as  to 
the  payee,  is  not  a  maker,  but  a  guarantor,  and  bis  promise  is  void  if  without 
consideration ;  but  the  consideration  may  be  the  original  consideration  if  the 
note  was  received  at  his  request  and  upon  his  promise  to  guaranty  the  same, 
or  if  the  note  was  made  at  his  request  and  for  his  benefit.  1  Parsons,  Contr. 
(6th  ed.),  244.  Judge  Story  says  that  the  interpretation  ought  to  be  just  such 
as  carries  into  effect  the  true  intention  of  the  parties,  which  may  be  made  out 
by  parol  proof  of  the  facts  and  circumstances  which  took  place  at  the  time  of 
the  transaction.  If  the  party  intended  at  the  time  to  be  bound  only  as  guar- 
antor of  the  maker,  he  shall  not  be  an  original  promisor;  and,  if  he  intended 
to  be  liable  only  as  a  second  indorser,  he  shall  never  be  held  to  the  payee  as 
first  indorser.  Story,  Pr.,  sec.  479.  Where  the  evidence  on  these  points  is 
doubtful,  obscure  or  totally  wanting,  courts  of  law  adopt  rules  of  interpretation 
as  furnishing  presumptions  as  to  the  actual  intention  of  the  parties.  Difficulty 
in  that  regard  can  never  arise  where  the  indorsement  is  special,  if  it  contains 
words  proper  to  show  that  the  party  intended  to  be  liable  only  as  second  in- 
dorser. Where  the  indorsement  is  in  blank,  if  made  before  the  payee,  the 
liability  must  be  either  as  an  original  promisor  or  guarantor,  and  parol  proof  is 
admissible  to  show  whether  the  indorsement  was  made  before  the  indorsement 
of  the  payee  and  before  the  instrument  was  delivered  to  take  effect,  or  after  the 
payee  had  become  the  holder  of  the  same ;  and,  if  before,  then  the  party  so 
indorsing  the  note  may  be  charged  as  an  original  promisor,  but  if  after  the 
payee  became  the  holder,  then  such  a  party  can  only  be  held  as  guarantor, 
unless  the  terms  of  the  indorsement  show  that  he  intended  to  be  liable  only  as 
second  indorser,  in  which  event  he  is  entitled  to  the  privileges  accorded  to  such  an 
indorser  by  the  commercial  law.  Whether  regarded  as  a  second  indorser  or  an 
original  promisor,  it  is  not  necessary  to  allege  or  prove  any  other  than  the 
original  consideration;  but,  if  it  be  attempted  to  charge  the  party  as  a  guaran- 
tor, a  distinct  consideration  must  appear.  Essex  Company  v,  Edmunds,  12 
Gray  (Mass.),  272;  Brewster  v.  Silence,  7  N.  Y.,  207.  Viewed  in  the  light  of 
these  suggestions,  it  is  clear  that  the  first  assignment  of  error  must  be  overruled. 

§  549.  Territorial  courts  are  not  governed^  as  United  States  courts  are^  hy  the 
act  of  congress  admitting  parties  as  witnesses. 

Territorial  courts  are  not  courts  of  the  United  States,  within  the  meaning  of 
the  constitution,  as  appears  by  all  the  authorities.    Clinton  v,  Englebrecht,  13 
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•  Wall.,  484;  Hornbuokle  v.  Toombs,  18  Wall.,  648,  A  witness  in  civil  cases 
cannot  be  excladed  in  the  courts  of  the  United  States  because  he  or  she  is  a 
party  to,  or  interested  in,  the  issue  tried ;  but  the  provision  has  no  application 
in  the  courts  of  a  territory  where  a  different  rule  prevails.  13  Stat.,  351 ;  Bow- 
man V.  Noyes,  12  N.  IT.,  302;  Bridges  v.  Armour,  5  How.,  91;  Bailey  v.  Knapp, 
19  Penn.  St.,  192;  Halz  v.  Snyder,  26  id.,  511.  Suppose  that  is  so,  then  the 
two  defendants  called  as  witnesses  were  rightly  rejected  as  witnesses.  13  Stat., 
351.  Special  reference  is  made  to  the  territorial  act  of  the  11th  of  February, 
1870,  as  inconsistent  with  the  ruling  of  the  court;  but  that  act  contains  the 
following  proviso:  that  the  act  ^' shall  not  apply  to  cases  pending  at  the  pas- 
sage thereof  in  the  district  courts,  on  appeals  from  justices  of  the  peace,  nor  to 
cases  at  issue  at  the  passage  of  the  same  in  the  district  and  probate  courts." 
Sufficient  appears  to  show  that  the  case  before  the  court  was  at  issue  in  the 
court  below  one  whole  year  before  the  passage  of  that  act.  Tested  by  these 
considerations,  it  is  clear  that  the  second  assignment  of  error  must  also  be  over- 
ruled, and  that  there  is  no  error  in  the  record. 

Judgment  affirmed, 
VARY  V.  NORTON. 

(Circuit  Court  for  Michigan:  6  Federal  Reporter,  808-814.    1881.) 

Opinion  by  WrrHEY,  D.  J. 

Statement  of  Facts. —  The  suit  is  upon  a  promissory  note.  Defendants 
Norton,  I..ee  and  King  defend.  Judgment  by  default  against  all  the  other  de- 
fendants. King  pleads  separately  that  the  consideration  of  the  note  is  in  part 
usurious;  that  payments  of  interest  have  been  usurious,  and  that  he  is  the 
surety  of  Norton,  and  has  been  discharged  from  liability  by  the  time  of  pay- 
ment having  been  extended  by  plaintiff  without  his  knowledge  or  consent. 
Norton  and  Lee  join  in  their  defense,  which  is  the  same  in  substance  as  set  up 
by  King.  The  note  was  made  by  all  the  defendants,  at  Lowell,  in  this  state, 
March  27,  1871,  by  which  they  jointly  and  severally  promised  to  pay  to  Will- 
iam Vary  or  order,  five  years  after  date,  $2,000,  with  interest  at  the  rate  of  ten 
per  cent,  per  annum,  pa\^able  semi-annually.  All  the  interest  that  matured 
prior  to  September  14,  1873,  was  paid  to  the  payee;  at  or  soon  after  which 
date  the  note  passed  to  plaintiff,  and  he,  as  holder  thereof,  has  since  received 
the  interest  to  March  27,  1876.  All  payments  of  interest  have  been  at  the 
rate  of  ten  per  cent,  on  the  face  of  the  note."  Defendant  Norton  has,  since 
this  suit  was  commenced,  made  two  payments  —  one  of  $200,  June  19th,  and 
the  same  amount  October  8,  1877.  The  consideration  of  the  note  was  only 
$1,790,  money  loaned  to  all  the  defendants,  while  $210  included  in  the  note 
was  usury,  to  which  extent  the  consideration  fails.  PlaintiflF  is  chargeable 
with  notice  of  all  the  facts.  A  computation  based  upon  the  actual  consider- 
ation of  the  note,  with  interest  at  ten  per  cent,  thereon,  less  payments  made  by 
way  of  interest,  shows  that  the  amount  remaining  unpaid  at  the  date  of  this 
opinion  is  $1,994.54.  On  the  17th  of  November,  1873,  after  the  note  came  into 
the  hands  of  plaintiff,  defendant  Norton  agreed,  for  a  valuable  consideration, 
with  defendants  Lee  and  King,  to  pay  the  note.  Of  this  arrangment  the 
plaintiff  had  seasonable  notice.  On  the  4th  of  April,  1876,  plaintiff  and  de- 
fendant Norton  made  an  agreement  by  which  Norton  paid  to  plaintiff  $460, 
which  met  all  interest  due  on  the  face  of  the  note  to  that  time,  the  taxable 
costs  of  a  suit  pending  against  all  the  defendants  on  the  note,  and  an  excess 
of  about  $15.    This  latter  sum  was  paid  and  received  as  consideration  for  the 
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agreement  of  plaintiff  then  made  with  Norton  to  extend  the  time  for  the  pay- 
ment of  the  principal  sum  to  March  27, 1877,  without  the  knowledge  of  defend- 
ants Lee  and  King.  Defendant  Lee  had,  on  the  16th  of  March,  1876,  written 
to  plaintiff  a  letter  in  which  he  says:  "  Mr.  Norton's  prospects  are  very  good, 
and  just  as  soon  as  he  can  get  the  money  out  of  his  logs  he  will  pay  you.  I 
hope  you  will  not  make  any  expense,  as  it  is  about  impossible  to  get  money 
here  now."  The  presumption  that  Norton  was  pecuniarily  responsible  and 
good  for  this  debt  in  the  spring  of  1876  has  not  been  rebutted  by  proof,  but 
that  he  became  insolvent  in  1877  appears. 

§  560.  Principals  may  agree  thai,  one  shall  he  principal  and  the  others  sure- 
ties.    Parol  evidence  admissible  to  show  such  a^greetnent. 

The  case  presents,  first,  the  question  whether  one  or  more  joint  and  several 
makers  of  a  note,  all  of  whom  are  at  the  making  of  the  debt  principal  debt- 
ors, can  change  their  relation  without  consent  of  the  creditor,  so  as  to  deprive 
him  of  the  rigiit  he  had  to  treat  all  of  them  as  principal  debtors  in  any  trans- 
action touching  the  debt.  This  does  not  involve  the  question  whether  parol 
evidence  is  admissible  to  show  that  one  who  signed  as  a  joint  and  several 
maker  was  only  a  surety  for  his  co-maker.  On  that  question  the  authorities 
are  far  from  uniform.  They  are  cited  in  Parsons  on  Bills  and  Notes  (2d  ed.), 
233-4.  See,  also,  64  N.  Y.,  457;  5  Dillon,  140.  The  relation  of  principal 
debtor  and  surety  arose  in  this  case  subsequent  to  the  execution  and  delivery 
of  the  note,  and  after  the  plaintiff  became  the  holder  of  it.  The  evidence 
which,  has  been  introduced  does  not,  therefore,  tend  to  contradict  the  written 
contract,  but  to  show  the  changed  relation  between  the  makers  Lee  and  King, 
and  Norton.  The  question  as  to  the  effect  produced  upon  the  rights  of  the 
parties  under  such  circumstances  has  arisen  most  frequently  in  reference  to 
partnership  indebtedness,  when  one  partner  retires  and  the  other  retains  the 
business  and  agrees  to  pay  the  firm  debts.  In  this  state  it  is  held  that  if  a 
creditor,  after  being  informed  of  the  new  arrangement  between  the  partners, 
enters  into  a  valid  agreement  by  which  the  time  of  payment  is  extended  with- 
out consent  of  the  retiring  member,  the  latter  is  discharged,  on  the  ground  that 
he  had  become  a  surety,  and  was  entitled  to  the  benefit  of  a  surety's  rights. 
Smith  y.  Sheldon,  35  Mich.,  42.  The  same  view  was  held  in  Millerd  v.  Thorn, 
56  N.  Y.,  402.  See  cases  cited  in  the  opinions.  But  in  Swire  v.  Redman,  Law 
R.,  1  Q.  B.,  536,  it  was  held  quite  the  other  way.  By  it  the  previous  case  of 
Oakley  v.  Pasheller,  4  Clark  &  Fin.,  207,  decided  in  the  house  of  lords,  and 
cited  by  Judge  Cooley  in  Smith  v.  Sheldon,  and  by  defendants'  counsel  in  this 
case,  to  support  the  rule  that  an  agreement  to  forbear  discharges  such  retired 
partner  on  the  ground  that  he  is  a  surety,  is  quite  explained  away,  and  denied 
to  be  an  authority  for  such  view.  I  have  not  at  hand  the  case  of  Oakley  v. 
Pasheller. 

§  651.  If  creditor  has  notice  of  the  relation  of  principal  and  surety  by  agree- 
ment^ and  gives  time  to  principal^  surety  is  discharged. 

It  seems  to  me  that  when  Norton  agreed  with  Lee  and  King  to  pay  the  note 
there  was  created  between  them  the  relation  of  principal  debtor  and  surety,  by 
virtue  of  which  Lee  and  King  became  entitled  to  indemnity  from  Norton,  if  pay- 
ment should  be  made  by  them  on  account  of  his  default,  and  that  they  had  the 
right  to  pay  at  any  time  after  the  debt  matured,  and  bring  suit  at  once  against 
Norton  for  indemnity.  The  relation  of  principal  and  surety  is  fixed  by  the 
debtors  without  any  action  of  the  creditor.  They  have  a  right  to  arrange  such 
relation  between  themselves  at  any  time.    No  change  is  thereby  produced  on 
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the  contract  rights  of  the  creditor;  all  the  makers  continue  jointly  and  severally 
liable  as  when  the  note  was  signed.  But  when  the  creditor  has  notice  that,  by 
an  arrangement  between  the  makers,  one  or  more  of  them  has  become  entitled 
to  the  rights  of  a  surety,  he  is  as  much  bound,  upon  principles  of  justice,  to  re- 
gard those  rights,  and  to  do  no  act  to  abridge  them,  as  if  such  makers  had 
originally^  signed  as  sureties.  In  either  case  the  discharge  of  the  surety  is  al- 
ways brought  about  by  the  act  of  the  creditor,  and  not  by  a  change  of  his  con- 
tract rights  under  the  note.  In  reference  toaccomiuodation  makers,  indorsers, 
etc.,  the  law  is  too  well  settled  to  allow  of  discussion,  that  a  valid  agreement  by 
the  creditor  to  extend  the  day  of  payment  without  their  consent  discharges 
them.  The  reason  upon  which  such  rule  rests,  and  its  application  to  sureties  to 
whom  no  injury  has  resulted,  might  not,  at  this  day,  bear  the  test  of  justice 
and  common  sense;  but  it  is  a  doctrine  too  long  sanctioned  to  be  questioned  in 
the  courts.  I  cannot  regard  Swire  v.  Redman  as  resting  upon  reasons  that 
ought  to  control  this  case. 

§  552.    Usury  a  good  consideration  for  extension. 

The  other  question  is  as  to  the  validity  of  the  agreement  to  forbear,  viz.: 
whether  the  payment  of  usurious  interest  constitutes  a  valuable  consideration  to 
uphold  the  agreement  of  plaintiff  to  give  time.  It  is  claimed  that  the  $15  paid 
for  the  extension  of  time  was  interest  for  the  use  of  the  money  represented  by 
the  note,  and  was  so  much  in  excess  of  the  highest  rate  allowed  by  law.  Treat- 
ing it  as  a  sum  paid  for  forbearance,  it  is  interest.  In  Michigan,  whenever  par- 
ties so  agree,  ten  percent,  is  collectible;  there  is  no  positive  prohibition  against 
taking  a  higher  rate,  and  a  higher  rate  paid  cannot  be  recovered  back  from  the 
creditor.  The  statute  provides  that  no  contract  whereby  a  greater  rate  of  in- 
terest is  directly  or  indirectly  reserved  or  received  than  is  allowed  by  law,  shall 
thereby  be  rendered  void ;  but  in  an  action  to  recover  upon  such  usurious  con- 
tract, the  plaintiff,  subject  to  certain  exceptions,  shall  have  judgment  for  the 
principal  and  legal  interest  only,  exclusive  of  the  usury.  The  courts  are  nearly 
uniform  in  their  judgments  that  a, promise  to  pay  usurious  interest  will  not  up- 
hold an  agreement  to  forbear,  because  the  promise  cannot  be  enforced,  though 
it  was  held  otherwise  in  Wheat  v.  Kendall,  6  N.  II.,  504.  But  when  the  usuri- 
ous sum  has  been  paid,  learned  judges  differ  whether  there  is  a  consideration 
to  uphold  the  agreement  or  not.  In  New  York  and  Vermont  the  statute  de- 
clares contracts  tainted  with  usury  to  be  void;  and  if  usury  has  been  paid,  it 
can  be  recovered  back,  with  a  penalty  against  the  taker.  In  the  former  state  it 
was  held  by  two  judges,  without  dissent  from  the  other  two,  that  payment  of 
usury  does  not  afford  a  consideration.  Vilas  v,  Jones,  1  N.  Y.,  274.  In  Ver- 
mont, on  the  other  hand,  a  united  court  has  repeatedly  held  the  other  way. 
Turrill  v,  Boynton,  23  Vt.,  142;  Burgess  v.  Dawey,  33  Vt.,  618.  In  South  Car- 
olina and  Missouri  such  contracts  are  not  void  by  statute,  and  in  both  it  has 
been  held  that  usury  paid  will  not  uphold  an  agreement  to  forbear.  Cornwall 
V.  Holly,  5  Richardson  (S.  C),  47;  Bank  v.  Harrison,  57  Mo.,  503.  Plaintiff's 
brief  also  cites  1  J.  B.  Lee  (Tenn.),  360;  48  Me.,  35;  12  Kan.,  500.  In  Wis- 
consin it  was  decided,  in  Meswinkle  v.  Jung,  30  Wis.,  361,  that  usurious  inter- 
est paid  was  not  a  sufficient  consideration ;  but  in  a  recent  case  the  earlier 
decision  has  been  overruled.  Hamilton  v.  Prouty,  7  N.  W.  Rep.,  659,  3  Wis., 
291.  In  Kentucky,  Indiana,  Illinois  and  Ohio,  the  statute,  like  that  of  Michi- 
gan, does  not  make  the  contract  void,  and  the  decisions  are  uniform  that  usu- 
rious interest  paid  is  a  valuable  consideration  and  upholds  the  agreement  to 
forbear.    Kunningham  v.  Bradford,  1  B.  Monroe,  325;   8  B.  Monroe,  382; 
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Cross  V.  Wood,  30  Ind.,  378;  3  Ind.,  346;  15  Ind.,  115;  17  lad.,  202;  Whitte- 
more  v.  Ellison,  72  III.,  301;  73  III.,  170;  78  III.,  257;  McOomb  v.  Kitteridg^, 
14  Ohio,  — .     Sae  1  Pars,  on  Notes  and  Bills  (2d  ed.),  240. 

It  is  not  believed  that  courts  of  justice,  where  the  statute  declares  that  usury- 
shall  not  render  a  contract  void,  ought  to  allow  the  usurer  to  plead  successfully 
want  of  consideration  to  defeat  his  agreement,  when  he  has  received  and  ap- 
propriated the  money  of  his  debtor.  It  is  manifest  that  the  money  paid  by 
Norton  cannot,  under  the  law  of  this  state,  be  recovered  back  by  him,  and  none 
of  the  other  defendants  have  any  claim  upon  it.  Usury  is  a  personal  defense 
to  be  interposed  by  the  debtor,  or  by  those  who,  by  reason  of  interest  acquired 
in  the  subject  matter,  are  entitled  to  employ  his  defenses.  1  Mich.,  84;  11 
Mich.,  59.  I  agree  with  opinions  in  some  of  the  cases  that  he  who  accepts 
usury  as  consideration  for  his  agreement  is  estopped  from  claiming  want  of 
consideration.  It  is  no  offense,  and  is  not  wrong  per  se^  to  take  usury,  and 
there  is  no  justice  in  saying  that  money,  because  received  as  usury,  has  no 
legal  value.  Usury  laws  are  designed  as  a  protection  to  the  debtor  class,  and 
not  as  a  shield  for  the  usurer.  After  Lee  and  King  have  pleaded  the  validity 
of  the  agreement  to  forbear,  their  right  to  have  the  $15  applied  as  a  payment 
on  the  not^  is  waived,  if  such  right  ever  existed.  But  the  right  exists  only 
when  the  payment  is  usury,  and  I  do  not  see  why  the  $15  may  not  be  regarded 
as  so  much  paid  by  way  of  interest  in  advance,  rather  than  have  the  agreement 
fail  for  want  of  consideration,  though  I  have  treated  the  payment  as  usury,  as 
was  claimed  and  argued  on  both  sides.  Lee's  letter  to  plaintiff,  expressing  a 
hope  that  he  would  ''  not  make  any  expense,"  does  not  appear  to  have  been 
acted  on  by  plaintiff ;  but  I  infer  from  facts  in  the  case,  he  did  make  expense 
by  suit  subsequent  to  the  date  of  Lee's  letter,  which  suit  was  discontinued  after 
the  agreement  to  extend  the  payment.  However  that  may  be,  the  letter  is 
not  consent  to  an  agreement  to  extend  the  day  of  payment  for  a  year,  and  does 
not  prevent  Lee  from  insisting  on  the  defense  that  he  is  discharged.  Judg- 
ment of  no  cause  of  action  will  be  entered  in  favor  of  defendants  Lee  and 
King,  and  in  favor  of  plaintiff,  and  against  all  other  defendants,  for  $1,994.54 
damages,  and  for  costs  of  suit,  to  be  taxed. 

VIOLETT  17.  PATTON. 
(5  Cranch,  143-154.     1809.) 

Ereor  to  the  Circuit  Court  for  the  District  of  Columbia. 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  case  comes  on  upon  two  exceptions;  one  to  the 
opinion  of  the  circuit  court  given  to  the  jury,  and  the  other  to  the  refusal  of 
that  court  to  give  an  opinion  which  was  prayed'  by  the  counsel  for  the  defend- 
ant bel6w.  The  declaration  contains  two  counts ;  one  upon  the  indorsement  of 
a  promissory  note,  and  the  other  for  money  had  and  received  to  the  plaintiff's 
use.  The  question  arising  on  the  first  bill  of  exceptions  is  whether  the  court 
erred  in  directing  the  jury  respecting  the  liability  of  the  defendant  below  on 
the  indorsement  which  was  the  foundation  of  the  action.  The  indorsement 
was  made  before  the  note  was  written,  and  it  appeared  that  the  body  of  the 
note  was  filled  up  by  Patton.  The  opinion  of  the  court  was  that  if  the  jury 
should  be  satisfied  from  the  testimony  that  Violett  indorsed  this  paper  for  the 
purpose  of  giving  Brooke  a  credit  with  Patton,  and  that,  upon  the  faith  of  the 
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note  so  drawn  and  indonsed,  Patton  did  credit  Brooke  to  the  amount  tbereol^ 
tlie  circamstances  that  the  note  was  made  subsequent  to  the  indorsement^  with- 
out any  consideration  from  Brooke  to  Y iolett,  and  was  filled  up  by  the  plaintiff, 
did  not  bar  the  action;  and,  further,  that  the  said  Brooke  was  to  be  considered 
as  authorized  by  the  said  Yiolett  to  make  the  note  to  Patton.  This  opinion  is 
said  to  be  erroneous;  because,  1.  The  indorsement  was  made  without  consid- 
eration. 2.  It  was  made  on  a  blank  paper.  3.  There  was  no  memorandum  of 
the  agreement  in  writing. 

§  553.  Lo<m  i%  a  mfficient  cansideratian  for  an  indorsement  on  a  blank  sheet 
of  paper. 

In  support  of  the  first  point  the  oounsdl  for  the  plaintiff  in  error  have  cited 
several  cases,  intending  to  prove  that  an  indorsement  made  without  oonsiderar 
tion,  though  it  transfers  the  paper  to  the  indorsee,  creates  no  liability  in  the  in- 
dorser;  and  that  a  promise  in  writing,  made  without  consideration,  is  void.  So 
far  as  respects  the  immediate  parties  having  knowledge  of  the  fact,  and  so  far 
as  relates  to  an  indorsement  under  the  statute  of  Yirginia,  this  is  correct;  but 
the  real  question  in  the  cause  is,  does  the  testimony  prove  a  sufficient  consider- 
ation for  the  promise  created  by  the  indorsement?  This  is  not  intended  to 
comprehend  any  writing  on  which  an  action  of  debt  is  given.  To  constitute  a 
consideration  it  is  not  absolutely  necessary  that  a  benefit  dbould  accrue  to  the 
person  making  the  promise.  It  is  sufficient  that  something  valuable  flows  from 
the  person  to  whom  it  is  made;  and  that  the  promise  is  the  inducement  to  the 
transaction.  In  the  common  case  of  a  letter  of  credit  given  by  A.  to  B.,  the 
person  who,  on  the  faith  of  that  letter,  trusts  B.,  is  admitted  to  have  his  rem- 
edy against  A.,  although  no  benefit  accrued  to  A.  as  the  consideration  of  his 
promise.  So  in  the  present  case,  Patton  trusted  Brooke  on  the  credit  of  Yio- 
lett's  name,  and  Yiolett  wrote  his  name  for  the  purpose  of  giving  Brooke  that 
credit  with  Patton.  It  was,  in  effect,  and  in  intention,  a  letter  of  credit  The 
case  shows  that  this  was  both  the  intention  and  the  effect  of  Yiolett's  giving 
his  name  to  Brooke.  In  conscience,  and  in  substance,  then,  it  is  a  letter  of 
credit,  upon  which  the  money  it  was  intended  to  secure  was  advanced;  and 
although  in  point  of  form  the  transaction  takes  the  shape,  and  was  intended  to 
take  the  shape,  of  an  indorsement,  yet,  so  far  as  respects  consideration,  the  in- 
dorsement has  the  full  operation  of  an  undertaking  in  the  form  of  a  letter  of 
credit.  It  is  common  in  Yirginia  for  two  persons  to  join  in  a  promissory  note, 
the  one  being  the  principal  and  the  other  the  security.  Although  the  whole 
benefit  is  received  by  the  principal,  this  contract  has  never  been  considered  as 
a  nudum  pactum  with  regard  to  the  security.  So  far  as  respects  consideration, 
no  difference  is  perceived  in  the  cases.  Yiolett  has  signed  his  name  upon  this 
paper  for  the  purpose  of  giving  Brooke  a  credit  with  Patton,  and  his  signature 
has  obtained  that  credit.  The  consideration  is  precisely  the  same,  whether  his 
name  be  on  the  back  or  the  face  of  the  paper. 

§  554.  Indorsement  may  precede  making  of  note. 

%  The  second  objection  is,  that  the  indorsement  preceded  the  makmg  of  the 
note.  This  objection  certainly  comes  with  a  very  bad  grace  from  the  mouth  of 
Yiolett.  He  indorsed  the  paper  with  the  intent  that  the  promissory  note  should 
be  written  on  the  other  side;  and  that  he  should  be  considered  as  the  indorser 
of  that  note.  It  was  the  shape  he  intended  to  give  the  transaction ;  and  he  is 
now  concluded  from  saying  or  proving  that  it  was  not  filled  up  when  he  in- 
dorsed it.  It  would  be  to  protect  himself  from  the  effect  of  his  promise,  by 
alleging  a  fraudulent  combination  between  himself  and  another  to  obtain  money 
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for  that  other  from  a  third  person.    The  case  of  Bassell  v.  Langstaffe,  reported 
m  2  Doug.,  514,  is  conclusive  on  this  point. 

§  555«  Agreement  as  to  indorsement  on  Uank  piece  of  paper  need  not  be 
written. 

3.  The  third  objection  is,  that  there  was  no  memorandum  of  the  agreement 
in  writing.  The  argument  on  this  point  is  founded  on  the  idea  that  the  statute 
of  frauds  in  Virginia  is  copied  literally  from  the  statute  of  Charles  II.  This 
is  not  the  fact  The  first  section  of  the  act  of  Virginia  differs  from  the  fourth 
section  of  the  statute  of  Charles  II.  in  one  essential  respect  The  statute  of 
England  enacts  that  no  action  shall  be  brought,  in  the  cases  specified,  '^  unless 
the  agreement  on  which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,"  etc.  The  Virginia  act  enacts  that  no  action 
shall  be  brought  in  the  specified  cases,  ^^  unless  the  promise  or  agreement  on 
which  such  action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing,"  etc.  The  reasoning  of  the  judges,  in  the  cases  in  which  they 
have  decided  that  the  consideration  ought  to  be  in  writing,  turns  upon  the  word 
agreement,  of  which  the  consideration  forms  an  integral  part  This  reason 
does  not  apply  to  the  act  of  Virginia,  in  which  the  word  "  promise  "  is  intro- 
duced. It  was  thought  proper  to  notice  this  difference  between  the  act  of  par- 
liament and  the  act  of  Virginia,  although  the  opinion  of  the  court  is  not 
determined  by  it.  In  this  case  the  assignment  does  express  a  consideration. 
It  is  made  for  value  received.  It  is  unnecessary  to  decide,  in  this  case,  whether 
the  declaration  ought  to  have  alleged  that  the  indorsement  was  made  on  con- 
sideration. With  that  question  the  jury  had  no  concern,  and  the  direction  of 
the  court  was  not  affected  by  it.  There  being  no  demurrer,  it  could  only  occur 
in  arrest  of  judgment.  Eut  on  a  motion  in  arrest  of  judgment,  the  defendant 
below  could  not  have  availed  himself  of  this  error,  if  it  be  one,  because  there 
are  two  counts  in  the  declaration,  one  of  which  is  unquestionably  good,  and  the 
court  cannot  perceive  on  which  the  verdict  was  rendered.  By  the  act  of 
jeofails  in  Virginia  there  is  no  error  if  any  one  count  will  support  the  judgment. 

The  second  exception  is  to  the  refusal  of  the  circuit  court  to  give  the  opinion 
prayed  for  by  the  counsel  for  the  defendant  below.  When  the  error  alleged  is 
not  that  the  court  has  misdirected  the  jury,  but  that  the  court  has  refussd  to 
give  a  particular  opinion,  the  opinion  demanded  must  be  so  perfectly  stated 
that  it  becomes  the  duty  of  the  court  to  give  it  as  stated.  In  this  case,  the 
opinion  required  by  the  counsel  consists  of  two  parts.  The  first  is  to  instruct 
the  jury  **that  if  they  shall  be  satisfied,  from  the  evidence,  that  Richard 
Brooke,  the  maker  of  the  note  in  this  case,  had,  at  the  time  the  note  became 
due,  or  at  any  time  previous  to  the  commencement  of  this  suit  against  the  de- 
fendant, property  suflficient  to  pay  the  debt  claimed,"  etc.,  and  the  plaintiff 
brought  no  suit,  then  this  action  is  not  maintainable.  This  court  conceives 
that  the  circuit  court  ought  not  to  have  given  this  opinion.  Had  Richard 
Brooke  possessed  property  before  the  making  of  the  note,  and  not  afterwards, 
the  opinion,  in  the  terms  in  which  it  was  required,  would  have  been  a  direction 
to  find  their  verdict  for  the  defendant.  So,  if  Richard  Brooke  had  been  in  pos- 
session of  property  for  a  single  day,  and  had  the  next  day  become  insolvent,  the 
court  was  asked  to  say  that,  in  such  a  case,  the  indorser  could  only  be  made 
liable  by  suit  against  the  maker.  Such  a  direction,  in  the  opinion  of  this  court, 
would  have  been  impropei*. 

The  second  branch  of  the  opinion  the  circuit  court  was  required  to  give  is  in 
these  words:    ^'Or  if  the  jurv  shall  be  satisfied  that  the  said  plaintiff  and  the 
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said  Brooke  have,  siace  the  said  note  became  due,  both  lived  in  the  county  ot 
Fairfax,  in  Virginia,  and  have  continued  to  reside  in  the  county  of  Fairfax 
until  the  beginning  of  the  present  suit,  and  the  plaintiff  hath  not  brought  suit 
against  the  said  Brooke  in  Virginia,  then  the  defendant  is  not  liable  in  this 
action."  If  the  plaintiff  had  sued  Brooke  elsewhere  than  in  Virginia,  or  if 
Brooke  had  become  insolvent  previous  to  the  making  of  the  notei,  and  had  con- 
tinued to  be  so,  the  opinion  of  the  court,  if  given  as  prayed,  would  have  been 
that,  still,  a  suit  against  the  maker  of  the  note  wa.s  necessary  to  give  a  right  of 
action  against  the  indorser.  This  is  not  understood  to  be  the  law  of  Virginia. 
It  is  understood  to  be  the  law  that  the  maker  of  the  note  must  be  sued,  if  he  is 
solvent,  but  his  insolvency  dispenses  with  the  necessity  of  suing  him.  It  is  not 
known  that  any  decision  of  the  state  courts  requires  that  this  insolveno}'  should 
be  proved  by  taking  the  oath  of  an  insolvent  debtor,  nor  is  it  believed  that  this 
is  the  only  admissible  testimony  of  the  fact  of  insolvency.  Other  testimony 
may  be  admitted.  It  would  therefore  have  been  proper  to  leave  it  to  the  jury 
to  determine  whether  it  was,  at  any  time,  in  the  power  of  the  plaintiff  to  have 
made  the  money  due  on  this  note,  or  on  any  part  of  it,  from  the  maker  by  suit; 
and  their  verdict  ought  to  have  been  regulated  by  the  testimony  in  this  respect. 
This  opinion  was  not  required. 

This  court  is  of  opinion  that  there  is  no  error,  and  that  the  judgment  is  to  be 
affirmed  with  costs. 

HOW  V.  KEMBALL. 

(Circuit  Court  for  nUnois:  2  McLean,  103-111.     1S40.) 

Opinion  by  the  Court. 

Statement  of  Facts. —  This  action  is  brought  by  the  plaintiffs  as  assignees 
of  the  following  note: 

"On  the  20th  of  August,  1838,  we  jointly  and  severally  promise  to  pay 
James  Kinza,  or  order,  the  sum  of  three  thousand  nine  hundred  dollars,  with 
seven  per  cent,  interest  per  annum  from  the  date  hereof,  for  value  received  of 
him. 

"  Mark  Beaubien,  Jr., 
"Mark  Beaubien,  Sen. 

"  Chicago,  August  20,  1837:' 

Indorsed :  "  I  assign  the  within  note  to  Benjamin  Harris,  without  any  re- 
course on  me.     October  10,  1837.     James  Kinza." 

"  I  hereby  guaranty  the  payment  of  the  within  note,  unconditionally.  Ben- 
jamin Harris." 

"  We  guaranty  the  payment  of  the  within  note  at  the  Chicago  branch  of  the 
State  Bank  of  Illinois.     Kemball  &  Porter,  A.  Garrett,  George  W.  Dale." 

In  the  first  count  in  the  declaration  the  plaintiffs,  who  are  the  last  assignees, 
set  out  the  note  and  the  assignments,  and  aver  that,  when  the  note  became 
payable,  the  said  Mark  Beaubien,  Jr.,  did  not  reside  in  Illinois,  but  in  Michigan ; 
and  that,  the  24:th  August,  1838,  at  the  city  of  Chicago,  the  said  plaintiffs 
instituted  a  suit  on  the  note  against  Mark  Beaubien,  Sen.,  against  whom  judg- 
ment was  entered.  That  execution  on  the  judgment  was  issued,  which  was 
feturned  no  property.  The  second  count  contains  the  assignments  and  the 
note,  etc.,  as  the  first  count.  The  third  count  contains  the  note,  the  assign- 
ments, and  avers  that  the  defendants  assigned,  and  then  and  there  guarantied 
the  payment  of  the  said  note,  on  the  day  it  should  fall  due,  and  payable  at  the 
Chicago  branch  of  the  State  Bank  of  Illinois,  etc.     And  that  when  the  note  be- 
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•came  due  suit  was  brought,  etc.  The  fifth  count  sets  out  the  note,  the  assign- 
ments, and  avers  that  the  defendants  promised  to  guaranty,  and  did  guaranty, 
the  samQ,  as  above,  etc.  The  sixth  and  seventh  counts  are  substantially  the 
same  as  above.  The  defendants  pleaded  the  general  issue.  And,  on  the  trial, 
an  objection  was  made  to  the  introduction  of  the  note,  and  the  indorsements 
thereon,  on  the  ground  that,  in  the  first  and  second  counts,  the  assignments  of 
the  note,  merely,  are  set  out,  whilst  the  indorsement,  under  which  the  plaintiffs 
claim,  is  a  guaranty  to  pay  the  note  at  the  Chicago  branch  of  the  State  Bank 
of  Illinois.  And  this  guaranty,  it  is  contended,  is  not  evidence  under  the  other 
counts,  because  the  action  is  not  brought  on  it,  and  no  consideration  for  the 
guaranty  appears  either  on  its  face,  or  from  the  averments  in  the  declaration. 
§  556.  Nature  of  the  coi^raat  of  guaranty. 

The  indorsement  of  the  note  by  the  defendants  to  the  plaintiffs  is  not  a 
mere  assignment  of  the  note,  but  the  indorsers  guaranty  the  paj'raent  of  the 
amount,  when  due,  at  a  specific  place.  This  created  a  liability  somewhat  dif- 
ferent from  that  which  the  law  implies  from  an  ordinary  indorsement.  On  the 
face  of  the  note  no  place  of  payment  is  designated.  The  indorsement,  then, 
changes  the  place  of  payment,  and  binds  the  indorsers  as  guarantors  for  the 
amount.  This,  to  some  extent,  at  least,  must  be  considered  a  new  contract;  a 
contract  which  can  only  be  enforced  by  the  plaintiffs  with  whom  it  was  made. 
Had  they  assigned  the  note,  this  guaranty,  by  the  defendants,  would  not  have 
passed  to  the  assignee,  as  would  a  guaranty  given  at  the  creation  of  the  note. 
It  was  a  new  contract,  so  far  as  a  different  liability  from  a  simple  indorsement 
was  incurred,  not  incorporated  in  the  note,  nor  transferable  by  its  indorsement. 
In  the  case  of  the  Oxford  Bank  v.  Haynes,  8  Pick.,  423,  it  was  held  that  where 
upon  a  promissory  note,  made  by  S.  and  A.  to  the  plaintiffs,  were  written  the 
words,  "I  guaranty  the  payment  of  the  within  note,"  which  were  signed  by 
the  defendant,  that  he  was  a  guarantor,  and  not  a  surety.  If  the  indorsement 
of  the  defendants  be  considered  a  guaranty,  the  action  must  be  upon  it  as  a 
special  agreement,  or  upon  the  consideration  which  induced  the  defendants  to 
enter  into  it.  2  Cox.,  172;  2  Bro.,  66,  614;  2  Schoales  &  L.,  112;  Chitt.  on 
Bills  (ed.  1839),  373.  The  third  count  in  the  declaration,  and  in  the  counts 
tht^t  followed  it,  set  out  the  guaranty,  and  the  breach,  etc. 
§  557.  The  consideration  of  a  gxmrai\iy  need  not  he  stated. 
And  here  a  question  is  raised,  and  elaborately  argued,  whether  this  guaranty 
is  binding,  as  it  states  no  consideration.  That  this  is  an  undertaking  by  tiie 
defendants  to  pay  the  debt  of  another,  which  by  the  statute  of  frauds  must  be 
in  writing;  and  that,  as  a  consideration  is  essential  to  the  validity  of  every 
such  agreement,  it  must  be  stated  in  the  agreement.  The  statute  of  frauds  of 
this  state,  in  regard  to  this  question,  is,  substantially,  copied  from  the  29  Car. 
2,  ch.  3,  sec.  4.  "  No  action  shall  be  brought  whereby  to  charge  the  defend- 
ant upon  any  special  promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another  person,  unless  the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  of  some  other  person  thereunto  by  him  law- 
fully authorized."  Whether  the  consideration  constitutes  an  essential  part  of 
the  agreement,  which,  by  the  act,  must  be  in  writing,  is  a  question  that  has 
been  much  discussed  in  England  and  in  this  country,  and  upon  which  courts 
iiave  differed  in  their  decisions.  Until  the  decision  of  the  case  of  Wain  v.  Warl- 
ters,  5  East  R,  10,  was  decided.  Lord  Ellenborough  said,  "  we  had  always  taken 
the  law  to  be  clear,  that  if  a  man  agreed,  in  writing,  to  pay  the  debt  of  another, 
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it  was  not  necessary  that  the  consideration  should  appear  on  the  face  of  the 
writing;  and  so  understanding  the  law  we  have  no  authority  or  disposition  to 
change  it."  The  action  of  Wain  and  another  was  brought  against  Warlters, 
as  the  assignees  and  holders  of  a  bill  of  exchange,  drawn  by  one  Grore,  and 
accepted  by  one  Hall,  which  was  due,  and  for  the  payment  of  which  the  de- 
fendant gave  the  following  promise  in  writing:  "Messra.  Wain  &  Co.,  I  will 
engage  to  pay  you  by  half-past  four  this  day,  fifty-six  pounds  and  expenses  on 
bill,  that  amount  on  Hall."  On  this  promise  the  plaintiffs  alleged  that  they 
stayed  proceedings,  etc. ;  but  the  court  held  that  it  was  not  binding,  as  the 
consideration,  which  was  a  part  of  the  agreement,  was  not  stated  in  it.  That 
without  a  consideration  the  agreement  was  inoperative,  and  that  tiiey  might  as 
well  hear  parol  proof  of  the  promise  as  the  consideration.  This  decision  has 
been  much  examined  in  England,  and  in  several  late  cases  has  been  confirmed. 
And  particularly  in  the  cases  of  Saunders  t;.  Wakefield,  4  Bam.  &  Aid.,  595; 
Venkins  v.  Reynolds,  3  Brod.  &  B.,  14;  James  v.  Williams,  5  Bam.  &  Ad., 
1109;  Clancy  v.  Piggott,  2  Ad.  &  EU.,  473. 

The  same  doctrine  has  been  sanctioned  in  the  cases  of  Leonard  v.  Yreden- 
burgh,  8  Johns.,  29;  Lanson  v.  Wyman,  16  Wend.,  246.  It  has  been  denied  in 
the  cases  of  Hunt  t^.  Adams,  5  Mass.,  358;  Packard  ti.  Richardson,  17  Mass., 
122;  Levy  v.  Merrill,  4  GreenL,  180;  id.,  887;  Sage  v.  Wilcox,  6  Conn.,  81; 
Miller  v.  Irvine,  1  Dev.  &  B.,  103;   5  Cranoh,  151-2.    In  J5?  parte  Minet, 

14  Ves.  Jr.,  189,  Lord  Eldon  said  there  was  a  variety  of  authorities  directly 
contradicting  Wain  v.  Warlters;  and  in  Mc  parts  Gardom,  16  Ves.  Jr.,  286,  he 
says,  *'  until  that  case  was  decided  I  had  always  supposed  the  law  to  be  clear, 
that  if  a  man  agreed,  in  writing,  to  pay  the  debt  of  another,  it  was  not  neces- 
sary that  the  consideration  should  appear  in  the  writing."  On  reading  the  late 
English  decisions  on  this  subject,  I  cannot  perceive  the  conclusiveness  of  the 
reasoning  of  the  judges.  *  !Nor  can  I  perceive  the  danger  of  subverting  the  ob- 
ject of  the  statute,  by  adhering  to  what  Lords  Eldon  and  Ellenborough  con- 
sidered, before  the  decision  of  Wain  v.  Warlters,  its  settled  construction.  And 
it  will  be  found  that  in  some  of  the  latest  decisions  in  the  queen's  bench,  if  the 
above  case  has  not  been  departed  from,  its  principles  have  not  been  very  strictly 
adhered  to.  An  individual  agrees,  in  writing,  to  pay  the  debt  of  another.  .  It 
is  admitted  that  without  a  consideration  such  an  agreement  is  not  binding. 
But  why  may  not  the  consideration  be  proved  by  parol?  This,  the  court  say, 
would  open  the  door  to  fraud,  which  the  statute  of  frauds  intended  to  close. 
That  as  no  agreement  is  valid  without  consideration,  therefore  the  considera- 
tion is  an  essential  part  of  the  agreement,  and  must  be  in  writing.  So  a  con- 
sideration is  essential  to  the  validity  of  a  deed;  and  yet,  where  the  deed  upon 
its  face  expresses  no  consideration,  one  may  be  proved  by  parol.  Peacock  v. 
Monk,  1  Ves.,  128;   White  v.  Weeks,  1  Penn.,  486;  Davenpcwt  v.  Mason, 

15  Mass.,  85;  Hartley  v.  M'Anulty,  4  Yeates,  95.  **  No  court  of  common  law 
has  ever  said  that  there  should  be  a  consideration  directly  between  the  persons 
giving  and  receiving  the  guaranty.  It  is  enough  that  the  person  for  whom 
the  guarantor  becomes  surety  has  benefit,  or  the  person  to  whom  the  guar- 
anty is  given  suffers  inconvenience,  as  an  inducement  to  the  surety  to  become 
guaranty  for  the  debtor."    Com.  on  Contracts,  242. 

In  the  case  of  Newbury  v.  Armstrong,  6  Bing.,  201,  the  court  held  that  the 
consideration  sufficiently  appeared  on  the  following  guaranty :  "  I  agree  to  be 
security  to  you  for  J.  C,  late  in  the  employ  of  J.  P.,  for  whatever  you  may  in- 
trust him  with  while  in  your  employ  to  the  amount  of  £50."     Mr.  Justice  Bur- 

e20 


INDORSEES,  SURETIES  AND  GUARANTORS.  g  558. 

Tongb  observed,  "  whatever  is  necessarily  implied  may  be  taken  to  be  in  the 
instrument."  And  Chief  Justice  Tindall  remarked,  "  we  ought  not  to  be  too 
strict  in  the  construction  of  these  instruments;  for  if  every  agreement  entered 
into  by  a  tradesman  be  so  minutely  criticised,  it  will  be  necessary  to  resort  to 
an  attorney  in  the  most  common  intercourse  of  life."  In  the  case  of  Davies  v. 
Wilkinson,  decided  in  the  queen's  bench,  May,  1839,  and  reported  1  Jurist  (Am. 
ed.),  372,  the  court  held  the  following  instrument  valid:  "I  agree  to  pay  to 
Mr.  C.  DaVies,  or  his  order,  £695  at  four  instalments,  viz.,  £200  on  June  10, 
1833;  £150  on  the  settling-day,  after  the  St.  Leger,  at  Doncaster;  £150  on  the 
settling-day,  at  Epsom,  in  1834;  £100  on  the  settling-day,  after  the  St.  Leger, 
in  1834;  the  remaining  £95  to  go  as  a  set-off  for  an  order  of  Reynolds  to  Mr. 
Thompson,  and  the  remainder  of  his  debt  owing  from  Mr.  C.  Davies  to  him." 
Lord  Denman  observes,  ^*  this  instrument  is  a  note,  up  to  a  certain  point,  but 
the  addition  makes  it  an  agreement.  As  to  the  second  objection,  that,  if  it  be 
an  agreement,  there  is  no  consideration  on  the  face  of  it,  I  think  the  promise 
in  this  case  conveyed  by  the  words,  *  I  agree  to  pay,'  imports  consideration." 
How  these  words  import  a  consideration  more  than  the  words,  I  promise  to 
pay,  is  not  perceived.  The  court  seem  to  feel  the  practical  inconvenience  of 
their  former  decisions  on  this  subject,  and,  without  overruling  them  expressly, 
are  desirous  of  escaping  from  their  consequences. 

§  558.  The  consideration  may  he  the  taking  of  the  paper  guarantied. 
But  in  deciding  the  question  now  before  the  court,  it  appears  to  me  there 
need  be  no  conflict  with  the  English  decisions.  The  guaranty  here  is  hj  the 
defendants  as  indorsers  of  the  note  to  the  plaintiffs.  The  defendants  are  the 
assignees  of  the  note,  and  they  assign  it  to  the  plaintiffs*  Now  an  ordinary 
indorsement,  as  between  the  indorser  and  the  indorsee,  is  evidence  under  the 
general  count  for  money  had  and  received.  And  this  effect  is  given  to  the  in- 
dorsement although  in  fact  money  may  not  have  been  the  consideration  passing 
between  the  parties.  Now,  is  not  the  transfer  of  this  note  by  the  defendants 
to  the  plaintiffs,  at  the  time  of  the  guaranty,  sufficient  evidence  of  consideration? 
In  the  act  of  making  the  guaranty  the  property  in  the  note  is  assigned.  And 
does  not  this'import  a  consideration?  The  guarantors  are  not  only  parties  to 
the  note,  but  the  responsibility  they  assume  is  the  ground  on  which  the  plaint- 
iffs purchase  the  note.  There  is,  says  Com.  on  Contracts,  an  important  distinc- 
tion between  a  collateral  guaranty  on  a  separate  paper,  or  without  indorsement, 
that  a  bill  shall  be  duly  paid  by  the  parties  thereto,  and  the  act  of  indorsing 
the  instrument.  The  collateral  guaranty  is  void  unless^  it  be  in  writing  and 
signed,  and  be  given,  upon  a  sufficient  consideration.  Where  the  guaranty  or 
promise  to  pay  the  debt  of  another  is  made  at  the  same  time  with  the  contract 
to  which  it  is  collateral,  is  incorporated  into  it,  and  becomes  part  of  it,  the 
whole  is  one  contract,  and  the  want  of  consideration,  as  between  the  plaintiff 
and  the  guarantor,  cannot  be  alleged.  Leonard  v,  Vredenburgh,  8  Johns.,  29. 
And  much  less  can  a  want  of  consideration  be  alleged  by  an  assignor  who  in 
assigning  a  note  guaranties  the  payment  of  it.  This  case  is  much  stronger  than 
the  one  cited  from  Johnson.  The  guarantor  in  that  case,  at  the  time  the  note 
is  executed,  guaranties  its  payment.  He  had  no  beneficial  interest  in  the  note, 
but  was  the  mere  surety  of  the  maker.  And  as  this  "was  done  at  the  time  the 
note  was  given,  the  act  of  guaranty  became  incorporated  in  the  note  and  con- 
stituted a  part  of  it.  The  note  may  have  been  received  on  his  credit,  and  he 
shall  not  set  up  a  want  of  consideration.  The  same  reason  applies  with«greater 
force  against  the  defendants.    Their  guaranty  was  not  only  an  inducement  to 
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the  plaintiffs  to  receive  the  note,  but  they  were  the  holders  and  owners  of  the 
note,  and  as  such  were  interested  in  selling  and  transferring  it  to  the  plaintiffs. 
Thej,  it  is  trae,  undertake  to  pay  the  debt  of  the  drawers  of  the  note,  but  they 
do  so  that  they  may  pass  the  note  to  the  plaiatifls  more  readily,  and  at  its  fall 
nominal  value.  If  this  be  not  the  clear  import  of  the  traoaaetion,  both  from 
the  language  of  the  guaranty,  connected  with  the  note,  and  the  assignraeat  of  it| 
and  the  averments  in  the  declaration,  I  have  failed  to  comprehend  the  subject. 
Where  the  party  himself  is  benefited  by  the  transfer,  says  Chitty  on  Bills  (ed. 
1839),  272,  it  should  seem  that  even  his  verbal  promise  would  be  valid.  I  can- 
not doubt  that  the  defendants,  under  the  circumstances  of  this  case,  cannot 
allege  a  want  of  consideration,  and  I  think  the  guaranty  is  sufficiently  set  ont 
in  the  third  and  other  following  counts.  The  district  judge,  however,  enter- 
taining some  doubts  as  to  the  sufficiency  of  the  averments  of  the  declaration 
to  admit  the  evidence,  a  proposition  was  made  to  certify  the  point  to  the  su- 
preme court,  under  the  act  of  congress.  But  the  plaintiff's  attorneys,  to  avoid 
delay,  asked  leave  to  amend  the  declaration,  which  was  granted. 

RUSSELL  V.  PERKINS. 
(Circuit  Court  for  Massachusetts:  1  Maaon,  868-37L    1818.) 

Statement  of  FAcrrs. —  Assumpsit  on  an  agreement  made  in  1802  to  guaranty 
the  notes  of  Sturgis,  who  gave  notes  exceeding  $10,000  in  1803,  and  in  1S04 
formed  a'  partnership  with  Lovell,  which  continued  until  1816,  during  which 
time  S.'s  individual  notes  were  taken  up  and  firm  notes  were  given  in  renewal 
of  them.  These  notes  were  renewed  from  time  to  time  until  the  dissolution, 
upon  which  they  were  taken  up  and  replaced  by  S.'s  individual  notes.  These 
were  paid  by  the  plaintiff,  who  sues  defendant  on  his  guaranty. 

Opinion  by  Story,  J. 

§  559.  A  guaranty  of  the  notes  of  A.  cannot  he  applied  to  iJie  notes  of  A. 
and  B. 

I  am  of  the  opinion  that  the  plaintiff  is  not  entitled  to  recover.  Independ- 
ently of  every  other  objection,  it  is  decisive  against  the  plaintiff  that  the  case 
is  not  brought  within  the  terms  of  the  guaranty.  The  guaranty  cannot  in  rea- 
son be  construed  beyond  the  plain  and  obvious  import  of  its  language.  The 
letter  imports  that  the  defendants  will  guaranty  any  notes  indorsed  by  the 
plaintiff  for  Mr.  Sturgis,  to  the  amount  of  $10,000.  It  does  not  cover  any 
notes  indorsed  for  the  firm  of  Sturgis  &  Lovell.  Nothing  can  be  clearer  than 
that  a  guaranty  of  the  notes  of  A.  cannot  be  applied  to  the  notes  of  A.  and 
B.  It  is  wholly  unimportant  to  the  defendants  whether  the  notes  would  have 
been  more  or  less  safe  under  such  circumstances.  They  have  a  right  to  stand 
upon  the  terms  of  their  contract,  and  declare  non  in  haeo  fc&dera  venimus, 

§  660.  ^otes  are  extinguished  if  taken  up  when  due  and  replaced  hy  new 
Ones, 

The  original  notes  of  Sturgis,  indorsed  by  the  plaintiff  under  the  guaranty  in 
1803,  were  taken  up  and  extinguished  by  the  new  partnership  notes,  indorsed  by 
the  plaintiff.  When  once'  extinguished,  the  title  under  the  guaranty  was  gone, 
and  a  continuing  liability  could  not  be  afterwards  created  without  the  express  or 
implied  consent  of  the  defendants.  The  notes  on  which  the  present  action  is 
brought  were  indeed  made  by  Sturgis,  and  indorsed  and  paid  by  the  plaintiff. 
But  there  is  no  pretense  that  they  were  ma4e  upon  the  faith  of  the  guaranty. 
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Supposing  they  were  now  for  the  first  time  made,  after  so  great  a  lapse  of  time^ 
upon  a  new  consideration,  the  defendants  would  not  be  liable  on  their  guar- 
anty ;  for  the  guaranty  could  not  be  applied  to  indorsements  made  for  the 
first  time  at  such  a  distance  of  time.  Much  less  could  these  notes  be  sustained 
under  the  guaranty,  when  they  were  made  for  the  express  purpose  of  chang- 
ing partnership  transactions  into  individual  negotiations,  so  as  to  shape  a  case 
within  the  terms  of  the  guaranty.  If,  indeed,  these  notes  could  be  referred 
back  (as  they  certainly  cannot  be)  to  the  original  transactions  in  1803,  the  facts  . 
would  be  equally  fatal  to  the  plaintiff,  for  he  would  be  guilty  of  gross  laches 
in  not  giving  notice  of  the  indorsements  to  the  defendants  during  the  space  of 
twelve  years,  and  in  giving  credit  to  the  firm  during  all  that  time,  without  any 
communication  with  the  defendants,  on  account  of  debts  incurred  under  the 
guaranty.  It  is  not,  however,  necessary  to  dwell  on  this  view  of  the  cause,  be- 
cause it  is  plain  that  the  original  notes  of  Sturgis,  in  1803,  to  which  alone  the 
guaranty  ever  attached,  were  duly  paid  and  extinguished,  as  they  became  due, 
at  the  several  banks,  by  the  substitution  of  new  notes  in  the  partnership  name, 
which  the  defendants  never  undertook  to  guaranty. 

Verdict  for  the  defendants. 

LEWIS  V.  BREWSTER 
(Circuit  Court  for  Michigan:  2  McLean,  21-27.     1889.) 

Opinion  by  the  Court. 

State^ient  of  Facts. —  To  the  four  special  counts  in  the  declaration  the 
defendant  demurs,  and  takes  issue  on  the  common  counts.  The  questions  in  the 
case  arise  on  the  demurrer,  and  there  are  some  objections  as  to  the  manner  in 
which  the  instrument  is  set  out;  but  as  the  main  point  appears  in  the  declara-. 
tion,  it  is  proper  to  advert  to  the  obligation  on  which  the  action  is  founded.  It 
is  as  follows:  "July  27,  1838.  I  do  hereby  guaranty  the  eventual  payment 
to  Greorge  W.  Lewis,  of  Boston,  Mass.,  of  the  following  named  notes  or  obliga-. 
tions,  given  by  Mead,  Kellogg  &  Co.,  to  the  order  of  said  Lewis,  and  payable 
at  the  Commercial  Bank  in  the  city  of  New  York,  viz. :  One  note  for  $1,666.65, 
due  two  months  from  date;  one  note  for  $1,666.39,  due  three  months  from 
date ;  one  note  for  $1,686.34,  due  four  months  from  date ;  one  note  for  $1,689.37, 
due  five  months  after  date;,  one  note  for  $1,722.30,  due  six  months  from  date, 
which  said  notes  are  given  by  said  Mead,  Kellogg  &  Co.,  to  said  Lewis,  in  pay- 
ment for  bis  account  against  them,  which  account  is  this  day  settled  in  full,  as 
above.  The  above  is  done  for  a  valuable  consideration."  Signed,  "  William 
Brewster." 

§  661.  Consideration  essential  to  sustain  a  guaranty;  hut  it  inay  he  credit 
given  to  the  guarantor's  principal. 

It  is  objected  to  the  first  count  that  it  does  not  set  forth  a  consideration  for 
the  undertaking  of  the  defendant.  But  this  objection  seems  not  to  be  well 
founded.  In  the  first  count  it  is  alleged  that,  in  consideration  the  plaintifif,  at 
the  special  request  of  the  defendant,  would  sell  and  deliver  to  Mead,  Kellogg 
4&  Co.,  merchandise  to  the  amount  of  $8,040.95,  the  defendant  promised, 
whether  in  writing  or  not  does  not  appear,  to  guaranty  the  payment  of  certain 
notes  to  be  given  by  the  purchasers  for  the  same.  And  the  plaintiff  avers  that 
the  merchandise  was  sold,  the  notes  taken  on  the  27th  July,  1838,  and  that  on 
the  same  day  the  defendant,  in  writing,  guarantied  the  eventual  payment  of  the 
same.    Now  it  sufficiently  appears  in  the  declaration  that  the  merchandise 
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was  sold  on  the  promise  to  guaranty  the  payment  of  the  notes  to  be  given,  and 
that  the  guaranty  was  executed  in  pursuance  of  this  promise.  Here  was  a  con- 
fidence and  trust  reposed  in  the  defendant,  which  induced  the  plaintiff  to  sell 
the  goods,  and  this  constitutes  a  consideration  for  the  guaranty. 

§  662.  Notice  of  acceptance  of  promise  to  guaranty  not  necessary,  when. 

But  it  is  alleged  that  the  promise  to  guaranty  the  notes,  not  being  in  writing, 
was  void,  and  that  the  declaration  does  not  show  that  the  defendant  had  notice 
.of  the  acceptance  of  his  guaranty.  And  the  cases  in  7  Pet.,  113,  and  12  Pet., 
497,  are  referred  to.  These  cases,  however,  as  it  regards  the  notice  of  the 
acceptance  of  the  guaranty,  are  not  analogous  to  the  present  one.  This  is  a 
guaranty  of  the  payment  of  certain  notes  specified,  and,  of  course,  is  a  recogni- 
tion of  the  obligation  of  the  original  promise.  It  admits  every  legal  requisite 
necessary  to  give  effect  to  the  obligation.  Under  the  written  guaranty  now 
before  us,  there  could  be  no  notice  of  acceptance,  for  the  execution  of  the  instru- 
ment shows  an  acceptance. 

§  563.  Doctrine  of  consideration. 

That  there  must  be  a  consideration  to  make  a  guaranty  obligatory  is  admit- 
ted. But  this  consideration  is  generally  found  in  the  credit  given  to  the  guar- 
antor, which  induced  the  vendor  to  part  with  his  property.  If  it  be  admitted 
that  the  guarantor  was  not  discharged  from  his  promise,  it  is  contended  the 
count  is  defective  in  not  averring  that  the  guaranty  was  in  consideration  of 
this  liability.  4  John.,  280.  That  the  guaranty  was  given  in  consideration  of 
the  sale  of  the  goods  on  the  promise  of  the  guarantor  to  be  responsible,  though 
not  in  terms  averred,  sufficiently  appears  from  the  facts  stated  in  the  first 
count.  A  special  averment  of  this  fact  would  have  been  more  technical,  and 
more,  perhaps,  in  conformity  to  the  correct  rules  of  pleading;  but  it  would  not 
have  given  greater  point  or  certainty  to  the  count 

§  &64.  Guarantor  is  entitled  to  notice  of  default. 

That  the  holder  of  the  notes  was  bound  ta  use  diligence  is  a  doctrine  well 
established ;  but  it  is  not  necessary  to  consider  this  point  in  reference  to  the 
commencement  of  suits  on  the  notes  and  the  proper  averments  in  relation  to 
the  same,  which  it  is  contended  are  not  to  be  found  either  in  the  first  or  the 
second,  third  and  fourth  counts.  We  will  come  at  x>nce  to  the  great  question 
in  the  case,  which  is,  whether  the  holder  of  the  notes  was  bound  to  give  notice 
to  the  guarantor  of  their  dishonor;  and  if  this  shall  be  resolved  in  the  afflrmar 
tive,  whether  the  declaration  should  contain  an  averment  that  notice  was  given. 
This  description  of  obligation  is  common  in  commercial  transactions,  and  the 
principles  which  govern  it  have  often  come  under  judicial  cognizance.  On  the 
part  of  the  plaintiff  it  is  contended  that  no  notice  was  necessary,  and  that  it 
is  matter  of  defense  for  the  defendant  to  show  the  damages  he  has  sustained 
for  want  of  notice.  And  to  sustain  this  position  2  HalFs  Rep.,  199;  9  East, 
848;  1  Holt's  N.  P.,  153;  3  Moore,  15;  6  Moore,  521 ;  3  Brod.  &  Bing.,  211; 
1  Bing.,  216;  2  Camp.,  436;  10  Pet.,  482,  are  cited.  These  are  cases  in  which  a 
notice  to  the  guarantor  need  not  be  given,  as  where  the  drawer  of  the  note 
guarantied  is  insolvent  when  it  becomes  payable;  and  in  such  a  case  it  is  mat- 
ter of  defense  for  the  defendant  to  show  that  he  has  suffered  damage  for  want 
of  notice.  It  is  a  well  established  rule  that  the  same  degree  of  strictness  in 
regard  to  giving  notice  to  a  guarantor  is  not  necessary  to  charge  him  as  to 
charge  an  indorser;  and  there  are  English  authorities  which  favor  the  position 
taken  by  the  plaintiff  that  the  inquiry  is  whether  the  guarantor  has  been  in- 
jured by  want  of  notice.    But  the  weight  of  authority  in  the  English  books 
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is  against  the  position  assumed,  and  in  this  view  the  American  authorities  are 
still  stronger. 

The  undertaking  of  the  guarantor  is  collateral,  as  much  so  as  that  of  the 
indorser  of  a  bill;  and  the  reason  for  a  notice  to  him  is  as  strong  as  to  an 
indorser.  And  if  commercial  convenience  has  dispensed  with  the  same  strict- 
ness in  the  former  as  in  the  latter,  it  still  requires  a  reasonable  notice.  It  is  as 
necessary  that  the  guarantor  should  endeavor  to  obtain  an  indemnity  from  his 
principal  as  an  indorser;  and  it  is  on  this  ground  that  a  notice  is  as  indispen- 
sable in  the  one  case  as  the  other.  In  the  case  of  Reynolds  v.  Douglass,  12 
Pet.,  498,  the  court  say :  "  In  this  part  of  the  record  the  question  is  fairly 
raised  whether  the  insolvency  of  Haring,  prior  to  or  at  the  time  of  payment, 
"will  excuse  the  plaintiffs  from  making  a  demand  on  him  and  giving  notice  to 
the  guarantors."  And  after  referring  to  9  Serg.  &  Rawle,  198;  1  Barn.  <fe 
Cress.,  10;  8  East,  242;  3  Kent's  Com.,  123;  2  Taunt.,  206;  5  M.  &  S.,  62; 
3  Barn.  &  Cress.,  439.  the  court  remark:  "The  rule  is  well  settled  that  the 
guarantor  of  a  promissory  note  whose  name  does  not  appear  on  the  note  is 
bound  without  notice  where  the  maker  of  the  note  was  insolvent  at  its  maturit3^" 
And  again,  in  their  opinion,  the  court  say,  in  reference  to  the  charge  of  the 
circuit  court  to  the  jury,  "  in  their  fifth  and  last  instruction,  the  court  charge 
the  jury,  that,  to  enable  the  plaintiffs  to  recover  on  said  letter  of  credit,  they 
must  prove  that  a  demand  of  payment  had  been  made  of  Chester  Haring,  the 
principal  debtor,  of  the  debt  sued  for;  and  in  case  of  non-payment,  notice  should 
have  been  given  in  a  reasonable  time  to  the  defendants;  and  on  failure  of  such 
proof  the  defendants  are  in  law  discharged."  "This  instruction,  the  court  re- 
mark, rests  upon  the  necessity  of  a  personal  demand  of  Haring  by  the  plaint- 
iffs. It  has  been  already  shown  that  this  demand  was  unnecessary  in  case  of 
Haring's  insolvency."  From  this  opinion  it  is  clear  that  the  court  considered 
a  notice  to  the  guarantor  of  the  dishonor  of  the  note  guarantied  indispensable, 
except  in  case  of  insolvency.  But  that  where  an  insolvency  at  the  maturity  of 
a  note  is  established,  neither  a  demand  nor  notice  is  necessary.  The  same  doc- 
trine is  laid  down  in  the  cases  of  The  Oxford  Bank  v,  Haynes,  8  Pick.,  423 ; 
Garrow  v.  Gills,  9  Serg.  &  R,  202;  Greene  v.  Dodge,  2  Ohio,  498;  Grice  v. 
Bicks,  3  Dev.  Ala.,  R.  E.,  2;  Douglass  ?;.  Reynolds,  7  Pet.,  113. 

There  are  some  apparently  contradictory  decisions  to  those  in  the  New  York 
and  other  reports;  but  on  a  strict  examination,  they  will  be  found,  in  general, 
to  affirm  the  same  principle.  Where  the  guarantor  has  been  held  liable,  with- 
x)ut  notice,  it  has  been  where  the  maker  of  the  note  guarantied  was  insolvent 
-when  it  became  payable,  or  on  account  of  a  liability  growing  out  of  the  orig- 
inal transaction.  The  undertaking  of  the  guarantor  in  the  present  case  was, 
not  to  pay  absolutely  or  unconditionally,  but  to  pay  eventually;  that  is,  if  pay-^ 
ment  could  not  be  obtained  of  the  drawers.  His  undertaking  was  then  con- 
ditional, and  a  notice  of  the  happening  of  the  condition  which  was  to  make 
his  obligation  absolute  was  necessary;  and  this  we  consider  is  the  well  estab- 
lished doctrine  sanctioned  by  the  supreme  court.  If  the  parties  who  ought 
primarily  to  have  paid  the  bill  or  note  were  solvent  at  the  time  the  same  be- 
came due,  and  for  some  time  afterwards,  and  only  subsequently  became  insolv- 
ent, before  notice  or  inference  of  actual  damage  from  the  want  of  notice  to 
the  party  guarantying,  or  otherwise  collaterally  liable,  will  prevail  until  rebut- 
ted by  actual  proof,  that  if  notice  had  been  given  payment  would  not  have 
been  obtained.  Chitt.  on  Bills  (ed.  1839),  474 ;  Philips  v,  Astling,  2  Taunt.,  206 ; 
Holbrow  V.  Wilkins,  1  Barn.  &  Cress.,  10;  Bridge  v.  Berry,  3  Taunt.,  130; 
VouIII— 40  625 
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Bishop  V.  Rowe,  3  Maule  &  Selw.,  362;  iCory  v.  Scott,  3  Barn.  &  Aid.,  619. 
If  this  notice  was  essential  to  fix  the  responsibility  of  the  guarantor,  was  it 
necessary  to  aver  it  in  the  declaration  specially ;  or,  is  the  general  averment 
in  the  counts  demurred  to  sufficient? 

§  565.  Necessary  averments  in  pleading  to  excuse  defective  notice. 

Everything  necessary  to  give  the  plaintiff  a  right  of  action  must  appear  ia 
the  declaration;  and  a  notice  being  indispensable  to  this  right  must,  of  course, 
be  averred.  The  omission  of  an  averment  of  notice,  when  necessary,  will  be 
fatal  on  demurrer  or  judgment  by  default.  Cro.  Jac,  432.  This  defect  may  be 
avoided  by  a  verdict,  except  against  the  drawer  of  a  bill.  1  Strange,  214;  1 
Saund.,  228,  a;  4  Binn.,  108;  7  Serg.  &  R.,  310.  But  a  general  averment  ia 
a  declaration  on  a  bill  of  exchange  **  of  all  which  the  said  promises  the  de- 
fendants had  afterwards,  etc.,  had  notice,"  is  sufficient.  3  John.,  207.  The 
general  averment  in  this  case  is  the  same  in  all  the  counts,  and  is,  ''  of  all 
which  the  said  defendant,  on  the  2d  of  September,  1839,  at  Detroit,  had 
notice."  This  notice,  as  averred,  was  more  than  seven  months  after  the  last  note 
became  pa j'able,  and  was,  in  fact,  about  the  time  this  suit  was  commenced.  Had 
the  averment  been  "  of  which  premises  the  defendant  had  due  notice,"  it  might 
have  been  held  insufficient,  as,  under  such  an  averment,  the  fact  of  the  notice^ 
and  the  circumstances  under  which  it  was  given,  would  be  matter  of  evidence. 
But  the  notice  averred  is  special,  as  to  the  time  it  was  given,  which  was  near  a 
year  after  the  first  note  became  due,  and,  as  before  remarked,  more  than  seven 
months  after  the  last  one  was  payable;  and  no  excuse  is  alleged  why  it  was 
not  given  before.  There  are  circumstances  which  will  excuse  the  want  of 
notice,  and  these  should  always  be  stated  in  the  declaration.  Chitt.  on  Bills,  212, 
319;  1  Salk.,  214;  Vin.  Ab.,  title  Notice,  A.  2.  If  a  notice  be  necessary  it 
must  appear  in  the  declaration  to  have  been  given  in  due  time,  or  the  excuse 
for  not  giving  it  must  be  stated.  The  averment  of  a  notice  after  the  lapse  of 
so  long  a  period,  unaccompanied  by  an  excuse  for  the  delay,  does  not  show  the 
diligence  which  the  law  requires.  It  is,  in  fact,  nothing  more  than  the  general 
averment  of  notice,  which  refers  to  the  commencement  of  the  suit,  and  is  used 
in  some  cases  more  as  a  matter  of  form  than  substance. 

In  this  respect  we  think  the  declaration  is  defective;  and  without  examining^ 
the  other  points  made  in  the  argument  in  support  of  the  demurrer,  we  sustaia 
it  on  this  ground.     Leave  given  to  amend  declaration. 

DENNIS  V.  RIDER. 
(Circuit  Court  for  Illinois  :  2  McLean,  451-458.    1841.) 

Opinion  by  the  Court. 

Statement  of  Facts. —  This  action  is  brought  on  a  promissory  note.  The* 
defendants  pleaded  non-assumpsit  and  four  special  pleas,  substantially,  that 
Pierson  was  the  security  of  the  other  defendants.  That  he  gave  notice  to  the 
agent  of  the  plaintiffs  that  the  principals  were  in  doubtful  circumstances,  and 
requested  him  to  commence  suit.  That  his  co-defendants  were  then  solvent, 
and  able  to  pay  the  amount,  but  the  plaintiffs  neglected  to  bring  suit  until, 
etc.,  at  which  time  their  co-defendants  became  insolvent.  To  these  pleas  the 
plaintiffs'  counsel  demurred.  In  this  state  there  is  an  act  entitled  "An  act  for 
the  relief  of  sureties,  in  a  summary  way,  in  certain  cases,"  approved  2ith 
March,  1819,  which  provides  that  the  surety  may  give  notice  to  the  prom^ 
isee  or  holder  of  the  note,  in  writing,  forthwith  to  sue,  etc.,  and  if  he  shall  fail 
to  do  so  he  shall  forfeit  the  right  to  recover  from  the  surety. 
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§  666.  At  common  law  creditor  need  not  sue  maker  upon  hew^  requested  so  to 
do  by  surety. 

The  pleas  are  not  filed  under  this  statute,  but  at  common  law.  It  is  not 
pretended  that  the  notice  to  the  holder  of  the  note  was  given  in  the  manner 
required  by  the  statute.  To  sustain  these  pleas  the  case  of  Paine  v.  Packard, 
13  John.,  173,  is  relied  on.  In  that  case  it  was  said,  if  an  obligee,  or  holder  of 
a  note,  who  is  requested  by  the  surety  to  proceed  without  delay  and  collect 
the  money  of  the  principal,  who  is  then  solvent,  neglects  to  proceed  against 
the  principal,  who  afterwards  becomes  insolvent,  the  surety  will  be  exonerated. 
That  case  was  decided  without  argument,  and  no  authority  was  referred  to  ex- 
cept a  decision  in  10  East  Rep.,  34.  In  the  case  in  East  there  was  a  plea  filed 
similar  to  the  pleas  in  this  case,  which  was  not  demurred  to.  *Lord  Ellen- 
borough  said:  The  only  question  is,  whether  the  laches  of  the  obligees,  in  not 
calling  upon  the  principal  so  soon  as  they  ought  to  have  done,  if  the  accounts 
had  been  properly  examined  from  time  to  time,  be  an  estoppel  at  law  against 
the  sureties.  I  know  of  no  such  estoppel  at  law,  whatever  remedy  there  may 
be  in  equity.  The  defendants'  counsel,  also,  relies  on  the  case  of  King  v. 
Baldwin,  17  John.,  384.  That  was  an  appeal  from  the  decision  of  the  chan- 
cellor, before  whom  relief  was  asked  by  a  defendant,  against  whom  judgment, 
as  surety,  had  been  obtained.  He  pleaded  to  the  suit,  at  law,  that  the  plaintiff 
neglected  to  bring  suit,  although  specially  requested,  on  the  ground  that  his 
principal  was  about  to  become  insolvent.  The  court  overruled  the  evidence 
under  the  plea.  A  motion  was  made  for  a  new  trial,  but  not  prosecuted. 
And  on  the  ground  that  the  promisee  might  have  recovered  from  the  prom- 
isor, had  the  suit  been  prosecuted  as  requested,  the  bill  was  filed  praying  relief. 
Chancellor  Kent  dismissed  the  bill  on  the  ground  that  the  complainant  was 
entitled  to  no  relief.  He  examined  the  doctrine  at  large,  and  mamtained  that 
there  could  be  no  relief  at  law,  and  that  the  circumstances  of  the  case  en- 
titled him  to  none  in  equity.  In  the  court  of  errors  Judge  Spencer  reviews 
the  opinion  of  Chancellor  Kent,  and  reaffirms  the  doctrine  m  the  case  of  Paine 
V.  Packard.  The  judges  who  decided  that  case  were  Thompson,  Ch.  Justice, 
Spencer,  Yanness,  Yates  and  Piatt.  The  court  of  errors  being  equally  divided, 
the  presiding  officer  reversed  the  decision  of  the  chancellor.  Piatt,  Jus- 
tice, changed  his  opinion,  being  convinced  that  the  decision  in  Paine  v.  Pack- 
ard was  erroneous.     Yates  concurred  with  him,  and,  if  I  mistake  not,  Vanness. 

In  the  case  of  The  Bank  of  Steubenville  v.  Administrators  of  Carroll,  6 
Ham.,  207,  the  defendant  pleaded  that  he  signed  as  surety,  etc.,  to  which  the 
plaintiff  demurred,  and  the  court  decided  that,  if  any  change  be  made  between 
the  creditor  and  the  surety,  it  discharges  the  surety,  and  that  his  defense  may 
be  set  up  at  law  as  well  as  in  equity.  A  case  is  cited  in  14  Wend.,  165,  in 
which  it  was  held  that  a  notice  to  the  agent  of  the  promisee  to  prosecute  the 
principal,  by  the  surety,  was  sufficient.  The  rule  in  New  York  may  be  consid- 
ered, perhaps,  as  settled  by  the  decision  above  cited  in  the  court  of  errors.  A 
decision  in  that  court  establishes  the  law  for  the  state  of  New  York ;  but  it  is 
believed  that,  beyond  the  jurisdiction  of  that  state,  the  decisions  of  the  supreme 
court  are  chiefly  consulted  as  authority. 

§  667.  Indorser  discharged  by  giving  the  maker  time. 

The  rule  is  well  established  that  where  an  indorser  has  become  fixed  by  de- 
mand and  notice,  if  the  holder  of  the  bill  shall,  for  a  valuable  consideration , 
agree  with  the  drawer  or  acceptor  to  give  him  more  time,  it  discharges  the  in- 
dorser.   McLemore  v.  Powell,  12  Wheat.,  554;  Bank  of  United  States  v.  Hatch, 
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1  McL.,  90 ;  Same  Case,  6  Pet.,  250.  This  is  upon  the  ground  that  the  surety 
has  a  right,  at  any  time  after  the  bill  becomes  payable,  to  pay  the  holder,  and 
be  substituted  to  all  his  rights.  Not  that  he  is  entitled,  as  has  been  ruled  by 
several  courts,  to  an  assignment  of  the  bill,  because  that  is  discharged  by  the 
surely,  but  he  is  entitled  to  all  the  collateral  securities,  such  as  mortgages, 
pledges  of  personal  property,  etc.,  which  the  creditor  may  hold.  But  if  the 
creditor  make  a  contract  to  extend  the  time  of  payment,  this  suspends  this 
right  of  the  surety,  and  he  is  consequently  I'eleased.  And  so  if  the  creditor, 
without  the  consent  of  the  surety,  changes  the  nature  of  the  obligation  of  the 
principal  in  any  respect.  In  these  cases  relief  may  be  had  at  law.  The  ques- 
tion is  not  whether  the  surety  has,  in  fact,  been  injured,  but  whether  his  right 
to  pay  the  bill  or  note  has  not  been  suspended ;  or  whether  the  contract  has  not 
been  materially  altered  by  the  creditor  and  principal.  But  until  the  case  of 
Paine  v.  Packard,  in  13  Johns.,  and  The  Bank  of  Steubenville  v,  Administra- 
tors  of  Carroll,  5  Ham.,  no  case  has  been  found  where  relief  to  a  surety  beyond 
this  has  been  given  at  law.  The  case  of  Paine  v,  Packard  introduced  a  new 
rule.  It  was  so  considered  by  many  of  the  most  learned  and  able  men  who 
gave  opinions  in  the  case  of  King  v.  Baldwin,  in  17  Johns.  And  this  rule  is 
essentially  different  from  the  one  which,  prior  to  that  time,  had  been  recog- 
nized at  law.  That  was  founded  upon  an  essential  change  of  the  contract, 
either  as  to  the  time  of  payment  or  the  acts  to  be  done,  without  the  assent  of 
the  surety.  But  the  case  of  Paine  v.  Packard  held,  if  the  creditor  neglected 
to  prosecute  the  principal,  on  being  required  to  do  so  by  the  surety,  and  the 
principal  proved  to  be  insolvent,  the  surety  was  discharged.  And  this  without 
any  indemnity  offered  by  the  surety,  as  to  the  costs  incurred. 

§  668.   Diligence  by  creditor  to  hind  surety. 

Now  the  rule  has  been,  at  law,  that  the  creditor,  beyond  demand  and  notice, 
is  not  bound  to  active  diligence;  and  there  seems  to  be  reason  in  this,  for 
the  surety  confided  more  in  the  principal  debtor  than  the  creditor.  The  cred- 
itor, until  the  surety  became  bound,  was  unwilling  to  trust  the  principal.  Xow, 
if  the  creditor  or  the  surety  must  be  subjected  to  inconvenience  and  expense  on 
account  of  this  confidence,  should  it  not  fall  upon  the  surety?  He  was  the  act- 
ive agent  in  inducing  the  contract,  and  justice  would  seem  to  require  that,  to 
save  himself  from  loss,  he  should  again  become  active.  And  this  is  an  estab- 
lished principle.  In  pursuance  of  former  decisions  he  could  pay  the  money  and 
claim  all  the  rights  of  the  creditor,  or  he  could  file  a  bill,  and,  on  the  special 
circumstances  of  the  case,  ask  the  court  to  compel  the  creditor  to  bring  suit. 
The  New  York  rule,  however,  gives,  at  law,  the  same  effect  to  a  notice  as  re- 
sults from  a  decree  under  the  former  rule.  Now,  the  law  having  established 
the  rule  that  a  suit  in  chancery  is  necessary,  it  would  seem  not  to  be  advisable 
to  change  it  on  mere  notions  of  policy  or  convenience.  But  if  this  question 
were  now  open  it  might  be  considered  a  matter  of  doubtful  policy  to  adopt  the 
New  York  rule.  There  are  many  matters  which,  uhder  that  rule,  it  might  be- 
come necessary  to  investigate,  and  which  more  safely  and  properly  might  be 
examined  in  chancery  than  at  law.  Complicated  matters  of  fraud  connected 
with  the  circumstances  of  the  principal  debtor  might  arise;  the  time  of  his  in- 
solvency, etc.,  which  could  not  be  well  inquired  into  or  understood  without  his 
answer,  and  his  answer  can  only  be  required  in  chancery.  In  a  plain  case  where 
the  principal  debtor  was  solvent  when  the  notice  was  given,  and  afterwards  be- 
came insolvent,  it  would  seem  the  New  York  rule  would  be  salutary.  But 
such  a  case,  it  is  presumed,  would  seldom  occur.     The  former  rule  rested  upon 
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the  change  of  the  contract.  T?his  was  a  matter  of  fact  and  of  law  which  the 
jury,  under  the  instructions  of  the  court,  could  determine.  But  whether  the 
surety  had  been  injured  by  the  neglect  of  the  creditor  to  prosecute  the  principal 
debtor  must  often  give  rise  to  questions  which  can  only  be  investigated  in 
chancery.  The  old  rule,  therefore,  seems  to  be  safer  and  better  than  the  new 
one;  and  this  is,  no  doubt,  the  reason  why  the  new  rule  has  had  so  limited  an 
influence. 

Mr.  Justice  Story,  in  his  Equity  Jurisprudence,  1  vol.,  592,  sec.  639,  says :  If 
the  debt  is  due  and  the  creditor  does  not  choose  to  call  upon  the  debtor  for 
payment,  the  surety  may  come  into  equity  by  a  bill  against  the  creditor  and 
the  debtor  and  compel  the  latter  to  make  payment  of  the  debt,  so  as  to  exon- 
erate the  surety  from  his  responsibility.  In  cases  of  this  sort,  he  says,  there  is 
not,  however,  any  duty  of  active  diligence  incumbent  upon  the  creditor.  'It  is 
for  the  surety  to  move  in  the  matter.  But  if  the  surety  requires  the  exercise  of 
such  diligence,  and  there  is  no  risk,  delay  or  expense  to  the  creditor,  or  a  suita- 
ble indemnity  is  offered  against  the  consequences  of  risk,  delay  and  expense,  it 
seems  that  the  surety  has  a  right  to  call  upon  the  creditor  to  do  the  most  he  can 
for  his  benefit,  and  if  he  will  not,  a  court  of  equity  will  compel  him.  Nesbit 
V.  Smith,  2  Bro.  Ch.,  579;  Hays  v.  Ward,  4  Johns.  Ch.,  123.  In  the  322d 
page,  sec.  327  of  the  same  volume,  Mr.  Justice  Story  says :  Whether  the  surety 
can  thus  compel  the  creditor  to  sue  the  principal  or  not,  he  has  a  clear  right, 
upon  paying  the  debt  to  the  principal,  to  be  substituted  in  the  place  of  the  cred- 
itor as  to  all  securities  held  by  the  latter  for  the  debt,  and  to  have  the  same 
benefit  that  he  would  have  therein.  Longthorne  v,  Swinburne,  14  Ves.,  162; 
Wright  V.  Morley,  11  Ves.  Jr.,  12,  22.  In  the  case  of  Wright  v.  Simpson, 
6  Yes.  Jr.,  734,  Lord  Eldon  admits  that  the  surety  might  have  a  right  to  com- 
pel the  creditor  to  proceed  against  the  debtor  under  some  circumstances. 
But  then,  in  such  a  case,  the  surety  is  compellable  to  deposit  the  money  in 
court  for  the  payment  of  the  creditor.  So  that  in  fact  it  is  but  the  case  of  an 
indirect  subrogation  to  the  rights  of  the  creditor,  upon  a  virtual  payment  of 
the  debt  by  such  a  deposit. 

§  569.    What  indulgence  to  principal  will  release  surety. 

A  surety  in  a  bond  will  be  released  when  the  obligee  does  some  act  which 
varies  the  terms  of  the  original  contract;  but  forbearance  to  sue  is  not  such  an 
act,  and  if  the  surety  think  otherwise,  he  should  apply  to  the  court  of  equity 
and  compel  the  obligee  to  sue.  Burn  v.  Poang,  3  Desaus.,  604.  The  indulgence 
granted  to  a  principal,  which  is  to  discharge  from  his  engagement,  must  be  of 
that  kind  whereby  the  value  of  the  contract  is  changed,  or  whereby  the  cred- 
itor, without  the  consent  of  the  surety  and  by  his  own  act,  puts  it  out  of  his 
own  power  to  enforce  the  payment  of  the  debt  by  the  principal.  It  does  not 
mean  a  mere  forbearance  to  sue  the  principal,  which  a  court  of  equity,  on 
application  of  the  surety,  might  direct  him  to  do,  on  pain  of  foregoing  his 
claim  against  the  surety.  Buchanan  v.  Bordley,  4  Har.  &  McH.,  41.  A 
surety,  apprehending  danger  from  the  delay  of  the  creditor,  may  come  into 
this  court  and  compel  the  creditor  to  sue  the  principal  debtor  on  giving  an 
indemnity  against  the  consequences  of  risk,  delay  and  expense.  Hayes  v. 
Ward,  4  Johns.  Ch.,  129.  To  require  the  creditor  to  sue  the  principal  on  a 
mere  notice  of  the  surety,  without  an  indemnity,  when  the  surety  could  not  be 
included  in  the  suit,  would  seem  to  be  unreasonable.  Upon  the  whole,  we 
think  that  the  case  of  Paine  v.  Packard  is  not  sustained  by  authority,  and,  on 
principle,  it  is  not  recommended  by  such  considerations  of  policy  as  should  lead 
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to  the  adoption  of  the  rule  sanctioned  by  it.  We  think  it  safer  to  follow  the 
old  rule,  which  is  well  established  in  practice.  The  demurrer  to  the  pleas  is 
sustained.  Judgment  for  the  plaintiff,  with  stay  of  execution  until  the  next 
term,  by  consent,  etc. 

ROSS  V.  JONEa 

(32  WaUaoe,  57^-5M.    1874) 

Error  to  U.  S.  Circuit  Court,  Eastern  District  of  Aakansas. 

Statement  of  Facts. —  On  the  31st  of  January,  1860,  Rives  gave  to  Bull  his 
note,  due  November  1,  1861.  Both  of  these  parties  were  citizens  of  Arkansas. 
Bull  indorsed  it  to  Jones,  of  Tennessee.  At  maturity  the  note  was  duly  pro- 
tested, and  notice  given  to  Bull  of  its  dishonor.  In  1869  Bull  died,  and  Koss 
became  his  administrator.  In  October,  1871,  Jones  sued  Ross  in  assumpsit  on 
his  intestate^s  indorsement,  and  Ross  pleaded  the  statute  of  limitations  of  five 
years,  to  which  Eoss  replied  that  the  statute  of  limitations  did  not  run  from 
June  1,  1861,  to  April  2,  1866,  on  account  of  the  civil  war,  and  that  the  suit 
was  brought  within  five  years,  etc.  Defendant's  rejoinder  was  that  the  courts 
were  closed  from  the  month  of  May,  1861,  to  the  month  of  March,  1865;  with- 
out this,  that  they  were  so  closed  from  June  1,  1861,  to  August  6,  1865.  To 
this  rejoinder  plaintiff  demurred,  because  it  put  in  issue  a  matter  of  public  law 
pleaded  in  the  rephcation.  The  demurrer  was  sustained.  The  second  plea 
was  in  effect  a  statute  of  Arkansas  (Gould's  Digest,  1015),  which  provides  that 
any  person  bound  for  another  as  security  in  any  .  .  .  note  .  .  .  may 
require  suit  to  be  brought  within  thirty  days  from  the  time  of  notice,  and  if 
suit  be  not  so  brought  by  the  holder  and  duly  prosecuted,  etc.,  the  security  shall 
be  exonerated,  etc.  The  plaintiff  demurred  also  to  this  plea,  and  this  demurrer 
being  also  sustained,  judgment  was  rendered  for  the  plaintiff. 

Opinion  by  Mr.  Justice  Clifford. 

Two  errors  are  assigned,  as  follows:  1st.  That  the  court  erred  in  sustaining 
the  demurrer  of  the  plaintiffs  to  tha  rejoinder  filed  by  the  defendant  to  the 
plaintiffs'  replication  to  the  first  special  plea  of  the  defendant.  2d.  That  the 
court  erred  in  sustaining  the  demurrer  of  the  plaintiffs  to  the  third  plea  of  the  de- 
fendant. 

§  670.  Statute  of  limitations  of  Arkansas — unsealed  written  contracts  barred 
in  five  years  from  maturity. 

I.  Unsealed  written  contracts  are  barred  by  the  statute  of  limitations  of  that 
state  in  five  years  from  maturity,  and  it  appears  that  the  note  described  in  the 
declaration  matured  on  the  1st  of  November  next  after  its  date,  but  the  record 
shows  that  the  indorser  deceased  on  the  15th  of  November,  1869,  leaving  the  note 
unpaid  and  outstanding.  Under  the  laws  of  the  state  the  general  statute  of  lim- 
itations runs  from  the  maturity  of  the  contract  to  the  granting  of  administration 
upon  the  estate  of  the  decedent,  when  the  general  statute  ceases  to  run  and  the 
statute  of  limitations  applicable  to  the  estates  of  deceased  persons  begins  to  run. 
Brown  v.  Merrick,  16  Ark.,  612;  Biscoe  v.  Madden,  17  id.,  533.  Hence  the 
defendant  pleaded  that  the  cause  of  action  did  not  accrue  to  the  plaintiffs  at 
any  time  within  five  years  next  before  the  grant  of  letters  of  administration 
upon  the  estate  of  the  deceased  indorser. 

§  671.  The  statute  of  limitations  was  suspended  in  the  insurgent  states  dur- 
ing the  rebellion. 

War,  when  duly  declared  or  recognized  as  such  by  the  war-making  power, 
imports  a  prohibition  to  the  subjects  or  citizens  of  all  commercial  intercourse 
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and  all  correspondence  with  citizens  or  persons  domiciled  in  the  enemy  country. 
Total  inability,  therefore,  on  the  part  of  an  enemy  creditor  to  sustain  any  con- 
tract in  the  tribunals  of  the  other  belligerent,  exists  by  the  law  of  nations  during 
the  continuance  of  the  war,  but  the  restoration  of  peace  removes  the  disability 
and  opens  the  doors  of  the  courts.  Unquestioned  right  to  sue  is  the  atatm  of 
the  creditor  if  the  contract  was  made  during  peace,  but  the  eflfect  of  war  is 
to  suspend  the  right,  not  only  without  any  fault  on  the  part  of  the  creditor,  but 
«nder  .circumstances  which  make  it  his  duty  to  abstain  from  any  such  attempt. 
His  remedy  is  suspended  by  the  acts  of  the  two  governments  and  by  the  law  of 
xatioBS,  not  applicable  to  the  contract  at  its  date,  but  which  comes  into  opera- 
tion in  consequence  of  an  event  over  which  he  has  no  control.  Hanger  v.  Ab- 
:bott,  6  Wall.,  539.  Peace,  it  is  said,  restores  the  right  and  the  remedy,  but  as 
that  cannot  be  if  the  statute  of  limitations  continues  to  run  during  the  period 
the  creditor  is  rendered  incapable  of  suing,  it  necessarily  follows  that  the  oper- 
ation of  the  statute  is  also  suspended  during  the  same  period.  Attempt  is  made 
:to  distinguish  the  case  before  the  court  from  the  case  in  which  that  rule  of  de- 
.cision  was  first  promulgated  by  this  court,  but  it  is  clear  that  the  attempt  must 
be  unsuccessful,  as  the  same  doctrines  have  since  been  applied  in  a  case  where 
.a  mortgagee,  who  was  a  citizen  and  resident  of  one  of  the  Confederate  States, 
fcrought  a  suit  after  the  close  of  the  w^ar  upon  a  bond  and  mortgage  executed 
jprior  to  the  war  by  citizens  of  one  of  the  loyal  states,  and  the  court  held  that 
the  period  from  the  proclamation  of  the  blockade  to  the  proclamation  that  the 
^war  was  closed,  must  be  deducted  in  the  computation  of  the  time  which  the 
fitatute  of  limitations  of  the  loyal  state  had  run  against  the  right  of  action. 
Brown  V.  Hiatts,  15  Wall,  177. 

§  67  2,  The  civil  war  was  flagrant  in  Arkansas  from  June  i,  1861^  to  April  ^, 
J866. 

Extended  discussion  of  that  topic  is  quite  unnecessary,  as  the  oft-repeated  de- 
cisions of  this  court  have  established  the  rule  that  the  statute  of  limitations 
"was  suspended  in  the  rebellious  states  during  the  existence  of  the  late  rebellion, 
and  the  express  decision  of  this  court  is  that  the  war  was  flagrant  in  that  state 
for  the  whole  period  specified  in  the  replication  filed  by  the  plaintiffs.  Bates- 
^ille  Institute  v.  Kauffman,  18  id.,  155.  Viewed  in  the  light  of  that  decision,  it 
is  clear  that  the  rejoinder  filed  by  the  defendant  is  suBRcient,  and  that  the  rul- 
ing of  the  circuit  court  adjudging  it  bad  was  correct.  The  Protector,  12  Wall., 
700;  Adger  v.  Alston,  15  id.,  555;  Semmes  v.  Insurance  Co.,  13  id.,  158;  Levy 
«;.  Stewart,  11  id.,  253. 

§  573.  An  indorser  is  not  a  surety y  and  his  indorsee  does  not  release  him  hy 
»jgiving  time  to  maker. 

II.  Due  demand  of  the  maker,  protest  and  notice  to  the  indorser  of  non- 
payment are  admitted,  and  it  is  alleged  that  the  indorser  suhsequervdy^  by  a  cer- 
:tain  notice  in  writing,  required  the  plaintiffs,  as  holders  of  the  note,  to  sue  the 
maker  and  the  indorser  at  a  time  when  the  maker  was  solvent  and  able  to  pay 
.the  same,  and  that  the  plaintiffs  omitted  for  more  than  thirty  days  to  comply 
with  the  |erms  of  the  notice,  during  which  time  the  maker  became  insolvent. 
Baaed  on  these  facts,  the  second  defense  set  up  is  that  the  indorser  was  dis- 
•charged  by  the  neglect  of  the  holders  of  the  note  to  comply  with  the  terms  of 
that  notice,  which  must  depend  in  a  great  measure  upon  the  nature  of  the  ob- 
Jligation  that  the  indorser  assumed  by  his  contract  of  indorsement.  If  the 
holder  of  a  negotiable  promissory  note  does  anything,  the  effect  of  which  is  to 
.suspend,  impair  or  destroy  the  right  of  the  prior  parties  to  indemnity  from  thos^ 
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otherwise  liable  over  to  them,  he  cannot  resort  to  the  parties  affected  by  his  con- 
duct to  make  good  the  default  of  the  maker  of  the  instrument.     Bank  v.  Hatch, 

6  Pet.,  258  (§§  589-591,  infra);  McLemore  v.  Powell,  12  Wheat,  556;  Wood  v. 
Bank,  9  Cow.,  194;  Bank  v.  Ilanrick,  2  Story,  416;  Newoomb  v.  Raynor,  21 
Wend.,  108;  Byles  on  Bills  (11th  ed.),  247,  n.  1;  3  Story  on  Notes  (5th  ed.), 
§  413.  Simple  indulgence,  however,  or  mere  delay  to  enforce  payment,  without 
a  binding  contract  to  give  time,  wuU  not,  under  the  general  rules  of  commercial 
law,  have  that  effect,  even  in  the  case  of  a  party  occupying  strictly  the  con- 
tract relation  of  a  surety.  Philpot  v.  Briant,  4  Bing.,  721;  Story  on  Notes 
(5th  ed.),  §  415. 

Indorsers,  it  is  sometimes  said,  are  sureties,  but  their  contract,  which  is  a  new- 
one  as  compared  with  the  maker  of  the  note,  differs  in  some  important  respects 
from  that  of  the  surety,  who  is  a  joint  promisor  with  the  principal,  as  the 
holder  of  such  an  instrument  is  under  no  obligation  to  use  diligence  to  enforce 
payment  against  the  maker  in  order  to  hold  the  indorser.  Bank  v.  Myers,  1 
Bailey,  418;  Powell  v.  Waters,  17  Johns.,  179;  Stafford  v,  Yates,  18  id"^,  329; 
Bant  V.  Rollins,  13  Me.,  205;  Page  v.  Webster,  15  id.,  256;  Bank  v.  Ives,  17 
Wen*,  502;  Sterling  t?.  Marietta  and  S.  T.  Co.,  11  Serg.  &  R.,  182;  Kennard 
V.  Knott,  4  Mann.  &  G.,  474.  Even  in  the  case  where  the  holder  of  a  promissory 
note  was,  after  the  note  fell  due,  called  upon  by  the  indorser  to  prosecute  the 
maker,  of  whom  the  amount  might  then  have  been  collected,  but  who  afterwards 
became  insolvent,  and  the  holder  neglected  to  do  as  requested,  still  it  is  held 
that  such  neglect  will  not  discharge  the  indorser.  Trimble  v,  Thorne,  16  Johns-, 
159 ;  Beebe  v.  Bank,  7  Watts  &  S.,  375.  Judicial  decisions  of  high  authority 
deny  that  the  indorser  is  to  be  regarded  as  a  surety  after  his  liability  is  fix^ 
by  due  presc^ntment,  demand  and  notice  of  the  dishonor  of  the  note,  and  insist 
that  when  his  liability  is  fixed  by  those  acts  of  the  holder,  that  he,  the  indorser,^ 
becomes  a  prijicipal  debtor  himself,  subject  only  to  the  condition  that  the  holder 
shall  do  no  act  to  suspend,  impair  or  destroy  his  remedy  over  against  prior  par- 
ties to  whom  he  has  a  right  to  resort  for  a  remedy ;  and  support  to  that  law  is 
certainly  derived  from  the  conceded  fact  that  the  indorser  is  answerable  upon 
an  independent  contract,  which  makes  it  his  legal  duty  to  pay  the  note 
when  duly  presented  and  demanded  and  due  notice  is  ^iven  to  him  of  its  dis- 
honor; and  also  from  the  fact,  which  is  also  conceded,  that  he  has  not  the  same 
reason  as  may  exist  in  common  cases  of  suretyship  to  compel  the  creditor  to 
active  diligence  against  the  maker,  as  he  has  in  general  the  complete  power,  by 
paying  the  note,  to  reinstate  himself  in  the  possession  and  ownership  of  the 
same,  and  thus  to  entitle  himself  to  a  personal  remedy  against  the  maker. 
McLemore  v,  Powell,  12  Wheat.,  556 ;  2  Parsons  on  Notes  and  Bills,  243-245 ; 
3  Kent  (12th  ed.),  114.* 

§  574.  The  contract  of  an  indorser  stated. 

Doubtless  the  indorser  is  in  some  respects  a  surety,  but  his  principal  relation 
to  the  instrument  is  that  expressed  by  the  commercial  term  applied  to  every 
party  who  contracts  that  obligation.  Such  a  party  to  such  an  instrument  con- 
tracts with  the  indorsee  and  every  subsequent  holder  to  whom  the  note  is 
transferred,  as  follows:  1.  That  the  instrument  and  antecedent  signatures  are 
genuine.  2.  That  he,  the  indorser,  has  a  good  title  to  the  instrument.  3.  That 
he  is  competent  to  bind  himself  in  such  a  contract.  4.  That  the  maker  is  com- 
petent to  bind  himself  to  the  payment,  and  that  he  will,  upon  due  presentment 
of  the  note,  pay  it  at  maturity.  5.  That  if,  when  duly  presented,  it  is  not  paid 
by  the  maker,  he,  the  indorser,  will,  upon  due  and  reasonable  notice  being 
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given  him  of  the  dishonor,  pay  the  same  to  the  indorsee  or  other  holder. 
Story  on  Notes  (5th  ed.),  §  135;  Story  on  Bills,  §  108;  2  Parsons  on  Bills  and 
JS'otes,  23;  Ogden  v,  Saunders,  12  Wheat.,  341;  3"Kent  (12th  ed.),  88;  Bateman 
on  Commercial  Law,  §  319.  Confirmation  that  the  indorser  is  not  a  surety  in 
the  general  sense  is  also  derived  from  the  fact  that  he  stands  in  the  attitude  of 
the  drawer  of  a  new  bill,  and  that  he  is  not  primarily  liable  to  make  the  pay- 
ment, but  only  in  case  of  the  default  of  the  maker  and  proof  of  due  present- 
ment, protest,  and  notice  of  dishonor,  and  that  even  then  he  cannot  be  joined 
with  the  maker,  as  the  surety  proper  may  be,  because  the  maker  and  indorser 
are  liable  on  different  contracts.  2  Parsons  on  Bills  and  Notes,  25.  Suppose 
that  is  so,  when  the  theory  is  tested  by  the  rules  of  commercial  law,  still  it  is 
insisted  by  the  defendant  that  the  contract  of  the  indorser  in  this  case  was  made 
in  the  state  where  he  resides,  and  that  the  indorser,  by  the  law  of  that  state,  is 
discharged,  for  the  reason  that  the  holder  of  the  note  omitted  to  seek  his 
remedy  against  the  maker,  as  thereto  requested  by  the  indorser. 

§  576,  A  statute  that  says  ^*' surety  "  not  construed  to  mean  ^^  indorser. '^^ 
Support  to  that  defense  as  exhibited  in  the  second  assignment  of  errors  is 
attempted  to  be  drawn  from  the  statute  of  the  state  where  the  indorser  resides, 
which  provides  in  effect  that  a  surety  in  any  bond,  bill  or  note  may  give  the 
holder  notice  to  sue  the  principal  in  writing,  and  if  the  holder  fails  to  do  so 
-within  thirty  days  the  surety  shall  be  discharged.  Gould's  Digest  of  Statutes, 
1015.  Founded  on  that  statute  the  defendant  alleges  that  the  indorsement 
was  made  in  that  state,  and  the  allegation  also  is  that  the  consideration  of  the 
note  was  a  debt  due  from  the  maker  to  the  plaintiffs,  and  that  it  was  made 
payable  to  the  decedent,  and  was  by  him  indorsed  merely  as  a  means  of  pro- 
curing his  liability  for  the  payment  of  the  said  debt  due  to  the  plaintiffs. 
Grant  that  the  contract  of  indorsement  was  actually  executed  in  that  state^ 
still  it  is  the  better  opinion  that  the  case  is  not  governed  by  the  statute  of  that 
state  already  referred  to,  for  the  reason  that  the  statute  of  the  state  does  not 
include  the  contract  of  an  indorser.  Sureties  in  a  note  who  become  joint 
promisors  with  the  maker,  it  may  be  conceded,  are  within  the  terms  of  that 
statute,  as  they  stand  in  the  same  relation  to  the  principal  as  in  a  bond  given 
for  the  payment  of  money  or  the  delivery  of  property.  Authority  to  give  the 
described  notice  arises  immediately  after  the  bond,  bill  or  note  falls  due,  which 
evidently  refers  to  the  lapse  of  time  specified  in  the  contract;  but  the  absolute 
obligation  to  pay  does  not  arise  in  the  case  of  an  indorser  before  notice  of  dis- 
honor, which  can  never  be  given  to  the  indorser  till  after  the  note  is  presented 
to  the  maker,  and  he  has  refused  or  neglected  to  fulfil  his  promise  to  pay,  so 
that  the  notice  in  writing  requiring  the  holder  to  sue  the'  indorser  with  the 
maker  would  seem  to  be  inapplicable  before  the  liability  of  the  indorser  is 
fixed  by  demand  of  payment  of  the  maker  and  his  refusal  to  comply,  and  no-  • 
tice  is  given  to  the  indorser  of  the  dishonor  of  the  note.  Evidently  the  statute 
contemplates  that  the  cause  of  action  will  accrue  against  the  principal  and 
surety  at  the  same  time,  which  is  never  the  case  with  the  indorser  and  maker. 
Such  a  notice  may  unquestionably  be  given,  by  a  surety  proper,  whether  hia 
contract  is  expressed  in  a  bond,  bill  or  note,  as  soon  as  the  instrument  .falls 
due;  but  it  would  be  unreasonable  to  suppose  that  an  indorser  would  give 
such  a  notice  before  his  liability  had  become  fixed,  as  it  may  be  that  such  a 
demand  to  sue  would  operate  as  waiver  of  the  right  to  notice  of  the  dishonor 
of  the  note.  Nor  is  it  necessary  to  extend  the  operation  of  the  statute  so  as  to 
include  an  indorser,  in  order  to  satisfj'  the  literal  scope  of  the  language  em- 
ess 
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ployed.  "  Persons,  bound  as  security  for  another,"  are  the  words  of  the  statute, 
-which  undoubtedly  includes  sureties  proper  in  a  bonjl,  bill  or  note;  but  it  would 
be  extending  the  words  of  the  statute  beyond  their  reasonable  meaning,  to 
hold  that  it  includes  an  indorser  whose  liability  is  fixed  by  the  required  notice 
of  the  dishonor  of  the  bill  or  note.  Beyond  all  doubt  the  statute  is  one  passed 
in  derogation  of  the  common  law,  even  if  restricted  to  sureties  in  the  general 
sense ;  but  it  would  be  even  more  so,  if,  by  a  broad  construction,  it  could  be 
extended  to  include  indorsers  upon  bills  of  exchange  and  negotiable  promissory 
notes. 

§  576.  Statutes  in  derogation  of  the  common  U^  construed  strictly. 

Statutes  passed  in  derogation  of  the  common  law,  it  is  everywhere  held, 
should  be  construed  strictly;  nor  is  there  any  subject  matter  to  which  that  rule 
should  be  applied  with  greater  intensity  than  where  the  attempt  is  made  to 
•change  by  local  legislation  the  rules  of  commercial  law  applicable  to  that  class 
of  commercial  instruments.  Remedies  of  a  statutory  character,  where  the 
right  to  be  enforced  was  unknown  at  common  law,  are  to  be  followed  with 
strictness,  both  as  to  the  methods  to  be  pursued  and  the  cases  to  which  they 
^re  to  be  applied.  Lease  v,  Vance,  28  la.,  509.  When  a  statute  alters  the  com- 
mon law  the  meaning  shall  not  be  strained  beyond  the  meaning  of  the  words, 
except  in  cases  of  public  utihty,  as  when  the  end  in  view  appears  to  be 
more  comprehensive  than  the  enacting  words.  Potter's  Dwarris  on  Statutes, 
186.  Where  the  expression  is  in  general  terms,  statutes  are  to  receive  such  a 
<5onstruotion  as  may  be  agreeable  to  the  rules  of  the  common  law  in  cases  of  that 
nature,  for  statutes  are  not  presumed  to  make  any  alteration  in  the  common 
Jaw,  beyond  what  is  expressed  in  the  statute.  9  Bacon's  Abridgment,  by  Bou- 
vier,  245;  Sedgwick  on  Statutes,  2d  ed.,  267;  1  Kent,  12th  ed.,  464;  Broom's 
Legal  Maxims,  4:th  ed.,  552. 

§  677.  Indorsee  may  sue  either  maker  or  indorser  or  both;  and  is  not  hound 
to  any  specia]*  diligence. 

Argument  to  show  that  the  statute  in  question,  if  it  be  construed  to  include 
the  indoreer  of  a  bill  or  note,  is  in  derogation  of  the  rule  of  the  commercial 
law,  is  scarcely  necessary,  as  it  appears  to  be  well  settled  that  it  is  no  part  of 
the  duty  of  the  holder  of  a  note  which  has  been  dishonored  and  due  notice 
thereof  given  to  the  indorser,  to  sue  the  maker  merely  because  the  indorser 
requests  him  so  to  do.  On  the  contrary  the  holder  has  his  choice  to  sue  any 
one  of  the  parties  to  the  note  who  is  in  default,  and  it  is  the  duty  of  the  in- 
dorser, if  he  desires  to  secure  the  amount  against  the  maker,  to  pay  the  note 
himself  and  thus  to  entitle  himself  to  bring  a  suit  against  that  party.  Story  on 
Notes,  5th  ed.,  §  115,  a.  Such  a  holder,  says  Judge  Story,  is  perfectly  at  liberty 
to  sue  any  or  all  the  parties  at  his  pleasure,  and  he  is  not  bound  to  any  dili- 
gence in  seeking  his  reimbursement.  Nor  can  the  indorser  insist  that  the 
holder  should,  upon  his  request,  use  any  such  diligence.  His  remedy  is  to  pay 
the  note  and  then  to  seek  recourse  against  the  maker  or  any  other  party  liable 
over  to  him.  Id.,  §  419;  Beebe  v.  Banks,  7  Watts  &  S.,  375.  Such  an  indorser, 
that  is,  one  whose  liability  is  fix6d  by  due  notice  of  the  maker's  default,  is  not 
entitled  to  the  aid  of  a  court  of  equity  as  a  surety,  as  he  has  the  right  to  pay 
the  amount  of  the  note  to  the  holder,  and  to  be  subrogated  to  all  his  rights  as 
against  the  maker.  Lenox  v.  Prout,  3  Wheat.,  525 ;  Trimble  v,  Thome,  16  Johns., 
153 ;  Warner  v.  Beardsley,  8  Wend.,  199 ;  Same  y.  Same,  6  id.,  610 ;  Frye  v.  Bar- 
ker, 4  Pick.,  382;  Hunt  v,  Bridgham,  2  id.,  581.  Xone  of  these  suggestions  are 
intended  to  deny  the  well-known  rule  that  the  maker  of  the  note  is  in  general 
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"the  prinoipal  debtor,  nor  that  all  the  other  parties  are  in  a  special  sense  sure- 
ties for  him;  they,  if  indorsers,  being  liable  only  in  case  of  his  default  unless 
the}'  have  waived  demand  and  notice.  Though  all  the  other  parties  are  sure- 
ties in  respect  to  the  maker,  still  they  are  not  co-sureties,  but  each  prior  party 
is  a  principal  in  respect  to  each  suteequent  party.  An  indorser  of  a  promis- 
sory note,  though  in  the  nature  of  a  surety,  is  not  for  all  purposes  entitled  to 
the  privileges  of  that  character,  as  he  is  answerable  upon  an  independent  con- 
tract, and  it  is  his  duty  to  take  up  the  note  when  it  is  dishonored.  Ellsworth 
^^  Brewer,  11  Pick.,  320.  Unquestionabl}'  there  is  in  some  respects  a  resem- 
blance between  the  indorser  and  a  surety,  but  in  others  there  is  none,  as.  he  does 
not  in  any  case  lose  his  character  of  indorser,  nor  can  he  be  made  liable  on  the 
note  without  proof  of  due  demand  and  notice.  Bradford  v,  Corey,  5  Barb., 
-462.  Proof  of  the  kind,  if  the  demand  and  notice  are  seasonable  and  in  due 
form,  removes  every  condition  from  his  liability  except  that  the  holder  will  do 
no  act  to  suspend,  impair  or  destroy  his  right  to  indemnity  from  such  other 
parties  to  the  instrument  as  are  bound  to  save  him  harmless.  Woodman  v, 
Eastman,  10  N.  H.,  359 ;  Warner  v.  Beardsley,  8  Wend.,  2d  ed.,  195  and  note. 

§  578.  Negotiable  notes  are  favored  inetruments. 

Negotiable  promissory  notes,  like  bills  of  exchange,  are  commercial  paper 
in  the  strictest  sense,  and  as  such  must  ever  be  regarded  as  favored  iustru- 
inents,  as  well  on  account  of  their  negotiable  quality  as  for  their  universal  con- 
venience in  mercantile  transactions.  Hence  the  law  encourages  their  use  as  a 
safe  and  convenient  medium  for  the  settlement  of  balances  among  mercantile 
men,  and  an}"^  course  of  judicial  decision  calculated  to  restrain  or  impede  their 
unembarrassed  circulation  would  be  contrary  to  the  soundest  principles  of  pub- 
lic policy.  Mercantile  law  is  a  system  of  jurisprudence  recognized  by  all  com- 
mercial nations,  and  upon  no  subject  is  it  of  more  importance  that  there  should 
be,  as  far  as  practicable,  uniformity  of  decision  throughout  the  world.  Good- 
man V,  Simonds,  20  How.,  3G4  (§§  420-425,  mprd).  Apply  these  several  sug- 
gestions to  the  case,  and  it  follows  that  the  statute,  when  properly  construed, 
does  not  include  the  indorser  of  a  negotiable  promissory  note  whose  liability 
has  become  absolute  by  due  notice  of  the  dishonor  of  the  note. 

Judgement  affirmed. 
WILLS  V.  CLAFLIN. 

(2  Otto,  135-142.     1875.) 

Ereor  to  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

§  579.  Liability  of  assignor  of  note  in,  Illinois, 

Opinion  by  Mr.  Justice  Davis. 

Statement  of  Facts. —  Claflin  &  Co.,  assignees  of  certain  promissory  notes, 
€ued  Wills,  Gregg  &  Co.,  assignors  of  said  notes,  on  their  contract  of  assign- 
ment made  in  the  state  of  Illinois.  The  inquiry  is,  whether  a  case  of  liability 
■was  made  out  on  the  trial,  under  the  peculiar  provisions  of  the  statute  of 
Illinois  on  the  subject.  This  statute  makes  promissory  notes  assignable  by  in- 
-dorsement  in  writing,  so  as  to  vest  the  legal  interest  in  the  assiguee;  but  the 
liability  of  the  assignor  is  not  absolute,  but  conditional.  He  agrees  to  pay  the 
note,  if  the  assignee,  by  the  exercise  of  due  diligence,  prosecutes  the^maker  to 
insolvency;  but  if  the  institution  of  a  suit  against  the  maker  would  be  unavail- 
ing, or  if  the  maker,  when  the  note  falls  due,  is  out  of  the  jurisdiction  of  the 
court,  and  therefore  beyond  the  reach  of  legal  process,  the  assignor  is  equally 
as  liable  as  if  due  diligence  by  suit  had  been  used.     Gross'  Comp.,  1869,  p.  462. 
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There  was  no  attempt  to  coerce  payment  of  the  makers  by  suit ;  and  the  as- 
signees assume  that  they  were  excused,  under  the  circumstances,  from  institut- 
ing it.  The  declaration  avers  insolvency,  non-residence,  and  that  a  suit  would 
have  been  unavailing.  On  the  trial,  the  circuit  court,  against  the  objection  of 
the  defendants,  admitted  evidence  that  a  petition  in  bankruptcy  was  filed  Jan- 
uary 20,  1870,  in  the  district  court  of  the  United  States  for  the  eastern  district 
of  Wisconsin,  against  Kimball  and  Butterfield,  the  makers  of  the  notes  sued  on  ; 
and  that  a  judgment  was  rendered  against  them  Jannary  29,  1870.  The  ad- 
mission of  this  evidence  is  assigned  for  error  on  the  ground  that  there  was  no 
allegation  in  either  count  of  the  declaration  which  justified  it,  or  the  charge  of 
the  court  that  the  adjudication  in  bankruptcy  excused  the  assignees  from  insti* 
tuting  suit  against  the  makers. 

§  680.  Proof  of  adjudication  in  hanJcruptcy  sustains  allegation  of  insolvency 
of  maker. 

There  are  two  averments  in  the  second  count  of  the  declaration,  as  follows : 
Firsty  "  And  the  plaintiffs  aver  that  at  the  time  when  each  of  said  promissory 
notes  became,*  by  its  terms,  due  and  payable,  the  said  Simeon  Pickard,  and  the 
said  Kimball,  and  the  said  Butterfield,  were  each  and  all  insolvent,  and  unable 
to  pay  the  amount  of  the  notes  by  them  respectively  subscribed  as  aforesaid,  or 
any  part  thereof,  and  hitherto  from  thence  have  continued  insolvent,  and  un- 
able to  pay  the  amount  of  the  notes  by  them  respectively  subscribed  as  afore- 
said, or  any  portion  thereof."  Second^  "  And  the  said  plaintiffs  aver  that  the 
institution  of  a  suit  against  the  said  Simeon  Pickard,  or  against  the  said  Kim- 
ball, or  the  said  Butterfield,  at  the  time  the  notes  so  by  them  as  aforesaid 
respectively  subscribed  became  due  and  payable,  or  at  any  time  since,  or  now^ ' 
would  have  been  and  would  be  wholly  unavailing."  It  is  contended  that 
these  two  averments  must  be  treated  as  one,  and  that  they  mean  that  a  suit 
against  the  makers  would  have  been  unavailing  by  reason  of  their  insolvency* 
If  this  were  so,  it  would  by  no  means  follow  that  the  record  was  inadmissible 
to  sustain  that  issue;  but,  be  this  as  it  may,  these  averments,  as  we  construe 
them,  are  distinct  and  independent  of  each  other.  The  first  is  complete  in 
itself,  because,  if  the  makers  were  insolvent,  it  would  have  been  idle  to  bring' , 
a  suit  against  them.  But  there  are  other  things  besides  insolvency  which 
might  render  a  suit  unavailing;  as,  for  instance,  want  of  consideration  in  the 
note,  or,  as  in  this  case,  an  adjudication  in  bankruptcy. 

§  581.  General  averment  that  sicit  on  note  against  mxiker  wotdd  Jiave  been  i/n- 
availing  sufficient  after  verdict. 

The  second  averment  was  not  limited  to  any  particular  cause,  but  was  gen- 
eral in  its  character,  and  left  the  pleader  free  to  show  on  the  trial  any  reason 
why  a  suit  would  be  unavailing.  It  does  not  contain  specifications  enough  to 
enable  the  party  to  defend  himself  (Crouch  v.  Hall,  15  111.,  264),  and  an  objeo 
tion  by  way  of  demurrer  would  have  prevailed.  But  the  question  here  is,  not 
whether  it  is  bad  on  demurrer,  but  whether  it  is  good  after  verdict.  "  At 
common  law,  after  verdict,  if  the  issue  joined  be  such  as  necessarily  to  require 
on  the  trial  proof  of  the  facts  defectively  or  imperfectly  stated  or  omitted,  and 
without  which  it  is  not  to  be  presumed  that  the  judge  would  direct  the  jury  to 
give,  or  »the  jury  would  have  given,  the  verdict,  such  defect,  imperfection  or 
omission  is  cured  by  the  verdict."  1  Chitty's  Plead.  (lOth  Am.  ed.),  673,  and 
cases  cited  in  note.  And  this  rule  is  adopted  in  Illinois.  In  Greathouse  «: 
Robinson,  3  Scam.,  8,  it  was  held  that  the  defendant,  to  avail  himself  of  a  de- 
fective averment  in  a  declaration,  must  demur  to  it.     "  If  he  elects  to  plead  to 
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the  declaration,  and  go  to  trial,  he  has  no  right  to  insist  upon  the  exclusion  of 
evidence  because  some  necessary  averment  is  omitted  or  defectively  set  forth." 
There  was,  therefore,  no  valid  reason  why  the  record  of  the  adjudication  of 
bankruptcy  should  have  been  excluded.  It  was  not  only  competent  but  con- 
clusive evidence  in  support  of  the  allegation  that  a. suit  against  the  makers 
would  have  been  unavailing;  for  the  bankrupt  act  prevents  the  institution  and 
prosecution  of  suits  against  parties  in  bankruptcy.  The  first  note  was  due  Jan- 
uary 18,  1870,  twodays  before  the  petition  in  bankruptcy  was  filed;  and  the 
first  term  of  court  held  at  Chicago,  after  the  note  became  due,  was  on  the  first 
Monday  of  the  following  month.  At  this  time  the  adjudication  in  bankruptcy 
was  in  force  and  a  suit  against  the  bankrupts  forbidden.  There  was  parol  tes- 
timony (received  without  objection)  to  show  that  the  debts  of  the  petitioners 
were  settled,  and  the  proceedings  in  bankruptcy  dismissed;  but  there  was 
nothing  to  fix  the  time  when  the  order  of  dismissal  was  made.  The  burden  of 
doing  this  rested  on  the  defendants,  and  so  the  jury  were  told.  As  this  view 
of  the  case  is  decisive  of  it,  it  is  unnecessary  to  notice  the  other  assignments  of 
error. 

Judgment  affirmed. 

MOTT  V.  WRIGHT. 
(Circuit  Court  for  Indiana:  1  Bissell,  53-58.     1865.) 

Opinion  by  McDonald,  J. 

Statement  of  Facts. —  This  is  an  action  of  assumpsit  on  ten  promissory 
notes,  all  dated  in  May,  1861.  Four  of  them  are  payable  six  months  after  date, 
and  six  of  them  seven  months  after  date.  Their  aggregate  is  $5,219.90.  They 
are  all  dated  at  the  city  of  New  York,  and  are  made  payable  at  the  Bank  of 
North  America  in  that  city.  These  notes  were  executed  by  John  Wright  to 
the  defendant,  Williamson  W.  Wright,  and  were  by  him  indorsed  in  blank. 
JS'onrOssumpsit  is  pleaded ;  and  the  trial  of  this  issue  is,  by  agreement,  submit- 
ted to  the  court  without  a  jury.  It  would  be  tedious  to  detail  all  the  testimony. 
The  following  is  the  substance  of  the  evidence :  The  notes  and  their  indorse- 
ments wei'e  produced  in  evidence.  For  some  time  before  they  were  made, 
John  W.  Wright  was  largely  indebted  to  Kobert  Ellis,  of  New  York.  The 
debt  evidenced  by  these  notes  had  been  kept  afloat  by  what  are  called  "  re- 
newal notes "  made  to  Ellis.  Of  these,  the  notes  sued  on  are  the  last  series. 
To  procure  them  Ellis  sent  his  agent  from  New  York  to  the  residence  of  the 
maker  and  indorser  in  Indiana,  with  the  notes  then  blank,  to  get  them  executed 
and  indorsed.  John  W.  Wright  being  then  abroad,  the  agent  called  on  Will- 
iamson W.  Wright,  the  defendant,  who,  at  the  agent's  request,  indoi*sed  the 
notes.  Thereupon  the  agent  left  the  notes  in  this  condition  with  D.  D.  Pratt, 
an  attorney  of  Indiana,  with  the  request  to  him  that  he  should  ask  the  said 
John  W.  Wright  to  sign  them  and  forward  them  to  Ellis,  in  New  York.  Pratt 
did  so.  John  W.  Wright  thereupon  signed  the  notes  in  Indiana,  and  forwarded 
them  by  mail  to  Ellis,  in  New  York.  When  the  notes  respectively  fell  due  a 
demand  for  payment  was  properly  made,  and  notices  of  their  non-payment 
were  duly  given,  according  to  the  law  merchant. 

§  582.  Dvs  diligence  against  maker  necessary  to  hind  indorser. 

By  the  law  of  Indiana,  the  indorser  of  such  notes  as  these  is  not  liable,  in 
consequence  of  their  non-payment  and  notice  thereof,  to  pay  them.  Due  dili- 
gence to  collect  them  from  the  maker  by  a  suit  against  him  must  generally  be 
used  in  order  to  fix  the  liability  of  the  indorser.     1  G.  &  H.  Stats.,  448;  Kel- 
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sey  V,  Eoss,  6  Blackf.,  536.  By  the  laws  of  Kew  York,  it  is  otherwise.  There, 
such  notes  are  governed  by  the  rules  of  the  law  merchant ;  and  the  indorser 
is  liable,  as  on  an  inland  bill.  It  becomes  important,  therefore,  to  ascertain 
whether  the  indorsements  in  question  are  governed  by  the  laws  of  Indiana  or- 
the  laws  of  New  York.  According  to  the  evidence,'  if  the  Indiana  law  pre- 
vails, the  plaintiff  cannot  recover,  because  he  does  not  appear  to  have  exercised 
the  diligence  which  that  law  requires.  But  if  the  law  of  New  York  is  to  gov- 
ern in  this  matter,  then  it  is  plain  that  the  finding  must  be  for  the  plaintiff. 

§  583.  An  indoreenient  is  a  neiv  and  distinct  contract^  governed  hy  the  lex  locL 

It  is  settled  in  Indiana  that  the  indorsement  of  a  note  is  a  new,  distinct  con- 
tract, and  is  governed  by  the  law  of  the  state  in  which  the  indorsement  is  made, 
and  not  by  the  law  of  the  place  where  the  note  was  executed.  Hunt  v.  Stand- 
art,  15  Ind.,  33;  Hose  v,  Parke  Bank,  20  id.,  94. 

§  684,  Indorsement  made  in  one  state  and  delivered  in  another — law  of  latter 
state  governs. 

The  only  question  then  is,  Were  these  indorsements  executed  in  Indiana  or 
New  York?  The  execution  of  an  indorsement  —  and  indeed  of  every  written 
contract  —  includes  in  legal  contemplation  two  essential  things:  the  actual 
writing  and  signing  of  the  instrument,  and  the  delivery  of  it  thus  written  and 
signed.  In  the  case  at  bar  it  is  very  clear  that  the  writings  on  the  back  of  the 
notes  were  made  by  the  defendant  in  Indiana.  But  to  make  those  writings 
of  any  validity  as  a  contract  between  the  parties,  they  must  have  been  delivered. 
Upon  the  evidence,  were  these  notes,  thus  indorsed,  delivered  to  Ellis  in  Indiana 
or  in  New  York?  It  is  a  well  settled  rule  of  law  that  "a  note  has  no  binding 
effect  until  it  is  delivered.  So,  when  indorsed  by  the  payee.  .  .  .  No 
matter  when  or  where  notes  are  signed,  they  are  made  at  the  time  and  place 
aud  by  the  act  of  delivery  accompanied  by  acceptance."  Edwards  on  Bills, 
187;  Hyde  v.  Goodnow,  3  Comst.,  266.  The  same  ruie  must  apply  to  the  in- 
dorsement of  notes,  because  the  reason  is  the  same.  Well  may  we  therefore 
say,  that  no  matter  when  or  where  an  indorsement  of  a  note  is  made,  in  legal 
contemplation  the  indorsement  is  executed  by  the  act  of  delivery  to  and  the  ac- 
ceptance of  the  indorsee.  In  this  view  the  discussion  seems  to  be  narrowed 
down  to  the  following  inquiry :  Was  the  act  of  John  W.  Wright  in  inclosing  the 
notes,  filled  up,  signed  by  him  and  indorsed  by  the  defendant,  in  a  letter 
directed  to  Ellis  in  New  York,  and  in  placing  the  same  in  an  Indiana  postoBice, 
a  delivery  of  the  notes  and  indorsements  to  Ellis,  and  an  acceptance  of  them, 
by  him?  In  view  of  the  evidence  I  cannot  think  that  in  legal  contemplation  it 
was.  The  notes,  as  indorsed^  were  "renewal  notes."  The  acceptance  of  them 
would,  I  think,  under  the  circumstances  proved,  have  operated  to  extinguish  the 
old  notes  in  the  place  of  which  they  were  given?  When  they  were  received  by 
Ellis  in  New  York  he  might,  so  far  as  I  can  see,  have  refused  to  accept  them 
and  held  on  to  the  old  notes.  But  when  they  came  to  his  hands  and  he  deter- 
mined to  take  them  in  satisfaction  of  the  old  notes,  the  new  notes  with  the  in- 
dorsements on  them  were,  I  think,  then  and  there,  in  legal  contemplation, 
delivered  and  accepted.  And  I  am  inclined  to  the  opinion  that  neither  the 
notes  nor  the  indorsements  on  them  had  any  legal  existence  till  that  moment. 
It  has  been  suggested  by  counsel  for  the  defendant  that  if  these  notes  had  been 
lost  on  their  way  to  New  York,  the  plaintiff  might  have  sued  on  them  as  lost 
instruments.  But  this,  I  rather  think,  is  begging  the  question.  He  mighC  have 
sued  on  them,  under  such  circumstances,  if  there  had  previously  been  a  legal, . 
valid  delivery  and  acceptance  of  them ;  otherwise  no\,. 
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From  the  evidence  I  conclude  that  the  arrangement  between  Ellis  and  John 
W.  Wright  was  substantially  this:  that  if  the  latter  would  send  to  the  former 
certain  notes  well  indorsed,  he  would  receive  them  in  lieu  of  the  notes  he  then, 
held  of  John  W.  Wright;  and  that  till  he  did  so  receive  them  the  arrangement 
was  not  consummated.  Moreover,  till  Ellis  had  actually  received  these  notes,. 
he  could  not  have  negotiated  them  as  he  did  to  the  plaintiff.  The  notes,  as  we 
have  seen,  were  indorsed  in  blank,  and  were  negotiated  to  the  plaintiff  by  actual 
delivery.  Indeed,  they  could  not  have  been  transferred  to  him  in  any  other- 
manner.  Besides,  it  may  well  be  asked  whether,  if  these  notes  had  been  lost 
on  their  way  to  New  York,  Ellis  would  have  been  bound  to  deliver  up  the  old 
notes  as  satisfied  by  the  receipt  of  the  new.  I  think  that,  in  such  a  case,  he- 
might  have  maintained  an  action  on  the  old  notes.  It  should  seem  unreason- 
able to  hold  that  the  old  notes  were  extinguished  before  the  new  were  actually 
received  and  accepted.  The  case  of  Cook  v.  Litchfield,  9  N.  Y.,  279j  appears. 
fully  to  sustain  the  foregoing  view.  That  case  was  much  like  the  present.  In 
both,  the  defendants  were  accommodation  indorsers,  and  indorsed,  out  of  the 
state  of  New  York,  notes  payable  In  it.  In  the  case  referred  to,  the  court  say^ 
"the  defendant  indorsed  the  notes  for  the  accommodation  of  the  maker.  This 
appeai-s  from  the  fact  that  the  notes  came  from  the  possession  of  the  maker 
and  not  of  the  indorser,  and  were  first  negotiated  in  New  York,  and  apparently 
for  the  benefit  of  Carew,  the  maker.  So  long  as  they  remained  in  Carew's 
hands,  there  was- no  liability  on  the  part  of  the  indorser.  The  indorser's  con- 
tract, therefore,  must  be  regarded  as  having  been  made  in  New  York,  where 
the  notes  were  delivered  to  Ryckman  [the  first  indorsee]  and  the  indorsement, 
first  became  effective.  The  law  of  Michigan  [where-  the  indorsement  was 
made]  has  no  application  to  the  case.  The  contract  having  been  made  in  New 
York,  the  law  of  New  York  governs  the  case  with  respect  to  the  sufficiency  of 
the  notice."  With  some  doubt  as  to  the  justness  of  the  views  above  expressed,. 
I  am  inclined  to  think  that,  on  the  evidence,  the  law  is.  with  the  plaintiff- 
Finding  for  the  plaintiff  accordingly.  • 

CAMDEN  V,  DOREMUa 
(3  Howai-d,  515-534.     1844.). 

Ebbor  to  U.  S.  Circuit  Court,  District  of  Missouri. 

Statement  of  Facts. —  The  agreement  referred  to  by  the  court  was  to  the  effect 
following:  That  the  Camdens  had  sold  and  assigned  to  Doremus,  Suydama 
&  Nixon,  a  note  for  $4,219.90,  negotiable  and  payable  at  the  Commercial  Bank 
of  Columbus,  Miss. ;  that  the  note  was  executed  by  Calhoun  to  Barrett,  and  in- 
dorsed by  Barrett  and  Tarpley  and  the  Camdens;  that  Doremus,  Suydams  & 
Nixon  were  to  send  the  note  to  the  Commercial  Bank  for  collection,  and  if  'it 
was  not  .paid  they  should  use  due  diligence  to  collect  it  of  the  drawer  and  in- 
dorsers before  calling  upon  the  Camdens;  and  if  it  could  not  be  made  out  of 
the  drawer  and  indorsers,  the  Camdens,  on  being  so  informed,  would  pay  it, 
principal,  interest  and  costs.  Signed  by  the  Camdens,  and  by  Doremus,  Suy- 
dams &  Nixon. 

§  585.  Objections  must  be  specific. 

Opinion  by  Mb.  Justice  Daniel. 

No  question  has  been  raised  on  this  record  in  reference  to  the  original  char- 
acter of  the  instrument  on  which  the  action  was  founded  as  a  negotiable  and 
commercial  paper,  mor  in  reference  to  the  duties  and  obligations  of  the  parties. 
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arising  purely  from  their  positions  as  parties  to  spcn  a  paper.  And  for  aught 
that  the  record  discloses,  every  requirement  of  the  law  merchant,  with  respect 
to  the  note,  or  with  respect  to  the  rights  of  the  iodorsers  thereof,  appears  to 
have  been  fulfilled.  Presentment  at  maturity  and  within  due  time  was  made 
at  the  Bank  of  Columbus,  Mississippi,  and  payment  there  demanded;  the  fail- 
ure to  make  payment  was  followed  by  regular  protest,  and  by  like  notice  to  all 
the  indorsers.  The  exceptions  specifically  urged  by  the  defendant  in  the  court 
below,  and  pressed  in  his  behalf  before  this  court,  grow  out  of  an  agreement 
signed  by  the  firm  of  the  Camdens  and  by  the  defendants  in  error  at  the  time 
that  the  note  of  Calhoun  was  indorsed  by  the  former  to  the  latter,  and  which 
agreement,  it  is  contended,  bound  the  defendants  in  error  to  undertakings  and 
acts  beyond  the  usual  duties  incumbent  upon  indorsers  and  holders  of  negotiable 
paper,  and  without  the  fulfilment  of  which  no  right  of  recovery  against  the 
plaintifi^s  in  error  could  arise.  Before  entering  upon  an  examination  of  this 
agreement  and  of  the  questions  which  it  has  given  rise  to,  it  is  proper  to  dispose 
of  an  objection  by  the  defendant  in  the  court  below,  which  seems  to  have  been 
aimed  at  the  entire  testimony  adduced  by  the  plaintiffs,  but  whether  at  its 
competency  or  relevancy,  or  at  its  regularity  merely,  that  objection  nowhere 
discloses.  After  each  deposition  offered  in  evidence  by  the  plaintiffs  to  the 
jury,  it  is  stated  that  to  the  reading  of  such  deposition  the  defendant,  by  his 
counsel,  objected,  and  that  his  objection  was  overruled.  A  similar  statement  is 
made  with  regard  to  the  record  of  the  suit  instituted  in  the^court  of  Hinds 
county  against  Calhoun,  the  maker  of  the  note,  and  offered  in  this  cause  as 
proof  of  due  diligence.  With  regard  to  the  manner  and  the  import  of  this 
objection,  we  would  remark  that  they  were  of  a  kind  that  should  not  have  been 
tolerated  in  the  court  below  pending  the  trial  of  the  issue  before  the  jury. 
Upon  the  offer  of  testimony,  oral  or  written,  extended  and  complicated  as  it 
may  often  prove,  it  could  not  be  expected,  upon  the  mere  suggestion  of  aa 
exception  which  did  not  obviously  cover  the  competency  of  the  evidence,  nor 
point  to  some  definite  or  specific  defect  in  its  character,  that  the  court  should 
explore  the  entire  mass  for  the  ascertainment  of  defects  which  the  objector 
himself  either  would  not  or  could  not  point  to  their  view.  It  would  be  more 
extraordinary  still  if,  under  the  mask  of  such  an  objection,  or  mere  hint  at 
objection,  a  party  should  be  permitted  in  an  appellate  court  to  spring  upon  his 
adversary  defects  which  it  did  not  appear  he  ever  relied  on,  and  which,  if  they 
had  been  openly  and  specifically  alleged,  might  have  been  easily  cured.  'Tis 
impossible  that  this  court  can  determine,  or  do  more  than  conjecture,  as  the 
objection  is  stated  on  this  record,  whether  it  applied  to  form  or  substance,  or 
how  far,  in  the  view  of  it  presented  to  the  court  below,  if  any  particular  view 
was  so  presented,  the  court  may  have  been  warranted  in  overruling  it.  We 
must  consider  objections  of  this  character  as  vague  and  nugatory,  and,  if 
entitled  to  weight  anywhere,  certainly  as  without  weight  before  an  appellate 
court. 

§  686.  Agreement  as  to  due  diligence^  fulfilment  of. 

Eecurring  to  the  agreement  signed  by  the  parties  at  the  time  of  the  transfer 
of  the  note,  and  to  the  instructions  given  and  refused  at  the  trial,  with  respect 
both  to  that  agreement  and  the  proceedings  had  in  fulGlment  thereof,  we  will 
remark,  as  to  the  agreement  itself,  it  is  clear  that  it  bound  the  indorsees  to  con- 
ditions beyond  those  which  are  implied  in  the  ordinary  transfer  and  receipt  of 
commercial  instruments.  Their  obligations,  therefore,  to  these  indorsers,  could 
by  no  means  be  fulfilled  by  a  compliance  with  such  usual  coaditions.  *  The  lan- 
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gnage  of  the  agreement  is  explicit.  The  said  Doremus,  Suydams  &  Nixou 
were  to  send  the  note  passed  to  them  to  the  Commercial  Bank  of  Colambus, 
Mississippi,  for  collection,  and  in  the  event  of  its  not  being  paid  at  maturity, 
they  were  to  use  reasonable  and  due  diligence  to  collect  it  of  the  drawer  and 
two  previous  indorsers  before  they  were  to  call  upon  the  said  Camdens,  etc., 
etc.  The  obligation  of  the  plaintiffs,  as  indorsees  and  holders,  would  have 
been  fulfilled  by  regular  demand,  protest,  and  notice;  from  these  a  right  of 
action  would  immediately  have  accrued.  But  the  condition  stipulated  in  the 
agreement  is,  that  before  they  can  have  any  right  to  make  demand  upon  their 
indorsers,  they  shall  diligently,  endeavor  to  collect  of  the  maker  and  previous 
indorsers.  With  the  view  of  showing  a  failure  in  the  plaintiffs  in  f ulfilhng  their 
contract,  and  of  deducing  therefrom  their  own  exemption  from  responsibility, 
the  defendants  first  offered  a  witness  to  prove  a  difference  in  the  practice  pre- 
vailing in  eastern  and  western  banks  with  respect  to  the  management  of  paper 
deposited  with  them  for  collection;  and  inquired  of  the  witness  whether  a  note 
presented  at  a  bank  for  payment  on  the  last  day  of' grace  by  a  notary  public, 
would  be  considered  as  having  been  sent  to  the  bank  for  collection,  within  the 
meaning  of  the  contract.  This  question,  on  motion  of  the  plaintiffs'  counsel, 
the  court  refused  to  allow,  and  rejected  all  testimony  by  the  witness  in  relation 
to  the  practice  of  banks  as  to  notes  deposited  for  collection,  unless  the  witness 
could  testify  as  to  the  practice  or  usage  of  the  Commercial  Bank  of  Columbus. 
The  ruling  of  the  court  on  this  point  we  think  was  proper.  The  note  was  made 
payable  at  the  Commercial  Bank  of  Columbus;  by  the  agreement  between  the 
parties,  it  was  moreover  expressly  stipulated  that  it  should  be  sent  to  that  bank 
for  collection ;  if,  then,  any  custom  or  practice  other  than  general  commercial 
usage  were  to  control  the  management  of  the  note,  it  was  the  usage  of  the 
Bank  of  Columbus,  certainly  not  the  particular  usage  of  other  banks  not  men- 
tioned in  the  contract,  and  perhaps  never  within  the  contemplation  of  the 
parties  to  that  contract.  The  next  exception  is  taken  upon  an  instruction 
asked  of  the  court  to  the  jury^  that,  unless  it  was  proved  to  their  satisfac- 
tion that  the  note  was  sent  to  the  Bank  of  Columbus  for  collection  by  the 
plaintiffs,  they  must  find  for  the  defendant.  The  court  responded  affirmatively 
to  the  proposition  that  the  note  should  have  been  sent  to  the  Bank  of  Colum- 
bus for  collection,  but  declared  its  opinion  that  by  presentment  and  demand  of 
piiyraent  of  the  note  at  maturity  by  the  plaintiffs  at  the  said  bank,  within 
banking  hours,  so  as  to  make  a  legal  demand  on  the  makers,  the  requirement 
of  the  contract  in  this  particular  would  be  complied  with.  A  nice  distinction 
might  be  made  between  the  language  of  the  agreement  and  that  of  the  in- 
fitruction  given  upon  this  point.  The  distinction,  however,  we  should  deem  to 
be  more  apparent  and  verbal  than  substantial,  and  not  to  be  applicable  either 
to  the  intention  of  the  parties,  or  to  the  real  merits  of  the  case.  The  note 
was  payable  at  the  Commercial  Bank  of  Mississippi.  The  maker  of  the  note 
resided  in  the  county  in  which  the  bank  was  situated ;  the  indorsers,  Barrett 
and  Tarpley,  who  were  to  be  looked  to  for  payment  before  proceeding  against 
the  Camdens,  were  also  residents  of  the  state  of  Mississippi.  Every  party 
upon  the  note  must  be  presumed  to  have  been  cognizant  of  its  character,  and 
to  have  known  when  and  where  it  was  payable,  and  was  bound  to  prepare  for 
his  respective  responsibility  arising  from  his  undertaking.  Other  notice  than 
that  to  which  the  law  entitled  him  from  his  peculiar  position  upon  the  note,  he 
had  no  right  to  claim.  It  would  be  going  too  far,  then,  to  imply  any  other 
right,  or  to  admit  it  upon  ground  less  strong  than  that  of  express  and  unequiv- 
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ocal  contract.  The  language  of  the  agreement  we  hold  not  to  amount  to  this^ 
and  as  being  satisfied  with  the  interpretation  that  the  note  should  be  regularly 
presented  and  payment  thereof  demanded  at  the  Commercial  Bank  of  Colum- 
bus, simply  as  one  of  the  means  of  collection  to  be  adopted  before  recourse 
should  be  had  to  the  last  indorsers. 

But  it  has  been  contended  that,  had  the  note  been  placed  under  the  manage- 
ment of  the  bank  itself,  notice  might  have  been  given  by  the  bank  to  the 
maker  and  prior  indorsers,  before  the  maturity  of  the  note,  and  that  thereby 
provision  might  have  been  made  to  meet  it  when  due.  In  reply  to  this  argu- 
ment, is  may  be  said  that  the  agreement  itself  expresses  no  such  purpose  or 
object,  in  requiring  the  note  to  be  sent  to  the  bank,  and  we  do  not  think  that 
such  an  object  is  necessarily  implied  in  the  requisition.  In  the  next  place, 
there  is  no  proof  that  the  bank  would  have  given  notice  to  the  maker  and  in- 
dorsers, previously  to  the  maturity  of  the  aote;  nor  is.  there  anything  in  the 
record  to  show  that  this  would  have  been  in  accordance  with  its  practice  in 
similar  cases.  Under  the  silence  of  the  contract  itself,  and  in  the  absence  of 
proof  dehors  the  agreement,  we  are  not  at  liberty  to  set  up  a  presumption, 
which  neither  the  language  of  the  agreement  nor  justice  to  the  parties  imper- 
atively calls  for. 

§  687.  Record  of  suit  evidence  of  dtte  diligence. 

The  defendants  also  excepted  to  the  opinion  of  the  court  given'upon  a  prayer 
to  instruct  the  jury  that  the  record  of  the  suit  by  the  plaintiffs,  against  the 
maker  and  prior  indorsers  of  the  note,  did  not  show  due  diligence  as  to  those 
parties.  This  instruction  the  court  refused,  but,  in  lieu  thereof,  instructed  the 
jury  that  the  record  was  proper  evidence  to  show  due  diligence  on  the  part  of 
the  plaintiff,  and  that  if  they  believed,  from  the  evidence  submitted  in  addi- 
tion to  the  record,  that  the  indorsers,  Barrett  and  Tarpley,  had  left  the  state  of 
Mississippi,  were  insolvent,  and  had  left  no  property  in  the  state  at  the  time  of 
the  judgment  in  the  said  record,  the  plaintiffs  were  not  bound  to  send  execu- 
tions to  the  counties  in  which  those  indorsers  respectively  resided  at  the  time 
when  the  suit  was  instituted  against  them.  This  court  can  conceive  no  just 
foundation  for  this  exception  to  the  ruling  of  the  circuit  court  The  condition 
to  which  the  plaintiff  was  pledged  was  the  practice  of  due,  that  is,  proper, 
just,  reasonable  diligence;  not  to  the  performance  of  acts  which  were  obvi- 
ously useless,  and  from  which  expense  and  injury  might  arise,  but  from  which 
advantage  certainly  could  not.  The  diligent  and  honest  prosecution  of  a  suit 
to  judgment,  with  a  return  of  nuUa  hona^  has  always  been  regarded  as  on©  of 
the  extreme  tests  of  due  diligence.  This  phrase,  and  the  obligation  it  imports, 
may  be  satisfied,  however,  by  other  means.  The  ascertainment,  upon  correct 
and  sufficient  proofs,  of  entire  or  notorious  insolvency,  is  recognized  by  the 
law  as  answering  the  demand  of  due  diligence,  and  as  dispensing,  under  such 
circumstances,  with  the  more  dilatory  evidence  of  a  suit,  evidence  which,  in  in- 
stances that  it  may  be  easy  to  imagine,  might  prove  prejudicial  alike  to  him 
who  should  exact,  and  to  him  who  would  supply  it.  Dulany  t?.  Hodgkin,  5 
Cranch,  333;  Violett  v,  Patton,  id.,  142  (§§  553-555,  supra);  Yeaton  v.  Bank 
of  Alexandria,  id.,  49.  We  hold,  therefore,  that,  both  as  to  the  instruction  re- 
fused and  as  to  that  which  was  gi^en  upon  this  prayer,  the  decision  of  the  cir- 
cuit court  was  correct. 
* 

§  588.  Set-off  against  indorsee;  effect. 

We  come  now  to  the  last  exception  taken  to  the  opinion  of  the  circuit  court 
upon  the  points  presented  to  it.    The  defendant  in  that  court  insisted  that,  by 
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• 
the  law  of  Mississippi,  the  plaintiffs  were  entitled  to  a  recovery  of  the  full 

amount  of  the  note,  against  the  maker  and  indorsers,  subject  to  no  set-off  be- 
tween the  maker  and  indorsers;  and  that,  if  the  plaintiffs  had,  b'y  their  neg- 
lect, permitted  a  judgment  for  a  smaller  amount,  the  defendant  was  discharged 
from  all  accountability  for  the  sum  thus  lost.  The  court  refused  so  to  lay 
down  the  law,  because  the  record  from  the  court  in  Mississippi  furnished  the 
only  evidence  to  which  the  instruction  praj^ed  for  referred,  and  no  negligence 
appeared  from  the  record  in  the  prosecution  of  the  suit  against  the  defendants 
thereto.  This  refusal  of  the  court  was  clearly  right,  and  the  reason  assigned 
for  it  is  quite  satisfactory.  The  question  to  which  the  instruction  asked  was 
designed  to  apply  was  that  of  due  diligence.  The  timely  and  bona  fide  prose- 
cution of  a  suit  is,  perhaps,  the  highest  evidence  of  due  diligence.  If,  in  the 
conduct  of  that  suit,  the  party  should  be  impeded  or  wronged  by  an  erroneous 
decision  of  the  tribunal  having  cognizance  of  his  case,  that  wrong  could  on  no 
just  principle  be  imputed  to  him  as  a  fault.  It  certainly  does  not  tend  to  show 
him  to  have  been  the  less  diligent  in  the  pursuit  of  his  claim;  and  least  of  all 
should  he  be  prejudiced  thereby,  when  the  error  insisted  on  has  been  induced 
by  the  person  who  seeks  to  avail  himself  of  its  existence. 

Upon  the  whole,  we  consider  the  rulings  of  the  circuit  court  upon  the  sev- 
eral points  before  it  to  be  correct.     The  judgment  is,  therefore,  affirmed. 

BANK  OF  UNITED  STATES  r.  HATCH. 
(6  Peters,  250-260.     1832.) 

Opinion  by  Mr.  JusncB  Story. 

Statement  of  Facts. — This  is  a  writ  of  error  to  the  circuit  court  of  Ohio.  The 
Bank  of  the  United  States,  as  holders,  brought  an  action  upon  a  bill  of  exchange 
jointly  against  Elijah  Pearson,  as  drawer,  and  against  William  8.  Hatch,  as  in- 
dorser,  under  a  statute  of  Ohio  authorizing  such  a  proceeding.  The  marshal 
having  returned  the  writ  "  not  found  "  as  to  Hatch,  the  bank  proceeded  to  take 
judgment  against  Pearson  alone.  The  present  suit  is  a  scire  facias  against 
Hatch  to  make  him  a  party  to  the  same  judgment,  so  that  execution  may  also 
issue  against  him,  according  to  the  provisions  of  the  same  statute.  The  dec- 
laration and  bill  of  exchange  in  the  original  proceedings  have  not  been,  as 
they  ought  to  have  been,  sent  up  in  the  record,  as  they  constitute  a  part  of  it; 
and  for  this  imperfection  a  certiorari  ought  to  have  been  awarded  if  anything 
material  in  it  were  now  controverted  by  the  parties.  It  appears  from  some  ex- 
hibits in  the  proceedings  that  the  bill  of  exchange  was  dated  at  Cincinnati  on 
the  23d  of  May,  1820,  and  was  as  follows:  "Sixty  days  after  date  hereof  pay 
to  the  order  of  William  S.  Hatch,  at  the  office  of  discount  and  deposit  of  the 
Bank  of  the  United  States,  at  Cincinnati,  $6,600,  which  charge  to  the  account 
of  yours  respectfully,  E.  Pearson."  Addressed,  "Mr.  Thomas  Graham,  Cin- 
cinnati, Ohio."  It  was  indorsed  by  Hatch  and  accepted  by  Graham.  Hatch 
pleaded  the  general  issue  non-assumpsit;  and  at  the  trial  the  jury  found  a  spe- 
cial verdict  as  follows : 

"  And  afterwards,  to  wit,  at  the  December  term  of  said  court,  in  the  year 
last  aforesaid,  came  the  parties  by  their  said  attorneys;  and  thereupon,  for  try- 
ing the  issue  joined,  came  a  jury,  to  wit:  William  B,  Van  Hook,  David  Todd, 
John  Larwell,  Randall  Stiver,  Isaac  N.  Norton,  A,  R  Chase,  Truman  Beecher, 
J.  R.  Geddings,  William  Rayne,  William  A.  Needham,  Ira  Paige  and  William 
A.  Johnson,  who,  being  impaneled,  elected,  tried,  sworn  and  affirmed  to  try 
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the  issue  between  the  parties,  upon  their  oath  do  say  that  E.  Pearson  made  the 
bill  of  exchange,  a  copy  of  which  is  attached  to  the  declaration  of  the  said 
plaintiffs  in* the  original  suit  against  said  Pearson,  the  drawer  of  said  bill,  and 
that  the  said  bill  was  regularly  indorsed  by  the  present  defendant,  Hatch. 
They  also  find  that  on  the  25th  day  of  July,  in  the  year  1820,  said  bill  of  ex- 
change was  duly  protested  for  non-payment,  and  that,  on  said  day  last  men- 
tioned, and  on  the  succeeding  day,  the  said  defendant  Hatch  was  boarding  at 
the  house  of  Henry  Bainbridge,  in  the  city  of  Cincinnati;  that  on  the  26th  day 
of  July,  in  the  year  1820,  the  notary  public  by  whom  said  bill  was  protested 
called  at  the  house  of  said  Bainbridge  and  inquired  for  said  Hatch,  and  was  in- 
formed by  a  Mr.  Young  that  said  Hatch  was  not  within ;  the  said  notary  then 
left  a  written  notice  of  said  protest  with  said  Young,  who  was  at  that  time  in 
the  house  aforesaid,  and  requested  him  to  deliver  said  notice  to  said  Hatch, 
and  that,  in  the  summer  of  the  said  year  1820,  said  Young  was  a  boarder  at 
said  house.  They  also  find  that  a  suit  was  commenced  against  said  Pearson, 
the  drawer  of  said  bill  of  exchange,  which  suit  stood  for  trial  at  the  Septem- 
ber term  in  the  year  1822,  of  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Ohio.  They  also  find  that,  previous  to  the  year  1822,  one  Griffin 
Yeatman  was  confined  on  the  jail  limits  of  Hamilton  county,  in  said  state,  on 
a  ca.  «a.,  issued  at  the  instance  of,  and  on  a  judgment  in  favor  of,  said  Pearson. 
That  said  Yeatman  was  a  material  witness  for  the  plaintiff  in  a  number  of 
suits  then  pending  in  said  court ;  that  one  George  W.  Jones,  who  was  the  then 
agent  for  plaintiffs,  and  one  William  M.  Worthington,  the  then  attorney  for 
the  plaintiffs,  agreed  with  the  said  Pearson  that,  in  consideration  he,  the  said 
Pearson,  would  permit  the  said  Yeatman  to  leave  the  said  jail  limits  and  attend 
said  court  during  the  term  aforesaid,  then  the  suit  then  pending  in  said  court 
against  said  Pearson  on  said  bill  of  exchange  should  becontinued  without  judg- 
ment until  the  term  of  said  court  next  ensuing  said  September  term,  A.  D.  1822. 
That,  in  pursuance  of  this  agreement,  the  said  Peareon  permitted  the  said  Yeat- 
man to  leave  said  jail  limits  and  attend  said  court,  and  that  said  suit  against 
said  Pearson  was  continued,  agreeably  to  said  agreement.  Now,  therefore,  if 
upon  this  finding  the  court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to 
judgment,  then  the  jury  find  for  the  plaintiff  to  recover  of  the  defendant  the 
amount  of  said  bill,  together  with  the  interest  thereon ;  but  if  the  court  shall 
be  of  opinion,  upon  the  said  finding,  that  the  defendant  is  entitled  to  a  judg- 
ment, then,  and  in  that  case,  the  jury  find  for  the  defendant." 

Upon  this  special  verdict  the  court  below  gave  judgment  for  the  defendant. 
Two  questions,  arising  out  of  the  special  verdict,  have  been  argued  at  the  bar: 
First,  whether  the  notice  to  Hatch  of  the  dishonor  of  the  bill  was  sufficient 
Secondly,  if  it  was,  whether  the  agreement  between  the  bank  and  Pearson  was 
a  discharge  of  the  indorser. 

§  589.  Sufficiency  of  notice  left  at  hoarding  hovse. 

Upon  the  first  point  we  are  of  opinion  that  the  notice  was  sufficient.  In 
cases  of  this  nature  the  law  does  not  require  the  highest  and  strictest  degree  of 
diligence  in  giving  notice,  but  such  a  degree  of  reasonable  diligence  as  will  or- 
dinarily bring  home  notice  to  the  party.  It  is  a  rule  founded  upon  public 
convenience  and  the  general  course  of  business;  and  only  requires  that,  in  com- 
mon intendment  and  presumption,  the  notice  is  by  such  means  as  will  be  effect- 
ual. In  the  present  case  the  notice  was  left  at  a  private  boarding  house  where 
Hatch  lodged,  which  must  be  considered,  to  all  intents  and  purposes,  his  dwell- 
ing-house.    It  was  left,  then,  at  the  proper  place,  and  if  the  delivery  had  been 
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to  the  master  of  the  house  or  to  a  servant  of  the  house,  there  could  be  no  doubt 
that  it  would  have  been  sufficient.  Stedman  v.  Goooh,  1  Esp.,  3.  The  notary 
called  at  the  house,  and,  upon  inquiry  of  a  fellow-boarder  and  inmate  of  the 
house,  be  was  informed  that  Hatch  was  not  within.  He  then  left  the  notice 
with  the  fellow-boarder,  requesting  him  to  deliver  it  to  Hatch.  The  latter  must 
necessarily  be  understood,  by  receiving  the  notice  under  such  circumstances, 
impliedly  to  engage  to  make  the  delivery.  The  question,  then,  is,  whether  such 
a  notice,  so  delivered,  does  not  afford  as  reasonable  a  presumption  of  its  being 
received  as  if  delivered  to  a  tenant  of  the  house.  This  is  not  like  the  case  of  a 
public  inn,  and  a  delivery  to  a  mere  stranger  who  happens  to  be  there  in 
transitu,  and  cannot  be  presumed  to  have  any  knowledge  or  intercourse  with 
the  party.  Boarders  at  the  same  house  may  be  presumed  to  meet  daily,  and  to 
feel  some  interest  in  the  concerns  of  each  other,  and  to  perform  punctually 
such  common  duties  of  civility  as  this.  In  our  large  cities,  many  persons  en- 
gaged in  business  live  at  boarding-houses  in  this  manner.  It  is  not  always  easy 
to  obtain  access  to  the  master  of  the  house,  or  to  servants  who  may  be  safely 
intrusted  with  the  delivery  of  notices  of  this  sort.  A  person  who  resides  in 
the  house,  upon  a  footing  of  equality  with  all  the  guests,  may  well  be  supposed 
to  feel  a  deeper  interest  in  such  matters  than  a  mere  servant,  whose  occupations 
are  pressing  and  various,  and  whose  pursuits  do  net  lead  him  to  place  so  high  a 
value  upon  a  scrupulous  discharge  of  duty.  We  think  that  a  stricter  rule 
would  be  found  inconvenient,  and  tend  to  subvert  rather  that  to  subserve  the 
purposes  of  justice.  No  case  exactly  in  point  has  been  cited  at  the  bar.  That 
of  Stedman  v.  Gooch,  1  Esp.,  3,  approaches  near  to  it;  but  there  the  notice  was 
left  with  the  woman  who  kept  the  house  at  which  the  party  was  a  lodger.  No 
stress,  however,  seems  to  have  been  laid  upon  this  circumstance,  to  distinguish 
it  from  the  case  of  a  delivery  to  any  other  inmate  of  the  house,  either  servant 
or  fellow-boarder. 

§  590.  Giving  drawer  a  continuance  rdeasea  indoraer. 

The  other  question  is  one  of  more  nicety  and  not  less  important.  It  appears 
from  the  special  verdict  that  the  contract  with  Pearson,  for  the  continuance  of 
the  suit  on  this  very  bill,  without  judgment,  until  the  next  term  of  the  circuit 
court,  was  for  a  valuable  consideration,  and  not  a  mere  voluntary  and  discre* 
tionary  exercise  of  authority  on  the  part  of  the  agents  of  the  bank.  What, 
then,  is  to  be  deemed  the  true  construction  of  it?  Did  it  amount  to  no  more 
than  an  agreement  that  that  particular  suit  should  stand  continued,  leaving  the 
bank  at  full  liberty  to  discontinue  that  on  the  morrow,  at  their  discretion,  and 
to  commence  a  new  suit  and  new  proceedings  for  the  same  debt?  Or  was  it 
intended  by  the  parties  to  suspend  the  enforcement  of  any  remedy  for  the  debt 
for  the  stipulated  period,  and  rely  solely  on  that  suit  for  a  recovery?  We  are 
of  opinion  that  the  intention  of  the  parties,  apparent  on  the  contract,  was  to 
suspend  the  right  to  recover  the  debt  until  the  next  term  of  the  court.  It  is 
scarcely  possible  that  Pearson  should  have  been  willing  to  give  a  valuable  con- 
sideration for  the  delay  of  a  term,  and  yet  have  intentionally  left  avenues  open 
to  be  harassed  by  a  new  suit  in  the  interval.  Indeed,  no  other  remed}^  except 
in  that  particular  suit,  seems  to  have  been  within  the  contemplation  of  either 
piarty.  If  the  bank  had  engaged,  for  a  like  consideration,  not  to  sue  Pear- 
son on  the  bill  for  the  same  period,  there  could  have  been  no  doubt  that  it 
would  be  a  contract  suspending  all  remedy.  What  substantial  difference  is 
there  between  such  a  contract  and  a  contract  to  suspend  a  suit  already  com- 
menced, which  is  the  only  apparent  remedy  for  the  recovery  of  the  bill  during 
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the  same  period  ?  Is  it  not  the  nataral,  naj,  necessary  intendment,  that  the 
defendant  shall  have  the  full  benefit  of  the  whole  period  as  a  delay  of  pay- 
ment of  the  debt?  It  is  no  answer  that  a  new  suit  would  be  attended  with 
more  delay.  That  might  or  might  not  be  the  case,  according  to  the  different 
course  of  practice  in  different  states;  and,  at  all  events,  it  would  harass  the 
party  with  new  expenses  of  litigation.  But  the  true  inquiry  is^  whether  the 
parties  did  or  did  not  intend  a  surceasing  of  all  legal  proceedings  during 
the  period.  We  think  that  the  just  and  natural  exposition  of  the  contract  is^ 
that  they  did. 

§  591.  Di^hurge  of  indorser  after  his  liability  u  fixed. 

If  this,  then,  be  the  correct  exposition  of  the  contract,  the  case  clearly  falls 
within  the  principle  laid  down  by  this  court  in  M'Lemore  v.  Powell,  12  Wheat., 
554.  That  was  the  case  of  a  voluntary  agreement,  without  consideration,  by 
the  holder  with  the  drawer  of  the  bill,  for  delay,  after  the  parties  had  been 
fixed  by  due  notice  of  the  dishonor  of  the  bill.  The  court  held  that  the  agree- 
ment was  not  binding  in  point  of  law,  and,  therefore,  it  did  not  exonerate  the 
indorser.  On  that  occasion,  the  court  said :  ''  We  admit  the  doctrine  that,  al- 
though the  indorser  has  received  due  notice  of  the  dishonor  of  the  bill,  yet*  if 
the  holder  afterwards  enters  into  any  new  agreement  with  the  drawer  for  delay, 
in  any  manner  changing  the  nature  of  the  original  contract,  or  affecting  the 
rights  of  the  indorser,  or  to  the  prejudice  of  the  latter,  it  will  discharge  him. 
But,  in  order  to  produce  such  a  result,  the  agreement  must  be  one  binding  in 
law  upon  the  parties,  and  have  a  sufficient  consideration  to  support  it,''  etc. 
**  If  the  holder  enters  into  a  valid  contract  for  delay,  he  thereby  suspends  his 
own  remedy  on  the  bill  for  the  stipulated  period;  and  if  the  indorser  were  to 
pay  the  bill,  he  could  only  be  subrogated  to  the  rights  of  the  holder,  and  the 
drawer  could  or  might  have  the  same  equities  against  him  as  against  the  holder 
himself.  If,  therefore,  such  a  contract  be  entered  into  without  his  assent,  it  is 
to  his  prejudice,  and  discharges  him."  The  same  reasoning  applies  with  full 
force  to  the  present  case.  If  the  bank  could  not  have  any  remedy  on  the  bill 
to  recover  payments,  but  was  bound  to  wait  until  the  next  term  of  the  circuit 
court,  the  defendant  Hatch,  as  indorser,  could  not,  by  paying  the  bill,  place 
himself  in  a  better  situation,  lie  would  be  liable  to  the  same  equities,  under 
the  agreement  suspending  the  remedy,  as  the  bank.  The  same  principles 
which  this  court  adopted  in  the  case  of  M'Lemore  v,  Powell,  12  Wheat.,  554, 
will  be  found  illustrated  and  confirmed  in  an  able  opinion  of  Mr.  Chancellor 
Kent  in  King  v.  Baldwin,  2  Johns.  Ch.,  554:,  and  applied  to  a  case  between  prin- 
cipal and  surety.  There  are  other  authorities  to  the  same  effect:  Gould  t>. 
Robson,  8  East,  576;  Laxton  v.  Peat,  2  Camp.,  185;  Ilubbly  t?.  BroNyn,  16 
Johns.,  70;  Bayley  on  Bills,  234.  There  is  a  recent  case  in  England  which 
approaches  very  near  to  the  circumstances  of  the  present  case.  We  allude  to 
Lee  V,  Levi,  1  Carr.  &  P.,  553.  In  that  case  the  holder,  after  suit  brought 
against  the  acceptor  and  the  indorser,  had  taken  a  cognovit  of  the  acceptor,  for 
the  amount  of  the  bill,  payable  by  instalments;  and,  at  the  trial  of  the  suit 
against  the  indorSer,  Lord  Chief  Justice  Abbott  thought  that  this  was  a  giving 
time  which  discharged  the  indorser,  and  the  jury  found  a  verdict  accordingly. 
That  case  afterwards  came  before  the  whole  court  for  revision  (6  DowL 
&  Ry.,  475),  and  was  then  decided  upon  a  mere  collateral  point,  viz. :  That 
the  defense  having  arisen  after  suit  brought  against  the  indorser,  should  have 
been  taken  advantage  of  by  special  plea,  and  could  not  be  given  in  evidence 
linder  the  general  issue;  so  that  the  ruling  of  the  lord  chief  justice  was  not 
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brought  directly  into  judgment.    It  was  not,  however,  in  any  measure  over- 
ruled. 

Upon  the  whole,  we  are  of  opinion,  upon  the  ground  of  the  agreement  stated 
in  the  special  verdict  being  a  virtual  discharge  of  the  indorser,  that  the  judg- 
cient  of  the  circuit  court  ought  to  be  affirmed,  with  costs. 

IN  RE  GOODWIN. 
{Circuit  Court  for  Missouri:  5  Dillon,  140-144.    1879.) 

•Opinion  by  Treat,  J. 

Statement  of  Facts* —  A  motion  was  made  by  the  assignee  to  expunge  the 
•claim  of  the  bank.  Issues  have  been  framed,  and  the  cause  heard.  Goodwin, 
JBehr  &  Co.  were  the  makers,  and  Hceber  the  indorser  of  a  note  for  $6,000, 
'Which  the  bank  discounted.  Before  the  same  became  due,  the  bank  knew  that 
the  makers  were  such  solely  for  the  accommodation  of  the  indorser.  The  bank 
then  discounted  a  note  of  said  indorser  at  ninety  days  for  $5,000,  passed  the 
proceeds  of  the  discount  to  his  private  account  which  he  kept  with  said  bank, 
-and  he  gave  his  check  for  $6,000,  which  was  charged  against  said  private  ao- 
«count.  As  the  indorser's  note  for  $5,000  was  not  secured  by  an  indorser 
thereon,  the  bank  retained  the  original  note  for  $6,000,  and  seek  to  have  the 
same  allowed  against  Goodwin,  Behr  &  Co.'s  estate  in  bankruptcy.  There  are 
two  propositions,  either  of  which  is  fatal  to  the  claim:  1st.  Hoeber,  the  in- 
dorser, paid  the  note  by  his  check  for  the  $6,000,  which  extinguished  the  bank's 
demand  thereon.  2d.  If  that  be  not  so,  the  bank,  knowing  that  Hoeber  was 
primarQy  liable  (Goodwin,  Behr  &  Co.  being  mere  accommodation  makers), 
received  payment  of  at  least  $1,000  thereon  from  Hoeber,  and  extended  to  him 
the  time  of  payment  for  the  balance  for  ninety  days  without  the  assent  of  the 
accommodation  makers. 

§  592.  One  known  to  he  in  fact  an  accommorlation  inaker  must  he  treated  aa 
^uch^  and  will  he  released  hy  extension  to  principal. 

The  legal  rule  in  such  cases  is  that  if  the  holder  of  the  note  is  informed  that 
the  maker  is  only  nominally  such,  but  actually  an  accommodation  maker  for 
the  indorser,  he  must  deal  with  the  paper  and  the  parties  with  reference  to 
their  true  relationships  to  the  obligation.  The  makers  were  sureties,  and  an 
•extension  of  time  to  Hoeber,  the  actual  principal,  without  the  assent  of  the 
surety,  was  a  discharge  of  the  surety  if  the  bank  precluded  itself  from  enforc- 
ing at  once  the  original  obligation.  It  is  true  that  matters  have  been  called 
to  the  attention  of  the  court  which  show  peculiar  equities  as  between  Goodwin, 
Behr  &  Co.  and  Hceber,  but  the  bank  does  not  represent  said  equities.  The 
authorities  are  not  seemingly  in  accord.  If,  however,  the  bank  is  held,  by  in- 
formatiqp  given  subsequent  to  the  discount  of  the  $6,000  note,  to  be  dealing 
with  the  transaction  as  if  Hoeber  were  the  maker,  and  Goodwin,  Behr  &  Co. 
the  indorsers,  then  the  recipt  of  part  payment  from  Hoeber,  and  an  extension 
of  time  to  him  for  a  consideration  as  to  the  balance  due,  discharged  the  sure- 
ties. The  English  courts,  while  insisting  on  the  strict  rule  as  to  the  extension 
of  time  to  the  principal  without  assent  of  the  surety,  criticise  the  reasons  given 
in  some  cases  in  support  of  the  rule.  May  it  not  be  that  the  true  reason  is 
found  in  the  maxim,  "m  haec  foedera  non  veni^^  (I  have  not  entered  into  this 
agreement)?  A  surety  enters  into  an  obligation,  the  elements  of  which  are 
time,  etc.  If  the  obligation  is  to  be  prolonged  beyond  the  prescribed  time, 
whereby  there  can  be  no  legal  remedy  in  his  behalf  until  the  end  of  the  new 
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period,  is  there  not  virtually  an  effort  to  hold  him  bound  to  a  changed  or  new 
contract  as  to  time,  when  the  financial  and  other  conditions  of  the  parties  may 
have  undergone  an  entire  change  in  the  interval?  The  conclusion  is  that  the 
bank  is  not  entitled  to  prove  the  $6,000  note,  or  any  part  thereof,  against  the 
estate  of  Goodwin,  Behr  &  Co.,  and  judgment  will  be  entered  accordingly. 

§  693,  Accommodation  maker  regarded  as  principal  d^tor  in  English  courts 
of  law.  » 

Opinion  by  Dillon,  J. 

In  England  an  accommodation  maker  is,  in  courts  of  laWj  regarded  as  the 
principal  debtor,  although  the  creditor  or  holder  knew,  at  the  time  of  making 
the  note,  that  it  was  given  by  the  maker  to  the  payee  without  consideratioa 
(Byles  on  Bills  [Ith  ed.],  191,  where  the  cases  are  cited;  1  Parsons  on  Notes 
and  Bills,  325,  and  notes;  3  Kent,  104;  Story  on  Bills,  sees.  291, 368,  432,434); 
and  therefore  the  extension  of  time  by  the  holder  to  the  acceptor  without  the 
consent  of  the  payee  and  indorser  will  not  discharge  the  acceptor, —  nothing 
will  discharge  the  maker  but  payment  or  release.  The  leading  case  is  Fentum 
V.  Pocock,  5  Taunt.,  192,  1  Marsh.,  14,  which  has  been  frequently  approved 
in  England  and  in  this  country.  The  cases  are  referred  to  by  Mr.  Parsons  (1 
Notes  and  Bills,  325),  and  in  White  &  Tudor's  Leading  Oases  in  Equity  (vol.  2^ 
4th  Am.  ed.,  p.  1917).  There  is  no  decision  of  the  exact  point  by  the  supreme 
court  of  the  United  States.  The  nearest  approach  to  it  is  in  Sprigg  v.  Bank  of 
Mt.  Pleasant,  10  Pet.,  257;  Lenox  v.  Prout,  3  Wheat.,  520,  and  Oreath  v.  Sims, 
5  How.,  192,  206.  The  American  cases  rest  on  the  authority  of  the  English 
cases, —  particularly  Fentum  v.  Pocock,  and  those  which  follow  it. 

§  594.  hut  not  iti  English  courts  of  equity. 

But  in  equity  it  is  otherwise,  and  the  real  relation  of  the  parties  to  the  note, 
bill  or  bond  determines  their  rights  in  all  cases  where  the  holder  has  knowl- 
edge of  that  relation.  And  it  has  recently  been  expressly  decided  by  the  queen's 
bench,  the  court  of  chancery,  and  by  the  house  of  lords,  that  the  rule  of  law 
that  if  the  creditor  contracts  with  the  principal  debtor  to  give  him  time,  the 
surety  is  discharged,  applies  to  bills  of  exchange  and  promissory  notes;  and 
that  it  makes  no  difference,  in  the  application  of  the  rule,  that  at  the  time  of 
contracting  the  debt  the  surety  was  believed  by  the  creditor  to  be  the  principal 
debtor.  Overend,  Guerney  &  Co.  v.  Oriental  Financial  Corporation,  Law  Rep., 
7  Ch.,  142,  A.  D.  1871  (S.  C,  Law  Jour.,  K  S.,  vol.  41,  Eq.,  332),  affirmed  in  the 
House  of  Lords,  Law  Rep.,  7  II.  L.,  348,  1874;  Ervin  v.  Lancaster,  118  Eng.  C. 
L.  (6  Best  &  S.),  571;  Bailey  v.  Edwards,  116  id.  (4  Best  &  S.),  761 ;  Pooley  v. 
Harradine,  90  id.  (7  El.  &  Bl.),  431;  Taylor  u  Burgess,  5  Hurl.  &  K,  1;  Green- 
ough  V.  McClelland,  105  Eng.  C.  L.  (2  El.  &  EL),  424. 

696.  liule  that  where  creditor  contracts  with  principal  dehtor  to  give  him  tiine 
surety  is  discharged  applies  to  notes.  Accommodation  acceptors  or  mxihers  are  hdd 
as  sureties. 

The  facts  in  the  English  case  first  cited  are,  in  all  essential  respects,  similar 
to  the  case  now  under  consideration,  and  the  principle  involved  is  precisely 
identical.  The  accommodation  acceptors  were  held  to  be  sureties  as  against  a 
holder  who  did  not  know  that  they  were  accommodation  acceptors  at  the  time 
he  discounted  the  bills,  but  who,  after  knowledge  of  that  fact,  gave  time  by  a 
valid  contract,  to  the  party  who  was  in  fact  the  principal  debtor,  without  the 
knowledge  or  consent  of  the  accommodation  acceptors;  and  the  holder's  action 
at  law  against  the  acceptors  was  restrained.    I  will  not  enter  upon  aolengthened 
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discussion  of  the  subject.  These  cases  settle  the  law  of  England,  and  overrule 
the  cases  on  which  the  American  decisions  to  the  contrary  rest.  I  am  inclined 
to  think  the  doctrine  of  the  court  of  chancery  and  of  the  house  of  lords  rests 
upon  sound  principles,  and  that  a  creditor  who  actually  knows  that  a  given  party 
is  a  surety  on  the  contract  ought  not  to  be  permitted  to  change  that  contract, 
or  vary  the  surety's  rights  by  a  new  contract,  without  his  consent  —  unless,  in- 
deed, the  surety  has,  by  express  stipulation,  as  in  Sprigg  v.  Bank,  supra^  declared 
in  the  contract  that  he  is  a  principal,  and  thereby  estopped  himself  to  plead 
and  show  that  he  was  such,  and  entitled  to  the  privileges  and  rights  of  a  surety. 
I  affirm  the  decision  of  the  district  court  on  the  strength  of  the  recent  English 
cases  referred  to,  and  regret  that  the  case  is  such  that  my  judgment  cannot  be 
reviewed  by  the  supreme  court. 

Affirmed^ 
FINDLAY  V.  BANK  OF  UNITED  STATES. 

(Circuit  Court  for  Ohio:  2  McLean,  44-59.     1839.) 

Opinion  of  the  Coubt. 

Statement  of  Facts. —  This  bill  was  filed  by  the  complainants  to  procure 
certain  credits  on  certain  judgments  obtained  by  the  Bank  of  the  United 
States,  against  Findlay,  in  his  life-time,  as  the  surety  of  Sutherland.  Findlay, 
and  one  Thomas  Irwin,  who  some  yearaago  deceased,  indorsed  three  several 
notes  to  the  Bank  of  the  United  States,  for  Sutherland,  on  which  judgments 
were  entered  the  ,13th  July,  1824,  for  $5,619.71;  the  7th  June,  1825,'  for 
$5,330.13;  the  23d  July,  1828,  for  $5,508.75.  To  secure  the  payment  of  these 
notes  a  mortgage  to  the  bank  was  executed  by  Sutherland,  the  25th  Septem* 
ber,  1829;  and  at  December  term,  1828,  a  decree  was  entered  for  $20,623.32, 
and  a  sale  of  the  mortgage  premises  ordered.  Another  mortgage,  bearing  the 
same  date,  was  executed  by  Sutherland  to  the  bank,  to  secure  the  payment  of 
four  several  notes  —  two  of  which  were  indorsed  by  Joseph  Hough.  On  the 
two  unindorsed  notes  judgment  was  entered  the  15th  July,  1824,  for  $2,726.25, 
and  the  23d  July,  1827,  on  one  of  the  other  notes  for  $4,841.36.  On  the  other 
note,  for  $4,346,  due  25th  August,  1827,  no  judgment  was  obtained.  A  scire 
facias  was  issued  on  this  mortgage,  and  a  judgment  obtained  for  $16,011,  at 
July  term,  1828.  The  judgment  for  $5,619.71,  against  Findlay,  Sutherland 
and  Irwin,  and  that  for  $2,726.25,  against  Sutherland  only,  were  levied  10th 
November,  1824,  on  certain  real  property. 

On  the  5th  November,  1821,  John  Busenbach  obtained  a  judgment  in  the 
court  of  common  pleas,  for  Butler  county,  against  Sutherland,  which  was 
levied  27th  October,  1826,  on  a  part  of  the  property  covered  by  the  prior  levy. 
The  above  judgments  against  Findlay  were  also  levied  on  his  property  the 
16th  June,  1827.  In  the  spring  of  1829,  Findlay  and  Sutherland  frequently 
solicited  the  bank  to  take  the  property  mortgaged  and  levied  upon  at  certain 
prices  stated;  and  afterwards,  the  29th  June,  1829,  an  agreement,  in  writing, 
was  made  between  the  bank  and  Sutherland,  by  which  the  latter  agreed  to 
convey  to  the  bank  the  property  levied  upon,  and  also  that  covered  by  the 
mortgages,  for  the  sum  of  $25,794.  This  sum  was  produced,  probably,  by  add- 
ing to  the  prices  originally  talked  of,  $1,000  upon  a  lot  in  Cincinnati,  and  de- 
ducting from  the  same  $1,260,  the  balance  due  on  the  Busenbach  judgment. 
In  addition  to  the  above  sura,  the  bank  agreed  to  pay  Mrs.  Sutherland  $3,000 
for  her  right  of  dower;  and  it  was  agreed  that  the  proceeds  of  the  land 
covered  by  the  mortgage,  to  secure  the  payment  of  the  two  unindorsed  notes 
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•of  Satberland,  and  the  two  notes  indorsed  by  Hough  should  be  first  applied  in 
payment  of  Hough's  liability;  and  that  the  residue  of  such  liability  should  be 
discharged  out  of  the  proceeds  of  the  property  conveyed,  exclusive  of  that 
which  was  mortgaged  to  secure  the  payment  of  the  notes  indorsed  by  Findtay ; 
and  it  was  stipulated  that  the  property  should  be  offered  by  the  marshal  at 
public  sale.  Sutherland  executed  the  conveyances  in  pursuance  of  the  agree- 
ment; and  the  property  was  pubiidy  sold  by  the  marshal,  and  credited  by  him 
•on  the  several  executions  and  order  of  sale  under  which  it  was  sold.  The 
proceeds  of  the  mortgaged  proparty  were  applied  in  discharge  of  the  liabilities 
^hicb  the  mortgages  were  intended  to  secure;  and  the  proceeds  of  the  levied 
property  were  apportioned  between  the  judgment  against  Sutherland  and 
Hough,  .and  the  two  against  Sutherland  only.  The  bank  purchased  the 
iproperty  at  the  marshal's  sale  for  less  than  the  contract  price.  For  the  property 
levied  on,  the  bank  agreed  to  give  the  sum  of  $5,939,  and  this  property  was 
struck  off  by  the  marshal  at  the  sum  of  $5,206.53.  On  the  10th  September, 
1830,  the  bank  conveyed  the  lot  in  Cincinnati  (conveyed  to  it  under  the  con- 
tract with  Sutherland  for  $10,000)  to  D.  Griffen  for  the  consideration,  as 
named  in  the  deed,  of  $19,000.  These  are  the  principal  facts  out  of  which 
iihis  controversy  has  arisen. 

§  596,  To  give  jxirisdictioriy  it  is  as  necessary  to  allege  citizenship  of  defend- 
^nts  as  of  complainants. 

Before  the  merits  of  the  case  are  considered,  it  may  be  proper  to  notice  an 
objection  which  arises  to  the  jurisdiction  of  the  court  from  the  parties  to  the 
suit.  The  complainants  are  citizens  of  Ohio,  and  Timothy  Kirby,  alleged  to 
be  the  agent  of  the  bank,  and  Samuel  Gray,  administrator  of  Sutherland,  and 
Thomas  D.  Carneal  and  Lewis  Whiteman,  administrators  of  Irwin,  whose  citi- 
zenship is  not  alleged,  are  made  defendants.  To  give  jurisdiction  to  the  courts 
it  is  as  necessary  to  allege  the  citizenship  of  the  defendants  as  of  the  complain- 
ants. This  is  in  the  nature  of  an  original  bill,  and  calls  for  the  exercise  of 
<;hancery  powers;  and  if  the  defendants  named  are  citizens  of  Ohio,  it  is  clear 
the  court  cannot,  as  the  parties  now  stand,  take  jurisdiction  of  the  case.  It  is 
true  the  whole  object  of  the  bill  is  to  have  certain  credits  entered  on  judgments 
of  this  court;  but  the  right  of  the  complainants  depends  on  the  construction 
of  an  instrument  dated  long  after  the  judgments,  and  of  certain  equitable 
liens,  as  between  the  sureties  of  Sutherland.  This  objection  may  be  obviated 
by  discontinuing  the  bill  as  to  Kirby,  who  is  not  a  necessary  party;  by  making 
the  administrators  of  Irwin  co-complainants,  and  by  discontinuing  the  bill  as 
to  the  administrators  of  Sutherland.  If  the  estate  of  Sutherland  cannot  be 
a^ffected  by  a  decree  in  this  case,  as  it  most  cle&rly  cannot  be,  his  administrators 
are  not  indispensable  parties  in  the  case.  In  addition  to  this,  the  proof  in  the 
•case  shows  that  Sutherland  died  insolvent.  With  this  intimation,  which  may 
be  a  matter  for  future  consideration,  the  questions  made  in  the  argument  will 
be  examined. 

The  complainants  insist  that  they  are  entitled  to  a  credit  on  the  judgments 
against  Sutherland  and  Findlay  for  the  fair  value  of  the  Cincinnati  lot,  or  the 
sum  for  which  it  was  sold  by  the  bank,  deducting  therefrom  a  reasonable 
amount  on  account  of  dower.  At  the  time  Sutherland  conveyed  this  lot  lo 
the  bank,  the  title  was,  to  some  extent,  embarrassed ;  and  there  is  no  proof 
that  the  sum  at  which  it  was  estimated  was  less  than  its  value.  There  is  no 
allegation  of  fraud  in  the  conveyance  of  the  lot  to  the  bank  for  the  price 
agreed ;  and  if  such  an  allegation  were  made,  it  would  not  be  supported  by  the 
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fact  that  some  fifteen  months  afterwards  the  lot  was  sold  by  the  bank  at  an 
advance  of  $8,000,  Within  this  time  an  outstanding  claim  was  bought  in  by 
the  bank,  the  right  of  dower  was  paid  for,  and  the  property  may  have  risen  in 
value. 

§  597*  Fravdvlent  convey anoe  aa  dgainat  surety. 

A  debtor  has  aii  undoubted  right  fuirly  to  convey  his  property  in  satisfaction 
of  a  debt,  withont  the  assent  of  his  surety.  If  such  conveyance  be  made 
fraudulently,  with  the  view  of  injuring  the  surety,  it  should  be  set  aside.  But 
if  the  parties  act  in  good  faith,  and  the  transaction  is  characterized  by  fairness 
and  propriety,  though  without  the  knowledge  of  the  surety,  he  has  no  ground 
to  complain,  much  less  to  set  aside  the  conveyance.  But  in  this  case  there  is 
satisfactory  evidence  that  Findlay,  admitting  him  to  be  the  surety  of  Suther- 
land,' was  desirous  that  the  lot  should  be  conveyed  to  the  bank  for  a  sum  less 
than  that  which  was  agreed  to  be  paid  for  it.  The  conveyance  of  this  lot,  and 
the  other  property,  was  made  by  Sutherland  under  the  agreement  which  fixed 
the  price  at  which  the  whole  property  was  taken  by  the  bank;  and  if  this 
agreement,  in  so  material  a  part  as  this,  shall  be  set  aside,  how  can  any  part  of 
it  be  enforced?  And  if  the  agreement  does  not  stand,  the  sales  by  the  marshal, 
being  public  and  in  pursuance  of  legal  process,  must  stand.  This  would  reduce 
the  gross  sum  for  the  property  much  below  the  price  allowed  in  the  agreement. 
In  no  point  of  view,  as  it  regards  the  price  of  the  property  conveyed,  is  there 
anj'  ground  on  which  to  set  aside  this  agreement.  There  is  neither  hardness, 
*infairness,  fraud  nor  want  of  assent  of  the  surety  on  which  to  give  relief. 

The  counsel  for  the  bank  insist  that  the  evidence  in  the  case  does  not  •show 
that  Findlay  was  the  indorser  on  the  notes,  without  any  interest  in  them,  for 
the  benefit  of  Sutherland.  The  notes  were  indorsed  by  Findlay  and  Irwin,  aud 
t\'ere  discounted  for  the  benefit  of  Sutherland.  lie  is  treated  as  the  principal 
by  the  bank,  in  the  negotiations  respecting  the  property,  in  giving  the  mortgages, 
and,  finally,  in  the  conveyance  of  the  property  to  the  bank.  In  the  agreement 
between  Sutherland  and  the  bank,  respecting  the  property  to  be  conveyed,  the 
judgments  are  referred  to  as  "  against  Sutherland  and  others  as  his  securities."  It 
is  true  that  the  judgments  are  not  in  form  entered  against  the  indorsers  as  sureties, 
l>ut  this  does  not  lessen  the  force,  and,  indeed,  the  conclusiveness,  of  the  facts  ad- 
tnitted.  The  parties  to  the  agreement  evidently  looked  more  to  the  facts,  with 
which  they  were  familiar,  than  the  technical  description  of  the  judgments. 
But,  independently  of  this  admission,  there  is  enough  in  the  facts  of  the  case 
to  show  that  Findlay  was  surety.  If  Sutherland  were  not  principal,  why  did 
lie  give  the  mortgages  to  secure  the  payment  of  all  the  notes?  Why  did  he 
negotiate  with  the  bank  to  take  property  in  payment  of  them?  And  why  did 
he,  finally,  convey  all  his  property  to  the  bank?  No  doubt  is  entertained  of 
the  suretyship  of  all  the  indorsers  on  the  notes  specified. 

:§  6 98.  Contribution  and  suhr^ogation. 

The  relationship  of  principal  and  surety  being  established  between  Suther- 
land and  Findlay,  if  this  relationship  continue,  under  the  circumstances  of  this 
<;ase,  it  may  be  proper  to  inquire  whether  the  complainants  would  be  entitled 
to  the  priority  of  the  judgment  against  Sutherland  and  Findlay  first  levied,  of 
which  they  have  been  deprived  to  some  extent  under  the  agreement.  The  pro- 
ceeds of  the  property,  bound  by  this  lien,  were  applied  to  pay  the  judgment 
-and  note  for  which  Hough  was  liable.  This  great  head  of  equity  is  derived 
from  the  civil  law,  and  is  founded  upon  the  immutable  principles  of  justice  and 
benevolence.    It  protects  the  rights  of  sureties  as  between  themselves,  compel- 
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ling  a  just  contribution  from  each ;  and  as  against  their  principal,  by  subrogating 
them,  on  the  payment  of  the  debt,  to  ail  his  rights.  And  it  will,  under  certain 
circumstances,  interpose  its  powers,  and  prevent  the  principal  from  impairing 
or  destroying  the  collateral  indemnities  which  he  holds  from  his  debtor;  or,  if 
destroyed,  will,  to  the  same  amount,  relieve  the  sureties.  And  this  does  not 
embrace  securities  taken  at  the  time  the  debt  was  created  only;  for  where  the 
principal  in  a  bond,  having  been  sued,  gave  bail,  against  whom  judgment  was 
entered,  the  original  sureties  having  paid  the  debt,  obtained  a  decree  for  the 
assignment  of  this  judgment.  Parsons  v.  Braddock,  2  Yern.,  608;  Wright  v. 
Morley,  11  Ves.  Jr.,  22;  3  Bligh.,  590,  591;  6  Ves.,  805;  1  Story's  Eq.,  477; 
1  Ves.,  339;  2  Ves.,  569,  570;  2  Johns.  Ch.,  660;  4  Johns.  Ch.,  323. 
§  599.  Relationship  of  principal  and  surety  ceases  after  jvdgwsnL 
But  the  great  question  in  this  case  is,  whether,  after  judgment,  the  relation- 
ship of  principal  and  surety  exists.  The  affirmative  of  this  question  is  earnestly 
and  ingeniously  maintained  by  the  complainants'  counsel.  They  rely  upon  cer- 
tain statutory  provisions  and  the  decision  of  the  supreme  court  6f  the  state. 
By  the  eighth  section  of  the  act  to  regulate  judgments  and  executions,  passed 
24th  February,  1824,  it  is  provided  that,  in  all  cases  where  judgment  is  rendered 
upon  any  bond,  sealed  bill,  promissory  note,  or  other  instrument  of  writing,  in 
which  two  or  more  persons  are  jointly  and  severally  held  and  bound,  if  it  shall 
be  made  to  appear  to  the  court  that  one  or  more  of  said  persons  so  bound 
signed  the  same  as  surety  or  bail  for  his  or  their  co-defendant,  it  shall  be  the 
duty  of  the  clerk,  in  entering  the  judgment,  to  designate  the  principal  and  sure- 
ties, a,pd  the  execution  is  required  to  issue  first  against  the  principal,  whose  prop- 
erty shall  be  exhausted  before  execution  shall  issue  against  the  surety.  And 
in  the  ninth  section  of  the  act  to  regulate  proceedings  where  banks  or  bankers 
are  parties,  passed  February  2,  182i,  it  is  provided  that  a  bank  may  bring  a 
joint  action  against  all  the  drawers  or  indorsers  and  declare  for  money  lent,  eta 
These  statutes  introduce  a  new  principle  in  pleading,  and  in  the  rendition  of 
judgment  in  certain  cases;  and  they  seem  to  have  been,  in  the  mind  of  the  leg- 
islature, in  some  degree  connected.  They  were  passed  at  the  same  session. 
That  which  authorized  a  joint  proceeding  against  all  the  drawers  or  indors- 
ers, and  which,  by  construction,  authorizes  a  procedure  against  all  drawers 
and  indorsers,  being  first  enacted,  seemed  to  require  a  protection  to  sureties 
which  was  given  in  the  second  statute.  This  statute  provides  a  new  remedy 
for  sureties  unknown  to  the  law,  but  it  does  not  establish  any  general  princi- 
ple, or  change  the  relation  of  principal  and  surety  as  it  before  existed.  The 
remedy  aflfords  summary  relief  to  a  surety  against  the  hardship  or  inconven- 
ience of  a  joint  judgment,  as  authorized  by  the  previous  statute;  but  it  does 
nothing  more  than  this.  And  it  might  be  a  matter  of  doubt,  if  the  relation- 
ship of  principal  and  surety  exist  after  judgment,  whether  equity  could  interr 
pose  in  a  case  where  this  plain  and  adequate  relief  at  law  had  been  neglected. 
Unless  this  be  made  an  exception  to  the  general  rule,  equity  could  give  no  relief 
except  upon  special  ground  of  fraud  or  circumstances  which  prevented  or  ren- 
dered ineffectual  the  remedy  at  law. 

The  case  of  Dixon  v,  Evving,  3  Ham.,  280,  is  considered  by  the  counsel  as 
conclusive  of  the  present  question.  That  was  a  bill  in  chancery  which  stated 
that  the  complainants  joined  in  a  title  bond  to  Evving,  as  the  securities  of  one 
Foot,  for  the  conveyance  of  a  tract  of  land.  They  had  no  interest  in  the  trans- 
action. Foot  failed  toxjonvey  the  land.  Suit  was  brought  on  the  bond  and  a 
judgment  obtained.     Execution  on  the  judgment  was  issued  and  levied  on  the 
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personal  property  of  Foot.  The  levy  was  afterwards  discharged  by  the  plaint- 
iffs' attorney,  without  their  knowledge,  and  the  property  was  returned  to  Foot. 
And  the  court  enjoined  the  plaintiffs  at  law  to  the  amount  of  the  value  of  the 
proparty  levied  on.  In  their  opinion  the  court  say,  "our  statute  for  the  relief 
to  bail  and  sureties  is  a  beneficial  one,  and  although  this  case,  as  it  now  stands, 
is  not  within  its  letter,  it  is  within  its  spirit,  at  least,  so  far  as  injurious  prefer- 
ences are  attempted."  This  decision  rests  upon  general  principles,  and  not  upon 
the  construction  of  a  statute.  If  it  involved  the  construction  of  a  statute  of 
the  state,  it  would,  under  our  practice,  co'nstitute  a  rule  of  decision  for  this 
court.  But  standing,  as  it  does,  upon  principles  of  general  law,  it  can  only  be 
considered  as  the  authority  of  a  high  and  enlightened  court.  In  this  view  it 
will  be  regarded,  and  if  it  shall  fail  to  establish  the  rule  on  this  subject,  it  can- 
not fail  to  command  the  highest  respect.  The  decision  is  in  point,  and,  if  it  be 
conformable  to  law,  it  is  conclusive  of  the  question  under  consideration. 

A  case  similar  in  principle,  and  not  very  dissimilar  in  facts,  came  before  the 
supreme  court  of  the  United  States,  and  is  reported  in  3  Wheat.,  520.  In  that 
case  a  judgment  was  obtained  against  the  maker  of  the  note,  and  a  separate 
judgment  against  the  indorser.  The  indorser,  fearing  the  failure  of  the  maker 
of  the  note,  called  upon  the  agent  of  the  plaintiff  and  requested  an  execution 
to  be  issued.  It  was  issued,  and  the  indorser  offered  to  point  out  property  to 
the  marshal  on  which  he  might  levy  the  amount  of  the  judgment;  and  proposed 
to  indemnify  him  for  so  doing.  The  execution  was  recalled  by  the  plaintiff's 
agent,  and  the  maker  of  the  note  became  insolvent.  In  their  opinion  the  court 
say,  "although  the  original  undertaking  of  an  indorser  of  a  promissory  note  be- 
contingent,  and  he  cannot  be  charged  without  timely  notice  of  non-payment  by 
the  maker,  yet,  when  the  holder  has  taken  this  precaution,  and  has  proceded  to 
judgment  against  both  of  them,  he  is  at  liberty  to  issue  an  execution  or  not,  as 
he  pleases,  on  the  judgment  against  the  maker,  without  affording  any  cause  of 
complaint  to  the  indorser;  or  if  he  issues  an  execution,  he  is  at  liberty  to  make 
choice  of  the  one  which  he  thinks  will  be  most  beneficial  to  himself  without  con- 
sultation with  the  indorser."  And  they  add,  "  if  the  indorser  suffers  any  in- 
jury, by  the  negligence  of  the  judgment  creditor,  it  is  clearly  his  own  fault,  it 
being  bis  duty  to  pay  the  money,  in  which  case  he  may  take  under  his  own  direc- 
tion the  judgment  against  the  maker."  The  assignment  of  the  judgment  was 
provided  for  by  the  statute  of  Maryland.  It  is  insisted  that  the  language  of  the 
court,  in  this  case,  means  nothing  more  than  to  "  distinguish  the  position  of  the 
indorser  after  judgment,  from  that  of  conditional  liability,  which  he  occupies 
before  it."  But  is  this  the  full  import  of  the  decision?  Do  not  the  court  say, 
after  judgment,  the  plaintiff  is  not  bound  to  take  out  execution  against  the 
principal,  or  if  issued,  to  have  it  levied,  though  property  be  shown  to  the 
marshal,  and  an  offer  be  made  to  indemnify  him;  and  this  in  a  case  where 
the  principal  became  insolvent,  and  all  recourse  against  him  was  lost.  If  the 
relation  of  principal  and  surety  existed  after  the  judgment,  and  the  surety  had 
an  equitable  right  to  do  what  he  did  do,  he  had  good  ground  for  relief.  But 
the  court  take  this  position  from  the  surety.  They  tell  him  that  his  liability  is 
in  no  respect  affected  by  the  conduct  of  the  creditor,  and  that  he  is  bound,  ab- 
solutely bound,  to  pay  the  judgment. 

§  600.  T]ie  liability  of  a  surety  is  in  no  respect  affected  hy  the  conduct  of  the 
creditor  after  judgment. 

The  same  principle  is  decided  by  Chancellor  Kent  in  the  case  of  Bay  v.  Tall- 
madge,  5  Johns.  Ch.,  312.     That  was  a  case  where  there  was  a  postponement  of 
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an  execution  ag^ainst  the  principal,  without  the  assent  of  the  sareties,  and  to 
their  injury.  But  the  chancellor  says,  ^''the  postponement  did  not  discharge  the 
sureties  from  their  obligation  to  pay  the  judgment  against  them."  "  Their 
privileges  as  bail,"  he  says,  "  were  lost,  and  they  had  become  fixed  as  principal 
debtors."  And  he  further  remarks,  "  I  am  not  aware  of  any  case  that  has  ever 
imposed  upon  the  creditor  the  necessity  of  peculiar  diligence  against  the  prin- 
cipal, on  the  ground  of  the  still  subsisting  relation  of  principal  and  surety, 
after  judgment  and  execution  against  the  bail  or  surety.  It  becomes  then 
too  late  to  inquire  into  the  antecedent  relations  between  the  parties.  Those 
relations  become  merged  in  the  judgment."  My  researches  have  not  en- 
abled me  to  find  a  single  case,  except  the  one  cited  from  the  Ohio  re|X)rts, 
where  relief  has  been  given  on  the  ground  that  the  relation  of  surety 
subsists  after  judgment.  There  are  many  cases  where  a  court  of  chancery  haa 
acted  on  this  relationship  and  given  relief  before  judgment.  In  some  instances, 
under  very  peculiar  circumstances,  it  has  required  the  principal  to  use  peculiar 
diligence.  And  in  all  cases  where  the  surety  has  paid  the  debt  of  his  principal, 
equity  will  substitute  him  to  all  the  rights  of  the  creditor.  This  doctrine  is 
learnedly  discussed  by  Chancellor  Kent,  in  the  case  of  Williard  v.  Cheese- 
borough,  1  Johns.  Ch.,  408;  and  by  Mr.  Justice  Story,  in  his  Treatise  on 
Equity,  1  vol.,  under  the  head  of  Substitution;  2  Johns.  Ch.,  562;  3  Merivale, 
579;  2  Fonb.,  302,  n,  1.  17  Ves.,  517,  520,  are,  also,  full  on  the  point.  In  the 
case  of  Hays  v.  Ward,  4  John.  Ch.,  123,  Chancellor  Kent,  under  peculiar  cir- 
cumstances, enjoined  a  suit  at  law  against  a  surety  until  the  creditor  had  pur- 
sued his  remedy  on  a  mortgage  for  the  same  debt.  But  these  cases  all  proceed 
upon  equities  held  to  exist  prior  to  the  judgment,  or  upon  the  fact  of  payment 
of  the  judgment  by  the  surety.  And  this  doctrine,  when  examined,  will  be 
found  consistent  with  the  principles  of  justice.  A  rule  which  would  make  the 
liability  of  a  surety  depend  upon  contingencies  until  all  the  resources  of  the 
principal  were  exhausted,  and  that  by  a  strictly  legal  course^  would  seem  to  re- 
gard the  protection  of  the  surety  more  than  the  safety  of  the  creditor.  It 
would  be  inconvenient  in  practice,  and  not  suited  to  a  commercial  community. 

The  accommodation  indorser  agrees  to  pay  on  condition  of  demand  and 
notice.  And  why  should  he  be  permitted  to  vary  his  contract,  or  excuse  him- 
self from  its  performance?  By  paying  the  money  he  is  substituted  to  all  the 
means  of  coercion  against  the  principal  which  the  creditor  could  use;  and,  also, 
to  all  the  collateral  indemnities  he  holds.  And  after  judgment  against  him, 
this  is  the  only  relief,  it  would  seem,  which  the  law  gives  him.  It  is  as  ample 
a  one  as  can  be  aflForded,  and  imposes  no  hardship  of  which  the  surety  has  a 
right  to  complain.  In  the  present  case  Findlay's  character,  as  surety,  was 
merged  in  the  judgments;  and  he  could  claim,  as  surety,  no*  equities  but  the 
right  of  substitution  on  the  payment  of  the  judgments.  If  Findlay  be  re- 
garded as  a  principal,  and  equally  liable  with  Sutherland  to  pay  the  judgments, 
it  is  not  perceived  on  what  ground  he  can  ask  the  interference  of  this  court. 

§  601.  Bights  of  a  creditor  who  has  a  claim  an  two  funds,  and  of  one  who 
also  /uzs  u  claim  on  one  of  srvch  funds. 

The  position  assumed  by  the  counsel  is  admitted,  that  where  a  creditor  has  a 
claim  on  two  funds,  and  another  creditor  has  a  claim  on  one  of  the  funds, 
equity  will  either  restrain  the  creditor  from  going  against  the  fund  liable  to 
both,  or,  on  its  exhaustion,  will  substitute  the  creditor  of  this  fund  to  the  rights 
of  the  other.  But  how  can  this  doctrine  be  made  to*  apply  in  the  present  case! 
The  defendants  are  all  principals,  and  Sutherland^  the  owner  of  the  property,. 
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is  bonnd  to  pay  all  the  jadgraents.  And  by  a  conveyance  of  his  property  he 
does  pay  one  in  full  and  others  in  part.  Now,  is  there  any  principle  of  equity 
which  will  restrain  him  from  doing  this?  I  confess  I  know  of  none.  The  com^ 
plainants  insist  that  it  was  not  the  intention  of  the  bank  to  make  an  applica- 
tion of  the  proceeds  of  the  lands  conveyed  to  it  by  Sutherland,  diflferent  from 
that  which  the  law  would  make.  Mr.  Jones,  the  agent  of  the  b:^nk,  does  state 
in  his  deposition  that  he  objected  to  the  clause  in  the  agreement  which  pro-  (^ 
vided  that  Hough's  liabilities  should  be  first  discharged,  and  that  it  was  agreed 
that  this  clause  should  be  altered.  But  this  statement  is  not  corroborated  by 
Mr.  Wood,  who  drew  the  agreement,  and  no  alteration  of  it  was  ever  made^ 
On  the  contrary,  it  appears  that  the  bank  permitted  satisfaction  to  be  entered 
of  the  judgment  against  Hough,  which  sanctioned  this  part  of  the  contract. 
§  tt02.  Parol  evidence  is  not  adrnissible  to  vary  or  alter  a  written  agreetnent* 
It  would  be  extremely  dangerous  to  admit  parol  evidence  to  vary  or  alter  a 
written  agreement.  The  rule  is  well  settled,  that  such  evidence  cannot  have- 
this  effect,  especially  where  the  written  agreement  has  been  acted  on  and  con- 
firmed, and  there  is  no  fraud.  The  marshal,  it  appears^  credited  the  amount  of 
his  sales  on  the  respective  executions  and  order  of  sale;  and  this,  it  is  insisted,, 
is  obligatory  on  the  bank,  and  must  fix  the  rule  by  which  the  proceeds  of  the 
lands  conveyed  must  be  applied.  The  credits  thus  entered  show,  it  is  urged, 
the  election  of  the  bank,  which  being  made,  cannot  be  changed.  On  the  other 
side  it  is  contended  that  the  credits  were  entered  by  the  marshal  without  the^ 
direction  of  the  bank,  which  looked  to  the  agreement  for  the  application  of  the 
proceeds,  and  not  to  the  marshal.  It  is  very  clear  that  the  act  of  the  marshal 
in  this  respect  cannot  bind  the  bank,  especially  where  a  diflferent  application  of 
the  proceeds  had  been  made  by  the  parties.  The  marshaPs  sale  was  provided 
for  in  the  agreement,  probably,  with  a  view  to  perfect  the-title,'and  give  ta 
Sutherland  the  benefit  of  any  advance  of  price  for  which  the- lands  might  sell. 
They  sold  for  less  than  the  contract  price,  and  of  course  the  sale  could  have  no- 
eflfect  on  the  contract.  We  must  look  to  the  contract,  and  not  to  the  marshal's 
sale  and  return,  for  the  sum  to  be  credited  and  the  mode  of  its  application. 
The  agreement  does  not  change,  except  as  to  the  judgment  against  Sutherland 
only,  the  legal  application  of  the  proceeds  of  the  mortgaged  premises.  It  pro- 
vides that  the  judgment,  including  interest  and  costs  of  $5,462.20  and  the 
note,  including  interest,  amounting  to  $4,779.88,  shall  be  first  satisfied  and  dis- 
charged out  of  said  sum  of  $25,704,  so  far  as  derived  from  the  property  mort- 
gaged to  secure  said  judgment  and  note;  and  the  residue  to  be  satisfied  out  of 
the  proceeds  derived  from  the  other  property,  not  interfering  with  the  amount 
received  from  the  property  mortgaged  for  other  purposes. 

The  balance  remaining  due  on  the  above  judgment  and  note,  after  exhaust- 
ing  the  mortgage  given  to  secure  their  payment,  is,  by  the  agreement,  to  be  paid 
out  of  the  proceeds  of  the  lands  not  mortgaged.  And  no  ground  is  perceived 
which  authorizes  this  court  to  change  this  application  of  the  proceeds  of  this 
property.  It  disregards  the  priority  of  the  judgment  against  Findlay,  but  of 
this,  as  has  been  stated,  his  representatives  cannot  complain.  He  stands  as  a 
principal  in  the  judgments,  and  can  be  considered  in  no  other  light,  until  the 
judgments  shall  be  satisfied.  The  judgment  against  Sutherland  only  was  se- 
cured by  mortgage,  but  the  proceeds  of  this  mortgage,  under  the  agreement, 
were  applied  in  the  payment  of  Hough's  liabilities.  So  that  that  judgment 
stands  without  any  special  provision  for  its  payment.  It  is  insisted  that  this 
judgment  shall  be  paid  out  of  the  proceeds  of  the  property  not  covered  by  the 
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mortgages,  on  the  ground  that  the  bank  had  a  right  to  make  such  an  applica- 
tion. The  bank  undoubtedly  might  have  provided  in  the  agreement  for  the 
payment  of  this  judgment  in  the  manner  stated,  but  it  has  not  done  so;  and 
the  court,  under  the  peculiar  circumstances  of  this  case,  will  not  direct  the 
credit  to  be  thus  entered.  This  judgment  must  stand  with  the  judgment 
against  .Findlay,  both  of  which  were  entered  on  the  same  day,  and  levied  at 
the  same  time,  to.be  discharged,  in  proportion  to  their  respective  amounts,  out 
of  the  proceeds  of  the  property  levied  on.  It  is  agreed  in  the  contract  that 
the  premises  described  shall  be  taken  by  the  bank,  subject  to  the  judgment  of 
Busenbach.  If  the  bank,  in  the  language  of  the  agreement,  received  the  prop- 
erty subject  to  this  judgment,  no  deduction  should  be  made  from  the  consider- 
ation stated,  on  account  of  it.  Indeed  it  would  seem  that  this  judgment  was 
deducted  from  the  general  amount,  before  the  contract  was  drawn.  The  calcu- 
lations can  be  made  and  the  credits  entered  in  conformity  with  this  opinion. 

PHILLIPS  V.  PRESTON. 
(5  Howard,  278-294    1846.) 

Error  to  U.  S.  Circuit  Court,  Eastern  District  of  Louisiana. 

Statement  of  Facts. —  Preston  was  an  accommodation  indorser  for  Barrow, 
and  Phillips  was  a  second  indorser.  They  agreed,  at  the  time  of  making  their 
indorsements,  that  they  would  share  any  losses  equally.  This  suit  was  brought 
to  recover  a  share  of  an  alleged  loss. 

Opinion  by  Mr.  Justice  Woodbury, 

The  points  which  have  been  argued  in  this  case  itre  in  part  connected  with 
matters  of  form,  and  in  part  with  what  is  substance.  We  shall  dispose  of  the 
first  before  proceeding  to  examine  the  last. 

§  603.  Refusal  to  aUow  ^*' peremptory  exceptions  "  not  error  if  party  directing 
received  substantial  henefit  of  them. 

The  principal  objection  in  respect  to  form  is,  that  the  court  below  refused  to 
receive  what  are  called  in  the  practice  of  the  state  of  Louisiana  "  peremptory 
exceptions."  These  are  of  two  kinds — one  as  to  form,  and  one  as  to  law. 
ThoSe  in  this  case  were  offered  as  **  peremptory  exceptions,  founded  in  law." 
By  the  Code  of  Practice  in  Louisiana,  art.  345,  such  exceptions  "  may  be 
pleaded  in  every  stage  of  the  action  previous  to  the  definitive  judgment." 
1  Louisiana,  315;  4  Martin  (K  S.),  437.  Hence,  though  offered  here  after  the 
pleadings  were  read,  they  are  admissible,  while  peremptory  exceptions  relating 
to  form  would  not  be  then  admissible.  See  art.  344.  The  only  doubt  as  to 
their  being  duly  offered  arises  from  the  provision  in  the  three  hundred  and 
forty-sixth  article,  which  requires  them  to  "be  pleaded  specially,"  and  they  are 
not  here  in  the  precise  form  of  a  special  plea  at  common  law.  But,  in  the  ab- 
sence of  any  adjudged  cases  to  the  contrary,  we  are  inclined  to  think  that, 
under  the  liberal  and  general  pleading  in  use  in  Louisiana,  these  exceptions 
must  T^e  considered  as  "  specially  pleaded,"  when  set  forth  as  they  were  here 
in  writing,  and  in  a  specific  or  detailed  form,  and  judgment  prayed  on  them  in 
favor  of  the  present  plaintiff.  Has  he  then  been  deprived  of  the  advantage 
attached  to  them?  That  is  the  important  inquiry.  On  examination  of  the 
record  it  will  be  seen  that  he  had  the  benefit  of  all  these  exceptions,  first  in  a 
motion  in  arrest  of  judgment.  Again,  he  had  the«benetit  of  all  the  important 
matter  in  those  exceptions  by  the  bill  which  was  afterwards  filed  and  allowed, 
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and  upon  which  this  writ  of  error  has  been  brought.  We  cannot,  therefore, 
perceive  that  he  has  suffered  any  by  the  refusal  of  the  court  to  receive  these 
peremptory  exceptions  when  first  offered.  The  case  in  this  respect  is  like  one 
at  common  law,  where  the  defendant  should  propose  to  demur  generally  to  the 
declaration,  but,  being  refused,  objects  to  the  sufficiency  of  it  to  cover  various 
portions  of  the  evidence  as  it  is  offered,  and  also  objects  to  the  sufficiency  of  the 
declaration  in  arrest  of  judgment.  He  thus,  by  a  subsequent  bill  of  exceptions 
to  the  rulings  on  the  testimony  and  on  the  sufficiency  of  the  declaration,  ob- 
tains every  advantage  that  he  could  have  had  under  his  general  demurrer,  and 
thus  suffers  nothing  which  requires  a  reversal  of  the  judgment  and  a  new  trial 
for  his  relief. 

§  60  ♦•  Refusal  to  dUow  clerk  to  take  down  evidence  not  error  when  no  appeal 
can  he  taken. 

The  next  objection  of  a  formal  character  is,  that  the  court  below  refused, 
though  requested  by  the  original  defendant,  to  have  the  clerk  take  down  in 
writing  and  file  the  testimony  of  the  witnesses  and  the  documentary  evidence. 
It  is  true  that  by  a  statute  of  Louisiana,  passed  July  20,  1817,  their  courts  are 
directed  to  have  the  testimony  taken  down  "  in  all  cases  where  an  appeal  lies 
to  the  supreme  court,  if  either  party  require  it."  It  is  also  true  that  an  act  of 
congress,  passed  May  26,  1824:  (4  Stats,  at  Large,  62),  has  made  the  practice  ex- 
isting in  Louisiana  the  guide  to  that  in  the  courts  of  the  United  States,  when 
sitting  in  that  state,  except  as  it  may  be  modified  by  rules  of  the  judge  of  the 
United  States  court.  And  it  is  further  shown  in  this  record,  that  the  district 
judge  there,  November  20,  1837,  adopted  the  practice  of  Louisiana,  as  then  ex- 
isting, in  all  cases  not  of  admiralty  jurisdiction.  In  a  cause  once  decided  by  this 
court,  which  was  connected  with  this  point,  Wilcox  v.  Hunt,  13  Pet,  378,  it 
was  remarked  that  the  plea  put  in  there  as  a  part  of  the  state  practice,  as  the 
latter  had  not  been  adopted,  was  not  received.  But  the  practice  there  standing 
-differently  from  that  which  is  urged  in  this  case,  that  decision  does  not  control 
the  present  one.  In  considering,  then,  the  propriety  of  the  ruling  of  the  court 
here,  it  is  first  to  be  noticed  that,  by  the  words  of  the  statute,  this  testimony 
is  to  be  taken  down  and  filed  only  in  those  cases  "  where  an  appeal  lies."  That 
means,  of  course,  a  technical  appeal,  where  the  facts  are  to  be  reviewed  and 
reconsidered,  for  in  such  an  one  only  is  there  any  use  of  taking  them  down. 
But  in  the  present  case  no  appeal  of  that  character  lay  to  this  court,  but  merely 
a  writ  of  error  to  bring  the  law  and  not  the  facts  here  for  re-examination.  To 
<5onstrue  the  act  of  1824  as  if  meaning  to  devolve  on  this  court  such  a  re- 
examination of  facts,  without  a  trial  by  jury,  in  a  case  at  law,  like  this,  and  not 
ouB  in  equity  or  admiralty,  would  be  to  give  to  it  an  unconstitutional  operation, 
dangerous  to  the  trial  by  jury,  and  at  times  subversive  of  the  public  liberties. 
Parsons  v.  Bedford,  3  Pet.,  448.  In  a  case  of  chancery  or  admiralty  jurisdic- 
tion it  might  be  different,  as  in  those,  by  the  law  of  the  land,  a  technical  ap- 
peal lies,  and  the  facts  are  there  open  to  reconsideration  in  this  court. 
Livingston  v.  Story,  9  Pet.,  632;  McCoUum  v.  Eager,  2  How.,  64.  In  this 
case,  likewise,  it  would  be  totally  useless  to  have  all  the  facts  taken  down  in 
that  manner,  because,  if  so  taken  and  sent  up  here,  it  would  be  irrelevant  and 
improperly  burdening  the  record,  as  much  as  the  whole  charge  and  opinion  of 
the  judge,  instead  of  the  naked  points  excepted  to.  See  twenty-eighth  rule  of 
this  court,  and  Zeller  v,  Eckert,  4  How.,  297,  298.  If  a  case  comes  up  in  that 
manner,  this  court  never  reconsiders  or  re-examines  all  the  facts,  but  merely 
the  law  arising  on  them,  as  if  a  bill  of  exceptions  had  been  properly  filed.  This 
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has  been  decided  already  in  Parsons  v.  Armor,  3  Pet.,  425 ;  Minor  v.  Tillotson, 
2  How.,  394  Beside  these  considerations,  showing  that  neither  the  words  of 
the  statute,  nor  the  reasons  for  it,  reach  a  case  like  this,  there  is  another  in  the 
practice  and  laws  of  Louisiana,  which  shows  that  this  provision  does  not  extend 
to  a  cause  like  the  present  in  this  court.  There  the  court  of  appeal,  even  in 
cases  at  law,  often  decides  on  all  the  facts  as  well  as  the  law ;  but  not  so  here. 
The  court  there  may  be  substituted  for  a  jury  by  consent  of  the  parties  in  a 
trial  at  law,  and  were  in  this  case  below.  But  no  such  power  can  be  conferred 
on  this  supreme  court  by  parties  in  cases  at  law;  and,  as  before  shown,  it  exists 
tinder  acts  of  congress  merely  in  cases  in  equity  and  admiralty.  To  conclude 
on  this  point,  then,  it  will  be  seen  that  the  plaintiff  in  error,  notwithstanding 
-the  refusal  to 'have  the  clerk  take  down  this  evidence,  has  enjoyed  all  the  bene- 
fit of  it  under  his  bill  of  exceptions,  where  it  was  material,  and  he  wished  to 
raise  any  question  of  law  on  it,  and  has  enjoyed  it  as  fully  as  if  the  whole  had 
been  taken  down  and  filed.  And  thus  he  loses  nothing  and  suffers  nothing  b)' 
the  court  refusing  to  do  what  we  think  neither  the  language  nor  spirit  of  the 
law  requires  in  a  case  like  this.     Parsons  v.  Bedford,  3  Pet.,  433. 

§  605.  Objection  that  trial  hy  jury  was  not  aUowed  is  too  late  after  party  pro- 
ceeds to  trial  before  court. 

There  are  two  other  objections  of  form,  which  appear  on  the  record  and  may 
well  be  noticed,  though  they  are  not  embodied  in  the  bill  of  exceptions.  One 
is  as  to  the  waiver  of  a  trial  by  jury  in  this  case  in  the  court  below.  After  a 
hearing  there,  it  was  urged  that,  the  waiver  not  havmg  been  entered  on  the 
record,  the  court  was  not  authorized  to  proceed  without  a  jury.  But  it  would 
hardly  be  permissible  for  a  party  to  proceed  without  objection  in  a  trial  of 
facts  before  the  court,  in  a  case  at  law  in  a  state  where  the  statutes  permitted 
it,  and  the  habits  of  the  people  under  the  civil  law  inclined  them  to  favor  it, 
and  then,  after  a  decision  might  be  announced  which  was  not  satisfactory,  to 
offer  such  an  objection  as  this.  From  its  not  being  incorporated  into  the  bill 
of  exceptions,  or  argued  at  the  hearing  before  us,  a  strong  presumption  arises 
that  it  has  been  abandoned. 

§  606.  Right  of  surety  to  sue  his  co-surety  in  a  federal  court. 

The  other  objection  is  spread  upon  the  early  part  of  the  record,  and  was  a 
proper  one  for  the  consideration  of  the  court  in  that  stage  of  the  case,  as  it 
went  to  its  jurisdiction.  This  was  urged  on  the  ground  that  the  notes  men- 
tioned in  the  petition  of  the  plaintiff  below  belonged  or  ran  originally  to  K 
Barrow,  a  resident  of  Louisiana,  in  the  same  state  with  the  defendant,  and  that 
his  title  was  assigned  to  the  plaintiff,  and  thus  the  latter  cannot  sue  the  defend- 
ant in  this  court,  if  Barrow  could  not.  This  position  would  be  well  taken 
under  the  provision  in  the  eleventh  section  of  the  judiciary  act  of  17S9  (1  Stats, 
at  Large,  78),  if  the  original  plaintiff  had  instituted  his  suit  upon  the  notes  as 
assignee  of  them.  See  Towne  v.  Smith,  1  Woodb.  &  M.,  115;  Bean  v.  Smrth,  2 
Mason,  252;  16  Pet.,  315;  Turner  v.  Bank  of  North  America,  4  Dal.,  8-lU 
Montalet  v.  Murray,  4  Cranch,  46.  But  so  far  from  that,  he  does  not  declare 
at  all  on  the  notes.  He  sets  out  a  separate  and  different  contract  as  his  ground 
for  recovery,  resting  on  an  original  agreement  between  him  and  the  defendant; 
and  does  not  set  out  any  assignment  of  those  notes  to  himself  by  Barrow. 
Even  if  he  counted  on  the  notes,  but  not  on  or  through  an  assignment  of  them, 
this  court  would  have  jurisdiction.  6  Wheat.,  146;  9  id.,  537;  2  Pet.,  326;  U 
id.,  801;  3  How.,  576,  577;  1  Mason,  251;  1  McL.,  132.  The  judge  below,, 
then,  properly  overruled  this  objection. 
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§  607.  Collateral  agreement  of  co-sureties  to  sh^re  loss  pro  rata  is  founded  on 
good  consideration  and  is  provable  hy  parol;  authorities;  evidence. 

We  come  next  to  the  only  remaining  question  in  this  case,  which  branches 
into  five  or  six  different  exceptions.  It  is  a  question  of  substance,  and  in  some 
respects  is  not  without  difficulty.  It  is  whether  the  ground  upon  which  the 
objection  going  to  the  jurisdiction  was  overruled  is  well  founded  in  the  declara- 
tion and  the  facts,  by  showing  a  separate  and  independent  contract,  and  one 
which  had  a  good  consideration  in  law.  On  looking  to  the  petition,  it  will  be 
seen  that  it  sets  out  a  sale  of  land  between  other  parties;  the  mode  of  payment 
stipulated;  the  agreement  between  the  plaintiff  and  defendant  to  become  in- 
dorsers  of  certain  notes,  and  divide  between  them  any  loss;  the  subsequent 
failure  of  the  purchaser  to  pay  the  notes;  the  settlement  of  them  by  the  plaint- 
iff, and  his  right  under  the  agreement  and  facts  to  recover  of  the  defendant 
one-half  of  the  amount.  The  whole  claim  proceeds  on  the  collateral  agreement, 
and  there  is  no  pretense  of  grounding  the  suit,  as  holder  or  indorsee,  on  any 
promises  contained  in  the  notes  or  in  the  indorsements  on  them.  There  is  also 
a  good  consideration  for  this  collateral  agreement.  It  is  the  promise  of  the 
plaintiff  beforehand  to  lose  one-half,  if  the  defendant  would  become  a  surety 
with  him  anjd  lose  the  other  half,  and  the  actual  payment  afterwards  of  the 
whole  by  the  plaintiff.  Being  then  a  collateral  agreement  by  parol,  which  is 
sued,  it  stands  free  from  the  objection  to  the  parol  evidence  offered  to  prove  it. 
Were  the  action  on  the  notes,  and  this  evidence  offered  to  contradict  them,  it 
would  be  entirely  different ;  because,  in  an  action  on  a  note,  parol  testimony  is  • 
not  competent  to  vary  its  written  terms,  and  probably  not  to  vary  a  blank  in- 
dorsement by  the  payee  from  what  the  law  imports.  Civil  Code  of  Louisiana, 
art.  225.6;  Stone  v.  Vincent,  6  Mart.  (N.  S.),  517;  15  La.,  539;  10  id.,  205;  1 
Pet,  C.  C,  84;  Bank  of  United  States  v.  Dunn,  6  Pet.,  59 :  3  Camp.  K  P.,  56, 57 ; 
9  Wheat.,  587;  l.Mart.  (N.  S.),  641;  Chitty  on  Bills,  541;  12  East,  4;  4  Barn.  & 
Aid.,  454.  So,  between  the  contracting  parties,  likewise,  all  prior  conversation 
is  supposed,  as  far  as  binding,  to  be  embodied  into  the  written  contract.  4  La., 
269 ;  Tayloe  v.  Riggs,  1  Pet.,  591 ;  8  Wheat.,  211.  But  the  parol  evidence  here  is 
not  offered  in  any  action  on  the  note,  or  to  alter  its  terms  or  its  indorsements; 
nor  is  any  prior  or  contemporaneous  conversation  offered  to  vary  the  note,  or  its 
indorsement,  in  an  action  founded  on  either  of  them.  But  it  is  offered  to  prove 
a  separate  contract,  which  was  made  by  parol,  and  is  of  as  high  a  character  as 
the  law  requires  in  such  cases,  and  this  evidence  is  plenary  and  entirely  satis- . 
factory  to  substantiate  the  separate  contract.  It  is  true,  at  the  same  time,  that, 
after  a  prior  indorser  has  paid  a  note,  he  cannot  recover,  even  in  an  action,  not 
on  it,  but  for  contribution  of  one-half  from  a  second  indorser,  if  they  were  not 
in  fact  joint  sureties,  nor  in  fact  made  any  collateral  contract  whatever,  nor  in 
fact  had  any  communication  whatever  as  to  their  liability.  McDonald  v. 
Magruder,  3  Pet.,  474;  3  Har.  &  Johns.,  125;  7  Johns.,  367.  But  the  present 
is  a  case  differing,  toto  ccelo^  from  that.  Here,  by  a  deliberate  arrangement  be- 
fore a  public  notary,  and  by  tlie  positive  evidence  of  two  witnesses,  the  two 
indorsers  were  co-sureties,  and  specially  agreed  to  bear  any  loss  equally  between 
them;  and  the  right  to  recover  is,  therefore,  entirely  clear.  3  Pet.,  477;  Doug- 
las V.  Waddle,  1  Hamm.,  413,  420;  Deering  v.  The  Earl  of  Winchelsea,  2  Bos. 
&  Pull.,  270. 

There  are  two  or  three  other  views  connected  with  this  part  of  the  case 
which  may  be  usefully  adverted  to,  but  by  which  we  do  not  decide  it.  Thus, 
where  a  person  like  Phillips,  the  original  defendant,  was  not  a  party  to  a 
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Dote,  but  put  his  name  on  the  back  of  it,  parol  testimony  has  been  deemed 
competent  to  show  the  real  object  for  which  it  was  placed  there;  and  especially 
if  it  did  not  contradict  any  legal  implication  from  the  name  being  there.  And 
hence,  under  circumstances  like  these,  where,  as  in  Louisiana  and  some  other 
states,  it  is  implied  by  law  that  such  a  person  puts  his  name  there  as  a  surety 
or  guarantor,  no  objection  exists  to  parol  proof  to  that  effect.  10  Louisiana, 
374;  Lawrence  v.  Oakey,  14  id.,  386;  Nelson  v.  Dubois,  13  Johns.,  175;  Dean 
V.  Hall,  17  Wend.,  214;  5  Mass.,  358;  12  id.,  281;  1  Vermont,  136;  Ulen  r. 
Kitteridge,  7  Mass.,  233;  4  Wash.,  480;  6  Serg.  &  R.,  363.  In  White  v.  How- 
land,  9  Mass.,  314,  he  is  held  to  be  liable  as  if  signing  with  the  maker  as  a 
surety.  But  however  much,  in  some  states,  the  practice  may  go  beyond  this  in 
suits  betwen  the  parties  to  the  agreement,  as  in  1  Hamm.,  420,  and  5  Serg.  & 
R,  363,  it  could  generally  not  be  competent  to  prove  anything  by  parol,  in 
actions  on  the  note,  contrary  to  what  is  written  or  to  what  is  implied  in  law. 
Bank  of  United  States  v.  Dunn,  6  Pet.,  59.  And  in  other  states  and  in  other 
circumstances,  where  the  inference  of  law  is  not  that  such  a  name  is  placed 
there  as  a  surety,  it  is  very  doubtful  whether,  in  a  suit  on  the  note,  proof  that 
he  did  it  only  as  a  surety  is  competent.  6  Mart.  (X.  S.),  517;  Bank  of  United 
States  V.  Dunn,  6  Pet.,  59.  In  England,  in  the  case  of  such  a  name  on  the 
back  of  a  bill  of  exchange,  the  person  may  be  treated  as  a  new  drawer 
(Chitty  on  Bills,  241);  and  if  the  payee  there  has  also  indorsed  the  note  the  im- 
plication deemed  most  proper  is,  that  another  name  on  the  back  is  that  of  a 
second  indorser,  and  should  so  be  held  in  the  hands  of  third  persons.  Chitty 
on  Bills,  188,  528;  Holt's  Nisi  Pruis,  470;  5  Ad.  &  Ell.,  436;  6  Nev.  &  Man., 
723.  So,  6  Mart.,  517.  It  will  be  seen,  however,  that  these  last  are  generally 
cases  of  actions  on  the  notes  or  bills  of  exchange  themselves,  while  the  present 
case  is  not  brought  on  tl^  note  itself,  but  on  a  distinct  and  collateral  contract. 

Another  suggestion  bearing  on  the  case  might  be,  that  in  Louisiana  the  surety, 
when  paying,  may  step  into  the  shoes  of  his  creditor,  if  he  pleases,  by  subroga- 
tion, and  enjoy  all  his  rights  against  the  debtors  or  other  sureties.  Hewes^. 
Pierce,  1  Mart.  (X.  S.),  361;  Callihan  v.  Tanner,  3  Rob.  (La.),  299;  Civil 
Code  of  Louisiana,  art.  2157.  But  there  the  suit  is  probably  in  the  creditor's 
name,  and  not,  as  here,  in  that  of  the  surety.  So,  in  some  countries  where  the 
civil  law  prevails,  such  a  contract  as  this,  deliberately  made  before  a  notary, 
and  by  him  reduced  to  writing  by  request  of  the  parties,  would,  in  law,  be 
deemed  equivalent  to  a  contract  in  writing;  and  on  that  ground  be  admissible 
even  in  a  suit  on  the  note  between  the  original  parties  to  it.  The  doings  of 
the  parties  thus  have  a  sort  of  public  form  given  to  them,  qiuisi  judicial,  and 
they  are  bound  by  them,  though  not  signed  by  the  parties.  2  Domat's  Civil 
Law,  b.  2,  tit.  1,  §  1,  art.  28,  and  tit.  5,  §  5,  pp.  661,  662.  It  would  be  there 
deemed  an  act  of  too  much  deliberation  by  the  parties,  and  of  too  much  for- 
mality before  that  public  officer,  to  be  treated  merely  as  an  ordinary  verbal 
arrangement.  Coop.  Justinian,  586;  3  Burr.,  1671;  Story  on  Bills,  §  277. 
But,  though  the  Louisiana  code,  founded  chiefly  on  the  civil  law,  may  not  ex- 
pressly abrogate  such  a  doctrine,  it  does  not  in  terms  make  records  by  a  notary 
valid,  unless  signed  by  the  parties,  or  consisting  of  copies  of  papers  signed  by 
the  parties  and  acknowledged  before  witnesses.  Civil  Code,  arts.  2231,  2413; 
8  Mart.  (K  S.),  568 ;  10  La.,  207, 354.  And  though  the  paper  containing  this  is 
signed  by  the  parties  to  the  sale,  and  attested  by  witnesses,  it  is  not  signed  by 
Preston  and  Phillips,  the  parties  to  this  arrangement. 

It  is  not  necessary,  however,  to  decide  absolutely  on  the  effect  of  either  of 
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these  last  views.  Deeming  the  action  here  to  be  founded  on  the  collateral 
agreement,  and  deeming  the  evidence  offered  to  be  competent,  for  the  reasons 
first  stated  under  this  head,  these  conclusions  will  virtually  dispose  of  the  last 
six  exceptions  contained  in  the  record  of  this  case.  Thus,  as  to  Barrow's  depo- 
sition, the  admission  of  which  was  the  ground  of  one  of  these  exceptions,  it  is 
clearly  competent  to  prove  this  separate  parol  contract  in  a  suit  on  that,  and  not 
on  the  note.  So  the  certificates  anc|  notices,  also  excepted  to,  were  properly 
proved  as  a  part  of  the  collateral  transaction  under  the  general  expressions  in 
the  petition,  and  not  as  notices  that  should  be  specially  set  out  in  a  declara- 
tion, where  notes  are  counted  on  by  a  holder.  In  a  case  like  that,  the  aver- 
ment of  them  and  the  proof  are  highly  material,  but  in  the  former  case 
they  are  rather  historical  and  merely  a  part  of  the  res  gestcB^  without  its  being 
essential  to  give  them  in  detail.  The  original  plaintiff  avers  in  the  petition 
that  the  notes  were  protested,  and  that  he  was  obliged  to  pay  them,  which 
would  not  have  been  the  case  without  due  notices;  and  this  is  quite  enough  in 
an  action  on  a  collateral  undertaking.  So  the  notary's  evidence,  which  is  an- 
other of  the  exceptions,  becomes  under  this  aspect  entirely  competent,  and  the 
written  memorandum  made  by  him  at  the  time,  which  is  another  objection, 
was  also  admissible  evidence  to  refresh  his  memory,  if  not  per  se  of  the  facts 
stated  in  it.  Greenl.  Ev.,  §§  436,  437.  That  it  was  admissible  to  refresh  his 
memory,  see  Smith  v.  Morgan,  2  Moody  &  E.,  259 ;  Home  v.  McKenzie,  6 
Clark  &  F.,  623.  Other  cases  say  such  a  memorandum  is  admissible  itself  to 
go  to  the  jury.  Greenl.  Ev.,  §  437,  note;  1  Eawle,  182;  Smith  v.  Lane,  12 
Serg.  &  R,  84;  2  Nott  &  McC,  331 ;  15  Wend.,  193;  16  id.,  586-698.  If  this 
last  be  a  rule  controverted,  the  writing  here  was  "  the  act  of  sale,"  and  con- 
tained other  matters  as  to  the  transaction  in  connection  with  this  as  the  whole 
terms  of  sale,  which  were  clearly  competent,  aad  the  whole  properly  went  to- 
gether to  the  jury  as  exhibiting  the  progress  and  character  of  the  transaction, 
beside  being  admissible  to  refresh  the  memory  of  the  witness.  Bullen  v. 
Michel,  2  Price,  422,  447,  476.  So  the  evidence  of  the  sale  of  Carr's  property 
and  of  the  transfer  of  it  to  the  original  plaintifif,  Preston,  by  the  sheriff,  and 
the  terms  of  the  transfer,  though  objected  to,  are  mere  links  in  the  chain  of 
the  transaction,  and  unexceptionable  in  that  view;  and  were,  like  the  evidence 
of  the  former  sale  to  Carr  by  Barrow,  duly  authenticated. 

Upon  the  whole  case,  then,  we  are  happy  to  find  that  no  legal  objection, 
seems  to.be  tenable  against  making  the  original  defendant  meet  an  engage- 
ment which,  on  the  record,  he  appears  to  have  been  bound  in  honor  and  justice, 
no  less  than  law,  faithfully  to  discharge.  Although  the  court  have  deemed  it 
proper  thus  to  deliver  an  opinion  on  this  case,  as  it  has  been  argued  by  the 
counsel  for  the  plaintiff  in  error,  yet  the  death  of  the  plaintiff  has  since  been 
suggested;  and  no  appearance  is  entered  for  the  defendant.  We  shall  not, 
therefore,  enter  judgment  in  conformity  to  the  opinion  until  the  defendant  or 
the  representatives  of  the  deceased  appear. 

M'DONALD  V.  MAGRUDER. 
(3  Peters,  470-479.    1830.) 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  was  a  writ  of  error  to  a  judgment  rendered  by 
the  circuit  court  of  the  United  States  for  the  county  of  Washington,  in  the 
District  of  Columbia,  in  an  acjbion  of  indebitatics  assumpsit^  brought  by  the 
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first  indorser  pf  a  promissory  note  against  the  second  indorser,  to  recover  half 
its  amount.     The  note  was  made  by  Samuel  Turner,  Jr.,  and  indorsed  G-eorge 

B.  Magruder,  John  G.  M'Donald.  At  the  trial  of  the  cause  a  case  was  agreed 
by  the  parties,  and  the  judgment  of  the  circuit  court  was  rendered  in  favor  of 
the  plaintiff,  on  a  verdict  given  by  the  jury,  subject  to  the  opinion  of  the  court. 

§  608.  Indorser  liable  to  svhaequent  indorsee. 

That  a  prior  indorser  is,  in  the  regular  course  of  business,  liable  to  his  indorsee, 
although  that  indorsee  may  have  afterwards  indorsed  the  same  note,  is  unques- 
tionable. When  he  takes  up  the  note  be  becomes  the  holder  as  entirely  as  if 
he  had  never  parted  with  it,  and  may  sue  the  indorser  for  the  amount*  The 
first  indorser  undertakes  that  the  maker  shall  pay  the  note,  or  that  he,  if  due 
diligence  be  used,  will  pay  it  for  him.  This  undertaking  makes  him  responsible 
to  every  holder,  and  to  every  person  whose  name  is  on  the  note  subsequent  to 
his  own,  and  who  has  been  compelled  to  pay  its  amount. 

§  609.  Indorser  without  consideration  is  not  liable. 

This  is  the  regular  course  of  business  where  notes  are  indorsed  for  valua 
But  it  is  contended  that,  where  less  than  the  amount  is  received,  the  indorser 
is  responsible  to  his  immediate  indorsee  only  for  the  sum  actually  paid ;  conse- 
quently, if  nothing  is  paid,  the  mere  indorsement  does  not  bind  the  indorser  to 
pay  his  immediate  indorsee  anything.  If  B.  indorses  to  C.  the  note  of  A., 
without  value,  and  A.  fails  to  take  it  up,  it  is,  as  between  B.  and  C,  a  contract 
without  consideration,  on  which  no  action  arises.     This  is  undoubtedly  true,  if 

C.  retains  the  note  in  his  own  possession;  and  may  be  equally  true,  if  he  in- 
dorses it  for  value.  When  he  repays  the  money  he  has  received  he  is  replaced 
in  the  situation  in  which  he  would  have  been  had  he  never  parted  with  the 
note.  If  he  puts  it  into  circulation  on  his  own  account,  new  relations  may  be 
created  between  himself  and  his  immediate  indorsee,  which  may  be  affected 
by  circumstances.  In  the  case  under  consideration  the  note  took  the  direction 
intended  by  all  the  parties.  It  was  indorsed  by  Magruder,  for  the  purpose  of 
enablinfi^  Turner  to  discount  it  at  the  bank.  To  insure  this  object,  Turner 
applied  to  M'Donald,  who  placed  his  name  also  on  the  paper.  'No  intercourse 
took  place  between  the  indorsers.  No  contract,  express  or  implied,  existed 
between  them,  other  than  is  created  by  their  respective  liabilities,  produced  by 
the  act  of  indorsement.  What  are  these  liabilities?  The  first  indorser  gave 
his  name  to  the  maker  of  the  note  for  the  purpose  of  using  it  in  order  to  raise 
the  money  mentioned  on  its  face.  He  made  himself  responsible  for  the  whole 
sum,  upon  the  sole  credit  of  the  maker.  His  undertaking  is  undivided.  He 
does  not  understand  that  any  person  is  to  share  this  responsibility  with  him. 
But  either  the  bank  is  unwilling  to  discount  the  note  on  the  credit  of  the 
maker  and  his  single  indorser,  or  the  maker  supposes  his  object  will  be  insured 
by  the  additional  credit  given  by  another  name.  He  presents  the  note,  there- 
fore, to  M'Donald,  and  asks  his  name  also.  McDonald  accedes  to  his  request, 
and  puts  his  name  on  the  instrument.  If  the  maker  passes  the  note  for  value, 
the  liability  of  McDonald  to  the  holder  is  the  same  as  if  that  value  had  been 
received  by  M'Donald  himself.  Why  is  this?  No  consideration  is  received  by 
M'Donald,  and  this  fact  is  known  to  the  holder  and  discounter  of  the  note. 
But  a  consideration  is  paid  by  the  holder  to  the  maker,  and  paid  on  the  credit 
of  M'Donald's  name.  He  cannot  set  up  the  want  of  a  consideration  received 
by  himself;  he  is  not  permitted  to  say  that  the  promise  is  made  without  con- 
sideration ;  because  money  paid  by  the  promisee  to  another  is  as  valid  a  con- 
sideration as  if  paid  to  the  promisor  himself. 
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§  610.  First  indoraer  liable  notwithstanding  a  second  indcyraer^s  indorsement. 

In  what  does  the  claim  of  the  second  on  the  first  indorser  differ  from  that  of 
the  holder  on  the  second  indorser?  It  either  has  paid  value  to  his  immediate 
indorser;  but  the  holder  has  paid  value  to  the  maker  on  the  credit  of  all  the 
names  to  the  instrument.  The  second  indorser,  if  he  takes  up  the  note,  has  paid 
value  to  the  holder,  in  virtue  of  the  liability  created  by  his  indorsement.  If 
this  liability  was  founded  equally  on  the  credit  of  the  maker  and  of  the  first  in- 
dorser, if  his  undertaking  on  the  credit  of  both  subjects  him  to  the  loss  conse- 
quent on  the  payment  of  the  note,  how  can  the  contract  between  him  and  his 
immediate  indorser  be  said  to  be  without  consideration?  If  it  be  true,  as  we 
think  it  is,  that  Magruder^  when  he  indorsed  the  note  and  returned  it  to  the 
maker  to  be  discounted,  made  himself  responsible  for  its  amount  on  the  failure 
of  the  maker,  if  this  responsibility  was  then  complete,  how  can  it  be  diminished 
by  the  circumstance  that  M'Donald  became  a  subsequent  indorser?  How  can 
the  legal  liability  of  a  first  indorser  to  the  second,  who  has  been  compelled  to 
take  up  the  note,  be  changed  otherwise  than  by  an  express  or  implied  contract 
between  the  parties?  This  question  has  arisen  and  been  decided  in  the  courts 
of  several  states.  Wood  v.  Repold,  3  Har.  &  J.,  125,  was  a  bill  drawn  by  A. 
Brown,  Jr.,  at  Baltimore,  on  Messrs.  Goold  &  Son,  of  New  York,  in  favor  of 
G.  Wood  &  Co.,  and  indorsed  by  G.  Wood  &  Co.,  and  afterwards  by  Repold, 
the  plaintiff.  The  bill  was  drawn  and  indorsed  for  the  purpose  of  raising  money 
for  the  drawer,  and  was  discounted  at  the  Bank  of  Baltimore.  On  being  pro- 
tested for  non-payment,  it  was  taken  up  by  Eepold,  and  this  suit  brought  against 
the  first  indorser.  Payment  was  resisted,  because  the  indorsement  was  without 
consideration  for  the  accommodation  of  the  drawer;  but  the  court  sustained 
the  action.  The  same  question  arose  in  Brown  v.  Mott,  7  Johns.,  361,  on  a 
promissory  note,  and  was  decided  in  the  samd  manner.  In  that  case  the  court 
said  that,  if  he  had  taken  it  up  at  a  reduced  price,  it  would  seem  that  he  could 
only  recover  the  amount  paid.  Undoubtedly,  if  M'Donald  had  been  compelled 
to  pay  a  moiety  of  this  note,  he  could  have  recovered  only  that  moiety  from 
Magfuder.  The  case  of  Douglas  'o.  Waddle,  1  Ilamm.,  413,  was  determined 
differently.  This  case  was  undoubtedly  decided  on  general  principles;  but  the 
custom  of  the  country  and  a  statute  of  the  state  are  referred  to  by  the  court 
as  entitled  to  considerable  influence.  The  weight  of  authority  as  well  as  of 
usage  is,  we  think,  in  favor  of  the  liability  of  the  first  indorser. 

§  611.  Successive  accommodation  indorsers  are  not  co-sureties. 

The  claim  of  Magruder  has  also  been  maintained,  on  the  principle  that  they 
are  co-sureties,  and  that  he  who  has  paid  the  whole  note  may  demand  contribu- 
tion from  the  other.  The  principle  is  unquestionably  sound,  if  the  case  can  be 
brought  within  it.  Co-sureties  are  bound  to  contribute  equally  to  the  debt  they 
have  jointly  undertaken  to  pay;  but  the  undertaking  must  be  joint,  not  separate 
and  successive.  Magruder  and  M'Donald  might  have  become  joint  indorsers. 
Their  promise  might  have  been  a  joint  promise.  In  that  event,  each  would 
have  been  liable  to  the  other  for  a  moiety.  But  their  promise  is  not  joint. 
They  have  indorsed  separately  and  successively,  in  the  usual  mode.  No  con- 
tract, no  communication  has  taken  place  between  them  which  might  vary  the 
legal  liabilities  these  indorsements  are  known  to  create.  Those  legal  liabilities, 
therefore,  remain  in  full  force.  Upon  this  question  of  contribution,  the  counsel 
for  the  defendants  in  error  rely  on  two  cases  reported  in  2  Bos.  &  Pull.,  268  and 
270.  The  first,  Cowell  v,  Edwards,  was  a  suit  by  one  surety  on  a  bond  against 
his  co-surety  for  contribution.    It  was  intimated  by  the  court  that  each  surety ' 
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was  liable  for  his  aliquot  part,  but  not  liable  at  law  to  any  contribution  on  ac-^ 
count  of  the  insolvency  of  some  of  the  sureties.  The  party  who  had  .paid  more 
than  bis  just  proportion  of  the  debt  could  obtain  relief  in  equit}''  only.  The 
second  case,  Sir  Edward  Deering  v.  The  Earl  of  Winchelsea,  Sir  John  Kous 
and  the  Attorney-General,  was  a  suit  in  'chancery,  in  the  exchequer.  Thomas 
Deering  had  been  appointed  receiver  of  fines,  etc.,  and  had  given  three  bonds 
conditioned  for  faithful  accounting,  etc.  In  one  of  these  the  plaintiff  was  surety ; 
in  another.  Lord  Winchelsea;  and,  in  the  third,  Sir  John  Eous.  Judgment  was 
obtained  on  the  bond  in  which  the  plaintiff  was  surety,  and  this  suit  was 
brought  against  the  sureties  to  the  two  other  bonds  for  contribution.  It  was 
resisted  on  the  ground  that  there  was  no  contract  between  the  parties,  they  hav- 
ing entered  into  special  obligations.  The  lord  chief  baron  was  disposed  to  con- 
sider the  right  to  contribution  as  founded  rather  on  the  equity  of  the  parties  than 
on  contract,  and  the  court  decreed  contribution.  In  this  case  the  parties  were 
equally  bound,  were  equally  sureties  for  the  same  purpose,  and  were  equally 
liable  for  the  same  debt.  Neither  had  any  claim  upon  the  other  superior  to 
what  that  other  had  on  him.  The  parties  stood  in  the  same  relation,  not  only 
to  the  crown,  to  whom  they  were  all  responsible,  and  to  the  person  for  whom 
they  were  sureties,  but  to  each  other.  Under  these  circumstances,  contribution 
may  well  be  decreed  ex  equaZijure.  But,  in  the  case  at  bar,  the  parties  do  not 
stand  in  the  same  relation  to  each  other.  The  second  indorser  gives  his  name 
on  the  faith  of  the  first  indorser,  as  well  as  of  the  maker.  The  first  indorser 
gives  his  name  on  the  faith  of  the  maker  only.  Unquestionably  these  liabili- 
ties may  be  changed  by  contract;  but,  no. contract  existing  between  these  par- 
ties, it  is  not  a  case  to  which  the  principle  of  contribution  applies. 

Ko  notice  has  been  taken  of  the  form  of  the  action.  It  is  admitted  that 
Magruder,  having  paid  the  whole  note,  may  recover  a  moiety  from  M'Donald,. 
if  their  undertaking  is  to  be  considered  as  joint;  if  he,  as  first  indorser,  is  not 
responsible  to  M'Donald  for  any  part  of  it  which  M'Donald  may  have  paid. 
The  judgment  is  to  be  reversed,  and  the  cause  remanded,  with  directions  to  set 
aside  the  verdict,  and  enter  judgment  as  on  a  non-suit. 

LIDDERDALE  v.  ROBINSON. 
(12  Wheaton,  694^98.    1837.) 

C  pin  ion  by  Mr.  Justice  Johnson. 

Statement  op  Facts. —  The  question  to  be  decided  in  this  cause  is  certified  to 
this  court  on  a  division  of  opinion  from  the  judges  of  the  Virginia  district. 
The  bill  is  filed  to  recover  a  sum  of  money  of  Robinson's  estate;  and  the  debts 
being  numerous,  and  the  assets  probably  insufficient  to  satisfy  the  whole,  the 
right  of  priority  becomes  a  material  object  among  the  creditors. 

§  612.  Indorser" 8  right  of  priority  as  a  judgment  o'editor. 

The  particular  demand  upon  which  this  question  is  certified  is  that  of  one 
Smith,  who  was  joint  indorser  with  Robinson,  on  a  bill  of  exchange  drawn  by 
one  Roots,  and  returned  under  protest.  The  bill,  of  course,  must  have  been 
drawn  payable  to  Eobinson  and  Smith,  and  being  taken  up  by  them,  and  the 
latter  having  paid  more  than  a  moiety  in  satisfaction  of  the  debt,  his  adminis- 
trator now  claims  of  the  estate  of  Robinson  the  amount  by  which  Smith's  pay- 
ments exceeded  the  moiety.  There  is  no  question  on  his  right  to  come  in  for 
that  sum  as  a  simple  contract  creditor;'  but  he  claims  precedence,  and  the  rank 
of  a  judgment  creditor,  under  a  particular  provision  of  the  laws  of  Yirginia 
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in  force  at  Robinson's  death,  and  under  an  equitable  principle,  according  to 
which  he  who  pays  a  debt  of  a  superior  dignity  is  suflfered  to  rank  in  the  appli- 
cation of  assets  according  to  the  dignity  of  the  debt  satisfied;  or,  in  other 
words,  is  substituted  for  the  creditor  who  held  the  prior  debt.  The  terras  of 
the  Virginia  act  are  these:  "Ail  bills  of  exchange  which  are  or  shall  be  pro- 
tested shall,  after  the  death  of  the  drawer  or  indorser  thereof,  be  accouiULd  of 
equal  dignity  with  a  judgment;  and  the  executors  or  administrators  of  every 
such  drawer  or  indorser  shall  suffer  judgment  to  pass  against  them  for  all  debts 
due  upon  protested  bills  of  exchang3,  before  any  bond,  bill  or  other  debt  of 
equal  or  inferior  dignity,  under  the  penalty  of  being  obliged  to  pay  the  same 
out  of  their  own  proper  goods."  The  priority,  therefore,  of  the  holdar  of  tho 
bill  of  exchange,  as  well  against  the  estates  of  the  indorsers  as  the  drawer, 
is  unquestionable;  but  the  other  creditors  insist  that,  as  between  the  co-indors- 
ers,  the  rights  of  Smith  against  the  estate  of  Robinson  must  be  determined  by 
the  nature  of  the  action  to  which  he  would  have  been  put  at  law  to  recover 
back  what  he  paid  above  his  moiety,  that  is,  assumpsit  on  simple  contract.  But 
both  on  principle  and  authority  we  are  induced  to  think  otherwise. 

§  613,  Subrogation  of  indorser  who  pays  note  or  hiU. 

What  have  the  creditors  of  Robinson  to  complain  of?  They  are  only  re- 
ferred back  to  the  situation  in  which  they  were  before  they  were  relieved  by  the 
application  of  Smith's  funds  to  the  payment  of  the  bill  of  exchange.  If  the 
bill  of  exchange  still  remained  in  the  hands  of  the  holder  unsatisfied,  his  right 
to  a  priority  from  Robinson's  estate,  as  to  the  moiety  of  the  bill,  would  be  un- 
questionable;  and  if  relieved  from  that  state  by  the  money  of  Smith,  it  is  but 
right  that  Smith  should  have  refunded  to  him  that  sum  which  they,  without  I 
that  payment,  would  certainly  have  been  obliged  to  relinquish.  This  is  in  per- 
fect analogy  with  that  class  of  cases  in  which  real  assets  have  been  decreed  to 
make  good  to  simple  contract  creditors  sums  that  have  been  taken  from  per- 
sonal assets,  and  applied  to  relieve  the  real  estate  (8  Ves.,  382),  or  to  satisfy  spe- 
cialty creditors.  Gibbs  v.  Ougier,  12  Ves.  Jr.,  413.  That  a  surety  who  discharges 
the  debt  of  the  principal  shall,  in  general,  succeed  to  the  rights  of  the  creditor, 
as  well  direct  as  incidental,  is  strongly  exemplified  in  those  cases  in  which  the 
surety  is  permitted  to  succeed  to  those  rights,  even  against  bail,  who  are  them- 
selves, in  many  respects,  regarded  as  sureties.  2  Vern.,  608;  11  Vesey,  22* 
That  such  would  be  the  effect  of  an  actual  assignment  made  by  the  creditor  to 
the  surety,  or  to  some  third  person  for  his  benefit,  no  one  can  doubt.  But  in 
the  cases  last  cited,  we  find  the  court  of  equity  lending  its  aid  to  compel  the 
creditor  to  assign  the  cause  of  action,  and  thus  to  make  an  actual  substitution 
of  the  sureties,  so  as  to  perfect  their  claim  at  law.  This  fully  affirms  the  right 
to  succeed  to  the  legal  standing  of  their  principal ;  and,  after  establishing  that 
principle,  it  is  going  but  one  step  further  to  consider  that  as  doiie  which  the 
surety  has  a  right  to  have  done  in  his  favor,  and  thus  to  sustain  the  substitution 
without  an  actual  assignment.  And  accordingly  we  find  the  dictum  expressed 
in  Robinson  v.  Wilson,  2  Madd.,  434,  in  pretty  general  terms,  "  that  a  surety  who  \ 
pays  oflf  a  specialty  debt  shall  be  considered  as  a  creditor  by  specialty  of  his 
principal."  If  the  parties  in  this  cause  be  considered  as  claiming  under  assign- 
ment trom  the  holder  of  the  bill,  and  each  as  assignee  of  the  claim  agvinst  his 
co-indorsee,  according  to  the  actual  state  of  their  respective  interests,  there  can 
be  no  doubt  of  the  priority  here  claimed.  This  subject  has  undergone  a  very 
serious  examination  in  the  courts  of  the  United  States,  and  in  cases  in  which, 
as  in  this,  satisfaction  has  been  made  by  the  surety  without  taking  an  actual 
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assignment  of  the  debt.     The  first  in  order  of  time  was  that  of  Burrows  and 
Brown  v.  M'Whann  and  Campbell,  administrators  of  Carnes,  1  Desaus.,  409, 

This  was  a  case  exactly  the  parallel  of  the  present  in  all  its  circumstances. 
The  parties  were  co-securities  to  one  Banks,  in  a  bond  to  Warrington,  and  had 
contributed,  but  unequally,  to  the  satisfaction  of  the  judgment  obtained  against 
them  jointly  on  the  bond.  They  had  taken  no  assignment  of  the  judgment, 
and  Brown  and  Burrows,  who  had  paid  most,  prayed  to  be  let  in  as  judgment 
creditors  of  Carnes,  their  co-obligor,  in  right  of  the  judgment  obtained  by  the 
creditor,  Warrington.  There  was,  in  this  case,  satisfaction  also  entered  form- 
ally on  the  judgment,  but  as  this  was  obtamed  by  the  management  of  Carnes* 
administrators,  it  was  treated  as  a  nullity,  and  the  complainants  had  a  priority 
decreed  to  them  in  right  of  the  judgment  against  themselves,  conjointly  with 
Carnes,  their  co-obligor.  The  next  case  was  that  of  Eppes,  Executor  of  Wayles, 
^.  Eandolph,  2  Call,  125,  in  which  the  surety  to  a  bond,  having  paid  it  oflf,  but 
having  taken  no  assignment  from  the  creditor,  filed  his  bill  to  charge  the  real 
estate  of  the  principal,  upon  the  ground  that  he  had  succeeded  to  the  rights  of 
the  creditor  by  the  mere  act  of  satisfying  the  bond.  It  was  not  questioned 
that  such  would  have  been  the  effect  of  an  assignment,  nor  that  the  aid  of  the 
court  would  have  been  granted  to  compel  the  creditor  to  assign;  but  the  claim 
to  relief  was  insisted  upon,  on  the  ground  that,  without  such  assignment,  the 
surety  could  only  be  considered  in  the  rank  of  a  simple  contract  creditor,  and, 
as  such,  neither  having  a  preference  to  other  simple  contract  creditors,  nor  the 
rights  of  a  creditor  by  specialty,  to  charge  the  assets  descended. 

This  is  precisely  the  defense  set  up  in  the  present  case;  but  in  the  case  of 
Wayles  v.  Randolph,  the  court  decided  that  the  surety  succeeded  to  the  rights 
of   the  creditor,  and  decreed  satisfaction  accordingly  out  of   the  remaining 
assets,  both  real  and  personal  (p.  189);  modifying  their  decree,  however,  so  as 
not  to  affect  the  executor  with  a  devastavit  for  any  payment  made  before  the 
filing  of  the  bill.    In  the  year  1802,  the  same  point  was  decided  in  the  courts 
of  Virginia  in  the  case  of  Tinsley  v.  Anderson,  3  Call,  329,     In  this  case,  a 
creditor  filed  his  bill  to  compel  mortgagees  and  judgment  creditors  to  subject 
the  estate  of  one  Anderson  to  a  sale,  that  prior  incumbrances  might  be  cleared 
away,  so  as  to  let  him  in  for  satisfaction;  and  in  applying  the  proceeds  of  the 
mortgaged  property,  the  court  was  called  upon  to  decide  this  question  in  all  its 
latitude.     In  delivering  their  decree,  the  language  of  the  court  is  **  that  for  all 
sums  paid  by  sureties,  they  ought  to  be  placed  in  the  situation  of  the  creditors 
whose  debts  they  have  paid  or  are  bound  to  pay."   That  this,  then,  is  the  settled 
law  of  the  state  in  which  this  contract  and  this  cause  originated  cannot  be 
doubted.     But  we  feel  no  inclination  to  place  our  decision  upon  that  restricted 
ground,  since  we  are  well  satisfied  with  its  correctness  on  a  general  principle, 
and  on  authorities  of  greatrespectability  in  other  states.     We  will,  therefore, 
order  it  to  be  certified  to  the  circuit  court  of  Virginia  district  that  John  Smith, 
executor  of  John  Smith,  deceased,  is  entitled  to  satisfaction  from  the  assets  of 
the  estate  of  John  Robinson,  with  the  priority  of  a  judgment  creditor  of  the 
deceased.  Certificate  a^ccordingly. 

HALL  17.  SMITH. 

(5  Howard,  96-103.     1846.) 

Certificate  of  DmsioN  from  U.  S.  Circuit  Court,  District  of  Maryland. 
Statement  of  Facts. —  Thornton  sued  Smith,  who  gave  him  two  notes,  in- 
dorsed by  McCaleb  and  by  Kent  as  sureties,  whereupon  Thornton  discontinued 
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Ks  suit.  These  notes  not  being  paid  at  maturity,  Thornton  brought  suit 
-against  McCaleb,  who  was  arrested,  and  procured  one  Lemmon  as  bail.  Lem- 
mon  became  McCaleb's  bail  because  he  was  an  intimate  friend  of  McCaleb's 
father-in-law,  Hall,  and  believed  that  he  would  save  him  (Lemmon)  harmless. 
This  Hall  promised  verbally  to  do,  and  finally  paid  the  balance  due  on  the 
notes,  which  were  then  assigned  to  him,  and  he  brings  suit  against  Smith  to 
recover  the  money  he  paid  out  for  his  use.  On  a  certificate  of  division,  the 
questions  propounded  were  (1)  whether  the  plaintiff  could  recover,  and  (2)  if 
not,  could  the  defendant  offer  evidence  that  Smith  and  MoCaleb  were  both 
•citizens  of  Mississippi  when  the  notes  were  given,  and  thus  bar  plaintiff  from 
£uing  as  assignee. 

§  614.  Surety  of  a  surety  paying  debt  of  principal  may  recover  frora  pi^n- 
<ipal. 

Opinion  by  Mr.  Justice  Wayne. 

Upon  the  trial  of  this  cause  in  the  circuit  court  two  points  were  made,  upon 
"which  the  judges  differed  in  opinion;  and  it  has  been  certified  to  this  court,  as 
is  provided  for  in  the  sixth  section  of  the  act  ol  1802,  entitled  "  An  act  to 
amend  the  judicial  system  of  the  United  States."  2  Statutes  at  Large,  159. 
From  the  evidence,  we  think  that  all  the  persons  in  this  transaction  became 
privies  in  the  same  contract  to  secure  the  payment  of  a  debt  due  by  the  defend- 
ant to  Thornton.  The  payment  of  it,  therefore,  by  any  one  of  them  other 
than  the  debtor,  was  a  payment  at  his  request,  and  an  express  assumpsit  to  re-' 
imbiirse  the  amount.  But,  suppose  such  a  privity  not  existing  between  the 
parties,  the  evidence  shows  it  also  to  be  a  case  of  the  surety  of  a  surety  paying 
the  debt  of  a  principal,  under  a  legal  obligation,  from  which  the  principal  was 
bound  to  relieve  him.  Such  a  payment  is  a  sufficient  consideration  to  raise  an 
implied  assumpsit  to  repay  the  amount,  though  the  payment  was  made  without 
a  request  from  the  principal.  Tappin  v.  Broster,  1  Carr.  &  P.,  112;  Exall  v. 
Partridge,  8  Term  R,  310;  Child  v.  Morley,  id.,  610.  We  shall  decide  the  first 
point  certified  to  be  answered  in  the  affirmative,  which  makes  it  unnecessary  to 
notice  the  second. 

SWEENY  17.  EASTER. 

(1  Wallace,  166-175.    1863.) 

Statement  of  Facts. —  Plaintiffs  bring  trover  against  defendants  to  recover 
the  value  of  certain  notes  indorsed  for  collection  by  plaintiffs  to  Harris  &  Co., 
bankers,  and  by  them  indorsed  for  the  same  purpose  to  Sweeny,  R.  F.  &  Co., 
who  collected  the  notes  and  retained  the  proceeds  to  satisfy  a  balance  due  them 
from  Harris  &  Co.,  who  had  become  insolvent. 

§  6 1 5.  Competency  of  partner  as  witness  to  explain  indorsement  off/rm  who  are 
indorsers. 

Opinion  by  Mk.  Justice  Miller. 

The  first  exception  was  to  the  admission  of  R.  H.  Harris,  of  the  firm  of 
Harris  &  Sons,  as  a  witness.  Neither  that  firm  nor  any  of  its  members  were 
parties  to  the  suit,  nor  is  it  pretended  that  the  witness  was  in  any  manner  in- 
terested in  the  event  of  it.  But  it  is  claimed  that  because  the  name  of  the 
firm  of  which  he  is  a  partner  is  indorsed  on  the  negotiable  paper  which  is  the 
subject  matter  of  this  suit,  he  cannot,  being  a  party  to  such  paper,  be  permitted 
to  invalidate  or  contradict  it,  or  vary  its  legal  import.  The  objection  as  thus 
stated  embraces  two  distinct  propositions.  Firsts  that  a  party  to  a  negotiable 
instrument  shall  not  be  permitted  to  impeach  or  render  invalid  the  paper  with 
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which  he  thus  stands  connected.  Second^  that  he  cannot  be  permitted  to  con- 
tradict or  vary  the  legal  import  of  the  original  paper,  or  such  indorsement  as 
he  may  have  made  on  it  by  parol  testimony.  The  latter  objection  applies  to 
the  character  of  the  evidence,  without  regard  to  the  person  offered  as  a  witness, 
and  would  be  as  effectual  against  testimony^  from  the  mouth  of  a  person  who 
had  no  connection  with  the  paper  as  from  an  indorser  or  maker  of  it. 

This  is  not  a  suit  on  the  paper,  or  against  any  of  the  parties  to  it.  It  is  an 
action  of  trover  for  the  wrongful  conversion  of ,  the  paper,  in  which  plaintiffs 
seek  to  recover  its  value.  The  firm  of  Harris  &  Sons  sent  it  to  defendants, 
who  were  their  banking  correspondents,  for  collection ;  and  they  made  a  special 
indorsement  on  it,  thus:  "Pay  Sweeny^  R,^  F.  dk  Co,^  for  collection.  Sam. 
Habris  &  Sons."  Now,  does  this  testimony  of  the  witness,  to  the  effect  that 
Harris  &  Sons  were  not  the  owners  of  the  paper,  and  did  not  sell  it  to  defend- 
ants, or  intend  to  give  them  any  lien  on  or  title  to  the  paper,  or  its  proceeds  when 
collected,  contradict  or  vary  the  legal  import  of  this  indorsement?  We  cannot 
see  that  it  does.  It  rather  explains  the  transaction  in  perfect  conformity  with 
the  real  meaning  and  effect  of  the  indorsement.  The  words  "for  collection"^ 
evidently  had  a  meaning.  That  meaning  was  intended  to  limit  the  effect  which 
would  have  been  given  to  the  indorsement  without  them,  and  warned  the  party 
that,  contrary  to  the  purpose  of  a  general  or  blank  indorsement,  this  was  not 
intended  to  transfer  the  ownership  of  the  note  or  its  proceeds.  If  defendants 
acquired  any  interest  in  the  paper,  it  was  not  by  virtue  of  that  indorsement^ 
but  by  some  course  of  dealing  with  Harris  &  Sons,  or  by  some  other  matter 
outside  of  the  indorsement.  The  character  of  this  indorsement  also  takes  the 
case  out  of  the  rule  asserted  in  the  first  proposition  embraced  by  the  exception* 
Perhaps  no  subject  connected  with  commercial  paper  has  been  more  the  subject 
of  controversy,  and  of  opposing  and  well-balanced  judicial  decisions,  than  th& 
proposition  here  relied  on.  It  was  first  laid  down  in  the  English  courts  in  the 
case  of  Walton  v.  Shelley,  1  Term,  296,  and  afterwards  held  the  other  way  in 
Jordaine  v.  Lashbrook,  7  id.,  60L  This  court,  however,  has  steadily  adhered  to 
the  doctrine  of  Walton  v.  Shelley,  and  we  are  referred  by  counsel  for  plaintiffs 
in  error  to  our  own  decisions  on  this  subject  in  6  Pet.,  51;  8  Pet.,  12;  3  How.^ 
73;  13  How.,  229.  The  rule  propounded  in  Walton  v»  Shelley  is,  that  a  person 
who  has  placed  his  name  on  a  negotiable  paper  as  a  party  to  it  shall  not  after- 
wards, in  a  suit  on  such  security,  be  competent  as  a  witness  to  prove  any  fact 
which  would  tend  to  impeach  or  invalidate  the  instrument  to  which  he  has 
thus  given  his  name.  The  reason  of  it  is,  that  it  is  against  good  morals  and 
public  policy  to  permit  a  person  who  has  thus  aided  in  giving  currency  and  cir- 
culation to  such  paper  to  testify  to  facts  which  would  render  such  paper  void,, 
after  he  has  thus  imposed  it  upon  the  public  as  valid,  with  all  the  sanction 
which  his  name  could  give  it.  Walton  v.  Shelley,  1  Term,  296;  Bank  of  United 
States  V.  Dunn,  6  Pet.,  67;  Bank  of  Metropolis  v.  Jones,  8  id.,  16.  The  indorse- 
ment in  the  present  case  was  not  intended  to  give  currency  or  circulation  to 
the  paper.  Its  effect  was  just  the  reverse.  It  prevented  the  further  circulation 
of  the  paper,  and  its  effect  was  limited  to  an  authority  to  collect  it.  Ko  prin- 
ciple of  public  policy  would  be  violated,  nor  any  fraud  upon  innocent  holders 
of  the  paper  would  be  perpetrated,  by  permitting  the  parties  who  made  that 
indorsement  to  testify  to  facts  which  are  in  perfect  harmony  with  its  language 
and  its  intent.  Again,  the  testimony  does  not  tend  to  invalidate  the  paper, 
or  any  indorsement  on  it.  The  defendants  could  not  have  recovered  of  Harris 
&  Sons  on  that  indorsement  if  the  notes  had  been  protested  in  their  hands;  and 
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they  were  therefore  deprived  by  that  testimony  of  no  right  which  the  indorse- 
ment gave  them ;  nor  was  such  indorsement  impeached  or  impaired  by  the  tes- 
timony.    This  exception  must  be  overruled. 

§  616.  Competency  of  evidence  to  eatabliah  knowledge  that  firm  were  not  omn- 
^rs  hut  mere  collectors  of  paper. 

The  second  exception  was  taken  to  the  refusal  of  the  court  to  grant  an. 
instruction  to  the  jury  prayed  by  plaintiffs  in  error.  The  instruction  asked  is 
as  follows:  "And  the  private  practice  of  Harris  &  Sons,  in  transmitting  nego- 
tiable paper  having  time  to  run,  whereby^  they  intended  to  distinguish  between 
negotiable  paper  discounted  by  them  and  that  received  for  collection,  as  given 
in  evidence  by  the  witness  Harris,  is  not  competent  to  charge  the  defendants 
with  notice  as  to  whether  the  paper  in  controversy  was  discounted  by  and 
belonged  to  the  said  Harris  &  Sons,  or  was  transmitted  for  collection,  unless 
the  jury  shall  find,  from  all  the  evidence  in  the  case,  that  the  defendants  had 
knowledge  of  such  private  practice;  and  in  the  absence  of  such  knowledge  the 
defendants  were  authorized  to  treat  such  paper  according  to  what  it  purported 
on  its  face,  and  the  general  custom  of  bankers  in  the  District  of  Columbia  and 
elsewhere,  offered  in  evidence."  This  prayer  contains  two  propositions ;  the  one 
relating  to  the  knowledge  of  defendants  of  certain  private  modes  of  doing 
business  of  Harris  &  Sons,  and  the  other  to  what  the  jury  were  authorized  to 
infer  from  certain  other  circumstances  in  the  absence  of  such  knowledge  on 
the  part  of  defendants.  The  instructions  which  were  given  by  the  court  and 
which  are  in  the  record  were  full  and  sound  on  the  first  of  these  propositions, 
and,  we  think,  were  all  that  was  necessary  on  both  branches  of  the  prayer. 
But  the  second  branch  of  the  instruction  asked  is  objectionable  because  it  re- 
ferred to  the  jury  the  interpretation  of  the  indorsement  on  the  paper,  and  also ' 
required  of  them  todetermme  the  case  on  the  lace  of  the  paper  and  the  cus- 
tom of  bankers  alone,  without  reference  to  the  special  facts  proven  in  regard 
to  the  course  of  dealing  between  defendants  and  Harris  &  Sons.  The  charge 
of  the  court  left  All  these  matters  of  fact  to  the  jury  for  their  consideration 
after  a  full  and  fair  statement  of  all  the  principles  of  law  which  were  necessary 
to  a  sound  verdict. 

We  see  no  error  in  the  record,  and  therefore  the  judgment  of  the  circuit 
court  is  affirmed  with  costs. 

BLAIR  17.  FIRST  NATIONAL  BANK  OF  MANSFIELD. 
(Circuit  Ck>urt  for  Ohio:  2  Flippin,  111-115.     1877.) 

Opinion  by  Welkeb,  J. 

Statement  of  Facts. —  This  suit  is  brought  against  the  bank  upon  the  fol- 
lowing promissory  note: 

"$5,000.  Mansfield,  Ohio,  August  11,  1873. 

"  Ninety  days  after  date  I  promise  to  pay  to  the  order  of  K  H.  McMann, 
cashier,  five  thousand  dollars  at  the  First  National  Bank  of  Mansfield,  in  New 
York  exchange.    Yalue  received.  Willard  Hickox." 

Indorsed:  1st.  "Pay  D.  P.  Dildine,  Esq.,  cash  or  order. —  R  H.  McMann, 
Cashier." 

2d.  "Pay  J.  A.  Blair,  or  order.— D.  P.  Dildine." 

The  petition  alleged  the  assignment  by  R.  H.  McMann,  cashier  of  the  bank, 
for  and  on  behalf  of  the  bank,  to  D.  P.  Dildine,  before  due  and  for  a  valuable 
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consideration,  and  by  said  Dildine,  before  maturity  and  for  a  valuable  consid- 
eration, to  the  plaintiflf,  and  avers  the  proper  demand  and  notice  on  maturity 
to  the  First  National  Bank,  etc.  The  defendant  answers,  as  a  defense,  that 
the  note  was  received  by  the  said  R.  H.  McMann  without  any  considera- 
tion therefor,  and  indorsed  to  Dildine,  cashier,  without  any  consideration  to  said 
National  Bank,  and  solely  as  a  matter  of  accommodation  for  said  Rickox ;  that 
Ilickox  was  largely  indebted  to  the  bank  at  the  time  of  the  execution  of  said 
note,  and  that  he  and  said  McMann  unlawfully  and  fraudulently  colluded  and 
combined  to  cheat  the  bank,  and  with  said  purpose  and  intent  Hickox  executed 
the  note  to  McMann,  and  with  said  purpose  and  intent,  and  without  any  au- 
thority in  law  or  fact  therefor,  McMann  unlawfully  and  fraudulently  indorsed 
and  delivered  said  note  to  Dildine  without  receiving  any  consideration  therefor 
for  said'  bank.  To  this  answer  the  plaintiflf  files  a  general  demurrer.  The  an- 
swer does  not  deny  the  assignment  and  transfer  of  the  note  by  McMann,  cash- 
ier, to  Dildine,  and  by  Dildine  to  the  plaintiflf,  before  maturity.  We  may, 
therefore,  in  considering  the  plaintiflTs  demurrer  and  the  suflfioiency  of  defend- 
ant's answer,  regard  the  assignment  to  have  been  made  before  maturity  and 
for  valuable  consideration  paid  by  the  plaintiflf.  That  being  so  regarded,  all 
that  part  of  the  answer  as  to  the  consideration  of  the  note,  or  its  assignment 
to  the  plaintiflf,  constitutes  no  defense  to  the  note  in  the  hands  of  the  plaintiflf 
if  he  be  an  innocent  holder  of  the  note. 

§  61 7.  A  note  payable  to  A,^  "  cashier ^^^  is  a  note  payable  to  the  hank. 

The  answer  and  demurrer  raise  two  questions  for  deter qii nation:  1st. 
Whether  the  note  payable  to  McMann,  cashier,  is  a  note  payable  to  the  bank  ? 
2d.  Whether  McMann,  as  such  cashier,  had  authority  to  assign  the  note? 
As  to  the  first  point:  The  case  of  Bank  of  Genessee,  19  N.  Y.,  313,  was  a  suit 
on  a  note  payable  to  "  the  order  of  S.  B.  Stokes,  Cash.,"  at  the  Bank  of  New- 
York,  and  by  him  indorsed  by  the  name  of  ''  S.  B.  Stokes,  Cash."  It  was  held 
by  the  court  that  the  note  was  payable  to  the  bank.  Judge  Denio  in  that  case 
says:  "In  the  absence  of  any  evidence  to  connect  the  bill  with  defendant's 
bank,  he  would  be  regarded  as  the  payee  and  indorser  individually,  and  the 
abbreviation  affixed  to  his  name  would  be  considered  as  descriptio  persoiuB, 
But  when  it  has  been  shown  that  he  was  the  defendant's  cashier,  the  presump- 
tion would  be  that  the  note  payable  in  that  form  was  the  property  of  the  bank, 
and  when  he  indorsed  it  with  the  addition  mentioned,  and  sent  it  to  the  plaint- 
iflf in  an  oflScial  letter  for  discount,  it  was  the  same  thing  as  requesting  the 
plaintiflf  to  discount  on  behalf  of  the  defendant's  bank."  It  was  also  held  in 
that  case,  "that  there  being  nothing  in  the  circumstances  to  put  the  indorser 
upon  inquiry,  and  he  having  discounted  the  bill  in  good  faith,  he  was  entitled 
to  recover  against  the  bank,  although  the  bill  was  indorsed  for  the  accommoda- 
tion of  a  third  party,  the  bank  having  no  interest  in  it,  but  its  governing  ofli- 
cer  authorized  the  indorsement  and  application  for  discount."  In  1  Wallace, 
234,  it  is  held  by  the  court:  "That  where  negotiable  paper  is  drawn  to  a  per- 
son by  name  with  addition  of  'cashier'  to  his  name,  but  with  no  designation, 
of  the  particular  bank  of  which  he  was  cashier,  parol  evidence  is  allowable  to- 
show  that  he  was  the  cashier  of  a  bank  which  is  plaintiflf  in  the  suit,  and  that 
in  taking  the  paper  he  was  acting  as  cashier  and  agent  of  that  corporation.'* 
These  cases,  I  think,  settle  that  the  National  Bank  was  the  owner  of  this  note, 
although  payable  to  McMann  as  cashier,  and  that  it  was  the  paper  of  the  bank. 

§  618.  A  cashier  has  authority  to  assign  notes. 

2d.  Had  he  authority  to  transfer  and  indorse  the  note?    In  Morse  on  Banks 
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and  Banking,  151,  it  is  said,  in  speaking  of  the  powers  of  a  cashier,  that  "all 
its  negotiable  paper  he  may  negotiate  and  transfer  in  its  behalf,  and  to  this 
end  he  may  indorse  it  over,  so  as  to  bind  the  bank  like  any  ordinary  indorser 
on  similar  paper."  Again:  "The  outside  party  dealing  with  him  (cashier)  in 
good  faith,  and  without  notice  of  the  irregularity,  holds  the  bank  as  if  the 
transaction  had  been  unobjectionable  throughout.  For  it  is  the  inherent  power 
of  the  cashier,  which  he  exercises  simply  by  virtue  of  his  office,  to  make  the 
transfer,  and  no  person  can  be  required,  in  a  case  where  no  circumstances  of 
suspicion  put  him  upon  inquiry,  to  go  behind  this  authority.  If  the  agent  ex- 
ceeds it,  the  matter  lies  wholly  between  himself  and  principal."  See,  also,  2& 
N.  T.,  554.  Again:  "That  the  cashier,  by  his  indorsement  of  negotiable  paper 
on  behalf  of  the  bank,  Avill  always  bind  the  bank  to  the  full  extent  that  any 
individual  indorser  of  like  paper  and  in  like  form  would  be  bound,  unless  the 
holder  of  the  indorsed  paper  took  it  with  actual  notice  of  some  fact  rendering 
the  indorsement  irregular  and  invalid."  It  will  be  seen  by  the  authorities  that 
the  powers  of  a  cashier  are  very  large.  He  is  the  general  agent  of  the  bank 
for  all  its  banking  transactions.  Whether  he  have  specific  authority  to  do  cer- 
tain things  or  not,  if  within  the  scope  of  his  general  duties,  the  outside  world 
have  a  right  to  presume  the  authority,  and  his  acts  bind  the  bank. 

§  619.  Presxirnptions'in  favor  of  authority  of  a  cashier  of  a  bank. 

In  this  case  the  note  was  payable  to  the  cashier  of  the  bank,  and  by  him  in- 
dorsed in  the  regular  course  of  business,  we  have  a  right  to  presume,  to  Dildine, 
cashier  of  another  bank,  and  by  him  to  the  plaintiff.  What  circumstances  of 
suspicion  were  there  about  the  transaction  to  put  the  plaintiff  on  his  guard  that 
appear  in  the  answer?  It  is  a  common  practice  among  banks  to  receive  nego- 
tiable paper,  and  forward,  after  indorsement  by  the  cashier,  to  another  bank, 
and  there  rediscount  the  same.  There  is  no  allegation  in  the  answer  that  any 
of  the  matter  therein  set  up  was  brought  to  the  knowledge  of  the  plaintiff,  or 
that  there  were  such  circumstances  surrounding  the  transactions  therein  set 
forth  to  put  the  plaintiff  upon  inquiry  in  purchasing  the  note.  The  admitted 
relation  of  McMann  to  the  bank  was  such  that  any  person  had  a  right  to  sup- 
pose the  transaction  was  in  the  usual  course  of  business.  In  the  absence  of 
these  facts  in  the  answer,  I  do  not  think  it  a  good  defense,  and  the  demurrer 
thereto  will  be  sustained. 

CHILDS  V.  CORP. 

(Circuit  Court  for  Vermont:  1  Paine,  385-389.     1810.) 

Opinion  by  Livingston,  J. 

Statement  of  Facts. — The  object  of  this  cross-bill  is  to  have  a  credit  on  the 
mortgage  mentioned  in  the  pleadings  in  this  cause,  for  the  amount  of  a  certain 
bill  of  exchange  for  £1,000,  which  it  is  alleged  has  been  lost  to  the  complain- 
ant by  the  negligence  of  the  defendant.  It  appears  that  on  the  29th  Novem- 
ber, 1803,  the  defendant  sold  to  the  complainant  a  bill  of  exchange  for  £1,000, 
which  had  been  drawn  by  Robert  Bird  &  Co  of  New  York,  on  Bird,  Savage  & 
Bird,  of  London  (both  houses  composed  of  the  same  persons),  and  which  had 
been  protested  for  non-acceptance  and  non-payment.  For  this  bill  the  com- 
plainant gave  the  defendant  his  promissory  note  for  $3,418.79,  payable  in  the 
July  following.  The  bill  remained  in  the  hands  of  the  defendant,  who  gave 
his  receipt  for  it,  promising  to  return  it  to  the  complainant  on  due  payment  of 
his  note.  The  note  not  being  paid  the  complainant  was  sued  and  judgment 
obtained  against  him ;  after  which,  to  secure  the  amount  of  the  judgment  and 
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€ome  other  demands,  he  gave  the  defendant  three  other  promissory  notes,  dated 
the  8th  of  October,  1805,  for  $1,749,93,  each  payable  the  1st  of  April,  1806,  7 
and  8,  with  interest,  and  executed  a  mortgage  on  certain  real  estate  in  Ver- 
mont. On  the  execution  of  this  mortgage  the  receipt  above  mentioned  was 
^ven  up,  but  the  bill  remained  in  the  defendant's  hands,  without  any  written 
agreement  respecting  it. 

Thus  far  there  is  no  dispute  about  facts  between  the  parties.  The  complain- 
ant asserts  that  he  expected  the  defendant  would  have  delivered  him  the  bill 
on  receiving  the  new  securities,  but  that  he  refused  to  do  so,  agreeing,  however, 
that  he  would  hold  it  for  his  benefit  and  endeavor  to  collect  the  money  due 
thereon  for  his  use ;  which  he  neglected  to  do,  to  the  great  loss  of  the  com- 
plainant. The  defendant  admits  that  the  bill  remained  with  him  as  ^'a  further 
security  for  the  moneys  due  from  the  complainant,  until  the  same  were  paid  by 
the  complainant,  or  by  the  receipt  of  moneys  on  the  bill,  which  he  was  author- 
ized to  receive  and  apply  toward  his  demands  against  the  complainant,^'  but  de- 
nies that  "  he  was  obliged  to  use  any  endeavors  or  be  at  any  trouble  or  expense 
in  endeavoring  to  collect  the  bill."  Without  stating  that  he  had  taken  any 
measures  to  obtain  payment,  he  alleges  that  he  was  unable  to  do  so  by  reason 
of  the  insolvency  of  the  parties  to  it. 

It  becomes  necessary,  then,  to  recur  to  the  testimony,  to  ascertain  the  under- 
standing of  the  parties  at  the  time  of  leaving  this  bill  with  the  defendant, 
which  must  determine  the  obligation  and  duty  thereby  imposed  on  him.  In 
settling  this  question,  the  defendant's  letter  of  the  9th  of  April,  1805,  to  his 
attorney,  Mr.  Foote,  has  been  thought  material.  In  this  he  desires  Mr.  Foote 
to  take  up  the  receipt  he  had  given  to  the  complainant,  adding,  ^'That  it  was 
understood,  and  he  meant  thereby  to  have  it  understood  by  his  attorney 
and  Mr.  Childs,  that  whatever  he  might  recover  on  said  bill  should  be  for 
his  benefit."  Without  going  further,  it  would  be  very  difficult  to  say 
that  the  defendant  was  at  liberty  to  be  entirely  passive  about  the  recovery 
of  the  moneys  due  on  this  bill  of  exchange.  He  resided  in  the  city  of 
New  York,  and  the  complainant  at  Colchester,  in  Yermont,  at  the  distance- 
of  more  than  three  hundred  miles  from  each  other.  By  consenting  to 
retain  the  bill,  and  apply  what  was  received  on  it  to  the  complainant's  credit, 
he  put  it  out  of  the  power  of  the  latter  to  use  any  diligence  for  its  recovery. 
The  complainant,  without  the  bill  or  protest,  which  was  also  in  the  defend- 
ant's hands,  could  not  prove  any  debt,  either  under  the  commission  against  the 
house  in  England,  or  under  the  separate  commission  against  Robert  Bird  in 
this  country.  He  could  not  but  believe  that  the  defendant  would  do  thus 
much,  at  least,  or  return  him  the  bill,  to  enable  him  to  do  it  himself.  He 
could  not  suppose  —  nor  could  it  have  been  the  intention  or  understanding  of 
those  gentlemen  —  that  the  bill  was  to  remain  among  the  papers  of  the  de- 
fendant, without  a  single  effort  on  his  part  to  secure  to  himself  the  dividends 
which  might  be  declared  on  it  —  which  must  have  been  the  sole  object  of  his 
retaining  it.  If  he  found  the  trouble  or  expense  too  great,  he  should  have  re- 
linquished his  agency,  and  apprised  the  complainant  of  his  unwillingness  to 
incur  either ;  and  means  might  then  have  been  taken  by  the  complainant  to 
prevent  the  loss  which  it  is  alleged  has  happened.  But  if,  from  the  very 
nature  of  the  transaction,  some  diligence  was  not  imposed  on  the  defendant, 
the  testimony  of  Peaslee  and  Henry  seems  to  remove  every  doubt.  The  first, 
who  was  employed  by  the  complainant  to  come  to  some  arrangement  with  the 
defendant,  and  who  is  mentioned  in  his  letter  to  Mr.  Foote  as  the  person  with 
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whom  he  had  had  a  good  deal  of  conversation  on  Mr.  Childs'  concerns,  says 
that  the  defendant '^retained  the  bill  in  his  own  hands,  and  that  it  was  an 
understanding  between  Mr.  Corp  and  himself,  that  he  was  to  act  upon  the  bill, 
and  to  account  to  Childs  for  whatever  the  bill  might  net."  In  another  place 
he  says,  "  He  was  directed  by  Mr.  Childs  to  make  a  regular  demand  of  the 
bill,  but  he  did  not,  because  M*r.  Corp  inclined  to  hold  the  bill;  from  whom  he 
understood  that  he  would  act  for  Mr.  Childs,  and  collect  what  he  could  of  the 
bill,  and  account  with  him  for  whatever  he  should  collect."  The  other  wit- 
ness is  not  less  explicit.  Mr.  Henry  says,  "  That  in  1807,  two  years  after  the 
interview  between  Mr.  Corp  and  Mr.  Peaslee,  he  called  on  him,  at  the  request 
of  Mr.  Childs,  and  informed  him  that  it  was  his  wish  to  have  the  bill,  in  order 
to  obtain  a  dividend,  which  the  witness  had  learned  was  declared  on  all  the 
debts  of  the  company;  but  the  defendant  declined  giving  it  to  him,  alleging 
that  he  would  endeavor  to  obtain  the  dividend  himself,  and  would  not  give  out 
of  his  hands  any  security  he  had." 

§  620.  Liability  for  negligence  in  not  collecting  hiU. 

The  court  is  bound  to  conclude  from  this  testimony,  as  well  as  from  the  in- 
ternal evidence  of  the  transaction,  that  the  defendant  was  considered  by  the 
complainant,  and  was  regarded  by  himself,  as  his  agent  to  act  for  him,  as  the 
witness  expresses  it,  and  to  collect  what  might  become  due  on  this  bill. 
"Whether  he  w^ere  obliged  to  sue,  or  to  attach  property  of  the  drawers,  or  not, 
it  is  unnecessary  to  say,  because  that  is  not  the  negligence  imputed  to  him;  but 
the  court  is  of  opinion  that  with  the  full  knowledge  which  he  had  of  their 
bankruptcy,  it  was  at  least  his  duty  to  have  used  that  ordinary  diligence  and 
•care  which  no  man,  however  negligent,  would  have  'omitted  in  his  own  con- 
cerns, that  of  proving  the  debt,  and  thus  taking  a  chance  of  dividends  which 
might  be  made.  This  was  the  only  way  left  to  collect  anything,  and  certainly 
when  he  promised  to  act  for  the  complainant,  and  to  endeavor  to  obtain  the 
dividends,  nothing  short  of  this  could  be  a  compliance  with  his  engagement. 
The  trouble  of  such  a  step  would  be  trilling,  and  the  expense  very  inconsider- 
able. 

^621.  Measure  of  damages  for  negligence  in  not  collecting  hill. 

The  court,  however,  does  not  think  with  the  defendant's  counsel,  that  Mr. 
Corp  has  made  himself  liable  for  the  whole  bill,  but  only  for  so  much  of  it  as 
shall  appear  to  have  been  lost  by  his  negligence.  Such  an  indemnity  is  all  the 
complainant  can  ask,  and  beyond  this  a  court  of  equity  will  not  readily  go.  It 
is  impossible,  however,  from  any  evidence  before  us  to  say  what  credit  the  com- 
plainant is  entitled  to  on  his  mortgage.  The  depositions  of  Mr.  M'Call  and  Mr. 
Ilenry  leave  it  too  uncertain  what  might  have  been  received  without  some 
further  inquiry.  The  court,  therefore,  before  a  final  decree,  thinks  it  proper  to 
refer  it  to  the  master  to  report  what  dividends  have  been  declared  and  paid  to 
persons  holding  bills  of  exchange  drawn  by  Eobert  Bird  &  Co.,  in  this  country, 
on  Bird,  Savage  &  Bird,  in  England,  and  not  accepted  by  them,  either  by  the 
assignees  of  the  latter,  or  by  those  of  Robert  Bird,  and  to  reserve  all  further 
directions  until  the  coming  in  of  his  report. 

§  622.  Generally. —  All  indorsers  or  assignors  of  a  writing  obligatory  or  other  negotiable 
paper  become  equally  liable  with  the  original  maker  or  obligor  on  receiving  due  notice  of 
the  non-payment  of  the  instrument.     Campbell  v,  Jordan,  Hemp.,  534. 

§  623.  Indorser  a  joint  maker.— If  an  indorser  put  his  name  on  the  back  of  a  note  at  the 
time  it  was  made,  as  surety  for  the  maker,  and  for  his  accommodation  to  give  him  credit 
with  the  payee,  or  if  he  participated  in  the  consideration  for  which  the  note  was  given,  he 
must  be  considered  as  a  joint  maker  of  the  note.     Rey  v,  Simpson,*  33  How.,  341. 
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§  624.  Indorsement  before  delivery  makes  the  indorser  liable  as  a  principal  maker.  Best> 
V,  Hoppie,*  8  Colo.  Tj,  187. 

§  6225.  A  person  who  indorses  a  note  at  the  request  of  the  payee,  before  the  negotiations 
in  which  it  is  given  are  closed,  is  liable  as  an  indorser.  Yeager  v.  Farwell,  13  WalL,  5 
(§§  1027-28.) 

§626.  Accommodation  acceptor  liable  as  maker. —  An  accommodation  acceptor  for  the 
drawer  is  deemed  the  principal  and  primary  debtor  as  to  the  holder  of  the  bill ;  and  this,  gen- 
erally, whether  he  be  known  as  accommodation  acceptor  or  not;  but  as  to  the  drawer  he  is  a 
mere  surety.    In  re  Babcock,  3  Story,  393.    See  g§  5,  278,  864.  498. 

§627.  Stockholders  held  principal  debtors— Under  the  charter  of  the  Merchants*  and 
Planters*  Bank  of  Savannah,  which  provided  that  the  persons  and  property  of  the  stockhold- 
ers should  at  ail  times  be  liable,  pledged  and  bou^d  for  the  redemption  of  the  bills  and  notes 
in  proportion  to  the  number  of  shares  that  each  individual  might  hold,  hdd,  that  theutock- 
holders  were  not  surewies,  but  principal  debtors.    Hatch  v.  Burrows,  1  Woods,  439. 

§  6228.  If,  under  the  provisions  of  the  charter  of  a  bank,  a  stockholder  is  deemed  a  princi- 
pal debtor  in  proportion  to  the  amount  of  stock  he  owns,  he  is  liable  to  redeem  the  bills  at 
their  face,  no  matter  what  the  plaintiff  paid  for  them ;  and  the  fact  that  the  assignees  of  the^ 
bank  had  assets  in  their  hands  sufficient  to  pay  the  bills  is  no  defense  to  an  action  against  the 
stockholders,  after  the  bills  have  been  presented  to  the  bank  and  payment  refused.    IbidL 

§  629.  Indorsement  in  blank. —  The  presumption  is  that  an  indorser  in  blank  intended  to- 
make  himself  liable  as  an  indorser  of  an  ordinary  negotiable  note,  and  that  he  is  entitled  to 
all  the  rights  of  such  an  indorser.    McCk)mber  v.  Clark,  3  Cr.  C.  C,  6. 

§  630.  Indorser  a  guarantor. —  If  an  indorser's  indorsement  was  subsequent  to  the  making^ 
of  a  note,  and  he  put  his  name  there  at  the  request  of  the  maker,  pursuant  to  a  contract  with, 
the  payee  for  further  indulgence  or  forbearance,  he  can  only  be  held  as  guarantor.  Rey  r. 
Simpson,*  22  How.,  341. 

§681.  Joint  maker.— A  note  was  upon  its  face  joint  and  several  Hdd,  that  it  could  not 
be  shown  that  one  of  the  makers  was  in  fact  a  surety.  Great  Western  Ins.  Co.  r.  Pierce,^ 
1  Wyom.  T'y,  45. 

§  6B2.  Liability  of  principal  to  surety,  when  contracted. —  The  liability  of  principal  to 
surety  is  contracted  when  the  instrument  is  signed.    In  re  Perkins,  6  Biss.,  185. 

^633.  Where  one  is  only' second  indorser. —  If  a  note  was  intended  for  discount,  and  an 
indoi*8er  put  his  name  on  the  back  of  it  with  the  understanding  of  ail  the  parties  that  his  in- 
dorsement would  be  inoperative  until  it  was  indorsed  by  the  payee,  he  would  then  be  liable 
only  as  second  indorser  in  the  commercial  sense,  and  entitled  to  the  privileges  of  such  an  in- 
dorser.    Rey  V.  Simpson,*  23  How.,  341. 

§  634.  Special  agreement  t<»  be  liable  as  indorser. —  W.  T.  A;  Co.,  delivered  E.,  an  indorser, 
two  notes  made  by  E.  and  H.,  payable  to  W.  T.  &  Co.,  taking  from  him  a  written  agreement 
binding  himself,  his  heirs  and  executors  to  pay  the  two  notes  **  in  the  same  manner  and  to 
the  same  extent  in  all  respects  as  though  the  said  two  promissory  notes  had  been  drawn  and 
made  payable  to  my  order  and  by  me  indorsed  to  the  said  W.  T.  &  Co."  Held,  that  E.  was 
liable  on  this  contract  the  same  as  if  he  had  indorsed  the  two  notes,  the  contract  having  beea 
made  for  a  valuable  consideration,  t.  e.,  the  delivery  of  the  notes.  Pinnes  v.  Ely,*  4  McL., 
173. 

§  635.  Consideration  of  guaranty. —  Where  the  consideration  of  the  guaranty  was  stated 
to  be  $1,  the  guarantor  having  acknowledged  receipt  thereof  is  estopped  to  deny  it.  Law- 
rence V,  McCalmont,  2  How.,  445. 

§  636.  A  valuable  consideration,  however  small  ($1),  or  nominal,  if  given  and  stipulated 
for  in  good  faith,  is  in  the  absence  of  fraud  sufficient  to  support  an  action  of  guaranty^.    Ibid. 

§  637.  Where  one  consideration  —  viz.,  an  extension  to  a  debtor  —  for  a  promissory  note 
was  legal  and  another  was  illegal  on  account  of  usury,  the  former  was  held  sufficient  to  sus- 
tain the  contract.    Gates  v.  National  Bank,  10  Otto,  239  (§g  897-404). 

§  638.  Interpretation.—  A  letter  of  guaranty  should  receive  a  fair  and  reasonable  inter- 
pretation, so  as  to  effectuate  its  objects.    Lawrence  v.  McCalmont,  2  How.,  445. 

§  639.  Notice. —  What  is  reasonable  notice  to  the  guarantor  of  the  principal's  default  is  a 
question  for  the  jury.    Und, 

§  640.  Agreement  as  to  liability;  proof  of.— In  an  action  against  one  who  had  indorsed  a 
note  in  blank,  after  protest,  Jield,  that  parol  evidence  was  admissible  to  prove  an  agreement 
that  the  defendant  should  not  be  liable  unless  the  maker  should  prove  to  be  insolvent.  Tay- 
lor V.  Scholfield,  2  Cr.  C.  C,  815. 

§  641.  Guaranty  construed.—  An  assignment  not  in  the  usual  form,  but  containing  an  ex- 
press guaranty  or  promise  by  the  assignor  for  the  ultimate  payment  of  the  note,  does  not 
change  or  vary  the  assignor's  liability  from  that  of  an  ordinary  assignor  where  no  sucij 
guaranty  is  expressed.     Dent  v.  Ashley,*  Hemp.,  55. 
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§  642.  Altering  gnaranty  by  imrol. —  A  guaranty  cannot  be  altered  or  contradicted  by 
parol  evidence.    Clarke  v.  Russell/  8  DaL,  415. 

§  643.  Lt^tterof  introdncti«m  not  a  guaranty. —  A  general  letter,  introducing  parties  "as 
a  house  on  whose  integrity  and  punctu£dity  the  utmost  dependence  may  be  placed,"  and  wish- 
ing that  "you  will  render  them  every  service  in  your  power,"  followed  by  a  second  letter 
which  referred  to  the  first  as  **  a  letter  of  recommendation,"  and  added,  "  We  have  now  to 
request  that  you  will  endeavor  to  render  them  every  assistance  in  your  power,"  does  not 
amount  to  a  guaranty.    Ibid. 

§  644.  Genoral  rule  as  to  suing  maker  befor<^  assignor. —  Assignee  must  show  due  dili-> 
gence  in  endeavoring  to  recover  from  the  maker  before  he  can  recover  from  the  assignor. 
He  must  show  that  he  prosecuted  suit  against  the  maker  in  reasonable  time ;  that  execution 
has  been  delivered  to  the  proper  officer  to  be  served,  and  that  it  has  been  ineffectual.  Mande- 
ville  V,  Mackenzie,*  1  Cr.  C.  C,  23;  Dunlop  v.  Silver,  1  Cr.  C.  C,  27;  Dean  v.  Marstelier,*  2 
Cr.  C.  C,  121 ;  Dulany  v,  Hodgkin,*  5  Cr.,  333;  Dent  v.  Ashley,*  Hemp.,  55.  This  is  the  rule 
in  Virginia  and  Kentucky.  Bank  of  U.  S.  v,  Weisiger,*  2  Pet.,  331;  Mclver  v.  Kennedy,  1 
Cr.  C.  C,  424.  Also  in  Indiana.  Morgan  v,  Tipton,  8  McL.,  389.  See,  also,  Lemmons  v. 
Choteau,*  Hemp.,  85. 

§  645.  Under  the  Kentucky  statute  notes  pass  by  assignment  instead  of  indorsement,  and 
the  assignee  cannot  recover  from  his  assignor  unless  he  uses  all  legal  process  and  due  dili- 
gence to  recover  from  the  maker.  What  is  due  diligence  as  to  maker  stated.  Bank  of  United 
States  V.  Tyler,*  4  Pet.,  366. 

§  646.  Tlie  time  intervening  between  issuing  execution  and  placing  it  in  the  marshal's 
hands  was  thirty-one  days,  and  the  time  from  the  return  of  one  to  the  issuing  of  another  exe- 
cution was  thirty  days.    Held,  due  diligence.    Ibid. 

§  647.  Where  the  maker  of  a  note  is  wrongfully  released  from  prison  by  the  jailer,  the 
assignee  must  sue  the  jailer  and  his  sureties  before  he  can  resort  to  the  assignor.     Ibid. 

§  648.  That  the  maker  is  an  unsettled  and  transient  person,  without  averring  insolvency, 
will  not  excuse  the  holder  from  using  due  diligence.     Lemmons  v.  Choteau,*  Hemp.,  85. 

§  649.  The  fact  that  the  indorser  has  been  secured  by  pledge  of  collaterals  will  not  excuse 
the  holder  from  prosecuting  the  maker  to  insolvency.     Dulany  v.  Hodgkin,*  5  Cr.,  383. 

§  650.  The  assignee  of  a  bond  or  nole  is  bound  to  use  due  diligence  by  suit  to  recover  the 
debt  from  the  maker  of  the  note,  before  he  can  resort  to  tiie  assignor,  unless  it  is  unnecessary 
or  impossible  to  sue  the  obligor  by  reason,  for  example,  of  his  notorious  insolvency  or  re- 
moval from  the  state.  If  the  assignee  show  merely  a  bare  demand  of  the  maker  it  is  not 
enough  to  prove  diligence.  He  should  have  instituted  suit  without  delay  against  the  maker, 
held  him  to  bail,  if  bail  was  demandable,  and  have  pursued  him  to  insolvency  by  taking  him 
upon  a  oa.  sa.    Dent  v.  Ashley,*  Hemp.,  56. 

§  651.  Ic  is  not  essential  to  due  diligence  that  the  assignee  take  out  execution  returnable  on 
a  rule  day  against  the  maker.    United  States  v.  Tyler,*  4  Pet.,  366. 

§  652.  The  Indiana  statute  provides  that  the  indorsee  of  a  note  shall  have  recourse  against 
the  indorser  only  after  **  having  used  due  diligence  in  the  prt»mises."  Held^  that  the  indorsee 
of  a  note  secured  by  mortgage  on  lands  in  another  state  need  not  exhaust  that  security  before 
he  sues  the  indorser.    Swigget  v.  Seymour,*  4  Biss.,  220. 

g  658.  The  insolvency  of  the  maker  obviates  the  necessity  of  suing  him  before  suing  an 
indorser.     Martin  v.  Cole,  14  Otto,  30  (§§  235-287). 

§  654.  Where  it  is  the  duty  of  the  holder  to  sue  an  indorser  before  an  action  on  the  note  is 
barred  against  the  maker,  by  limitation  or  prescription,  so  that  the  indorser  may,  if  he 
choose,  bring  such  action  against  the  maker,  the  holder  satisfies  the  requirements  of  the  law 
and  makes  a  legal  demand  by  commencing  an  action  against  the  indorser  before  the  tune  of 
limitation  or  prescription  Sxpires,  although  the  trial  of  such  action  may  not  be  held  until 
after  it  expires.     Bird  v.  Louisiana  State  Bank,  3  Otto,  98  (§§  1059-1061). 

§  655.  Request  to  sue;  non-compliance. — If  the  holder  of  a  note  past  due  be  requested  to 
proceed  against  the  maker,  but  neglect  to  do  so  until  the  principal  becomes  insolvent,  the 
surety  will  not  be  held  liable.    Martin  v.  Skehan,*  2  Colo.  Ty,  614. 

§  656.  Bank  charter;  nece,ssity  of  suing  maker  obviated  by.— Under  the  charter  of  the 
Bank  of  Alexandria,  it  is  not  necessary  to  sue  the  maker  of  a  note  in  order  to  create  a  right 
of  action  against  the  indorser.  Bank  of  Alexandria  v.  Wilson,  1  Cr.  C.  C,  168;  Yeaton  v. 
Bank  of  Alexandria,  5  Cr.,  49. 

§  657.  Insolvency  of  maker;  evidence  of;  discharge  from  prison. —  Where  the  drawer  is 
discharged  from  imprisonment  for  debt  under  an  insolvent  act,  such  discharge  is  sufficient 
evidence  of  insolvency  to  excuse  delay  or  even  neglect  in  getting  out  execution  against  his 
person  or  property,  even  though  the  creditor  did  not  insist  upon  the  thirty  days*  imprisonment 
made  by  the  statute  a  precedent  to  discharge  of  the  debtor  from  prison.  Bank  of  the  United 
Stotes  V.  Weisiger,*  2  Pet.,  331. 
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§  658.  Where  promissory  notes  were  guarantied  by  persons  whose  names  did  not  appear 
thereon,  it  was  held  that  the  guarantors  were  not  exonerated  by  want  of  notice  of  the  makei's 
default  if  he  was  insolvent  when  the  notes  matured.  Reynolds  v,  Douglass,  12  Pet, 
497. 

§  659.  Creditor  takin/i^  note  as  conditional  payment;  duty;  delay.—  A  debtor  gave  a  note 
of  a  third  person  to  his  creditor.  The  creditor  refused  to  accept  it  in  satisfaction  of  the  debt, 
but  agreed  to  hold  it  and  to  credit  whatever  should  be  paid  upon  it  to  the  debtor.  It  was  sent 
to  the  bank  where  it  was  payable,  but  was  not  paid,  and  was  kept  by  the  bank  until  the 
maker  became  insolvent.  Held,  that  the  creditor  was  not  negligent  and  chargeable  with  the 
loss  of  the  note,  the  debtor  having  knowledge  of,  and  acquiescing  in,  his  disposition  of 
the  note.     Westphal  v.  Ludlow,  2  McC,  506. 

§  660.  BaileK  of  draft;  diligence  to  collect  it.— The  bailee  of  a  draft,  whether  for  pay  or  to 
collect  it,  must  use  due  diligence  to  collect  it.  He  will  be  liable  for  negligence.  8  Op.  Att'y 
Gen.,  125. 

8  661.  Borrower  of  note;  negligence  of. —  If  A.  loan  the  note  of  a  third  person  to  B.,  R 
must  use  due  diligence  to  recover  the  amount  due  by  it ;  #and  if  the  debt  is  lost  by  the  insolv- 
ency of  the  maker  and  by  B.*s  want  of  diligence,  B.  must  pay  the  amount  of  the  note  to  A. 
Higbie  v,  Hopkins,  1  Wash.,  230. 

§  662.  Conditional  payment;  diligence  required.— One  who  receives  a  note  as  a  condi- 
tional pavment  of  a  debt  due  him  must  use  due  diligence  to  collect  it  of  the  parties  thereto 
at  maturity,  otherwise  by  his  laches  the  debt  will  be  discharged.  But  he  is  not  bound  to 
bring  suit  upon  the  note.     Douglass  t?.  Reynolds,  7  Pet.,  114. 

g  663.  Taking  the  promissory  note  of  a  third  person  as  a  conditional  payment  for  goods 
sold  aiid  delivered,  and  the  institution  of  a  suit  against  the  vendee  upon  his  indorsement, 
does  not  preclude  an  action  by  the  vendor  upon  the  original  consideration  until  suit  against 
the  maker  of  the  note.  It  is  sufficient  if  he  has  used  due  diligence  to  receive  the  money  on 
the  note.    Clark  v.  Young,  1  Cr.,  1^1. 

§  664.  Discharge  of  maker  releases  surety. —  The  consent  of  the  holder  of  a  note  to  the 
discharg:e  of  the  maker,  if  without  the  permission  of  the  surety,  releases  the  latter.  In  re 
McDonald,*  14  N.  B.  R.,  477. 

§  665.  The  guarantor  of  a  note,  the  holder  of  which  has  forfeited  his  right  to  prove  his 
claim  against  the  estate  of  the  maker,  a  bankrupt,  by  his  attempt  to  obtain  and  hold  a  fraud- 
ulent preference,  cannot  prove  against  the  estate,  he  being  already  exonerated  by  the  act  of 
the  creditor.     In  re  Ay  res,  6  Biss.,  48. 

§  666.  Prior  inilorser;  relea^^e  of. — Tlie  release  of  a  prior  indorser  by  the  holder  dis- 
charges all  the  subsequent  indorsers.     Hawkins  t?.  Thompson,*  2  McL..  111. 

§  667.  Extension;  release  of  surety. —  To  constitute  an  extension  there  must  be  a  valid 
contract  which  the  court  would  enforce  in  favor  of  the  principal  against  the  creditor.  Ex 
parte  Balch,*  2  Low.,  440. 

§  668.  The  taking  of  new  security  by  the  holder  of  a  promissory  note,  and  giving  time  to 
the  maker,  if  done  without  the  consent  of  the  indorser,  discharges  him  from  liability  on  the 
note.  Bank  of  United  States  v.  Lee,  3  Cr.  C.  C,  288;  White  v.  Bums,  5  Cr.  C.  C,  128;  Cope 
V.  Hunt,  4  Cr.  C.  C,  293. 

§  669.  Extension  effects  a  release  whether  there  was  damage  or  not.  Ex  parte  Balch,* 
2  Low.,  440. 

§  670.  Extension  in  consideration  of  a  third  person's  acceptance  releases  indorsers.  Cooper 
V.  Gibbs,*4McL.,  396. 

§  671.  Agreement  in  consideration  that  the  maker  would  assign  to  the  holder  the  amount 
due  the  holder  on  the  note  out  of  a  judgment  that  the  maker  expected  to  obtain  in  a  short 
time,  that  the  holder  would  give  time  on  the  note  and  not  bring  suit  until  after  the  next 
court ;  and  time  was  accordingly  given.  Heldy  a  release  of  the  surety.  Vamum  r.  Milford,* 
2  McL.,  74. 

S  672.  Takinir  new  security;  release. —  The  maker  of  a  note  transferred  all  his  interest  in 
Ills  firm  to  his  accommodation  indorser  fo  secure  him  against  loss,  the  indorser  agreeing  in 
consideration  of  such  transfer  to  save  the  maker  harmless  from  liability  on  the  nota  Eeld,  a 
release  of  the  maker  and  an  intervening  indorser.     In  re  Wilder,*  3  Fed.  R.,  859. 

§  673.  A.  was  lessor  of  a  plantation.  B.,  the  lessee,  borrowed  of  C.  money  on  notes,  to 
secure  which  it  was  agreed  that  the  cotton  raised  on  the  plantation  should  be  shipped  to  the 
complainant  C,  nothing  being  said  as  to  what  was  to  be  done  by  C.  with  it  or  its  proceeds. 
Further  security  was  given  C.  by  a  mortgage  executed  by  A.  The  notes  were  partly  paid. 
The  next  season  C.  made  B.  additional  advances,  secured  by  deed  of  trust  of  all  the  crops  to 
be  raised,  which  stipulated  that  the  proceeds  of  such  crops  should  be  applied,  (1)  to  paying  for 
supplies  furnished  the  second  season,  and  (2)  to  paying  the  balance  due  on  the  notes.  Com- 
plainant sought  to  foreclose.    A.  set  up  in  defense  that  the  first  agreement  provided  that  all 
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the  crops  of  cotton  raised  on  the  demised  premises  should  be  applied  to  the  payment  of  the 
notes,  and  that  the  cotton  should  be  shipped  to  the  complainant  by  B.  for  that  purpose  as 
rapidly  as  it  could  be  prepared  for  market;  that  the  second  agreement  was  in  fraud  of  the 
iii-st,  and  released  A.  as  a  surety,  since  it  diverted  a  portion  of  the  crops  to  a  different  purpose 
from  that  originally  intended.  The  agreement  as  set  up  by  B.  in  defense  was  not  proved, 
however,  and  it  was  held  that  to  release  A.  as  surety  a  subsequent  agreement  between  his 
principal  an'i  the  creditor  must  be  shown  that  placed  the  surety  in  a  worse  condition  than  when 
he  became  surety;  that  such  agreement  not  being  proved,  the  subsequent  arrangement  and 
the  deed  of  trust  had  no  effect  on  the  liability  of  A.,  the  mortgagor.  Roach  v.  Summers,*  20 
Wall.,  165. 

§674.  Agreement  to  postpone  prosecntion ;  release.— An  agreement  by  the  holder  to 
postpone  the  prosecution  of  a  suit  against  the  maker,  in  consideration  of  his  permitting  one 
A.,  whom  he  had  confined  to  the  jail  limits  on  a  ca.  sa.,  to  go  outside  of  such  limits  to  testify 
in  another  suit  of  the  holder  against  third  parties,  is  a  release  of  an  indorser.  United  States 
Bank  v.  Hatch,*  1  McL.,  90. 

§  675.  Extension  by  renewal;  release.— Payment  of  a  note  was  duly  demanded  and  re- 
fused. Notice  was  given  to  the  payee,  who  was  also  the  first  indorser,  for  the  accommoda- 
tion of  the  maker  and  another.  Afterwards  an  arrangement  was  made  with  the  holder  and 
the  subsequent  indorsers,  without  the  consent  of  the  accommodation  indorser,  to  prolong  the 
credit  on  the  note,  and  to  discount,  by  way  of  renewal,  bills  drawn  by  the  maker  and  one  of 
the  indorsers,  and  accepted  for  the  amount  of  the  original  note.  Held,  that  the  accommoda- 
tion indorser  was  discharged.    Seventh  W^ard  Bank  v.  Hanrick,*  8  Story,  416. 

§  676.  Extension  after  judgment  no  release.— After  judgment  the  relation  of  principal  and 
surety  which  existed  before  judgment  between  the  maker  and  indorser  of  a  note  ceases,  both 
the  note  and  the  contract  of  indorsement  becoming  merged  in  the  judgment ;  and  a  creditor 
"Who,  after  judgment  against  the  maker  and  indorser,  gives  time  to  the  maker  does  not 
thereby  release  the  indorser.    King  v,  Thompson,*  8  Or.  C.  C,  146. 

§  6-77.  After  judgment  rendered  in  favor  of  the  indorsee  of  a  negotiable  instrument, 
against  both  maker  and  indorser,  the  latter  becomes  liable  as  a  principal  debtor.  He  may  pay 
the  judgment  and  become  subrogated  to  the  rights  of  the  indorsee  under  the  judgment 
against  the  maker.  If  the  indorsee  has  got  out  an  execution  against  the  maker  on  his  judg- 
ment apd  then  countermands  the  order  to  levy  it,  this  does  not  release  the  Indorser  from  lia- 
bility, for  the  indorsee  has  a  right  to  control  the  execution  against  either  the  indorser  or  the 
maker  without  reference  to  the  wishes  of  either.  It  might  be  different,  however,  if  the  in- 
dorsee had  agreed  with  the  indorser  to  levy  execution  immediately  against  the  maker,  but 
should  neglect  to  do  so,  thereby  throwing  the  indorser  off  his  guard  and  causing  him  to  lose 
an  opportunity  to  make  the  money  out  of  the  maker's  estate,  by  paying  the  judgment  and 
proceeding  himself  under  it  against  the  maker.     Lenox  v.  Prout,*  8  Wheat.,  520. 

§  678.  Where  the  indorsee  of  a  note  secured  by  mortgage,  having  obtained  judgment 
against  the  maker,  granted  him  two  years'  indulgence,  it  was  held  to  release  the  indorsers, 
Morgan  v.  Tipton,  8  McL.,  889. 

§  679.  The  holder  of  a  note,  after  obtaining  judgment  against  the  maker,  and  after  execu- 
tion, and  before  the  return  day,  in  consideration  that  the  maker  would  pay  $100,  agreed  to 
extend  the  time  until  the  ensuing  fall.  Hdd,  not  to  release  the  surety.  The  maker  being 
bound  to  pay  the  whole  of  the  judgment,  the  payment  of  $100  upon  it  constituted  no  legal 
consideration,  and  the  agreement  for  the  extension  being  a  nudum  pactum  did  not  release  the 
surety.     Low  v.  Underbill,*  8  McL.,  876. 

§  680.  Extension  witb  the  indorser's  assent,  or  reserving  his  ri^ht  to  sue  ranker.—  An  ex- 
tension given  a  maker  by  a  holder  will  release  an  indorser,  but  not  if  the  indorser  assent  to 
it,  nor  if  the  extension  be  granted  with  an  express  reservation  of  the  indorser's  rights  to  sue 
the  maker.     Eldredge  r.  Chacon,*  Crabbe,  296. 

§  681.  An  assignment  by  a  maker  for  the  benefit  of  creditors,  containing  an  extension,  and 
signed  by  an  indorser,  will  not  operate  to  release  such  indorser  from  liability  on  the  note,  es- 
pecially if  it  be  scheduled  by  the  maker  in  his  assignment  as  a  preferred  claim  to  be  first  paid. 
JWd. 

§  682.  After  demand  and  notice  the  indorser  is  not  discharged  by  giving  time  to  the 
maker.     The  Bank  v.  Abbott,*  3  Cr.  C.  C,  94;  Corbett  v.  Woodward,  5  Saw.,  403. 

§  683.  Forbearance  to  snp,  no  release.—  Forbearance  to  sue  will  not  release  the  indorser, 
unless  an  agreement  for  delay  for  a  definite 'time  is  made  upon  a  good  consideration  which  de- 
prives the  holder  of  the  right  to  sue  on  the  note.     Vamura  v,  Bellamy,*  4  MoL.,  87. 

§  684.  A  mere  agreement  with  the  drawers  for  delay,  without  any  consideration  for  it,  and 
without  any  communication  or  assent  of  the  indorser,  is  not  a  discharge  of  the  latter  after  he 
has  been  fixed  in  his  responsibility  by  refusal  of  the  drawee  and  due  notice  to  himself. 
MTiemore  v.  Powell,*  12  Wheat.,  557. 
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gg  685-696.  BILLS  AND  NOTES. 

§  685.  Agreement  to  stay  execntion  held  no  release. —  An  attorney,  to  collect  a  note,  took 
from  the  maker  a  confession  of  judgment,  with  a  stay  of  execution  until  the  second  term. 
It  was  proved  that,  had  the  attorney  brought  suit  upon  the  note,  he  could  not  have  recovered 
judgment  and  issued  execution,  under  the  practice  of  the  court,  until  the  second  term 
thereof  after  commencing  suit.  Hdd,  not  such  an  indulgence  to  the  maker  as  would  release 
an  indorser,  esj^ecially  as  no  authority  was  given  to  the  attorney  to  give  an  extension,  and 
especially  as  the  indorser  had  waived  his  right  to  object  by  consenting  to  the  attorney's 
proceedings.  Suydam  v,  Vance,*  2  McL.,  99.  Citing  Hallett  v.  Holmes,  18  Johns.,  28 ;  Bruen 
V,  Marquand,  17  Johns.,  58. 

6S6.  Attorney ;  agreement  not  to  sue;  held  not  a  release.—  An  attorney  is  not  authorized 
to  agree  not  to  sue  upon  a  note  in  consideration  of  receiving  from  the  maker  a  small  sum  of 
money  to  be  applied  upon  it  and  a  number  of  debts  due  the  maker,  with  authority  to  collect 
them  and  apply  the  proceeds  upon  the  note.    Vamum  v,  Bellamy,*  4  McL.,  87. 

§  687.  Giving  chattel  mortgage,  no  release. —  Sureties  on  a  note  are  not  released  by  the 
giving  of  a  chattel  mortgage  by  their  principal,  such  mortgage  not  extending  the  time  of 
paying  the  note.     Meguiar  v.  Groves,*  1  Fed.  R.,  279. 

g  688.  Extension  after  discharge  of  maker  in  bankruptcy. —  An  extension,  given  the 
maker  after  his  discharge  in  bankruptcy,  will  not  release  a  surety.  Feman  v.  Woodruff, 
5  McL.,  350. 

§  6::$ 9.  Guaranty  of  third  person.—  The  guaranty  of  a  third  party  to  pay  the  note  does  not 
discharge  the  indorser.     Corbett  v.  Woodward,  5  Saw.,  403. 

§  690.  Delay  of  trustee  to  sell  security,  no  release. —  The  trustee  in  a  deed  of  trust  given 
to  secure  a  note  did  not  sell  the  property  till  it  had  depi^eciated  so  as  to  become  inadequate 
security.  Demand  and  proper  notice  having  been  given,  heldf  that  the  indorser  was  not  re- 
leased.   Bank  of  Alexandria  v,  Wilson,  2  Cr.  C.  C,  5. 

§  691.  Pcittner's  note  to  his  firm;  surety's  liability. —  One-half  of  a  note  made  by  F.  to 
his  own  firm  of  M.  &  F.,  upon  dissolution  belongs  to  him,  and  the  liability  of  his  sureties 
would  be  lessened  one-half.     McMickpn  v.  Webb,*  6  How.,  293. 

§692.  Forbearance  after  levy.—  After  judgment  against  makers  and  levy  of  execution  on 
their  property  they  executed  a  deliveiy  bond  and  the  property  was  released.  The  condition 
of  the  bond  having  been  broken,  a  second  fi,  fa,  was  issued  and  levied  upon  property  which, 
however,  was  not  sold,  by  order  of  plaint ififs  attorney,  until  some  time  afterwards,  and  theh 
only  a  small  part  of  the  note  was  realized.  Held,  that  the  forbearance,  being  without  con- 
sideration and  terminable  at  any  time,  did  not  release  the  sureties.  Creath  v.  Sims,  5  How., 
192. 

g  693.  Surety;  subrogation  —  indemnity — conenrrent  remedies.~A  surety  who  seeks  re- 
lief by  requirmg  the  creditor  to  proceed  against  the  principal  must  offer  to  indemnify  the 
creditor  in  his  proceedings  against  the  principal,  and  must  offer  to  pay  whatever  the  principal 
fails  to  pay  under  the  creditor's  proceedings.  The  creditor  (holder  of  a  bill)  may  proceed  in 
bankruptcy  against  the  drawee,  and  may  also  attach  property  of  the  drawers  until  he  has  re- 
covered the  whole  of  bis  debt.  Any  surplus  over  his  debt  obtained  by  the  attachment  suit 
will  go  to  the  estate  of  the  bankrupt,  and  the  creditor,  if  he  does  not  pursue  the  attachment 
suit  himself,  is  bound  to  allow  the  bankrupt's  assignee  to  do  so  for  the  benefit  of  the  bank- 
rupt's estate.     In  re  Babcock,  8  Story,  393. 

§  694.  Set-off. —  A.  and  B.  were  accommodation  makers,  indorsers  or  acceptors  of  various 
bills  for  tlie  benefit  of  C.  They  were  not,  however,  co-sureties,  although  B.  had  undertaken 
to  accommodate  G.  upon  the  express  understanding  that  he  was  to  incur  no  liability ;  but  this 
was  not  communicated  to,  or  agreed  to  by,  A.  B.  made  a  bill  for  the  accommodation  of  C., 
which  was  discounted,  and  the  proceeds  applied  to  pay  another  bill  on  which  A.  was  liable  as 
an  accommodation  acceptor.  Held,  that  B.  did  not  thereby  acquire  a  right  of  action  against 
A.;  and  when  A,  sued  R  on  a  bill  of  which  B.  was  acceptor,  but  which  A.,  being  an  accom- 
modation indorser  upon  it,  had  paid,  that  B.  could  not  set  off  the  bill  he  had  paid 
against  A.  Tliere  is  no  presumption  that  several  accommodation  parties  are  co-sureties  for 
each  other.  On  the  contrary  the  law  is  well  settled  that  all  the  parties  upon  accommodation 
paper  are  to  be  treated  as  parties  to  business  paper,  and  subject  to.  the  strict  principles  of 
commercial  law  applying  to  such  paper ;  and  that  where  there  is  no  agreement  to  the  con- 
trary, the  legal  conclusion  is  that  each  party  stands  in  the  same  relation  to  the  others  as  on 
business  paper.     Robinson  v.  Kilbreth,*  1  Bond,  592. 

§  696.  Contribution.—  Unless  there  is  a  contract  so  to  do,  an  accommodation  indorser  is 
not  bound  to  contribute  with  an  accommodation  maker  to  pay  a  note  made  for  the  benefit  of 
a  third  person.  Law  v.  Stewart,*  3  Cr.  C.  C.,  411 ;  McCarty  v.  Roots,*  21  How.,  432.  But  see 
McDonald  v.  Magruder,  3  Cr.  C.  C.,  298;  Magruder  v.  McDonald,*  3  Cr.  C.  C,  299. 

J§  696.  Successive  indorsers.— Successive  indorsers  of  commercial  paper  are  not  liable  for 
contribution.    McCarty  v.  Roots,*  21  How.,  432. 
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INDORSEES,  SURETIES  AND  GUARANTORa  §§697-710, 

§  697.  Collateral  promises  to  pay.—  A  promise  to  pay  a  bill  when  able  to  do  so  must  be  ac- 
cepted by  the  promisee  with  an  agreement  on  his  part  to  wait.  He  loses  his  right  to  proceed 
upon  this  promise  if  he  sues  upon  the  bill  before  the  promisor  is  able  to  pay  it.  Craig  v. 
Brow^n.*  3  Wash.,  508. 

^  698.  An  jndorser  is  not  bound  by  a  promise  to  pay  where  the  promise  is  made  in  igno- 
rance of  the  fact  that  he  has  been  discharged.     Good  r.  Sprigg,*  2  Cr.  C.  C,  172. 

§  699.  Indorsers  of  a  demand  note  discharged  by  failure  to  demand  payment  of  it  within 
&  reasonable  time  are  not  bound  by  a  new  promise  to  pay  it,  unless  it  be  made  with  a 
knowledge  of  all  material  facts  affecting  their  rights.  Martin  v.  Winslow,  2  Mason,  241 
<§§  786,  787). 

§  700.  A  bill  of  exchange  not  being  paid  at  maturity,  the  drawer  agreed  to  pay  it  as  soon 
as  he  should  be  able,  if  the  holder  would  give  him  time.  Held,  that  the  extension  was  a 
new  consideration,  sufficient  to  uphold  the  promise,  upon  which  assumpsit  was  maintainable* 
Lonsdale  v.  Brown,  4  Wash.,  149. 

§  701.  Where  an  accommodation  indorser,  after  the  note  became  due,  promised  to  pay  it, 
held,  that  the  promise  applied  exclusively  to  the  note,  and  could  not  be  used  in  support  of  a 
-count  for  money  had  and  received.  Page  v.  Bank  of  Alexandria,*  7  Wheat.,  86.  See  §§  5, 
278.  364,  498,  626. 

§  702.  Sale  of  note  taken  in  payment  for  j^oods. —  If  a  vendor  take  a  note  of  his  vendee, 
Without  agreeing  to  receive  it  in  satisfaction,  and  then  transfers  the  note,  he  exposes  the 
vendee  to  a  responsibility  to  pay  it  to  the  holder,  which,  so  long  as  it  continues,  is  a  bar  to  an 
action  against  the  vendee  on  the  original  contract  of  sale,  upon  which  the  vendor  can  sue 
only  after  getting  back  the  note,  and  having  it  in  his  power  to  return  it  to  the  veudee.  Par- 
ker V,  United  States,  Pet.  C.  C,  262. 

§  703.  A  principal  may  sue  on  a  bill  indorsed  to  his  agent;  if  the  rule  were  otherwise, 
there  would  be  an  exception  in  favor  of  the  United  States.  United  States  v.  Barker,*  1 
Paine,  156. 

g  704.  Retnrning  bill  to  remitter.— If  the  holder  of  a  bill,  whether  as  agent  or  creditor 
of  the  remitter,  send  it  back  to  the  latter,  the  party  to  whom  it  is  thus  sent  nuiy  not  only 
Bue  in  his  own  name,  but  may  at  the  trial  strike  out  his  own  subsequent  indorsement,  and 
fill  up  all  the  preceding  blank  indorsements,  so  as  to  make  them  correspond  with  the  title  set 
forth  in  his  declaration.     Ibid, 

§  705.  The  return  of  a  bill  to  an  indorser,  with  protest  for  non-acceptance  and  non- 
payment, is  presumptive  evidence  that  the  indorsees  who  thus  return  the  bill  were  merely 
agents  to  collect  it,  and  the  indorser  to  whom  it  is  returned  may  sue  upon  it,  although  no  re- 
indorsement  to  him  is  made.  Dugan  v.  United  States,*  8  Wheat.,  172;  United  States  v. 
Barker,*  1  Paine,  156. 

§  706.  The  holder  having  a  right  by  law  to  recover  on  a  bill  from  the  indorser,  evidence  of 
a  custom  in  the  trade  between  this  country  and  England,  that  the  English  merchant  must 
return  it  immediately  on  protest  to  the  indorser,  and  that  if  he  call  upon  the  drawer  for  pay- 
ment he  exonerates  the  indorser,  is  inadmissible.  The  law  being  settled,  evidence  of  a  con- 
trary usage  is  not  competent.     Brown  v,  Jackson^  2  Wash.,  24. 

§  707.  Parol  agreement  as  to  liability  of  indorser.—  Where  a  note  is  payable  to  order, 
and  the  i)ayee  indorses  it  after  dishonor,  he  is  entitled  to  demand  and  notice ;  and  in  an  ac- 
tion by  a  remote  indorsee,  he  cannot  prove  an  agreement  with  his  immediate  indorsee  that  he 
was  not  to  be  liable  as  indorser.     Cox  v,  Jones,*  2  Cr.  C.  C,  370. 

§  708.  Trustee  for  bank  not  liable  as  indorser.-- An  act  of  congress  prohibited  national 
banks  from  loaning  money  and  taking  mortgage  security  therefor.  The  A.  National  Bank, 
being  desirous  of  loaning  B.  money,  agreed  that  B.  should  make  his  note  and  mortgage  there- 
for to  C,  who  should  indorse  the  note  to  the  bank,  and  thereby  transfer  to  it  the  mortgage. 
This  was  done  and  the  bank  subsequently  sued  C.  as  indorser.  Held,  that  he  was  merely  the 
trustee  of  the  bank  and  not  liable  as  an  indorser,  having  indorsed  the  note  solely  for  the  con- 
venience of  the  bank  and  without  consideration.  National  Bank  of  Rising  Sun  v.  Brush,*  6 
Fed.  R.  133. 

§  709.  SptH^ial  agreement  as  to  liability .t-  An  agreement  made  by  the  president  and 
cashier  of  a  bank  with  an  indorser,  that  the  signing  of  his  name  is  mere  matter  of  form  and 
that  he  will  not  be  held  liable,  does  not  bind  the  bank.  United  States  Bank  v.  Dunn,  6 
Pet,  51. 

§  710.  Attorney's  airreement  not  to  hold  indorser  on  —  Jnd/^ment.— In  an  action  against 
the  maker  the  indorser  believed  he  had  a  good  defense  to  the  note,  but  was  assured  by  the 
plaintifTs  attorney  that  the  maker  had  ample  means  out  of  wliich  to  make  the  amount  of  the 
note,  and  that  if  he  (the  indorser)  would  confess  judgment  on  the  note  he  (the  attorney)  would 
proceed  at  once  to  make  the  amount  out  of  the  assets  of  the  maker.  The  ind<7rser  confessed 
Judgment  as  desired,  but  the  plaintiff  neglected  to  proceed  against  the  maker.    Held,  that  the 
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attorney  had  authority  so  to  stipulate  with  the  indorser,  and  that  the  plaintiff  was  barred 
from  proceeding  against  the  indorser.  Union  Bank  v.  Garey,  5  Pet,  99;  Grarey  v.  Union 
Bank,  3  Cr.,  233. 

§  71 1.  Aj>:reement  construed. —  A.  indorsed  B.'8  bill  of  exchange  on  C.  in  London  to  D.. 
and  wrote  D.  as  follows:  "On  receiving  advice  of  the  acceptance  by  C.  of  B-'s  bill  of  ex- 
change on  said  C.  in  favor  of  and  indorsed  by  me  to  you  for  £894  sterling,  please  pay  to  S.  and 
H.  (creditors  of  A.)  or  order,  such  balance  as  may  be  due  to  me  on  account  of  the  above  bill 
after  deducting  therefrom  the  $800  advanced  to  me  by  you  on  account  thereof."  D.  ac- 
cepted this  order  thus:  '*The  amount  due  me  is  $289.25  for  premium  of  insurance,  $583.70 
balance  per  account  current,  and  $  lOO  advanced  you  in  Philadelphia ;  in  all  $1,373.04,  which 
being  deducted  out  of  the  proceeds  of  the  bill  on  London,  I  promise  to  account  for  the  balance 
to  tlie  above  mentioned  gentlemen."  Hdd,  that  this  acceptance,  being  only  a  promise  to  pay 
out  of  the  proceeds  of  the  bill,  and  it  not  being  in  fact  paid,  H.  could  not  sustain  an  action 
against  D.  for  the  money.  The  bill  not  being  paid,  the  promise  to  pay  out  of  its  process  was 
at  an  end.  Subsequently  D.  wrote  A.  that  *'  as  soon  as  the  fate  of  the  bill  is  decided  I  will  ac- 
count with  your  creditors  in  due  time,"  adding  in  a  postscript,  "  as  E.  is  responsible  for  the 
bill  in  London,  I  shall  charge  the  amount  to  him,  and  be  responsible  for  the  same  to  your 
creditors.*'  Held,  that  one  of  these  promises  of  payment  being  conditional  and  the  other  ap- 
pearing to  be  absolute,  they  were  so  inconsistent  as  to  require  the  court  to  construe  them  to 
ascertain  their  meaning,  and  they  were  construed  to  mean  that  D.  would  account  to  the  cred- 
itors for  the  proceeds  of  the  bill  in  case  it  should  be  paid  by  the  drawee ;  or  if  not,  that  D. 
would  charge  the  bill  to  E.  if,  as  the  writer  supposed,  he  was  responsible  for  the  same;  and  in 
that  event,  also,  D.  wduld  himself  become  responsible  to  the  creditors  of  A.  It  turned  out 
that  E.  was  not  responsible  for  the  bill  and  D.  was  not  on  this  ground  held  liable.  Hutz  v, 
Karthause,*  4  Wash.,  1. 

§  7 1 2.  Aathority  to  collect. —  A  valid  power  of  attorney  is  sufficient  to  authorize  the  attor- 
ney to  place  the  name  of  his  principal  (the  payee  of  a  draft)  upon  the  back  of  it,  and  to  re- 
ceive the  money  upon  it.  Kimbro  v.  First  Nat.  Bank,*  1  MacArth.,  415.  As  to  collection 
agents,  see  Aoenct,  VII ;  Banks,  VIII. 

g  713.  Agent  to  collect;  negligence  in  not  suing;  inM>1vency  exensea. —  Where  a  bill  is 
given  to  an  agent  to  collect,  and  he  is  sued  for  the  amount  of  it,  he  shows  sufficient  dihgenoe 
and  excuses  his  faifure  to  collect  it  by  proving  that  the  acceptor  was  insolvent  when  the  bill 
matured.    Thomas  v.  Page,*  3  McL.,  167. 

§  7 1 4.  In  the  discount,  collection,  negotiation  and  transaction  of  business  in  reference  to 
notes  and  bills,  branch  banks  sustain  the  relation  of  agents  of  a  common  principal  —  t.  e.,  the 
parent  bank,  which  may  limit  or  control  their  agency  according  to  its  own  pleasure.  United 
States  Bank  v.  Goddard,  5  Mason,  866  (§§  1012-17). 

VI.  Demand. 

Summary— iVbfe  must  he  presented,  %  715.—  Draft  on  a  hank  in  another  city,  %  716.—  By  derk 
of  notary,  §  717. —  Death  of  maker;  iniorser  becoming  administrator,  §  718. —  Days  of 
grace,  g§  719-725.—  Note  falling  dv£  on  Sunday,  §  726.—  Payable  after  sight,  §  727.— Pay- 
(ible  ondemajid,  §  728.^  Delay  in  presenting  sight  draft,  §  729;  or  checks  and  drafts  gen- 
erally, 55  780.— P/ace  of  demand,  ^§  731-735.— Persona/  demand,  §§  736-738,  744.—  Opinion 
of  clerk  that  drawee  will  accept;  diligence  in  giving  notice,  §  7^9,— Excused  by  a  state  of 
war,  8  740. —  Draujer  of  check  having  no  right  to  draw,  gg  741,  742. —  Check  paid  with  a 
draft,  §  743.—  Averments  of  demand  and  'notice,  §§  744,  745.  I 

§  7 1 5.  Where  a  notary  makes  demand  he  must  present  the  paper  whose  payment  he  is  de- 
manding, and  his  protest  must  recite  such  presentment,  else  it  will  not  be  admissible  to  prove 
presentment.     Musson  v.  Lake.  §§  746,  747.  * 

'  §  7 1 6.  A  che^k  drawn  on  a  bank  in  another  city  should  be  presented,  not  by  mail,  but  by 
express.  The  holder  should  not  take  a  draft  in  payment  of  it  instead  of  cash,  and  if  he  does 
so  he  takes  the  draft  at  his  own  risk,  and  if  it  is  not  paid,  he  cannot  sue  the  drawer  of  the 
check  for  the  value  of  the  goods  the  check  was  given  for.     Farwell  v.  Curtis,  §g  748-750. 

§  7 1 7.  Although  usage  in  London  and  Liverpool  authorizes  the  clerk  of  a  notary  to  make 
demand  of  a  note,  yet  the  law  does  not,  strictly  speaking,  allow  him  to  do  so.  In  any  case 
the  protest  must  be  made  by  the  notary,  and  if  by  the  clerk  in  the  name  of  the  notary,  the 
protest  is  invalid.     Sacrider  v.  Brown,  g  751.     See  §  830. 

§  7 1 8.  If  the  maker  of  a  note  die  before  it  matures,  and  an  indorser  become  his  adminis- 
trator, deman(imust  be  made  upon  the  indorser  as  administrator,  in  order  to  sustain  an  ac- 
tion against  him  as  indorser.    Magruder  v.  Union  Bank  of  Georgetown,  §§  752,  753. . 
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§  719.  By  tUe  commou  law  money  payable  by  contract  is  due  on  the  last  day  named,  and 
the  promisor  has  until  the  last  hour  of  the  day  to  pay  in.  But  the  custom  of  commerce  with 
reference  to  negotiable  paper  extends  the  time  by  giving  three  days'  grace,  but  requiring  pay- 
ment during  business  hours  of  the  last  day.  This  custom  varies  according  to  usage.  A  usage 
allowing  four  days  of  grace  existing  in  the  banks  of  a  city  for  twenty  or  twenty-five  years, 
and  generally  known  and  acquiesced  in,  is  good,  and  a  demand  need  not  be  made  until  the 
fourth  day.  And  although  such  custom  should  be  pleaded,  yet  if  proof  of  it  is  made  without 
ol\jection,  the  lack  of  an  averment  of  such  custom  cannot  be  made  available  after  judgment. 
Renncr  v.  Bank  of  (Columbia,  §§  754-759.    See  §  841. 

§  720.  Parties  are"  presumed  to  draw  bills  in  reference  to  the  usage,  as  to  time  of  present- 
ment for  payment,  of  the  bank  where  they  make  their  bills  payable.  A  usage  to  present  bills 
on  the  fourth  day  after  maturity  is  valid  and  applies  as  well  to  promissory  notes.  Bank  of 
Washington  v.  Triplett,  §g  760-768.  .  t 

§  72il.  Payment  of  a  time  bill  never  presented  for  acceptance  ought  to  be  demanded  on  the 
last  day  of  gnice.  A  demand  of  payment  previous  to  that  day  will  not  authorize  a  protest. 
This  rule  is  the  same  whether  the  bill  has  been  presented  for  acceptance  or  not.    Ibid, 

§  722.  Presentment  presumed  to  have  been  made  at  the  proper  hours  of  a  day.  Wiseman. 
V.  ChiapeUa,  §.^  769-773. 

§  723.  Evidence  of  a  usage  of  merchants,  as  to  presenting  foreign  bills  of  exchange,  is  com- 
I)etent  to  show  their  understanding  of  what  is  reasonable  time.    Wallace  r.  Agry,  g§  773-776. . 

§  724.  A  bank  changed  its  usage  by  holding  paper  discounted  until  the  fourth  day  of  grace^. 
and  then  making  demand,  and,  where  the  fourth  day  came  on  Sunday,  demand  was  post- 
poned until  Monday.  Only  four  instances  of  such  presentation  on  Monday  were  shown,  and 
no  notice  of  the  usage  was  shown  to  have  been  given.  Heldt  not  a  good  usage,  and  a  delay 
until  Monday  not  due  diligence.    Adams  v.  Otterback,  §§  777-780. 

§  725.  Payment  must  be  demanded  upon  the  day  when  the  note  or  bill  falls  due.  Mitchell 
17.  Degrand,  §§  781-784. 

g  726.  If  a  note  or  bill  falls  due  on  Sunday,  demand  and  notice  should  be  given  on,  the  pre- 
ceding Saturday.     Doremus  v.  Burton,  §  785. 

§  727.  Where  a  bill  is  payable  a  certain  number  of  days  after  sight,  the  time  begins  to  run 
from  the  date  of  legal  presentment  and  acceptance,  and  not  from  the  date  upon  which  in- 
formation may  be  casually  given  the  drawee  of  the  existence  of  the  bill.  Mitchell  v,  De- 
grand, §§  781-784. 

§  72h.  A  note  payable  on  demand  mudt  be  presented  within  a  reasonable  time,  or  its- 
indorsers  will  be  discharged.    What  is  a  reasonable  time  is  a  question  of  fact  for  the  jury. 
Marlin  v.  Winslow,  §§  786,  787. 

§  729.  Though  there  must  be  no  unreasonable  delay  in  presenting  a  sight  draft  for  accept- 
ance, yet  this  is  a  matter  governed  by  the  course  of  trade,  and  the  circumstances  of  each 
jmrticular  case.     Whether  a  djetainer  in  Boston  of  a  bill  drawn  on  London  at  sixty  days-, 
sight  from  the  6th  of  July  to  the  29th  of  September  was  unreasonable  or  not,  held  a  question 
for  the  jury.    Wallace  v,  Agry,  §g  773-776. 

§  730,  It  is  laches  to  delay  presentment  of  a  check  or  draft  for  beyond  a  day,  where 
holder  and  drawee  both  reside  in  the  same  place.     Farwell  v,  Curtis,  §§  748-750. 

§  731.  Presentment  of  a  bill  of  exchange  for  payment  at  the  acceptor's  place  of  business-, 
it  sufficient,  although  it  be  closed  and  no  one  is  present,    Wiseman  v,  ChiapeUa,  §§  769-772. 

§  732.  It  is  no  longer  required,  where  an  acceptor  has  removed  from  town,  to  make  an 
effort  to  find  out  his  place  of  business  or  residence  in  order  to  make  demand.     Ibid, 

§  733.  Where  a  note  is  silent  as  to  the  place  of  demand,  parol  evidence  is  admissible  to 
show  an  agreement  to  make  demand  at  a  particular  bank.  Brent  v.  Bank  of  Metropolis, 
§§  788-791, 

§  734.  A  demand  of  payment  made  at  a  hotel  without  explanation  is  not  sufficient.  Adams- 
V.  Otterback,  §§  777-780. 

§  735.  A  bill  of  exchange  was  addressed  "To  Messrs.  Cox  &  Cowan,  New  York,  N.  Y,,'* 
who  wrote  across  its  face  **  Accepted ;  Cox  &  Cowan,*'  without  otherwise  indicating  where  it 
should  be  presented  for  payment.  The  drawer,  acceptors  and  indorser  resided  in  Kentucky, 
and  the  bill  was  drawn,  accepted  and  indorsed  there.  The  acceptors'  place  of  business  was 
also  in  Kentucky,  but  they  frequently  resorted,  for  business  purposes,  to  a  place  in  New  York, 
and  the  bill  was  presented  for  payment  and  protested  for  non-payment  at  that  place,  although 
a  bill  naming  no  place  of  payment  should  ordinarily  have  been  presented  to  them  for  pay- 
ment at  their  Kentucky  place  of  business.  Held,  that  the  bill  being  addressed  to  the  drawees 
at  New  York,  and  accepted  by  them  without  explanation  or  condition,  the  law  construes  the 
instrument  as  having  become  payable  at  the  place  designated  by  the  address  as  the  place 
where  the  acceptance  took  place,  and  that  a  presentment  and  protest  at  the  place  in  New- 
York,  frequented  by  the  acceptors,  was  sufficient.     Cox  v.  National  Bank,  §§  792-800. 
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§  736.  A  personal  demand  need  not  be  made  on  the  maker  of  a  note  purporting  to  be  pay- 
iible  at  a  particular  bank.     Brent  v.  Bank  of  the  Metropolis,  §§  788-791. 

§  737.  The  facts  that  the  indorsers  were  active  in  procuring  the  accommodation  for  the 
maker ;  that  it  had  been  continued  for  years  without  a  personal  demand  on  the  maker ;  that 
it  was  the  usage  of  the  bank,  when  the  maker  of  an  accommodation  note  resided  out  of  the 
•city,  to  require  as  a  condition  of  the  loan  that  a  demand  at  the  bank  should  be  sufficient ; 
that  this  accommodation  would  have  been  continued  only  on  this  condition,  and  that  the  note 
purported  to  be  payable  at  the  bank,  are  sufficient  to  show  an  agreement  to  dispense  with  a 
personal  demand  on  the  maker.    Ibid, 

g  738.  A  removal  of  the  maker  from  the  state  or  jurisdiction  in  which  he  resides  and  in 
which  his  note  is  payable  excuses  the  holder  from  making  actual  demand  upon  him  for  pay- 
ment.   M'Gruder  v.  Bank  of  Washington,  g§  801,  802. 

§  789.  Where  a  bill  is  presented  for  acceptance,  and  the  drawee's  clerk  informs  the  holder 
that  the  drawee  is  absent  upon  military  duty,  but  expresses  the  opinion  that  the  bill  will  be 
accepted,  the  holder  is  not  bound  to  treat  this  as  a  non-acceptance  of  the  bill.  He  may  prop- 
erly wait  until  next  day  as  a  reasonable  time  to  ascertain  the  intentions  of  the  drawee,  and 
8uch  delay  will  not  be  deemed  laches  on  his  part.  But  if  he  elects  to  consider  the  bill  as  dis- 
honored, and  protests  it  for  non-acceptance,  he  is  bound  by  that  act,  and  must  give  notice  by 
the  next  practicable  mail  to  the  parries  whom  he  means  to  charge  for  the  default.  If  no  such 
notice  is  given,  the  drawer  is  released  from  all  liability,  although  on  the  next  day  the  holder 
sees  the  drawee,  who  then  accepts  the  bill.     Mitchell  v,  Degrand,  g§  78 1-784. 

§  740.'  A  holdor  of  negotiable  paper  is  relieved  by  a  state  of  war  from  the  obligation  to 
make  demand  upon  the  maker  when  the  paper  matures.  It  is  necessary,  however,  for  the 
bolder,  in  order  to  charge  an  indorser  of  such  paper,  to  make  demand  upon  the  mak» 
^within  a  reasonable  time  after  it  becomes  possible  by  the  close  of  the  war.  But  he  will  be 
excused  even  then  from  making  demand  on  Xhe  maker,  if  the  maker  has  provided  the  in- 
dorser with  funds  to  pay  the  paper.  The  indorser  in  such  case  becomes  the  principal  debtor, 
to  charge  whom  demand  is  not  necessary.  Whether  the  maker's  funds  are  placed  in  the  in- 
dorser's  hands  for  the  purpose  of  being  applied  to  pay  the  note  or  bill,  is  a  question  of  fact 
So  held  where  they  were  funds  of  the  maker  derived  by  the  indorser  from  assets  of  a  firm, 
of  which  himself  and  the  indorser  wore  partners.    Ray  r.  Smith,  §§  803-806. 

§  741.  Viewing  a  check  in  the  light  of  a  bill  of  exchange,  a  drawer  who  has  no  funds  in 
bank,  and  no  right  to  draw  a  check  upon  it,  cannot  complain  of  want  of  due  presentment 
or  want  of  due  notice.     In  re  Brown,  §§  807t811. 

§  742.  One  who  has  in  the  hands  of  the  drawee  but  a  part  of  the  funds  necessary  to  meet 
his  draft,  and  no  reasonable  expectation  of  the  drawee's  paying  his  draft,  has  no  right  to 
presentment  or  notice  of  non-payment.     Ibid. 

§  743.  A  check  paid  with  a  draft  may  be  considered  as  dishonored.  Farwell  v.  Curtis, 
§§  748-750. 

§  744.  A  declaration  against  indorsers  on  a  note  must  aver  either  a  personal  demand  on 
the  maker,  or  an  agreement  excusing  a  personal  demand  on  him.  An  averment  of  demand 
at  a  particular  bank,  where  the  note  was  payable,  is,  after  verdict  and  judgment,  a  sufficient 
averment  of  an  excuse  for  not  making  personal  demand.  Brent  v.  Bank  of  the  Metropolis, 
§§  788-791, 

§  745.  Averments  of  presentment  and  protest  for  non-acceptance,  and  of  notice  of  same  to  the 
drawers,  are  sufficient  to  maintain  an  action  on  the  bill.  If  the  declaration  also  avers  present- 
ment for  payment,  protest  for  non-payment,  and  notice  thereof,  such  averments  are  surplus- 
Age  and  need  not  be  proved.    Wallace  v.  Agry,  §§  773-776. 

[Notes.—  Soe  g§  812-879.] 

MUSSON  r.  LAKE. 
(4  Howard,  263-386.     1845.) 

Opinion  by  Me.  Justice  M'Kinley. 

Statement  of  Facts. —  The  plaintiflfs  brought  an  action  of  assumpsity  in  the 
<5ircuit  court  of  the  United  States  for  the  southern  district  of  Mississippi, 
against  the  defendant,  as  indorser  of  a  bill  oif  exchange,  drawn  at  Vicksburg, 
in  said  state,  by  Steele,  Jenkins  &  Co.,  for  $6,133,  payable  twelve  months  after 
the  1st  day  of  February,  1837,  to  R.  H.  and  J.  H.  Crump,  and  addressed  to 
Kirkman,  Rosser  &  Co.,  at  Xew  Orleans,  and  by  them  afterwards  accepted, 
and  indorsed  by  the  payees  and  the  defendant.     On  the  trial  of  the  cause  the 
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pJaintiflfs  oflfered  to  read  as  evidence  to  the  jury  a  protest  of  the  bill  of  ex-, 
<5hange,  to  the  reading  of  which  the  defendant  objected,  because  it  did  not  ap- 
pear in  the  protest  that  the  notary  had  presented  the  bill  to  the  acceptors,  or 
either  of  them,  when  he  demanded  payment  thereof.  And  upon  the  question 
whether  the  protest  ought  to  be  read  to  the  jury  as  evidence  of  a  presentment 
•of  the  bill  to  the  acceptors  for  payment,  or  as  evidence  of  the  dishonor  of  the 
bill,  the  judges  were  opposed  in  opinion.  Which  division  of  opinion  they  or- 
dered to  be  certified  to  this  court ;  and  upon  that  certificate  the  question  is 
now  before  us  for  determination. 

§  746.  A  jprotest  that  does  not  recite  presentment  is  not  admissible  to  prove 
•demand. 

The  indorser  of  a  bill  of  exchange,  whether  payable  after  date  or  after  sight, 
undertakes  that  the  drawee  will  pay  it,  if  the  holder  present  it  to  him  at  matu- 
rity and  demand  payment;  and  if  he  refase  to  pay  it,  and  the  holder  cause  it  to 
be  protested,  and  due  notice  to  be  given  to  the  indorser,  then  he  promises  to 
pay  it.  All  these  conditions  enter  into  and  make  part  of  the  contract  between 
these  parties  to  a  foreign  bill  of  exchange;  and  the  law  imposes  the  perform- 
ance of  them  upon  the  holder  as  conditions  precedent  to  the  liability  of  the 
indorser  of  the  bill.  A  presentment  to  and  demand  of  payment  must  be  made 
of  the  acceptor  personally,  at  his  place  of  business  or  his  dwelling.  Story  on 
Bills,  §  325.  Bankruptcy,  insolvency,  or  even  the  death  of  the  acceptor,  will 
not  excuse  the  neglect  to  make  due  presentment;  and  in  the  latter  case  it  should 
be  made  to  the  personal  representatives  of  the  deceased.  Chitty  on  Bills,  Yth 
London  ed.,  246,  24:7;  Story  on  Bills,  360;  5  Taunt.,  30;  12  Wend.,  439;  2 
Doug.,  515;  Warrington  v.  Furbor,  8  East,  2ir5;  Esdaile  v.  Sowerby,  11  East, 
117;  14  East,  500.  The  reasons  why  presentment  should  be  made  to  the 
drawee  are,  first,  that  he  may  judge  of  the  genuineness  of  the  bill;  secondly,  of 
the  right  of  the  holder  to  receive  the  contents;  and  thirdly,  that  he  may  obtain 
immediate  possession  of  the  bill  upon  paying  the  amount.  And  the  acceptor 
has  a  right  to  see  that  the  parson  demanding  payment  has  a  right  to  receive  it, 
before  he  is  bound  to  answer  whether  he  will  pay  it  or  not;  for,  notwithstand- 
ing his  acceptance,  it  may  have  passed  into  other  hands  before  its  maturity. 
And  he,  as  well  as  the  drawee,  has  a  right  to  the  possession  of  the  bill,  upon 
paying  it,  to  be  used  as  a  voucher  in  the  settlement  of  accounts  with  the 
drawer.  Story  on  Bills,  §361;  Hansard  v,  Robinson,  7  Barn.  &  Cress.,  90. 
Mr.  Justice  Story  has  given  the  form  of  a  protest  now  in  use  in  England,  in  his 
treatise  on  bills  of  exchange,  by  which  it  will  be  seen  that  the  words  "did  ex- 
hibit said  bill "  are  used,  and  a  blank  is  left  to  be  filled  up  with  "  the  present- 
ment, and  to  whom  made,  and  the  reason,  if  assigned,  for  non-payment."  Story 
on  Bills,  302,  note.  This,  with  the  authorities  already  referred  to,  shows  that 
the  protest  should  set  forth  the  presentment  of  the  bill,  the  demand  of  pay- 
ment, and  the  answer  of  the  drawee  or  acceptor.  The  holder  of  the  bill  is  the 
proper  person  to  make  the  presentment  of  it  for  payment  or  acceptance.  Story 
on  Bills,  §  360.  But  the  law  makes  the  notary  his  agent  for  the  purpose  of 
presenting  the  bill,  and  doing  whatever  the  holder  is  bound  to  do  to  fix  the 
liability  of  the  indorser.  Everything,  therefore,  that  he  does  in  the  perform- 
.ance  of  this  duty  must  appear  distinctly  in  his  protest.  He  is  the  officer  of  a 
ioreign  government;  the  proceeding  is  ex  parte,'  and  the  evidence  contained  in 
the  protest  is  credited  in  all  foreign  courts.  Chitty  on  Bills,  215 ;  Rogers  v. 
Stephens,  2  Term  R.,  713;  Brough  v.  Parkings,  2  Ld.  Raym.,  993;  Orr  v.  Ma- 
ffinnis,  7  East,  359;  Chesmer  v,  Noyes,  4  Camp.,  129.    The  evidence  contained 
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in  the  protest  must,  therefore,  stand  or  fall  upon  its  own  merits.  It  rests  upon 
the  same  footing  with  parol  evidence;  and  if  it  fails  to  make  full  proof  of  due? 
diligence  on  the  part  of  the  plaintiflF,  it  must  be  rejected. 

But  the  counsel  for  the  plaintiffs  insists  that  the  statute  of  Louisiana,- and  the 
interpretation  given  to  it  by  the  supreme  court  of  that  state  in  the  case  of  Nott 
V.  Beard,  16  La.,  308,  have  so  changed  the  law  merchant  as  to  render  unneces- 
sary the  presentment  of  a  foreign  bill  for  payment.  After  a  careful  examina- 
tion of  the  opinion  of  the  court  in  that  case,  we  are  unable  to  perceive  any 
intention  manifested  to  depart  from  the  settled  usages  of  the  law  merchant; 
but,  on  the  contrary,  they  attempt  by  argument  and  authority  to  bring  the  case 
within  that  law.  The  question  before  that  court  was  the  identical  questioa 
now  before  us.  The  protest  was  objected  to  because  it  did  not  show  that  the 
bill  had  been  presented  by  the  notary  to  the  acceptors  for  payment.  To  this 
objection,  that  court  said  it  might  perhaps  have  been  more  specific,  if,  in  the 
protest,  it  had  been  stated  that  the  bill  was  presented,  and  payment  thereof 
demanded.  And  they  admit  the  law  is  well  settled  that,  before  the  holder  of 
an  accepted  bill  can  call  on  the  drawer  for  payment,  he  must  make  a  present- 
ment for  or  demand  of  payment,  and  give  notice  of  the  refusal.  Here,  then,  is 
a  definite  proposition,  asserting  that  a  presentment  for  payment  and  a  demand 
of  payment  are  convertible  terms,  and  that  the  proof  of  either  would  be  suffi- 
cient. To  support  this  proposition,  they  refer  to  Chitty  on  Bills,  and  Bayley  on 
Bills,  and  the  annotators  on  them.  And  as  further  proof  and  illustration,  and 
to  show  that  demand  of  payment  should  be  preferred  to  presentment  for  pay- 
ment, they  refer  to  the  statute  of  Louisiana,  passed  in  1827,  in  which  they  say 
the  word  demand  is  used  in  it,  and  that  the  word  presentment  is  not;  and  they 
refer  to  the  statute,  also,  to  show  that  notaries  were  vested  with  certain  powers, 
by  it,  which  gave  authority  to  their  acts;  and  that  they,  being  public  officers, 
the  presumption  of  law  is  that  they  do  their  duty ;  and  therefore,  if  the  protest 
were  defective,  and  liable  to  the  objection  urged  against  it,  this  presumption  of 
law  would  cover  all  such  defects.  This  is  subitituting  presumption  for  proof, 
in  violation  of  all  the  rules  of  evidence.  With  all  due  respect  for  that  distin- 
guished tribunal,  we  are  constrained  to  dissent  from  the  general  proposition 
they  have  laid  down  on  the  subject  of  demand  and  presentment,  and  from  all 
their  reasoning  in  support  of  it.  Due  diligence  is  a  question  of  law ;  and  we 
think  we  have  shown,  by  abundant  authority,  that  the  holder  of  an  accepted 
bill,  to  fix  the  liability  of  the  drawer  or  indorser,  must  present  it  to  the  acceptor 
and  demand  payment  thereof.  It  may  be  well  here  to  repeat  what  Lord  Ten- 
terden,  C.  J.,  said  on  this  subject,  in  delivering  the  judgment  of  the  court  of 
king's  bench,  in  the  case  of  Hansard  u  Robinson,  before  referred  to.  He  saidi 
"The  general  rule  of  the  English  law  does  not  allow  a  suit  by  the  assignee  of  a 
chose  in  action.  The  custom  of  merchants,  considered  as  part  of  the  law,  fur- 
nishes in  this  case  an  exception  to  the  general  rule.  What,  then,  is  the  custom, 
in  this  respect?  It  is  that  the  holder  of  the  bill  shall  present  the  instrument,  at 
its  maturity,  to  the  acceptor,  demand  pa^'^raent  of  its  amount,  and,  upon  receipt 
of  the  money,  deliver  up  the  bill.  The  acceptor  paying  the  bill  has  a  right  to 
the  possession  of  the  instrument  for  his  own  security,  and  as  his  voucher  and 
discharge  pro  tanto,  in  his  account  with  the  drawer.  If,  upon  an  oflfer  of  pay- 
ment, the  holder  should  refuse  to  deliver  up  the  bill,  can  it  be  doubted  that  the 
acceptor  might  retract  his  offer,  or  retain  his  money  ? "  This  extract,  we  think, 
furnishes  a  full  answer  to  all  that  has  been  saivl  by  the  supreme  court  of  Loui- 
siana to  prove  that  it  is  not  necessary  to  present  the  bill  to  the  acceptor  for 
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payment,  and  to  the  presumption  of  law  relied  on  to  cure  the  defects  in  the 
protest. 

Bui  to  show  that,  by  the  statute  of  Louisiana,  the  presentment  of  a  bill  to 
the  acceptor  for  payment  is  not  dispensed  with,  and  that  the  presentment  is, 
by  a  fair  construction  of  the  act,  as  much  within  its  true  intent  and  meaning  as 
the  demand,  we  proceed  to  examine  its  provisions.  The  principal  object  of  the 
legislature  in  passing  this  statute  seems  to  have  been  to  give  authority  to  nota- 
ries to  give  notices  in  all  cases  of  protested  bills  and  promissory  notes,  and  to 
make  their  certificates  evidence  of  such  notices.  And,  therefore,  all  that  is  said 
on  the  subject  of  the  demand  and  the  manner  of  making  it,  and  the  other  cir- 
cumstances attending  it,  was  not  intended  as  a  new  enactment  on  these  subjects, 
but  as  mducement  to  the  powers  conferred  on  the  notary,  which  was  the  prin- 
cipal object  of  the  statute,  as  will  appear,  we  think,  by  reading  it.  That  part 
of  it  which  relates  to  this  subject  is  in  these  words:  "That  all  notaries,  and 
persons  acting  as  such,  are  authorized,  in  their  protests  of  bills  of  exchange, 
promissory  notes  and  orders  for  the  payment  of  money,  to  make  mention  of 
the  demand  made  upon  the  drawee,  acceptor  or  person  on  whom  such  order  or 
bill  of  exchange  is  drawn  or  given,  and  of  the  manner  and  circumstances  of 
such  demand,  and  by  certificate  added  to  such  protest,  to  state  the  manner  in 
.•which  any  notices  of  protest  to  drawers,  indorsers  or  other  persons  interested 
were  served  or  forwarded;  and,  whenever  they  shall  have  so  done,  a  certified 
copy  of  such  protest  and  certificate  shall  be  evidence  of  all  the  notices  therein 
stated."  It  seems  to  have  been  taken  for  granted  by  the  legislature  that  the 
notaries  knew  how  to  make  out  a  protest,  and  therefore  they  did  not  prescribe 
the  form,  but  gave  the  substance  of  it,  to  which  the  notary  was  required  to  add 
a  certificate  of  the  manner  in  which  he  had  given  notices,  and  when  done,  ac- 
-cording  to  the  statute,  a  certified  copy  -of  the  protest  and  certificate  should  be 
evidence,  not  of  the  demand  and  manner  and  circumstances  of  the  demand,  but 
of  the  notice  only.  This  shows  that  the  intention  of  the  legislature,  in  passing 
this  part  of  the  statute,  was  merely  to  authorize  the  notaries  to  give  notices, 
and  to  make  the  copy  of  the  protest,  and  the  certificate  added  to  it,  evidence 
of  notice  in  the  courts  of  Louisiana.  But  independent  of  this  view  of  the  sub- 
ject, we  tiiink  the  language  employed  in  this  statute  includes  the  presentment  of 
the  bill  for  payment,  and  for  all  other  purposes,  as  fully  as  it  does  the  demand  of 
payment.  In  giving  construction  to  the  act,  the  phrase,  "  and  of  the  manner  and 
circumstances  of  such  demand,"  cannot  be  rejected,  but  must  receive  a  fair  inter- 
pretation. When  taken  in  connection  with  other  parts  of  the  statute,  what  do 
these  words  mean  ?  The  manner  of  making  a  demand  of  payment,  we  have 
seen,  is  by  presenting  the  bill  to  the  drawee  or  acceptor;  and  so  important  is 
this  part  of  the  proceeding  that  the  omission  to  present  the  bill  to  the  acceptor 
will  justify  his  refusal  to  pay  it,  although  payment  be  demanded.  The  legisla- 
ture cannot  be  presumed  to  have  intended  to  make  so  important  a  change  in 
the  law  merchant  as  that  ascribed  to  them  by  the  counsel  for  the  plaintiffs, 
without  at  the  same  time  providing  some  other  mode  of  obtaining  the  accept- 
ance and  payment  of  bills  of  exchange,  and  of  holding  drawers  and  indorsers 
to  their  liabilities.  It  is  but  reasonable,  therefore,  to  give  to  the  phrase  before 
referred  to  such  construction,  if  practicable,  as  will  leave  the  law  merchant  as 
it  stood  before  the  passage  of  the  statute,  and  carry  into  eflfect  the  main  inten- 
tion of  the  legislature.  This,  we  think,  may  fairly  be  done  without  doing  any 
violence  to  the  intention  or  the  language  of  the  statute.     The  manner  of  the 
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demand  must,  therefore,  mean  the  presentment  of  the  bill  for  either  acceptance 
or  payment;  and  the  circumstances  of  the  demand,  we  think,  means  the  place 
where  the  presentment  and  demand  is  made,  and  the  person  to  whom  or  of 
whom  it  is  made,  and  the  answer  made  by  such  person.  It  is  very  clear  that 
bills  payable  at  sight  and  after  sight  are  within  the  meaning  of  the  statute,  be- 
cause it  provides  for  a  demand  of  payment  of  the  acceptor  of  a  bill.  Now, 
how  can  there  be  an  acceptor  of  a  bill  without  a  presentment  for  acceptance? 
Until  the  bill  become  due,  payment  cannot  be  demanded  of  the  drawee.  This 
shows  that  without  the  word  presentment  and  the  word  demand  also,  the  plain 
meaning  of  the  statute  could  not  be  carried  into  effect.  A  bill  payable  at  a 
fixed  period  after  its  date  need  not  be  presented  for  acceptance;  it  is  sufficient 
to  present  it  and  demand  payment  when  it  arrives  at  maturity,  but  a  bill  pay- 
able at  sight  or  after  sight  can  never  become  due  until  after  it  has  been  ac- 
cepted. How  is  the  holder  or  the  notary  to  obtain  the  acceptance  of  such  a 
bill  under  the  decision  of  the  supreme  court  of  Louisiana?  Will  it  be  sufficient 
to  demand  payment  of  the  bill?  That  would  be  a  nugatory  act,  because  it  is 
not  due;  then  it  must  be  admitted  that,  by  fair  and  necessary  construction,  the 
word  presentment  is  within  the  plain  meaning  and  intention  of  the  statute,  and 
that  the  bill  may  be  presented  for  acceptance  or  for  payment,  and  therefore 
neither  the  statute  nor  the  decision  of  the  supreme  court  of  Louisiana  has 
changed  the  law  merchant  in  any  of  these  respects. 

§  747.  The  law  of  the  place  of  drawing  or  indorsing  a  hill  governs  the 
drawer's  or  indorser^s  contract. 

There  is,  however,  another  question,  entirely  independent  of  the  statute  and 
the  decision  of  the  supreme  court  of  Louisiana,  which  may  be  decisive  of  the 
case  before  this  court,  and  that  question  is.  Whether  the  contract  between  the 
holder  and  indorser  of  the  bill  in  controversy  is  to  be  governed  by  the  law  of 
Louisiana,  where  the  bill  was  payable,  or  by  the  law  of  Mississippi,  where  it  was 
drawn  and  indorsed.  The  place  where  the  contract  is  to  be  performed  is  to 
govern  the  liabilities  of  the  person  who  has  undertaken  to  perform  it.  The 
acceptors  resided  at  New  Orleans;  they  became  parties  to  the  bill  by  accept- 
ing it  there.  So  far,  therefore,  as  their  liabilities  were  concerned,  they  were 
governed  by  the  law  of  Louisiana.  But  the  drawei's  and  indorsers  resided  in 
Mississippi ;  the  bill  was  drawn  and  indorsed  there;  and  their  liabilities,  if  any, 
accrued  there.  The  undertaking  of  the  defendant  was,  as  before  stated,  that 
the  drawers  should  pay  the  bill ;  and  that  if  the  holder,  after  using  due  dili- 
gence, failed  to  obtain  payment  from  them,  he  would  pay  it,  with  interest  and 
damages.  This  part  of  the  contract  was,  by  the  agreement  of  the  parties,  to  bo 
performed  in  Mississippi,  where  the  suit  was  brought,  and  is  now  depending. 
The  construction  of  the  contract,  and  the  diligence  necessary  to  be  used  by  the 
plaintiffs  to  entitle  them  to  a  recovery,  must,  therefore,  be  governed  by  the 
laws  of  the  latter  state.  Story  on  Bills,  §  366;  4  Pet.,  123;  2  Kent's  Comm^ 
459;  13  Mass.,  4;  12  Wend.,  439;  Story  on  Bills,  §  76;  4  Johns.,  119;  12  Johns., 
142;  5  East,  124;  3  Mass.,  81 ;  3  Cowen,  154;  1  Cowen,  107;  5  Granch,  298. 
Whatever,  therefore,  may  have  been  the  intention  of  the  legislature  in  passing 
the  statute,  and  of  the  supreme  court  of  Louisiana  in  the  decision  of  the  case 
referred  to,  neither  can  affect,  in  the  slightest  degree,  the  case  before  us.  In 
Mississippi,  the  custom  of  merchants  has  been  adopted  as  part  of  the  common 
law;  and  by  that  law  and  their  statute  law  this  case  must  be  governed.  We 
think,  therefore,  the  protest  offered  by  the  plaintiff,  as  evidence  to  the  jury, 
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ought  not  to  have  been  receired  as  evidence  of  presentment  of  the  bill  to  the 
acceptors  for  payment,  nor  as  evidence  of  the  dishonor  of  the  bill,  which  ia 
ordered  to  be  certified  to  the  circuit  court  accordingly. 

Justices  McLean  and  "Woodbury  dissented,  holding  that  the  protest  was 
admissible  in  evidence.     Woodbury,  J.,  held  that  it  should  have  been  left  to    < 
the  jury  to  find  whether  the  note  was  present  when  demand  was  made.  ^^ 

FARWELL  V.  CURTIS. 
(Circuit  Court  for  Wisconsin:  7  Bissell,  160-166.    1876.) 

Opinion  by  Hopkins,  J. 

Statement  of  Facts. —  The  real  point  of  the  defense  is,  whether  a  check 
given  by  defendant  on  the  6th  of  April,  1875,  for  $800,  was  and  is  to  be  held 
as  a  payment.  The  parties  have  stipulated  the  facts  to  be  as  follows:  That 
on  the  5th  day  of  April,  1875,  the  defendant,  a  resident  of  New  Lisbon,  in 
this  state,  purchased  goods  of  plaintiffs  in  Chicago,  their  place  of  business,  to- 
the  amount  of  $800  and  over,  and  on  that  day  gave  hte  check  to  the  plaintiffs 
for  the  sum  of  $800,  upon  the  bank  of  New  Lisbon,  a  banking  house  doing 
business  in  that  place,  to  apply  as  payment  towards  the  goods  so  purchased  by 
him  to  that  amount;  that  the  plaintiffs  on  the  same  day  sent  the  check  per 
mail  to  the  bank,  the  drawees,  with  instructions  to  collect  and  return;  that 
there  is  a  daily  mail  between  Chicago  and  New  Lisbon;  and  the  check  was  re- 
ceived at  the  bank  of  New  Lisbon  on  the  morning  of  the  7th  of  April,  and 
was  paid  out  of  the  defendant's  funds  on  deposit  in  the  bank,  there  being  sufr  . 
ficient  for  that  purpose,  and  charged  to  his  account;  that  the  bank,  on  the  7th 
of  April,  sent  to  the  plaintiffs,  through  the  mail,  a  draft  for  the  amount  of  the 
check  on  the  Union  National  Bank,  Chicago,  \\'Hjich  was  received  by  them  on 
the  mornmg  of  the  9th,  which  they  on  that  day  deposited  in  the  Bank  of 
Montreal,  of  Chicago,  for  collection,  which  was  on  the  10th  of  April  pre- 
sented to  the  Union  National  Bank  for  payment,  and  not  paid,  and  was  re- 
turned on  the  same  day  to  the  plaintiffs,  who,  on  the  same  day,  wrote  the  New 
Lisbon  Bank  that  the  check  would  go  to  protest  if  not  paid  on  Monday,  and 
to  defendant  that  it  was  not  paid,  and  asking  him  "to  poke  up  the  bank  on 
the  matter."  Not  being  paid,  it  was  protested  on  Monday,  the  12th,  of  which 
defendant  was  notified  per  mail.  It  is  further  stipulated  that  the  bank  of 
New  Lisbon  could  have  paid  said  check  in  money  up  to  the  10th  day  of  April; 
but  that  on  the  close  of  the  day's  business  on  that  day  it  stopped  payment, 
having  up  to  that  time  paid  all  checks  presented  for  payment;  that  the  bank 
had  not  the  funds  in  the  Union  National  Bank  to  meet  the  draft  when  they 
drew  it,  nor  authority  to  draw  it  without  funds.  These  are  the  material  facte 
established  by  the  evidence,  and  the  question  is,  whether  the  plaintiffs  were 
guilty  of  such  negligence  in  presenting  the  check  and  demanding  payment  as  . 
to  discharge  the  drawer. 

§  748.  Presentment  of  check  hy  mail  not  due  diligence. 

The  practice  of  sending  checks  by  mail  to  the  drawee  I  think  is  not  usual, 
and  has  not  received  much  judicial  consideration,  and  not  any  direct  sanction 
that  I  can  find.  In  Morse  on  Banking,  page  334,  he  says  it  is  a  good  present- 
ment, and  cites  for  his  authority,  Bailey  v.  Bordenham,  10  Law  T.,  N.  S.,  422. 
I  have  examined  that  case,  and  it  gives  some  countenance  to  his  assertion,  but  I 
think  the  point  is  not  absolutely  decided.     In  these  days  when  such  facilities 
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are  furnished  by  express  companies  for  presentation  at  distant  places,  there  is 
no  reason  for  adopting  a  less  direct  or  effective  mode  to  accomplish  the  object. 
In  this  case  there  is  a  daily  mail,  by  railroad  between  Chicago  and  New  Lis- 
bon, and  a  daily  express  also,  with  route  agents  and  local  agents,  which  fur- 
nished ample  opportunities  for  presentation  at  the  bank  counters,  as  early  as  the 
morning  of  the  7th  of  April,  and  probably  on  the  morning  of  the  6th,  if  it 
had  been  sent  by  the  first  opportunity.  But  if  sent  by  the  last  train  on  the 
6th,  it  would  have  reached  New  Lisbon  on  the  morning  of  the  7th,  and  could 
have  been  collected  and  returned  so  as  to  have  reached  the  plaintiff  by  the 
morning  of  the  8th  of  April.  To  send  by  mail  to  the  drawees  with  instruc- 
tions to  collect  and  return,  under  such  circumstances,  is  hardly  equivalent  to  a 
demand  at  the  counter  for  payment.  The  bank  could  not  have  paid  the  cur- 
rency if  it  had  it;  there  was  no  one  to  pay  it  to.  The  admission  is  that  the 
bank  was  paying  and  had  the  money  to  pay  up  to  and  including  the  10th,  so 
that  if  the  money  had  been  asked  on  the  7th  it  would  have  been  paid.  Now, 
as  the  plaintiffs  adopted  another  course  than  the  one  which  the  exercise  of 
-ordinary  care  and  dilligence  would  have  dictated,  and  loss  has  resulted  by 
reason  of.it,  they  shoifld  stand  it. 

§  749.  J.  chech  paid  with  a  draft  may  be  considered  as  dishonored.      What 
is  laches  in  presenting  check  or  draft. 

But  it  may  not  be  necessary  to  settle  this  point,  as  Morse,  who  says  a  pres- 
•entation  by  mail  is  good,  as  well  as  the  case  cited  by  him  to  support  the  asser- 
tion, says,  also,  that  when  the  holder  sends  by  mail  to  the  drawee  directly,  if 
the  money  does  not  come  back  by  the  return  mail,  notice  of  dishonor  should  be 
given.  Adopting  this  rule  would  not  relieve  these  plaintiffs,  for  they  did  not 
comply  w^ith  it;  the  money  did  not  come  back  by  the  next  mail,  nor  was  the 
check  protested  as  required.  But,  instead  of  the  money,  on  the  9th,  four  days 
after  the  receipt  of  the  check,  a  draft  came  back  on  the  Union  National  Bank, 
but  that  was  not  presented  until  the  10th  for  payment,  and  was  not  protested 
until  the  12th,  so  that,  conceding  that  the  presentation  by  mail  was  sufficient, 
the  plaintiffs  were  guilty  of  laches  in  not  presenting  the  draft  before  the  10th. 
This  delay  is  inexcusable,  according  to  any  rule  of  diligence  that  I  know  of, 
-SO  that,  assuming  that  Mr.  Morse  states  a  safe  and  satisfactory  rule,  it  does  not 
exonerate  these  plaintiffs  from  laches.  But,  I  think,  if  the  time  is  extended 
beyond  what  it  would  have  been  if  sent  by  the  usual  and  ordinary  modes,  that 
is,  by  express,  or  to  some  party  to  present,  and  beyond  the  period  established 
by  law  as  reasonable  for  presentation,  and  a  loss  happens  by  reason  of  the 
failure  of  the  drawee,  the  payee  of  the  check  is  alone  chargeable  unto  it.  For 
instance,  in  this  case,  it  is  admitted  that  the  bank  had  the  money  to  pay  the 
check  up  to  and  including  the  10th,  so  that,  if  payment  had  been  demanded  in 
the  usual  way,  it  would  have  been  paid,  and  if  the  parties  chose  to  make  the 
drawee  their  agent,  and  the  drawee  as  their  agent  sent  a  worthless  draft 
instead  of  the  money,  which  he  would  have  paid  to  any  party  presenting  the 
check  at  the  counter,  and  charged  the  check  to  the  drawer,  the  same  as  if  paid 
in  money,  so  that  he  had  no  right  to  enforce  his  claim  or  power  to  protect 
himself,  the  payee,  instead  of  the  drawer,  should  incur  the  loss  that  ensued  by 
the  subsequent  failure.  The  charge  to  defendant's  account  was  made  on  the 
7th  of  April,  in  the  morning,  and  the  check  marked  paid,  and  what  was  done 
after  that  time  was  done  by  the  bank  at  plaintiffs'  request  and  as  their  agent, 
and  whether  in  good  or  bad  faith  on  the  part  of  the  banker,  the  defendant  is 
not  to  blame  or  chargeable  therewith,  or  for  any  loss  resulting  therefrom- 
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§  750.  Bule  as  to  time  within  which  lank  checks  should  he  presented. 

The  common  or  commercial  law  has  fixed  certain  times  within  which  checks 
•must  be  presented  to  the  drawees  for  payment,  and  when  it  appear  that  the 
bank  was  paying  during  that  time,  and  the  drawer's  account  was  good  for  the 
-same,  and  the  refusal  or  failure  to  obtain  payment  after  was  by  reason  of 
the  failure  of  the  bank  occurring  subsequent  thereto,  the  loss  has  to  be  borne 
by  the  payee  or  holder  of  the  check.  That  rule  is,  in  cases  where  the  parties 
all  reside  in  the  same  place,  that  it  must  be  presented  for  payment  before  the 
•close  of  business  on  the  day  following  its  date  or  delivery  to  the  payee;  and  in 
^ases  where  it  is  drawn  upon  a  bank  at  another  place,  it  must  be  sent  at  the 
fartherest  by  the  last  mail  on  the  next  day  after  it  is  received,  and  be  presented 
by  the  party  receiving  it  on  the  day  following  the  reception  by  him.  Smith  v. 
Janes,  20  Wend.,  192;  Story  on  Promissory  Notes,  493.  If  not  thus  regularly 
demanded,  and  the  bank  or  bankers  should  fail  after  those  times,  the  loss  will 
be  the  loss  of  the  holder,  who  is  considered  as  having  made  the  check  his  own 
by  his  laches.  If  the  check  is  presented  and  not  paid,  notice  of  dishonor  must 
be  given  the  drawer  in  order  to  charge  him.  Now,  in  this  case,  it  is  plain  that 
the  plaintiflfs  did  not  observe  these  rules.  They  sent  the  chock  in  time,  and,  if 
the  presentation  by  letter  was  a  good  demand,  it  was  presented  on  the  7th 
in  the  morning;  then  it  should  have  been  paid  on  the  7th,  and  if  not,  the 
drawer  should  have  been  notified  of  its  non-payment.  But,  instead  of  being 
paid  in  money,  it  was  paid  by  draft  on  Chicago,  and  it  is  claimed  that  the 
plaintiffs  had  time  to  present  that,  to  see  whether  it  would  be  paid,  and  that  if 
not  paid,  they  could  then  protest  the  check.  This  is  not  the  law.  The  holder 
of  a  check  cannot  in  that  way  extend  the  time  for  which  the  drawer  would  be 
liable.  The  drawer  had  a  right  to  have  his  clieck  paid  on  the  day  presented, 
and  it  was  the  duty  of  the  holder  to  see  to  it  that  it  was  so  paid,  or  if  not, 
protested ;  and  if  the  holder  accepts  the  check  or  draft  of  the  bank  in  payment 
in  lieu  of  money,  he  must  present  and  collect  it  the  same  day,  or  else  he  is 
chargeable  with  laches.  He  cannot,  as  in  this  case,  keep  it  for  three  days,  and 
then  go  back  upon  the  drawer  of  the  check  if  it  is  not  paid,  as  by  so  doing  he 
would  extend  the  drawer's  liability  for  two  days  beyond  the  time  fixed  by  the 
law.     Alexander  v.  Burch  field,  7  Man.  &  G.,  1061. 

This  point  is  directly  decided  in  Smith  v.  Miller,  43  N.  T.,  171.  In  that  case 
the  check  of  the  drawee  was  taken  and  presented  at  the  bank  on  the  follow- 
ing day,  but  before  its  presentation  the  drawers  of  the  check  had  failed.  The 
party  accepting  the  pa3'^ment  thereupon  protested  the  draft  which  they  re- 
ceived it  in  payment  of,  and  brought  suit  to  recover  the  amount  of  the  draft, 
claiming  that  as  the  check  was  presented  on  the  next  day  after  its  date,  it  was 
duly  presented,  and,  if  not  paid,  the  draft  for  which  it  was  given  was  not  paid. 
On  the  contrary  it  was  claimed  that,  as  the  drawers  of  the  check  were  paying 
all  of  the  day  on  which  it  was  given,  and  that  if  it  had  been  presented  on  that 
day  it  would  have  been  paid,  and  that,  as  it  was  taken  in  lieu  of  the  money,  it 
should  have  been  presented  on  that  day,  that  the  party  could  not  have  the 
whole  of  the  next  day  to  present  a  check  taken  under  such  circumstances, 
which  was  sustained  by  the  court,  which  said:  "It  was  the  duty  of  the 
plaintiffs  to  present  the  check  at  the  bank  at  least  during  the  day  on  which 
they  received  it,  and  obtain  either  the  money  or  a  certificate,  or  cause  the  same 
to  be  protested  for  non-payment,  and  not  having  done  so,  they  were  charge- 
able with  negligence  and  the  consequent  loss."  Here,  even  giving  the  plaintiffs 
the  benefit  of  the  time  allowed  when  sent  by  mail,  as  in  other  cases,  and  they  are 
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guilty  of  negligence;  they  received  the  banker's  check  on  the  9tfa,  bat  delayed 
presenting  it  for  payment  to  the  Union  National  Bank  until  the  10th.  Certainly 
such  negligence  cannot  be  tolerated  in  treating  with  paper  that  they  had  taken 
in  lieu  of  money,  without  the  consent  or  knowledge  of  defendant.  The  plaint- 
iffs cannot  hold  the  defendant  liable  on  his  check  during  the  time  they  were 
thus  experimenting  with  the  check  they  received  from  the  bankers,  in  payment 
of  his  check  to  them.  The  bankers  may  have,  and  probably  did,  practice  a 
fraud  upon  the  plaintiffs  when  they  sent  this  draft  on  the  Union  National 
Bank.  But  the  defendant  is  not  chargeable  with  that.  He  can  say  to  the 
plaintiffs:  ''If  you  had  sent  the  check  to  a  party  here  to  present  in  the  usual 
way,  it  would  have  been  paid,  and  I  have  a  right  to  require  you  to  pursue  the 
ordinary  course  in  such  case;  and  if  you  depart  therefrom,  and  are  defrauded 
by  your  agent,  which  in  this  case  was  the  banker,  it  is  your  loss,  and  you  alone 
are  liable,  as  you  brought  it  unnecessarily  upon  yourself." 

Under  the  evidence,  the  defendant  must  therefore  have  judgment. 

SACRIDER  r.  BROWN. 
(Circuit  Court  for  Michigan:  8  McLean,  481-488.    1844.) 

Oninion  by  the  Court. 

Statement  of  Facts. —  This  action  is  brought  against  the  defendant  as  an  in- 
dorser  of  a  foreign  bill  of  exchange;  and  the  only  question  raised  in  the  case  is, 
whether  the  demand  of  payment  and  protest  for  non-payment  were  legally 
made.  The  demand  and  protest  were  made  by  the  clerk  of  the  notary,  using 
the  name  of  the  notary,  but  without  his  knowledge  or  direction. 

§751.  Right  of  noia/rif%  clerk  to  make  demand  and  protest 

In  the  case  of  Leftly  v.  Mills,  4  Terra  R,  175,  Justice  Buller  said,  "the  next 
and  the  material  part  is  the  making  of  the  demand;  the  party  making  the  de- 
mand must  have  authority  to  receive  the  money,"  etc.  It  is  material,  too,  to 
consider  by  whom  the  demand  was  made  in  this  case;  I  am  not  satisfied  that 
it  was  a  proper  demand,  for  it  was  only  made  by  the  banker's  clerk.  The  de- 
mand of  a  foreign  bill  must  be  made  by  a  notary  public,  to  whom  credit  is 
given  because  he  is  a  public  officer."  Mr.  Chitty,  in  his  treatise  on  Bills,  333, 
states  the  above  and  adds:  "But  the  number  of  bills  requiring  presentment  is 
frequently  so  great  as  to  render  a  presentment  by  the  notary  himself  impos- 
sible,  and  the  constant  practice  is  for  the  clerk  to  make  the  presentment.'^ 
"  In  case  there  be  not  any  public  notary  at  the  place  where  the  bill  is  dishon- 
ored, it  is  expressly  provided  by  9  and  10  Will.  3,  ch.  17,  sec.  1,  as  to  inland 
bills,  that  they  may  be  protested  for  non  payment  by  any  substantial  person  at 
that  place,  in  the  presence  of  two  or  more  witnesses."  The  statement  by  Mr. 
Chitty  that  a  demand  of  payment  must  be  made  by  a  notary  and  not  by  his 
clerk  caused  a  correspondence  between  him  and  the  association  of  notaries  for 
Liverpool,  which  afterwards  included  the  notaries  of  London.  From  this  it 
appeared  that  it  had  long  been  the  practice  in  London  and  Liverpool  for  the 
clerks  of  notaries  to  present  bills  for  acceptance  or  payment.  While  Mr.  Chitty 
admitted  the  practice,  he  still  adhered  to  his  original  statement,  and  in  page 
465,  when  considering  whether  the  clerk  of  a  notary  can,  under  the  above  stat- 
ute, make  the  demand  of  payment,  he  says  it  is  doubtful,  though  such  is  the 
practice.  Again  Mr.  Chitty  says,  page  477,  "the  established  custom  of  mer- 
chants requires  that  a  formal  demand  of  payment  shall  be  made  within  the  bus- 
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iness  hours  of  the  last  day  of  grace,  by  a  notary,  being  a  known  public  officer  of 
^cperience,  and  sworn  to  do  his  dnty,"  etc. 

In  a  case  in  New  York  it  has  lately  been  decided  that  a  notary's  clerk  can- 
not present  a  bill  for  payment,  but  that  the  presentment  must  be  made  by  the 
notary.  3  Hill,  53;  4  Hill,  129.  Now,  if  it  were  admitted  that  a  notary's 
clerk'  may  make  a  demand  of  payment,  yet  it  is  very  clear  that  the  clerk  can- 
not make  the  protest.  This  must  be  done  by  the  oificer  who  acts  under  oath, 
and  to  whose  official  acts  duly  certified  the  law  gives  verity.  The  use  of  the 
name  of  the  notary  without  his  consent  or  knowledge  was  a  gross  impropriety, 
and  can  add  nothing  to  the  protest.  It  was  void  when  made,  and  time  has  not 
given  it  validity.  We  think  the  protest  for  non-payment  is  not  established  by 
the  evidence. 

Jvdgnientfor  the  defendants, 

MAGBUDER  v.  UNION  BANK  OF  GEORGETOWN. 
(3  Peters,  87-92.    1830.) 

Ebeor  to  the  Circuit  Court  for  the  District  of  Columbia. 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. — This  action  was  brought  by  the  Union  Bank  of  George- 
town against  George  B.  M.igruder,  as  indorser  of  a  promissory  note  made  by 
George  Magruder.  The  maker  of  the  note  died  before  it  became  payable,  and 
letters  of  administration  on  his  estate  were  taken  out  by  the  indorser.  When 
the  note  became  payable,  suit  was  commenced  against  the  indorser,  without 
any  demand  of  payment  other  than  the  suit  itself,  without  any  protest  for  non- 
payment, and  without  any  notice  that  the  note  was  not  paid,  and  that  the  holder 
looked  to  him  as  indorser  for  payment.  Upon  these 'circumstances  the  coun- 
sel for  the  defendant  moved  the  court  to  instruct  the  jury  that,  before  the 
plaintiff  can  recover  in  this  action,  it  is  essential  for  him  to  prove  demand,  and 
notice  to  the  indorser  of  the  non-payment,  which,  not  being  done,  the  verdict 
should  be  for  the  defemlant.  But  the  court  refused  to  give  this  instruction, 
and  charged  the  jury  that  no  demand  or  notice  of  non-payment  was  necessary. 
To  this  opinion  the  counsel  for  the  defendant  in  the  circuit  court  excepted,  and 
has  brought  the  cause  to  this  court  by  writ  of  error. 

§  752.  Demarid  must  be  made  to  charge  indorser. 

The  general  rule  that  pa^^ment  must  be  demanded  from  the  maker  of  a  note, 
and  notice  of  its  non-payment  forwarded  to  the  indorser  within  due  time,  in 
order  to  render  him  liable,  is  so  firmly  settled  that  no  authority  need  be  cited 
in  support  of  it.  The  defendant  in  error  does  not  controvert  this  rule,  but 
insists  that  this  case  does  not  come  within  it,  because  demand  of  payment  and 
notice  of  non-payment  are  totally  useless,  since  the  indorser  has  become  the 
personal  representative  of  the  maker.  He  has  not,  however,  cited  any  case  in 
support  of  this  opinion,  nor  has  he  shown  that  the  principle  has  been  ever  laid 
down  in  any  treatise  on  promissory  notes  and » bills.  The  court  ought  to  be 
well  satisfied  of  the  correctness  of  the  principle  before  it  sanctions  so  essential 
a  departure  from  established  commercial  usage. 

§  753.  although  the  indorser  he  also  the  administrator  of  the  maker,  (a) 

This  suit  is  not  brought  against  George  B.  Magruder  as  administrator  of 
George  Magruder,  the  maker  of  the  note,  but  against  him  as  indorser.     These 

two  characters  are  as  entirely  distinct  as  if  the  persons  had  been  different.     A 

._ . • . 

ifl)  Beversing  the  ruling  in  8  Or.  C.  C,  087— Union  Bank  v.  Magruder.* 
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recovery  against  George  B.  Magruder,  as  indorser,  will  not  affect  the  assets  in 
his  hands  as  administrator.  It  is  not  a  judgment  against  the  maker,  but  against 
the  indorser  of  the  note.  The  fact  that  the  indorser  is  the  representative  of  the 
maker  does  not  oppose  any  obstacle  to  proceeding  in  the  regular  course.  The 
regular  demand  of  payment  may  be  made,  and  the  note  protested  for  non-pay- 
ment, of  which  notice  may  be  given  to  him  as  indorser  with  as  much  facility  as 
if  the  indorser  had  not  been  the  administrator.  It  is  not  alleged  that  any  diffi- 
culty existed  in  proceeding  regularly;  the  allegation  is  that  it  was  totally  use- 
less. The  note  became  payable  on  the  8th  day  of  November,  1824:.  The  writ 
was  taken  out  against  the  indorser  on  the  26th  day  of  April,  1825.  If  this 
unusual  mode  of  proceeding  can  be  sustained,  it  must  be  on  the  principle  that, 
as  the  indorser  must  have  known  that  he  had  not  paid  the  note  as  the  repre- 
sentative of  the  maker,  notice  to  him  was  useless.  Could  this  be  admitted, 
does  it  dispense  with  the  necessity  of  demanding  payment?  It  is  possible  that 
assets  which  might  have  been  applied  in  satisfaction  of  this  debt,  had  payment 
been  demanded,  may  have  received  a  different  direction.  It  is  possible  that  the 
note  may  have  been  paid  by  the  maker  before  it  fell  due.  Be  this  as  it  may,  no 
principle  is  better  settled  in  commercial  transactions  than  that  the  undertaking  of 
the  indorser  is  conditional.  If  due  diligence  be  used  to  obtain  payment  from 
the  maker,  without  success,  and  notice  of  non-payment  be  given  to  him  in  time, 
his  undertaking  becomes  absolute,  not  otherwise.  Due  diligence  to  obtain  pay- 
ment from  the  maker  is  a  condition  precedent,  on  which  the  liability  of  the 
Indorser  depends.  As  no  attempt  to  obtain  payment  from  the  maker  was  made 
in  this  case,  and  no  notice  of  non  payment  was  given  to  the  indorser,  we  think 
the  circuit  court  ought  to  have  given  the  instruction  prayed  for  by  the  defend- 
ant in  that  court.  The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  award  a  venire  facias  de  novo. 

RENNER  V.  BANK  OF  COLUMBIA 
(9  Wheaton,  581-598.     1824.) 

Opinion  by  Mr.  Justice  Thompson. 

Statement  of  Facts. —  This  case  comes  up  on  a  writ  of  error  to  the  circuit 
court  of  the  District  of  Columbia;  and  by  the  record  it  appears  that  the  action 
in  the  court  below  was  prosecuted  against  Renner,  the  plaintiff  in  error,  as  in- 
dorser of  a  promissory  note,  drawn  by  James  Foyles,  and  discounted  at  the 
Bank  of  Columbia.  The  note  bears  date  on  the  9th  day  of  January,  1817,  for 
$4,600,  and  is  payable  sixty  days  after  date.  In  the  declaration  it  is  averred 
that  demand  of  payment  of  the  maker  was  made  on  the  14th  of  March,  which 
was  on  the  fourth  day  after  the  expiration  of  the  sixty  days  which  the  note 
bad  to  run.  Several  questions  arising  out  of  the  record  have  been  presented 
for  the  consideration  of  the  court.  The  principal  one,  however,  is  that  which 
relates  to  the  time  of  demand  of  payment  of  the  maker  of  the  note,  and  grows 
out  of  a  bill  of  exceptions  taken  upon  the  trial.  This  has  been  pressed  upon 
the  court  as  a  question  of  great  importance,  and  the  decision  of  which,  in  its 
application  to  the  concerns  of  the  bank,  will  have  a  very  wide  and  extensive 
effect.  We  shall  proceed  to  the  consideration  of  this  point  in  the  first  place, 
leaving  the  others,  which  are  of  minor  importance,  to  be  noticed  hereafter. 

The  testimony  given  at  the  trial  was  for  the  purpose  of  showing  that  the 
Bank  of  Columbia  had,  from  its  first  establishment  in  1793,  adopted  the  prac- 
tice of  demanding  the  payment  of  notes  discounted  by  it,  on  the  fourth  day 
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after  the  time  limited  for  the  payment  thereof,  according  to  the  express  terras 
of  the  note.  And  that  such  was  the  universal  custom  of  all  the  banks  iu 
TVashington  and  Georgetown.  That  this  custom  was  well  known  and  under- 
^stood"  by  the  defendant  when  he  indorsed  the  note  in  question.  After  this 
testimony  had  been  received,  without  objection,  the  counsel  for  the  defendant 
below  called  upon  the  court  to  instruct  the  jury  that  upon  the  evidence  so 
^ven  by  the  plaintiffs,  of  a  demand  upon  the  maker  of  the  note,  on  the  fourth 
day  after  the  time  limited  by  the  note  for  the  payment,  the  defendant  was  not 
liable  on  his  indoreement;  which  instruction  the  court  refused  to  give,  and  a 
bill  of  exceptions  was  thereupon  taken.  This  court  must,  therefore,  assume  as 
established  facts  (and,  looking  at  the  evidence  before  the  jury,  no  doubt  could 
be  entertained  on  the  subject),  that  the  custom  of  the  Bank  of  Columbia,  and 
all  the  other  banks  in  Washington  and  Georgetown,  from  their  first  institution, 
had  been  to  demand  payment  of  notes  due  them,  on  the  fourth  day  after  tho 
time  limited  therein;  and  that  this  custom  was  known  and  well  understood  by 
the  defendant  Benner  when  he  indorsed  the  note  in  question,  and,  it  may  be 
added,  with  full  knowledge  and  expectation  that  this  note  was  to  be  dealt  with 
in  the  same  way;  for  it  was  a  renewal  of  a  discount,  continued  for  a  consider- 
able time  before,  on  other  notes  similarly  drawn  and  indorsed,  some  of  which 
had  been  demanded  in  like  manner,  and  protested,  and  afterwards  paid  and 
taken  up  by  himself.  Under  such  circumstances,  it  would  seem  that  nothing 
short  of  some  positive  and  unbending  principle  of  law  could  shield  the  defend- 
ant from  responsibility.  But,  so  far  from  trenching  upon  any  such  principle, 
we  think  his  liability  completely  established  by  well  settled  rules  of  law.  It 
seems  to  be  assumed  as  the  settled  law  of  promissory  notes,  that,  in  order  to 
charge  an  indorser,  demand  of  the  maker  must  be  made  on  the  third  day  after 
that  limited  in  the  note ;  and  that  this  is  so  stubborn  a  rule  that  parties  are 
not  permitted  to  violate  it,  even  by  their  mutual  agreement. 

§  754.  Custom  as  to  four  dayi  grace  is  binding.  Rule  as  to  demand  on  third 
day  will  be  noticed  by  the  courts. 

We  admit,  in  the  most  unqualified  manner,  that  the  usage  of  making  the  de- 
mand on  the  third  day  of  grace  has  become  so  general  that  courts  of  justice, 
will  notice  it  ex  officio;  and  in  the  absence  of  any  proof  to  the  contrary  will 
presume  that  such  was  the  understanding  of  all  parties  to  a  note  when  they  put 
their  names  upon  it.  But  that  this  rule  has  any  attributes  so  inviolable  as  not 
to  bo  touched  by  the  parties  to  negotiable  paper  cannot  be  admitted.  It  has, 
its  origin  in  custom,  and  that  custom,  too,  comparatively  of  recent  date;  and  is 
not  one  of  those  to  the  contrary  of  which  the  memory  of  man  runneth  not, 
and  which  contributed  to  make  up  the  common  law  code  which  is  so  justly 
Tenerated.  So  far  from  this,  that  the  allowance  of  any  days  of  grace  is  in 
derogation  of  the  common  law  rule,  applicable  to  other  contracts.  They  are 
emphatically  the  mere  creatures  of  usage,  varying  in  different  countries  to  suit 
the  views  and  convenience  of  men  in  business,  originally  gratuitous,  and  not 
binding  on  the  holder.  The  common  law  would  require  payment  on  the  last 
day  limited  by  the  contract,  and  would  also  give  to  the  maker  the  whole  of 
that  day.  It  is  a  settled  principle  of  the  common  law,  applicable  to  all  con- 
tracts, that  a  party  has  until  the  last  day  limited  by  his  agreement  to  perform 
his  engagement,  and  even  until  the  last  hour  of  the  day.  The  common  law 
knows  of  no  fractions  of  a  day;  custom,  however,  and  that  introduced,  too, 
principally  by  banks,  has  limited  the  day  to  a  few  hours  of  business.  But  this, 
and  whatever  other  rules  have  been  adopted  by  consent,  and  merely  for  the 
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convenience  of  commercial  men,  are  departures  from  the  common  law  doc- 
trine. When,  therefore,  the  allowance  of  only  three  days  of  grace  is  said  to 
be  the  law  of  the  contract  by  bills  of  exchange  and  promissory  notes,  nothing 
more  can  be  intended  than  that  custom  has  so  long  sanctioned  this  rule  that 
all  dealers  in  paper  of  this  description  are  understood  to  govern  themselves  by 
it.  The  law  of  the  contract,  properly  speaking,  is  to  pay  when  due;  and  that 
time  is  to  be  ascertained  either  from  the  contract  per  sej  or  that  taken  in  con- 
nection with  some  known  custom,  which  the  parties  are  presumed  to  have  tac- 
itly consented  should  be  made  a  part  of  the  contract.  And  it  is  in  this  view 
only  that  three  days  of  grace  are  allowed,  where  that  custom  is  recognized  as 
the  rule;  for  a  note  which  up>on  its  face  has  sixty  days  to  run  is  in  truth  and  in 
fact  a  contract  for  sixty-three  days,  and  interest  is  taken  for  that  time.  And 
how  is  it  ascertained  that  it  is  a  note  for  sixty-three  days,  but  b}"^  looking  oat 
of  the  contract  and  finding  what  was  the  understanding  of  the  parties  1  Whero 
the  custom  has  existed  for  a  long  time,  and  has  become  general,  courts  of  jus- 
tice, as  before  observed,  will  notice  it  ex  officio;  and  where  it  has  not,  it  is 
matter  of  proof.  If  this  is  not  the  light  in  which  these  transactions  are  to  be 
considered,  all  banks  are  chargeable  with  usury ;  for  all  take  interest  beyond 
what  is  allowed  by  law,  if  time  is  to  be  determined  by  the  note  itself.  The 
general  rule  of  law  is  that  demand  of  payment  must  be  made  of  the  maker 
when  the  note  falls  due;  and  that  time,  as  now  settled,  is  on  the  last  day  of 
grace;  and  even  this  rule  is  of  recent  date,  for  in  the  king's  bench  in  England, 
as  late  as  the  year  1791,  about  coeval  with  the  institution  of  this  bank,  and  the 
custom  established  by  it,  we  find  (Leftley  v.  Mills,  4  Term  R,  170)  Lord  Ken- 
yon  and  Mr.  Justice  Buller  differing  on  this  very  point;  the  former  holding 
that,  by  analogy  to  other  contracts,  the  acceptor  of  a  bill  of  exchange  had  the 
whole  of  the  third  day  of  grace  to  pay  the  bill,  and  that  a  demand  on  the 
fourth  day  was  not  too  late.  Mr.  Justice  Buller  thought  the  demand  ought  to 
be  made  on  the  third  day  of  gmce :  that  the  nature  of  the  acceptor's  under- 
taking was  to  pay  the  bill  on  demand  on  any  part  of  the  third  day  of  grace; 
and  he  inferred  this  from  its  having  been,  as  he  said,  the  practice  to  make  the 
demand  on  that  day.  If  it  was  a  doubtful  question  in  England  so  late  as  the 
year  1791  whether  the  demand  ought  to  be  made  on  the  third  day  of  grace,  or 
the  day  after,  this  bank  is  not  chargeable  with  any  culpable  innovation  upon 
long  established  rules  of  law  or  usage,  by  adopting  the  practice  of  making  the 
demand  on  the  fourth  day. 

It  is  said,  however,  that  the  effect  of  this  testimony  is  to  alter  and  vary,  by 
parol  evidence,  the  written  contract  of  the  parties.  If  this  is  the  light  in 
which  it  is  to  be  considered,  there  can  be  no  doubt  that  it  ought  to  be  laid 
entirely  out  of  view ;  for  there  is  no  rule  of  law  better  settled  or  more  salutary 
in  its  application  to  contracts  than  that  which  precludes  the  admission  of  parol 
evidence  to  contradict  or  substantially  vary  the  legal  import  of  a  written 
agreement.  Evidence  of  usage  or  custom  is,  however,  never  considered  of  this 
character,  but  is  received  for  the  purpose  of  ascertaining  the  sense  and  under- 
standing of  parties  by  their  contracts  which  are  made  with  reference  to  such 
usage  or  custom ;  for  the  custom  then  becomes  a  part  of  the  contract,  and  may 
not  improperly  be  considered  the  law  of  the  contract;  and  it  rests  upon  the 
same  principle  as  the  doctrine  of  the  lex  loci.  All  contracts  are  to  be  governed 
by  the  law  of  the  place  where  they  are  to  be  performed;  and  this  law  may  be 
and  usually  is  proved  as  matter  of  fact.  The  rule  is  adopted  for  the  purpose 
of  carrying  into  effect  the  intention  and  understanding  of  the  parties.    That 
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the  note  in  question  was  to  be  paid  at  the  Bank  of  Columbia,  and  to  be  gov- 
erned by  the  regulations  and  custom  of  the  iastitutiou,  and  so  understood  hy 
^11  parties,  cannot  admit  of  a  doubt. 

§  7  55.  Application  of  tJie  doctrine  of  usage. 

It  would  be  a  waste  of  time  to  go  very  much  at  large  into  an  examination  of 
the  various  usages  and  customs  that  are  admitted  in  evidence  and  recognized 
in  courts  of  justice  both  in  England  and  in  this  country,  in  almost  every  branch 
of  business,  and  especially  in  commercial  transactions,  for  the  purpose  of  as- 
certaining the  meaning  and  interpretation  of  contracts.  A  few  only  will  be 
noticed  that  are  somewhat  analogous  to  the  present  case.  In  the  case  of  Cut- 
ter V,  Powell,  6  Term  R,  320,  where  was  brought  under  consideration  the  legal 
-effect  of  a  promissory  note,  given  to  the  mate  of  a  ship  for  a  certain  sum  of 
money,  provided  he  proceeded  on  her  voyage  and  continued  to  do  du:y  to  the 
port  of  destination.  The  legal  construction  to  be  given  to  this  note  was  clear, 
and  so  considered  by  the  court,  that  nothing  was  due  unless  the  mate  contin- 
ued to  do  duty  to  the  port  of  destination.  He  having  died,  however,  on  the 
voyage,  the  court  directed  an  inquiry  into  the  usage  of  merchants  in  such 
•cases,  declaring  that  if  it  sanctioned  an  allowance  for  the  time  the  service  was 
performed,  the  plaintiflF  should  recover  according  to  such  usage.  No  intima- 
tion is  here  given  that  such  proof  would  be  repugnant  to  the  contract,  although 
it  was  against  the  legal  import  of  the  note,  if  construed  without  reference  to 
the  usage;  and  although  the  usage  related  to  trade,  it  was  very  limited  in  its 
application.  So  in  Noble  v.  Kennoway,  2  Doug.,  610,  usage  of  trade  was  ad- 
mitted in  evidence  to  explain  the  understanding  of  parties  in  a  policy  of  insur- 
ance, although  the  usage  had  not  existed  three  years.  Lord  Mansfield  said  the 
usage  could  only  be  known  by  proof  and  must  be  tried  by  a  jury ;  that  under- 
writers must  be  presumed  to  be  acquainted  with  the  practice  of  the  trade  they 
insure,  whether  recently  established  or  not.  If  it- were  necessary,  cases  might 
be  multiplied  almost  without  end  showing  the  same  principle  and  same  recog- 
nition of  local  and  particular  usages  in  almost  every  branch  of  business.  Wd 
have  also,  in  the  state  courts  in  our  country,  the  decisions  of  very  enlightened 
judges  adopting  the  same  principles  and  governing  themselves  by  the  same 
rules,  and,  in  many  oases,  not  unlike  the  one  before  us.  In  Jones  v.  Fales,  4 
Mass.,  252,  the  same  doctrine  as  to  usages  of  banks  was  fully  sanctioned,  and 
although  that  particular  usage  might  have  been  found  in  practice  inconvenient, 
and  not  to  meet  public  approbation,  yet  the  principle  which  governed  the  de- 
cision of  the  court  is  not  thereby  weakened,  namely,  that  the  usage  with  which 
the  defendant  was  conversant  was  proper  evidence  to  be  submitted  to  a  jury, 
to  infer  from  it  the  agreement  of  the  party.  And  although,  as  suggested  at 
the  bar,  this  custom  was  altered  by  the  banks,  we  do  not  find  the  courts  of  jus- 
tice in  that  state  attempting  to  control  it  in  its  application  to  notes  made  in 
reference  to  the  usage.  The  doctrine  of  this  case  was  again  fully  recognized  in 
The  Lincoln  and  Kennebeck  Bank  v.  Page,  9  Mass.,  155,  where  it  was  held  that 
bank  usages,  established  respecting  demands  on  makers  of  promissory  notes 
and  notices  to  indorsers,  being  known  to  dealers  in  the  banks,  they  were  bound 
by  them,  and  that  the  usage  was  proper  evidence  to  be  submitted  to  a  jury. 
These  cases  are  not  referred  to  for  the  purpose  of  approving  the  particular 
usages,  but  to  show  that  evidence  of  such  usage  was  never  considered  as  con- 
tradicting the  written  contract. 

Halsey  v.  Brown,  3  Day,  346,  is  a  very  strong  case  on  this  subject.    The 
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question  was  as  to  the  liability  of  ship-owners  for  the  loss  of  money  taken  on 
freight  by  the  captain.  The  defense  set  up  was  that  the  master,  according  to 
established  custom,  was  permitted  to  take  money  on  freight  as  a  perquisite  to 
himself,  and  the  owners  dischc^rged  from  responsibility;  and  the  question 
directly  presented  to  the  court  was  whether  a  particular  custom  or  usage  could 
be  given  in  evidence  to  control  the  general  law.  And  the  court  says  it  is  a 
principle  that  the  general  common  law  may  be,  and  in  many  instances  is,  con- 
trolled by  special  custom.  So  the  general  commercial  law  may,  by  the  same: 
reason,  be  controlled  by  a  special  local  usage  so  far  as  that  usage  extends,  which 
will  operate  upon  all  contracts  of  this  nature  made  in  view  of,  or  with  refer- 
ence to,  such  usage.  In  Smith  v,  Wright,  1  Caines,  43,  this  general  principle 
is  laid  down.  The  true  test  of  a  commercial  usage  is  its  having  existed  long 
enough  to  have  become  generally  known,  and  to  warrant  a  presumption  that 
contracts  are  made  in  reference  to  it.  In  the  case  of  The  Bank  of  Utica  v. 
Smith,  18  Johns.,  230,  a  note  payable  at  the  Mechanics'  Bank  in  New  York  was 
presented  and  payment  demanded  fifteen  minutes  after  bank  hours,  and  this 
was  held  sufficient,  it  appearing  that,  although  it  was  a  quarter  of  an  hour 
after  the  usual  time  of  closing  the  bank  as  to  other  business,  it  was  within  bank 
Lours,  it  appearing  that,  according  to  the  general  course  of  doing  business  at 
this  bank,  these  fifteen  minutes  were  the  usual  and  accustomed  time  for  these 
presentments,  and  of  this  course  of  business  the  defendant  ought  to  have  in- 
formed himself. 

It  is  unnecessary  to  pursue  this  subject  further  by  particular  reference  to  de- 
cisions in  the  state  courts.  The  same  doctrine,  as  to  the  effect  of  particular 
usages  in  controlling  the  general  law,  will  be  found  to  accompany  the  adminis- 
tration of  justice,  wherever  the  subject  is  brought  under  consideration.  Whether 
these  usages  are,  in  all  instances,  wise  and  beneficial,  may,  perhaps,  be  question- 
able ;  but  where  they  do  exist,  they  are  considered  as  regulating  and  controlling 
contracts  made  under  and  in  reference  thereto.  The  same  principle  is  recog- 
nized by  this  court  in  the  case  of  Yeaton  v.  Bank  of  Alexandria,  5  Cranch,  49» 
The  chief  justice,  in  speaking  of  the  effect  of  usage  upon  the  legal  obligation 
of  parties,  observes,  if  the  case  showed  that  such  was  the  usage  of  the  bank,, 
and  such  the  understanding  under  which  notes  were  discounted,  this  court  is  not 
prepared  to  say  that  the  undertaking  created  by  the  indorsement  would  not  be 
so  fashioned  as  to  give  effect  to  the  real  intention  of  the  parties.  These  cases 
are  sufficient  to  show,  in  the  most  satisfactory  manner,  the  light  in  which  courts 
of  justice  consider  contracts  made  in  reference  to  any  particular  usage,  and  the 
effect  that  such  usage  is  to  have  upon  them.  And  no  good  reason  is  perceived 
why  these  principles  should  not  be  applied  to  the  case  before  us.  The  custom, 
under  which  this  bank  has  transacted  business  for  five  and  twenty  years,  of  de^ 
manding  payment  of  the  drawers  of  notes  on  the  fourth  instead  of  the  third 
day,  after  the  time  limited  for  payment,  is  not  unreasonable  or  repugnant  to 
any  principles  of  general  policy.  It  does  not  stand  alone,  but  is  in  accordance 
with  the  usage  of  every  other  bank  in  Washington  and  Georgetown.  The  de- 
fendant indorsed  the  note  in  question,  with  full  knowledge  of  the  custom.  A 
demand  on  the  fourth  day  is  in  perfect  harmony  with  the  principles  of  the  com- 
mon law,  if  applied  to  the  contract,  the  maker  having  the  whole  of  the  third 
day  to  pay  his  note,  and  not  being  in  default  until  the  fourth.  The  inconven- 
iences suggested  on  the  argument  growing  out  of  a  usage  here,  differing  from 
that  which  is  in  practice  in  other  places  on  this  subject,  are  not  of  great  publia 
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concern.  If  they  exist,  they  affect  the  banks  and  their  customers  only.  And 
if  felt  to  the  prejudice  of  either  the  one  or  the  other,  we  may  rest  assured  it 
would  be  altered.     Their  private  interest  is  a  sure  guaranty  for  this. 

§  756.  Courts  hound  hy  th^  contract  as  made. 

But,  admitting  the  practice  to  be  inconvenient,  and  that  a  uniformity,  in  this 
respect,  with  other  parts  of  the  country  would  be  desirable,  the  remedy  is  not 
in  the  hands  of  courts  of  justice,  whose  business  it  is  to  judge  of  contracts  as 
made  by  parties  themselves,  and  not  to  prescribe  the  manner  in  which  they  shall 
be  made.  We  are,  accordingly,  of  opinion  that  the  court  below  did  not  err  in 
refusing  to  instruct  the  jury  that  the  demand  u[)on  the  maker  of  the  note,  on 
the  fourth  day  after  the  time  limited  for  payment  thereof,  discharged  the 
defendant  from  liability  on  his  indorsement. 

§  757.  Proof  of  custom  as  to  days  of  grace;  averme^ii;  error  waived. 

One  of  the  minor  points  which  has  been  alleged  as  error,  appearing  on  the 
face  of  the  record,  is,  that  the  demand  on  the  maker  of  the  note  should,  at  all 
events,  have  been  laid  on  the  third  day  after  the  time  limited  by  the  note  for 
payment,  and  not  on  the  fourth.  This  objection  cannot  be  sustained  at  thid 
time.  Whether  the  declaration  would  not  have  been  bad  on  demurrer,  not, 
however,  because  the  demand  is  laid  on  a  wrong  day,  but  because  it  does  not 
aver  the  usage,  is  a  question  not  necessary  now  to  decide.  But  if,  as  we  have 
determined,  the  demand  was  properly  made  on  the  fourth  day,  it  would  have 
been  bad  if  laid  at  an  earlier  day,  because  the  maker  would  have  been  under  no 
obligation  to  pay,  and,  of  course,  not  in  default.  If,  therefore,  the  cause  should 
be  sent  back  to  the  court  below,  no  amendment  in  this  respect  ought  to  be  made. 
The  want  of  an  averment,  so  as  to  let  in  the  proof  of  usage,  cannot  now  be  ob- 
jected to  the  record.  The  evidence  was  admitted  without  objection,  and  now 
forms  a  part  of  the  record,  as  contained  in  the  bill  of  exceptions.  Had  an  ob- 
jection been  made  to  the  admission  of  the  evidence  of  usage,  for  the  want  of  a 
proper  averment  in  the  declaration,  and  the  evidence  had,  notwithstanding^ 
been  received,  it  would  have  presented  a  very  diflfei'ent  question.  The  time  of 
the  demand,  as  laid  in  the  declaration,  is  according  to  the  legal  effect  of  the 
note.  If  made  at  an  earlier  daj^  it  would  have  given  no  cause  of  action  against 
the  indorser,  for  he  was  not  bound  to  pay  until  the  default  of  the  maker,  and 
he  was  not  in  default  until  the  fourth  day.  It  is  a  general  rule,  in  declaring  as- 
to  time,  that  it  must  be  laid  after  the  cause  of  action  accrues.  Tiie  case  of 
Eushton  V,  Aspin  wall,  2  Doug.,  679,  does  not  apply.  The  bill  of  exchange  upon 
which  that  suit  was  founded  was  dated  on  the  27th  of  November,  in  the  year 
1778,  payable  three  months  after  date.  The  declaration  stated  that  the  bill 
was  presented  for  acceptance  on  the  day  of  the  date  thereof,  and  duly  accepted, 
and,  afterwards,  on  the  same  day,  the  acceptor  was  requested  to  pay,  etc.,  but 
neglected  and  refused,  etc.,  and  then  goes  on  to  state  the  liability  of  the  defend- 
ant, as  indorser,  and  that  he,  on  the  same  day,  assumed  and  promised  to  pay, 
etc.  It  appears,  therefore,  that  the  refusal  of  the  acceptor,  and  the  assumption 
of  the  indorser,  are  laid  on  the  day  of  the  date  of  the  note,  which  was  three 
months  before  it  fell  due.  The  plaintiff,  therefore,  by  his  own  showing,  h^d 
no  cause  of  action  when  he  commenced  his  suit.  This  was  a  defect  which  no 
verdict  could  cure.  He  had  not  set  forth  his  cause  of  action  defectively, 
but  shown  that  he  had  no  cause  of  action;  and  this  was  the  ground  on  which 
it  was  placed  by  the  court.  A  cause  of  action,  defectively  or  inaccurately  set 
forth,  is  cured  by  the  verdict,  because,  to  entitle  the  plaintiff  to  recover,  all 
circumstances  necessary  in  form  or  in  substance,  to  make  out  his  cause  of  action, 
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SO  imperfectly  stated,  must  be  proved  at  the  trial;  but  when  no  cause  of  action 
is  stated,  none  can  be  presumed  to  have  been  proved.  This  case  is  not  to  be 
'<5onsidered  as  if  before  us  on  demurrer  to  the  declaration.  There  being  no  aver- 
ment of  the  special  custom  as  to  the  demand  on  the  fourth  day,  and  the 
general  rule  being  that  the  demand  must  be  made  on  the  third,  if  the  declaration 
alleges  it  to  have  been  made  on  the  fourth,  the  joinder  in  demurrer  admits 
the  fact,  and,  of  course,  that  the  demand  was  too  late.  But  had  the  declara- 
tion contamed  an  averment  of  the  special  custom,  it  must  allege  a  demand  on 
the  fourth  day.  That  is  according  to  the  legal  effect  of  the  note;  and  a  de- 
mand laid  on  any  other  day  would  have  been  bad.  We  must  now  consider  the 
«ase  as  if  the  declaration  had  contained  a  special  averment  of  the  custom,  the 
proof  having  been  before  the  court  and  jury  without  objection,  and  now  making 
^a  part  of  this  record. 

§  768.  Secondary  evideiice  of  note  admissible  when  note  mislaid  or  lost;  not 
necessary  to  show  its  destruction. 

The  only  remaining  question  arises  out  of  a  bill  of  exceptions  taken  upon 
the  trial,  to  the  decision  of  the  court  below,  admitting  secondary  evidence  of 
the  contents  of  the  note.  And  it  has  been  contended :  1.  That  no  such  evi- 
dence was  admissible,  unless  it  appeared  that  the  note  was  destroyed.  The  rule 
•with  respect  to  the  admission  of  secondary  evidence,  we  think,  is  not  so  restricted. 
If  the  original  is  lost,  by  accident,  and  no  fault  is  imputable  to  the  party,  it  is  suffi- 
cient. In  the  present  case,  it  appeared  that  the  note  was  in  court  a  few  days  be- 
fore, and  introduced  in  evidence  on  the  trial  against  Foyles,  the  maker,  but  had 
been  mislaid,  and  upon  thorough  search  could  not  be  found.  Every  case  of  this 
kind  must  depend,  in  a  great  measure,  upon  its  own  circumstances.  This  rule  of 
evidence  must  be  so  applied  as  to  promote  the  ends  of  justice,  and  guard  against 
fraud  or  imposition.  If  the  circumstances  will  justify  a  well  grounded  belief  that 
the  original  paper  is  kept  back  by  design,  no  secondary  evidence  ought  to  be 
Emitted;  but  when  no  such  suspicion  attaches,  and  the  paper  is  of  that  de- 
scription, that  no  doubt  can  arise  as  to  the  proof  of  its  contents,  there  can  be  no 
danger  in  admitting  the  secondary  evidence.  In  this  case,  the  note  having  been 
in  court  a  few  days  before,  and  proved,  upon  a  trial  against  the  maker,  there 
oould  be  no  possible  inducement  to  withhold  it,  and  it  was,  no  doubt,  mislaid 
purely  by  accident. 

§  759.  such  secondary  evidence  may  he  other  than  a  notarial  copy  of 

the  note.     Not  necessary  to  aUege  such  loss  in  the  declayution  to  admit  secondary 
evidence. 

It  is  objected,  in  the  second  place,  that  if  secondary  evidence  is  admissible, 
the  contents  of  the  note  was  not  proved  by  that  which  was  competent;  that  it 
should  have  been  by  a  notarial  copy.  Proof  of  the  contents  of  a  lost  paper 
ought  to  be  the  best  the  party  has  in  his  power  to  produce,  and,  at  all  events, 
such  as  to  leave  no  reasonable  doubt  as  to  the  substantial  parts  of  the  paper. 
But,  to  have  required  a  notarial  cop}*^,  would  have  been  demanding  that  of  the 
existence  of  which  there  was  no  evidence,  and  which  the  law  will  not  presume 
was  in  the  power  of  the  party ;  it  not  being  necessary  that  a  promissory  note 
should  be  protested.  • 

It  is  objecteil,  lastly,  that  secondary  evidence  was  not  admissible,  without  a 
special  count  in  the  declaration  upon  a  lost  note.  The  English  practice  on 
this  subject  has  not  been  adopted  in  this  country,  as  far  as  our  knowledge  of  it 
extends,  and  to  require  a  special  count  upon  a  lost  note,  would  be  shutting  the 
"door  against  secondary  evidence,  in  all  cases  where  the  note  was  lost  after 
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'declaration  filed.  We  do  not  think  any  danger  of  fraud  is  to  be  apprehended 
from  the  admission  of  such  evidence,  under  the  usual  count  upon  the  note;  and, 
the  practice  in  the  court  below  not  requiring  a  special  count  in  such  cases,  no 
error  was  committed  in  the  admission  of  the  evidence. 

Judgment  affirmed. 

Stoky,  J.,  dissented.  Marshall,  C.  J.,  and  Washington  and  Duvall,  JJ., 
did  not  sit. 

BANK  OF  WASHINGTON  v.  TBIPLETT. 
(1  Petere,  25-36.     1828.) 

Opinion  by  Marshall,  0.  J. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  a  judgment  of  the  United 
States  circuit  court  of  the  District  of  Columbia  for  the  county  of  Alexandria. 
On  the  19th  of  June,  1817,  William  H.  Briscoe,  of  Alexandria,  drevy  a  bill  on 
Peter  A.  Carnes,  of  Washington,  payable  four  months  after  date  to  the  order 
of  Triplett  and  Neale.  The  payees  of  the  bill  indorsed  it  in  blank  and  deliv- 
ered it  to  the  cashier  of  the  Mechanics'  Bank  of  Alexandria,  for  the  purpose 
of  being  transmitted  through  the  said  bank  to  a  bank  jn  Washington  for  col- 
lection. The  cashier  of  the  Mechanics'  Bank  of  Alexandria  indorsed  the  bill 
to  the  order  of  the  cashier  of  the  Bank  of  Washington,  and  transmitted  it  to 
him  for  collection  in  a  letter  of  the  19th  of  July,  1817.  Neither  of  the  banks 
had  any  interest  in  the  bill.  The  bill  was  protested  for  non-payment,  and  this 
«uit  was  brought  by  Triplett  and  Neale  against  the  Bank  of  Washington  to  re- 
oover  its  amount.  The  declaration  charges  that  the  bank  did  not  use  reasonable 
diligence  to  collect  the  money  mentioned  in  the  said  bill  nor  take  the  necessary 
measures  to  charge  the  drawer,  but  neglected  to  present  the  bill  either  for  ac- 
■ceptance  or  payment,  and  to  have  the  same  protested,  whereby  the  plaintiffs 
have  lost  their  recourse  against  the  drawer.  It  was  proved,  on  the  part  of  the 
bank,  that  either  on  the  day  the  bill  was  received  or  the  succeeding  day  one  of 
its  officers  called  with  the  bill  at  the  house  of  the  said  Peter  A.  Carnes  for  the 
purpose  of  presenting  it  for  acceptance,  and  was  told  that  he  was  in  Baltimore. 
He  called  again  three  or  four  days  afterwards  for  the  same  purpose,  and  was 
again  told  that  be  was  in  Baltimore.  These  answers  were  reported  to  the 
oashier.  On  the  9th  of  October,  1817,  the  cashier  of  the  Mechanics'  Bank  of 
Alexandria  addressed  the  following  letter  to  the  cashier  of  the  Bank  of  Wash- 
ington : 

**Dear  Sib:  The  holder  of  the  draft  on  Peter  A.  Carnes  for  $625.34  desires 
me  to  inform  you  that  if  the  draft  is  not  paid  to  make  the  notary  send  a  notice 
to  P.  A.  Carnes,  Baltimore,  and  likewise  to  W.  H.  Briscoe,  Leesburg,  pro- 
vided it  is  not  paid  at  his  residence  in  Washington." 

On  the  13th  of  the  same  month  the  cashier  of  the  Bank  of  Washington,  in 
answer  to  this  letter,  stated  that  the  bill  had  not  been  accepted  because  the 
-drawee  could  not  be  found,  and  that  the  directions  given  in  the  letter  of  the 
-9th  should  be  observed.  On  the  24th  of  October,  the  fourth  day  after  that 
expressed  on  the  face  of  the  bill  as  the  day  of  payment,  it  was  protested  for 
non-payment  and  returned  under  protest  to  the  Mechanics'  Bank  of  Alexandria. 
Ifotice  was  given  to  the  drawer,  who  has  refused  to  pay  the  same. 

On  the  trial  the  counsel  for  the  defendant  moved  the  court  to  instruct  the 
jury :  1.  That  upon  this  evidence,  if  believed,  the  plaintiffs  are  not  entitled  to 
recover.    2.  That  the  plaintiffs  are  not  entitled  to  recover  for  any  loss  of  re- 
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course  against  Briscoe,  the  drawer  of  the  said  bill.  3.  That  the  failure  of  the 
defendants  (after  having  called  at  the  residence  of  the  drawee  of  that  said  bill 
to  obtain  his  acceptance,  and  not  finding  him  or  any  person  there  to  accept  it) 
to  notify  the  drawer  of  the  circumstance  was  not  such  negligence  as  discharged 
the  said  drawer  from  his  liability  on  the  said  bill  and  entitles  the  plaintiflTs  to 
recover.  4.  That  if  they  believed,  from  the  evidence,  that  the  defendants  con- 
formed to  their  former  usage  in  regard  to  such  bills  as  the  one  in  question  in 
calling  on  the  drawee  for  acceptance  (the  said  drawee  being  from  home)  and 
not  noting  the  same  as  dishonored  and  giving  notice  thereof  to  the  parties  on 
th^  said  bill,  then  their  failure  to  treat  the  said  bill  as  dishonored  and  to  give  no- 
tice accordingly  of  non-acceptance,  did  not  discharge  the  drawer  thereof  from 
his  liability  to  the  plaintiffs. 

The  court  refused  to  give  either  of  these  instructions;  to  which  refusal  the 
counsel  for  the  defendants  excepted;  and  a  verdict  and  judgment  were  reu: 
dered  for  the  plaintiffs.  The  plaintiffs  in  error  insist  that  the  circuit  court 
ought  to  have  given  the  instructions  first  asked,  because,  1st,  no  privity  existed 
between  the  real  holder  of  the  bill  and  the  Bank  of  Washington.  That  bank 
was  not  the  agent  of  Triplett  and  Neale,  but  was  the  agent  of  the  Mechanics^ 
Bank  of  Alexandria.  Some  cases  have  been  cited  to  show  that  if  an  agent  em- 
ployed to  transact  a  particular  business  engages  another  pei*son  to  do  it,  that 
other  person  is  not  responsible  to  the  principal.  On  this  point,  it  is  sufficient  to 
say  that  these  cases,  however  correctly  they  may  have  been  decided,  are  inappli- 
cable to  the  case  at  bar.  The  bill  was  not  delivered  to  the  Mechanics' Bank  of 
Alexandria  for  collection,  but  for  transmission  to  some  bank  in  Washington,  to 
be  collected.  That  bank  would,  of  course,  become  the  agent  of  the  holder. 
By  transmitting  the  bill,  as  directed,  the  Mechanics'  Bank  performed  its  duty, 
and  the  whole  responsibility  of  collection  devolved  on  the  bank  which  received 
the  bill  for  that  purpose;  the  Mechanics'  Bank  was  the  mere  channel  through 
which  Triplett  and  Neale  transmitted  the  bill  to  the  Bank  of  Washington. 

§  760.  A  ba7ih  which  receives  a  hill  for  collection  through  anotherhank  heco^ne^ 
the  agent  of  the  holder. 

The  deposit  of  a  bill  in  one  bank,  to  be  transmitted  for  collection  to  another^ 
is  a  common  usage  of  great  public  convenience,  the  effect  of  which  is  well  un- 
derstood. This  transaction  was,  unquestionably,  of  that  character;  and  there 
is  no  reason  for  suspecting  that  the  Bank  of  Washington  did  not  so  understand  it. 
The  duty  of  that  bank  was  precisely  the  same,  whoever  might  be  the  owner  of 
the  bill;  and,  if  it  was  unwilling  to  undertake  the  collection,  without  pre- 
cise information  on  the  subject,  that  duty  ought  to  have  been  declined.  The 
custom  to  indorse  a  bill  put  in  bank,  for  collection,  is  universal;  and  the  Bank 
of  Washington  had  no  more  reason  for  supposing  that  Triplett  and  Neale  had 
ceased  to  be  the  real  holders,  from  their  indorsement,  than  for  supposing  that 
the  cashier  of  the  Bank  of  Washington  had  become  the  real  holder,  by  the  in- 
dorsement to  them.  It  is  the  customary  proceeding  for  collection  in  such  cases, 
and  is  for  the  advantage  of  the  party  interested.  At  any  rate,  the  letter  of 
the  9th  of  October  disclosed  the  real  party  entitled  to  the  money;  and  the  an- 
swer to  that  letter  assumes  the  agency,  if  it  had  not  been  previously  assumed^ 
The  court  is  decidedly  of  opinion  that  the  Bank  of  Washington,  by  receiv- 
ing the  bill  for  collection,  and  certainly  by  its  letter  of  the  13th  of  October,  be- 
came the  agent  of  Triplett  and  Neale,  and  assumed  the  responsibility  attached 
to  that  character.  The  first  prayer  of  the  defendants,  in  the  circuit  court,, 
being  to  instruct  the  jury  that,  upon  the  whole  evidence,  the  plaintiff  ought 
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.not  to  recover,  if  it  might  properly  have  been  graoted,  in  any  case  in  which 
any  testimony  was  offered,  certainly  ought  not  to  have  been  granted  if  any  pos- 
sible construction  of  that  testimony  would  support  the  action.  The  iiabiJity  of 
the  bank  for  the  bill  placed  in  its  hands  for  collection  undoubtedly  depends  on 
the  question  whether  reasonable  and  due  diligence  has  been  used  in  the  perform- 
ance of  its  duty.  To  maintain  the  charge  of  negligence,  the  counsel  for  Trip- 
lett  and  Neale  have  alleged  the  failure  to  give  notice  of  the  non-acceptance  of 
-the  bill,  and  the  failure  to  demand  payment  in  proper  time.  The  counsel  for 
the  bank  have  brought  the  first  question  more  distinctly  into  view,  by  a  more 
<lefinite  instruction  respecting  it,  which  was  afterwards  asked;  and  its  consider- 
ation will  be  deferred  until  that  prayer  shall  be  discussed ;  but  the  first  must  be 
disposed  of,  under  the  general  prayer. 

§761.  Ba7ih  liable  for  negliyence  in  making  demand.  Payment  of  hiU  should 
ie  demand^  on  l<i%t  day  of  grace. 

Unquestionably,  by  failing  to  demand  payment  in  time,  the  bank  would  make 
the  bill  its  own,  and  would  become  liable  to  Triplett  and  If  eale  for  its  amount. 
The  inquiry,  therefore,  is  into  the  fact.  The  demand  was  made  on  the  fourth 
<lay  after  that  mentioned  on  the  face  of  the  bill  as  the  day  of  payment. 
The  defendants  in  error  insist  that,  if  the  bill  was  never  presented  for  accept- 
ance, payment  ought  to  have  been  demanded  on  the  day  mentioned  on  its  face. 
If  this  be  not  so,  then  it  oaght  to  have  been  demanded  on  the  third  day  after- 
wards, which  is  the  last  day  of  grace.  The  allowance  of  days  of  grace  is  a  usage 
which  pervades  the  whole  commercial  world.  It  is  now  universally  understood 
to  enter  into  every  bill  or  note  of  a  mercantile  character,  and  to  form  so  com- 
pletely a  part  of  the  contract  that  the  bill  does  not  become  due,  \n  fact  or  in 
law,  on  the  day  mentioned  on  its  face,  but  on  the  last  day  of  grace.  A  demand 
of  payment,  previous  to  that  day,  will  not  authorize  a  protest,  or  charge  the 
drawer  of  the  bill.     This  is  universally  admitted,  if  the  bill  has  been  accepted. 

§  762. rule  the  same  whether  hiU,  hus  been  presented  for  acceptance  or  not 

If  it  has  been  noted  for  non-acceptance,  but  has  been  held  up,  it  would  not 
be  protested  for  non-payment  until  the  last  day  of  grace.  Why,  then,  should 
a  bill  never  presented  be  demandable  at  an  earlier  day  than  if  it  had  been  ac- 
cepted, or  if  a<jceptance  had  been  refused?  Whatever  might  have  been  the 
original  motive  for  the  indulgence,  it  is  now  taken  into  consideration,  both  by 
the  drawer  and  payee  of  the  bill.  The  amount  is,  consequently,  estimated  on 
the  calculation  that  it  becomes  really  due  on  the  last  day  of  grace.  Neither 
party  can  foresee,  when  the  bill  is  drawn,  whether  it  will  be  paid  or  not;  nor, 
if  it  be  payable  after  date,  whether  it  will  be  presented  or  not.  Their  calcula- 
tion, therefore,  as  to  the  day  when  it  becomes  really  due  and  is  to  be  paid,  is 
independent  of  these  considerations.  No  sufficient  reason  is  perceived  for  the 
distinction. 

§  763.   Usage  of  hank  as  to  time  of  payment  of  iiU  or  note' governs. 

It  is,  however,  a  law  dependent  on  usage.  The  books  which  treat  on  the 
subject  concur  in  saying  that  payment  must  be  demanded  when  the  bill  falls 
due;  and  that  it  falls  due  on  the  last  day  of  grace.  The  distinction  between  a 
bill  which  has  and  which  has  not  been  presented  has  never  been  taken ;  and  it 
is  apparent  that  a  bill  is  never  drawn  with  a  view  to  this  distinction.  The  fact 
that  the  question  has  never  been  made  is  a  strong  argument  against  it.  The 
point  has  never,  so  far  as  we  can  find,  been  brought  directly  before  a  court;  * 
and  we  have  seen  only  one  case  in  which  it  has  been  even  incidentally  men- 
tioned.   In  Anderton  v:  Beck,  16  East,  248,  a  bill  was  drawn,  payable  two 
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months  after  date,  and  was  not  presented  for  acoeptanoe.  It  was  protested  for 
non-payment,  and  a  salt  was  brought  by  the  holder  against  the  drawer.  He 
resisted  the  demand,  and  the  opinion  of  the  court  proceeds  on  the  admission 
that  the  bill  fell  due  on  the  last  day  of  graoe.  This  case  consists,  we  believe, 
with  the  opinions  and  practice  of  commercial  towns.  But  if  a  bill,  payable 
after  date,  and  not  presented  for  acceptance,  falls  due  on  the  same  day  as  if  it 
bad  been  accepted,  the  defendants  in  error  insist  that  payment  ought  to  have 
been  demanded  on  the  last  day  of  grace.  It  was  proved  at  the  trial  that  the 
settled  usage  of  the  Bank  of  Washington,  at  that  time,  and  of  all  the  other 
banks  in  Washington  and  Georgetown,  was  to  demand  payment  on  the  day 
succeeding  the  last  day  of  grace;  and  this  usage,  so  far  as  rest3ects  notes  nego- 
tiable m  a  particular  bank,  has  .been  sanctioned  by  the  decisions  of  this  court. 
Eenner  v.  Bank  of  Columbia,  9  Wheat.,  682  (§§  754-759,  supra)y  was  a  suit 
brought  in  a  circuit  court  of  the  District  of  Columbia,  against  the  indorser  of 
a  promissory  note,  which  had  been  negotiated  in  the  Bank  of  Columbia.  Pay- 
ment was  demanded,  and  the  note  protested  on  the  fourth  day  after  that  men- 
tioned in  the  note  as  the  day  on  which  it  became  payable.  This  was  proved  to 
have  been  in  conformity  with  the  custom  of  the  bank;  and  the  defendant 
moved  the  court  to  instruct  the  jury  that  the  demand  was  not  in  time,  and 
that  the  indorser  was  not  liable  for  the  note.  This  instruction  was  refused,  and 
the  defendant  brought  the  judgment  into  this  court  by  writ  of  error.  The 
judgment,  on  great  deliberation,  was  affirmed.  In  this  case,  the  custom  of 
the  bank  was  known  to  the  parties  to  the  note.  But  the  question  arose  after- 
wards in  a  case  in  which  the  custom  was  not  known  to  the  parties.  Mills  t\ 
Bank  of  United  States,  11  Wheat.,  430  (§§  958-903,  infra),  was  a  suit  brought 
by  the  bank  against  the  plaintiff  in  error  and  others,  on  a  note  indorsed  by  him 
and  negotiated  in  the  office  of  discount  and  deposit  of  the  Bank  of  the  United 
States,  which  was  protested  for  non-payment  on  the  day  of  [after]  the  last  day 
of  grace.  It  was  proved  at  the  trial  that  this  was  according  to  the  usage  of  that 
bank.  The  counsel  for  the  defendant  moved  the  court  to  instruct  the  jury  that 
this  usage  could  not  bind  the  indorser,  unless  he  had  personal  knowledge  of  it 
at  the  time  he  indorsed  the  note.  The  court  refused  to  give  the  instruction, 
and  the  jury  found  a  verdict  for  the  bank,  on  which  judgment  was  rendered. 
That  judgment  was  brought  before  this  court  and  affirmed.  The  court  said 
that,  "  when  a  note  is  made  payable  or  negotiable  at  a  bank,  whose  invariable 
usage  it  is  to  demand  payment,  and  give  notice  on  the  fourth  day  of  grace,  the 
parties  are  bound  by  that  usage,  whether  they  have  a  personal  knowledge  of  it 
or  not."  In  the  case  of  such  a  note  the  parties  are  presumed,  by  implication, 
to  agree  to  be  governed  by  the  usage  of  the  bank  at  which  they  have  chosen 
to  make  the  security  itself  negotiable. 

§  764.  Application  of  the  doctrine  of  visage. 

These  cases  decide  that  under  consideration,  unless  there  be  a  distinction  be- 
tween a  bill  and  a  note  made  negotiable  in  a  particular  bank.  In  the  case  of 
a  note  negotiable  in  a  particular  bank,  the  parties  may  very  fairly  be  presumed 
to  be  acquainted  with  the  usage  of  that  bank.  As  the  decisions  which  have 
been  cited  depend  upon  that  presumption,  it  will  become  necessary  to  inquire 
how  far  the  same  presumption  may  be  justified  in  the  case  of  a  bill  drawn  on 
a  person  residing  in  a  place  where  this  usage  is  established.  If  .a  promissory 
'note  were  made  in  the  city  of  Washington,  payable  to  a  person  residing  in  the 
same  place,  though  not  purporting  to  be  payable  and  negotiable  in  bank,  it 
would  very  probably  be  placed  in  a  bank  for  collection.     It  is  a  common  prac- 
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tice,  and  the  parties  would  contemplate  such  an  event  as  probable  when  the- 
note  was  executed.  The  same  reason  seems  to  exist  for  applying  the  usage  of 
the  bank  to  such  a  note  as  to  one  expressly  made  payable  and  negotiable  in 
bank.  Such  notes  are  frequently  discounted,  and  certainly  the  person  who  dis- 
counts them  or  places  them  in  bank  for  collection  stands  in  precisely  the  same 
relation  to  the  bank,  as  respects  its  asage^  as  if  the  notes  purported  on  their 
face  to  be  negotiable  in  bank..  The  maker  of  a  negotiable  paper,  in  such  a 
case,  may  fairly  be  presumed  to  be  acquainted  with  the  customary  law  which 
governs  that  paper  at  his  place  of  residence.  In  the  case  at  bar,  however,  the 
bill  was  drawn  at  Alexandria,  on  a  person  residing  at  Washington.  Does  this^ 
circumstance  vary  the  law  of  the  case? 

§  705,   Usage  of  place  on  which  bill  is  drawn  governs  as  to  days  of  grace. 

The  usage  by  which  questions  of  this  sort  are  governed  is  different  in  differ- 
ent places.  It  varies  from  three  to  thirty  days;  and  the  usage  of  the  place  on 
which  the  bill  is  drawn,  or  where  payment  is  to  be  demanded,  uniformly  regu- 
lates the  number  of  days  of  grace  which  must  b6  allowed.  This  bill  being- 
drawn  on  a  person  residing  in  Washington,  and  being  protested  for  non- 
payment in  the  same  place,  is,  according  to  the  law  merchant,  to  be  governed 
by  the  usaige  of  Washington.  Could  this  be  questioned,  still  the  holder  of  the 
bill,  who  placed  it,  by  his  agent,  in  the  Bank  of  Washington  for  collection, 
who  has  made  that  bank  his  agent,  without  special  instructions,  submits  his- 
bill  to  their  established  usage.  The  oases,  then,  which  have  been  cited,  are  not 
different  in  principle  from  this;  and  payment  having  been  demanded,  accord- 
ing to  the  invariable  usage  of  the  bank,  was  demanded  in  time.  If,  then,  the 
objections  to  the  conduct  of  the  bank  were  confined  to  the  demand  of  payment 
and  protest  for  non-payment,  the  first  instruction  asked  by  the  defendants  in 
the  circuit  court  ought  to  have  been  given.  But  they  are  not  confined  to  the 
demand  of  payment  and  to  the  protest  for  non-payment.  They  extend  to  the 
steps  taken  by  the  bank  concerning  the  presentation  of  the  bill.  The  second 
instruction  asked  for  is  in  terms  which  are,  in  some  degree,  equivocal.  It  may 
imply  either  that  the  recourse  against  the  drawer  of  the  bill  was  not  lost,  or 
that,  if  lost,  that  circumstance  would  not  entitle  the  plaintiff  to  recover  against 
the  bank;  as  its  decision  is  not  essential  to  the  cause,  it  will  be  passed  over. 
The  third  is  more  specific.  The  court  is  asked  to  say  that  the  failure  of  the 
bank  to  give  notice  to  the  drawer  that  the  drawee  was  not  found  at  home, 
when  called  upon  to  accept  the  bill,  is  not  such  negligence  as  discharged  the 
drawer  from  his  liability,  and  entitles  the  plaintiff  to  recover. 

§  7  66,  Notice  should  he  given  of  Hfusal  hy  the  drawee  of  a  hill  to  accept  it. 

The  question  suggested  by  this  prayer  is  one  on  which  no  decision  is  found 
in  the  books. .  It  depends  on  analogy,  so  far  as  it  is  to  be  decided  by  adjudged 
cases.  Such  a  bill  need  not  be  presented;  but  if  presented,  and  acceptance  be 
refused,  it  is  dishonored,  and  notice  must  be  given.  Had  the  bank  taken  no 
step  whatever  to  obtain  an  acceptance,  no  violation  of  duty  would,  according 
to  these  decisions,  have  been  committed.  Can  any  unsuccessful  attempt  to  do 
that  which  the  law  does  not  require,  place  the  agent  in  the  same  situation  that 
he  would  have  stood  in  had  the  drawee  been  found,  and  had  positively  refused 
acceptance? 

§  767,  Where  presentment  for  acceptance  is  unnecessary  a  hill  should  not  he 
protested  for  non-acceptance  hecause  of  the  draxoe^s  aJjsence  from  home. 

Absence  from  home,  with  a  failure  to  make  provision  for  payment  when  a  bill 
becomes  due,  is  a  failure  to  pay ;  but  absence  from  home  when  the  holder  of  a 
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bill  or  his  agent  offers  it  for  acceptance  is  in  no  respect  culpable.  Had  the 
drawee  received  advice  of  the  bill,  he  could  not  have  known  that  it  would  be 
presented  for  acceptance,  because  the  law  did  not  require  it,  and  is  consequently 
not  blamable  for  his  absence  when  the  officers  of  the  bank  came  to  present  it 
for  acceptancet  Had  the  bill,  under  such  circumstances,  been  protested  for 
non-acceptance,  and  returned,  the  drawer  might  not  have  been  liable  for  it.  The 
bill,  then,  on  general  principles,  ought  not  to  have  been  protested ;  and  the  ab- 
sence of  the  drawee  ought  not  to  be  considered  as  equivalent  to  his  refusal  to 
accept.  It  might  have  been  a  prudent  precaution  to  have  given  information 
that  the  bill  was  not  accepted,  because  the  drawer  had  not  been  found;  but  we 
cannot  say  that  the  omission  would  subject  the  agent  to  loss,  unless  such  was 
the  special  usage  of  this  bank. 

§  768,  When  a  party  may  conform  to  his  former  usage  as  to  presenting  bills 
for  acceptance, 

4.  The  fourth  prayer  is  for  an  instruction  to  the  jury,  that,  if  they  believe, 
from  the  evidence,  that  the  defendants  conformed  to  their  former  usage,  in  re- 
gard to  such  bills,  in  calling  on  the  drawee  for  acceptance  (the  said  drawee 
being  from  home),  and  not  noting  the  same  as  dishonored,  and  giving  notice 
thereof  to  the  parties  on  the  said  bill,  then  their  failure  to  treat  the  said  bill  as 
dishonored,  and  to  give  notice  accordingly,  of  non-acceptance,  did  not  discharge 
the  drawer  thereof  from  his  liability  to  the  plaintiff.  The  court  has  already 
indicated  the  opinion  that  this  omission  to  treat  the  bill  as  dishonored,  in  con- 
sequence of  not  finding  the  drawee  at  home,  if  the  usage  of  the  bank  was  not 
to  notice  such  a  circumstance,  did  not  discharge  the  drawer;  consequently,  this 
instruction  ought  to  have  been  given,  unless  it  should  be  supposed  foreign  to 
the  case  in  which  it  was  asked.  In  a  suit  brought  by  the  holder  against  the 
bank,  the  court  was  not  bound  to  declare  the  law  as  between  the  holder  and 
the  drawer,  unless  the  liability  of  the  bank  was  determined  by  the  liability  of 
the  drawer.  Although,  in  the  general,  the  one  question  depends  on  the  other, 
yet  it  may  not  be  universally  so.  The  bank  was  the  agent  of  the  holder,  not 
of  the  drawer,  and  might  consequently  so  act  as  to  discbarge  the  drawer  with- 
out becoming  liable  to  it"^  principal.  In  this  case,  however,  as  the  agent  re- 
ceived no  specific  instructions,  but  was  left  to  act  according  to  the  law  mer- 
chant, a  course  of  proceeding  which  did  not  discharge  the  drawer  could  not 
render  the  agent  liable  to  the  principal.  This  prayer  was,  therefore,  essentially 
the  same  with  that  which  preceded  it,  with  this  difference.  The  third  prays  an 
instruction,  whatever  might  be  the  usage  of  the  bank;  the  fourth  prays  essen- 
tially the  same  instruction,  provided  the  conduct  of  the  bank  conformed  to  its 
usage.  This  instruction,  therefore,  ought  to  have  been  given  as  prayed.  Upon 
a  review  of  the  whole  case,  the  court  is  of  opinion  that,  if  the  ^ank  acted  in 
conformity  with  its  established  usage,  in  not  noting  the  bill,  and  giving  notice 
thereof,  when  the  ineffectual  attempt  was  made  to  present  it  for  acceptance, 
this  action  could  not  be  supported.  With  respect  to  this  usage,  the  testimony 
is  contradictory,  and  ought  to  have  been  submitted  to  the  jury  in  conformity 
with  the  last  prayer  made  by  the  counsel  for  the  bank.  The  court  erred  in  not 
giving  this  instruction  as  prayed.  The  judgment,  therefore,  is  to  be  reversed, 
and  the  case  remanded  for  a  new  trial. 

This  cause  came  on,  etc.,  on  consideration  whereof,  this  court  is  of  opinion 
that  the  circuit  court  erred  in  refusing  to  instruct  the  jury,  that  if  they  believed 
that  the  defendants  conformed  to  their  former  usage  in  regard  to  such  bills  as 
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the  one  in  question,  in  calling  on  the  drawee  for  acceptance  (the  said  drawee 
being  from  home),  and  not  noting  the  same  as  dishonored,  and  giving  notice 
thereof  to  the  parties  on  the  said  bill,  then  their  failure  to  treat  the  said  bill  as 
dishonored,  and  to  give  notice  accordingly  of  non-acceptance,  did  not  discharge 
the  drawer  thereof  from  his  liability  to  the  plaintiffs.  It  is  therefore  considered 
by  the  court  that  the  said  judgment  be  reversed  and  annulled,  and  that  the 
cause  be  remanded  to  the  said  circuit  court,  with  directions  to  award  a  venire 
facias  de  novo  and  to  proceed  therein  according  to  law. 

WISEMAN  V.  CHIAPELLA. 
(33  Howard,  868-380.    1859.) 

Errob  to  IT.  8.  Circuit  Court,  Eastern  District  of  Louisiana. 

Opinion  by  Mr.  Justice  Waynk. 

Statement  of  Facts. —  The  plaintiff  in  this  action  alleges  that  he  is  the  holder 
and  owner  of  a  certain  bill  of  exchange  for  $2,045.45,  dated  at  Vicksburg,  in 
the  state  of  Mississippi,  May  13,  1855,  and  payable  on  the  23d  November,  1855, 
which  had  been  drawn  by  John  A.  Durden  and  A.  Durden  on  William  Langton 
&,  Co.,  of  New  Orleans,  and  accepted  by  them,  payable  to  the  order  of  Lang- 
ton,  Sears  &  Co.,  and  by  that  firm  indorsed  in  blank.  He  further  declares  that 
the  bill  when  it  became  due  was  intrusted  to  the  defendant,  Achille  Chiapella, 
a  commissioned  notary  public  for  the  city  of  New  Orleans,  to  demand  payment 
^of  it  from  the  acceptors,  and  to  protest  the  same  for  non-payment  should  the 
acceptors  dishonor  it;  and  that,  from  his  carelessness  in  not  making  a  legal  de- 
mand of  the  acceptors,  and  from  not  having  expressed  it  in  the  protest,  that  the 
indorsers  of  the  bill  had  been  discharged  from  their  obligation  to  pay  it  by  a 
judgment  of  the  circuit  court  of  the  United  States  for  the  southern  district  of 
Mississippi.  He  further  alleges  that  the  acceptors,  payees  and  indorsers  were 
insolvent,  and  that,  from  the  insufficiency  of  the  demand  for  payment  to  bind 
the  drawers  of  the  bill,  the  defendant  had  become  indebted  to  him  for  its 
amount,  with  interest  at  the  rate  of  five  per  cent,  from  the  day  that  it  became 
due  —  the  23d  November,  1855. 

§  769.  Presentment  at  the  acceptor" s place  of  business  is  sufficient. 

The  defendant  certifies  in  his  notarial  protest  that  the  bill  had  been  handed 
to  him  on  the  day  it  was  due;  that  he  went  several  times  to  the  office  of  the 
acceptors  of  it,  in  Gravier  street,  in  order  to  demand  payment  for  the  same, 
and  he  found  the  doors  closed,  and  '^  no  person  there  to  answer  my  demand." 
It  also  appeared  that  one  of  the  firm  by  which  the  bill  had  been  accepted  had 
a  residence  in  New  Orleans;  that  no  demand  for  payment  had  been  made  in- 
dividually upon  him;  and  that  no  further  inquiry  had  been  made  for  the  ac- 
ceptors than  the  repeated  calls  which  the  notary  states  he  had  made  at  their 
office.  We  think,  under  the  circumstances,  that  such  repeated  calls  at  the  office 
of  the  acceptors  was  a  sufficient  demand;  that  further  inquiry  for  them  was  not 
required  by  the  custom  of  merchants;  and  that  the  protest,  extended  as  it  had 
been,  is  in  conformity  with  what  is  now  generally  considered  to  be  the  estab- 
lished practice  in  such  matters  in  England  and  the  United  States.  We  say, 
under  the  circumstances,  for,  as  there  is  no  fixed  mode  for  making  such  a 
demand  in  all  cases,  each  case  as  it  occurs  must  be  decided  on  its  own  facts. 
We  have  not  been  able  to  find  a  case,  either  in  our  own  or  in  the  English  re- 
]X)rts,  in  which  it  has  been  expressly  ruled  that  a  merchant,  acceptor  of  a 
foreign  bill  of  exchange,  having  a  notorious  place  of  business,  has  been  per- 
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mitted  to  close  it  up  during  the  business  hours  of  the  day,  thus  avoiding  the 
obligation  of  his  acceptance  on  the  day  of  its  maturity,  and  then  that  he  was 
allowed  to  claim  that  the  bill  ought  to  have  been  presented  to  him  for  payment 
elsewhere  than  at  his  place  of  business.  Though  such  conduct  is  not  abscond- 
ing, in  the  legal  sense  of  that  word,  to  avoid  the  payment  of  creditors,  it  must 
appear,  when  unexplained,  to  be  an  artifice  inconsistent  with  the  obligations  of 
an  acceptor,  from  which  the  law  will  presume  that  he  does  not  intend  to  pay 
the  bill  on  the  day  when  it  has  become  due. 

§  7  7  0.  Where  tJie  acceptor's  house  is  closed  on  the  day  of  the  maturity  of  a  hUly 
it  is  evidence  of  an  intention  to  dishonor  the  bill. 

The  plaintiff  in  this  case  does  not  deny  that  the  office  of  the  acceptors  was 
closed,  as  the  notary  states  it  to  have  baen.  The  only  fact  upon  which  he  re- 
lies to  charge  the  defendant  with  neglect  is,  that  one  of  the  firm  of  Langton, 
Sears  &  Co.  resided  in  New  Orleans,  and  that  it  was  the  duty  of  the  notary  to 
have  made  inquiry  for  him  at  his  residence.  No  presumption,  under  such  cir- 
cumstances, can  be  made,  that  the  acceptors  had  removed  to  another  place  of 
business,  or  that  they  were  not  intentionally  absent  from  it  on  the  day  that 
they  knew  the  bill  was  payable.  This  case,  then,  must  be  determined  on  the 
fact  of  the  designed  absence  of  the  acceptors  on  that  day;  and  that  inference 
is  strengthened  by  no  one  having  been  left  there  to  represent  them.  All  mer- 
chants register  their  acceptances  in  a  bill  book.  It  cannot  be  presumed  that 
they  will  be  unmindful  of  the  days  when  they  are  matured.  Should  their 
counting-rooms  be  closed  on  such  days,  the  law  will  presume  that  it  has  been 
done  intentionally  to  avoid  payment,  and,  on  that  account,  that  further  in- 
quiries need  not  be  made  for  them  before  a  protest  can  be  made  for  non-pay- 
ment. Cases  can  ba  found,  and  many  of  them,  in  which  further  inquiries  than 
a  call  at  the  place  of  business  of  a  merchant  acceptor  has  been  deemed  proper, 
and  in  which  such  inquiries  not  having  been  made,  has  been  declared  to  be  a 
want  of  due  diligence  in  making  a  demand  for  payment;  but  the  rulings  in  such 
cases  will  be  found  to  have  been  made  on  account  of  some  peculiar  facts  in 
them  which  do  not  exist  in  this  case.  And  in  the  same  class  of  cases  it  has 
been  ruled  that  the  protest  should  contain  a  declaration  by  the  notary  that  his 
call  to  present  a  bill  for  payment  has  been  made  in  the  business  hours  of  the 
day ;  but  in  no  case  has  the  latter  ever  been  presumed  in  favor  of  an  acceptor, 
whose  place  of  business  has  been  so  closed  that  a  demand  for  payment  could 
not  be  made  there  upon  himself  or  upon  some  one  left  there  to  attend  to  his 
business. 

Lord  Ellenborough  said,  in  the  case  of  Crosse  v.  Smith,  1  Maule  &  S.,  545: 
"The  counting-house  is  a  place  where  all  appointments  respecting  business  and 
all  notices  should  be  addressed ;  and  it  is  the  duty  of  the  merchant  to  take 
care  that  proper  persons  shall  be  in  attendance."  It  was  also  ruled  in  that  case, 
that  a  verbal  message,  imparting  the  dishonor  of  a  bill,  sent  to  the  counting- 
house  of  the  drawer  during  the  hours  of  business,  on  two  successive  days,  the 
messenger  knocking  there,  and  making  a  noise  sufficient  to  be  heard  within, 
and  no  one  coming,  was  sufficient  notice.  In  this  case  the  facts  were,  that  Fea 
*S?  Co.  had  a  counting-house  at  Hull,  where  they  were  merchants,  and  one  lived 
within  one  mile  and  the  other  within  ten  miles  of  Hull.  The  Monday  after 
Smith  &  Co.  received  the  bill,  their  clerk  went  to  give  notice,  and  called  at  the 
counting-house  of  Fea  &  Co.  about  half  after  ten  o'clock.  He  found  the  outer 
door  open;  the  inner  one  locked.  He  knocked  so  that  he  must  have  been 
heard,  had  any  one  been  there,  waited  two  or  three  minutes,  and  went  away^ 
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and  on  his  return  from  the  counting-room  he  saw  Fea  &  Co.'s  attorney,  and 
told  hira.  The  next  Monday  he  went  again  at  the  same  hour,  but  with  no 
better  success.  No  written  notice  was  left,  nor  was  any  notice  sent  to  the  resi- 
dence of  either  of  the  parties.  The  court  took  time  to  consider,  and  then  held, 
•without  any  reference  to  the  clerk  having  called  at  the  counting-house  two 
successive  days,  that  going  to  the  counting-house  at  a  time  it  should  have  been 
open  was  sufficient,  and  that  it  was  not  necessary  to  leave  a  written  notice,  or 
to  send  to  the  residence  of  either  of  the  parties.  In  Bancroft  v.  Hall,  Holt,  476, 
the  plaintiff  received  notice  of  the  bill's  dishonor  at  Manchester,  2ith  May. 
The  same  day  he  sent  a  letter  by  a  private  hand  to  his  agent  at  Liverpool,  to 
give  defendant  notice.  The  agent  called  at  the  defendant's  counting-house 
about  six  or  seven  P.  M.,  but  the  counting-house  was  shut  up,  and  the  defend- 
ant did  not  receive  notice  of  the  dishonor  of  the  bill  until  the  morning  of  the 
27th  —  Monday.  Two  points  were  ruled:  1st.  That  sending  bj^  a  private 
hand  to  an  agent  to  give  notice  was  sufficient.  2d.  That  it  was  sufficient  for 
the  agent  to  take  the  ordinary  mode  to  give  notice  —  the  ordinary  time  of 
shutting  up  was  eight  or  nme.  Where  the  indorserof  a  note  shut  up  his  house 
in  town  soon  after  the  note  was  made,  and  before  it  became  due,  and  retired  to 
his  house  in  the  country,  intending,  however,  only  a  temporary  residence  in 
the  country,  it  was  held  that  a  notice  left  at  his  house,  by  having  been  put 
into  the  key-hole,  was  sufficient  to  charge  hira.     Stewart  v.  E  len,  2  Gaines,  121. 

This  court  held  in  Williams  v.  Bank  of  United  States,  2  Pet.,  96  (§§  1008-10, 
infra),  that  sufficient  diligence  had  been  shown  on  the  part  of  the  hoLler  of  a 
note  to  charge  the  indorser,  under  the  following  circumstances:  A  notary  pub- 
lic employed  for  the  purpose  called  at  the  house  of  the  indorser  of  a  note,  to 
give  him  notice  of  its  dishonor;  and  finding  the  house  shut  and  locked,  ascer- 
tained from  the  nearest  resident  that  the  indorser  and  his  family  had  left  town 
on  a  visit.  He  made  no  further  inquiry  where  the  indorser  had  gone,  or  how 
long  he  was  expected  to  be  absent,  and  made  no  attempt  to  ascertain  whether 
he  had  left  any  person  in  town,  to  attend  to  his  business,  but  he  left  a  notice  of 
the  dishonor  of  the  note  at  an  adjoining  house,  requesting  the  occupant  to  give 
it  to  the  indoreer  upon  his  return. 

^nX.Itisno  longer  reqxdred,  xohere  an  acceptor  has  removed  from  a  town^  to 
make  effort  to  find  out  his  nexo  place  of  hicsiness  or  residence  for  the  purpose  of 
making  demand. 

In  making  a  demand  for  an  acceptance^  the  party  ought,  if  possible,  to  see 
the  drawee  personally,  or  some  agent  appointed  by  him  to  accept;  and  diligent 
inquiry  must  be  made  for  him,  if  he  s^all  not  be  found  at  his  house  or  place  of 
business;  but  a  demand  for  payment  need  not  be  personal,  and  it  will  be  suffi- 
cient if  it  shall  be  made  at  one  or  the  other  place  in  husiness  hours,  Chitty, 
274,  367.  It  was  formerly  the  practice,  if  the  house  of  the  acceptor  was  shut 
up  when  the  holder  called  there  to  present  the  bill  for  payment,  and  no  person 
was  there  to  represent  him,  and  it  appeared  that  he  had  removed,  that  the  holder 
Avas  bound  to  make  eflforts  to  find  out  to  what  place  he  had  removed  and  there 
make  a  payment  [demand].  Such,  however,  is  no  longer  the  practice  either  in 
England  or  in  the  United  States,  nor  has  it  been  in  the  United  States  for  many 
years.  It  is  now  sufficient  if  the  bill  shall  be  taken  to  the  residence  of  the  ac- 
.ceptora,  as  that  may  be  stated  in  the  bill,  for  the  purpose  of  demanding  pay- 
ment, and  to  show  that  the  house  was  shut  up,  and  that  no  one  was  there. 
Hine  v.  Allely,  4  Barn.  &  Ad.,  624.  It  has  been  decided  by  the  supreme  court ' 
in  Tennessee,  that  the  protest  of  a  foreign  bill  of  exchange,  drawn  upon  a  firm 
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in  New  Orleans,  with  no  place  of  payment  designated,  where  it  appeared  that 
the  deputy  of  a  regularly  commissioned  notary  had  called  sevaral  times  at  the 
office  of  the  acceptors  to  make  demand  of  payment,  but  found  no  one  there  of 
whom  the  demand  could  be  made,  was  sufficient  to  excuse  a  demand,  and  to  fix 
the  liability  of  the  indorsers  to  whom  notice  hal  been  given.  Union  Bank  v. 
Fowlkes,  2  Sneed,  555.  The  supreme  court  of  Louisiana,  in  Watson  v.  Temple- 
ton,  11  Annual,  137,  declares  "that  a  demand  made  within  the  usual  hours  of 
business,  at  the  commercial  domicile  of  a  partnership,  for  the  payment  of  a 
note  or  bill  due  by  the  firm,  is  a  sufficient  presentment;  that  it  was  not  neces- 
sary to  make  a  further  demand  at  the  private  residences  of  individual  persons. 
The  place  of  business  is  the  domicile  of  the  firrrhy  and  it  is  their  duty  to  have 
suitable  persons  there  to  receive  and  answer  all  demands  of  business  made  at 
that  place."  Going  with  a  promissory  note,  to  demand  payment,  to  the  place 
of  business  of  the  notary,  in  business  hours,  and  finding  it  shut,  is  using  due 
diligence.  Shed  v.  Brett,  1  Pick.,  413.  In  the  case  of  the  B.  B.  at  Decatur  v. 
Hodges,  the  supreme  court  of  Alabama  say:  "The  court  below  exeluded  the 
protest  for  non-payment,  because  the  presentment  is  stated  thereon  to  have 
been  made  of  the  bookkeeper  of  the  drawees  in  their  counting-room,  they  being 
absent.  This  was  erroneous.  The  bill  was  presented  at  the  place  of  business  of 
the  firm,  at  their  counting-room.  If  they  had  intended  to  pay  the  bill,  it  was 
their  duty  to  have  been  present  on  the  day  of  payment,  or  to  have  left  means 
for  making  such  payment  in  charge  of  some  one  authorized  to  make  it.  The 
notary  finding  them  absent  from  their  place  of  business,  and  their  bookkeeper 
there,  might  well  make  protest  of  the  dishonor  of  the  bill  for  non-payment 
upon  presentment  to,  and  refusal  by,  him."  When,  upon  presentment  for  ac- 
ceptance, the  drawee  does  not  happen  to  be  found  at  his  house  or  counting- 
room,  but  is  temporarily  absent,  and  no  one  is  authorized  to  give  an  answer 
whether  the  bill  will  be  accepted  or  not,  in  such  case  it  would  seem  the  holder 
is  not  bound  to  consider  it  as  a  refusal  to  accept,  but  he  may  wait  a  reasonable 
time  for  the  return  of  the  drawee.  He  may  present  the  bill  on  the  next  day, 
but  this  delay  is  not  allowable  in  a  presentment  for  payment.  This  must  be 
made  on  the  day  the  bill  falls  due;  and  if  there  be  no  one  ready  at  the  pla/!e 
to  pay  the  bill,  it  should  be  treated  as  dishonored  and  protested.  Story  on 
Bills,  sec.  250;  Chitty  on  Bills  (9th  ed.),  400. 

§  77'2,  It  will  be  presumed  that  a  ^presentment  was  7)iade  at  a  proper  hour  of 
the  day. 

The  supreme  court  of  New  York  has  ruled  that  where  a  notary's  entry  case 
states  that  presentment  and  demand  were  made  at  the  maturity  of  a  bill,  at 
the  office  of  C.  &  S.,  the  acceptors,  this  language  imports  that  the  office  was 
their  place  of  business,  and  it  will  be  presumed,  in  favor  of  the  notary*  that  the 
time  in  the  day  was  proper.  Burbank  v.  Beach,  15  Barb.,  326.  The  preceding 
citation  is  in  conformity  with  what  the  supreme  court  of  New  York  had  ruled 
thirteen  years  before,  in  the  case  of  the  Cayuga  Bank  v.  Hart,  2  Ilill,  635. 
Its  language  is,  that  where  a  notarial  certificate  of  a  protest  of  a  bill  of  ex- 
change stated  a  presentment  for  payment  at  the  office  of  an  acceptor,  on  the 
proper  day,  and  that  the  office  was  closed,  but  wa^  silent  as  to  the  hour  of  the 
day  of  dmng  the  act^  that  it  was  suffioienty  and  the  regularity  t?i  tliat  particidar 
should  he  presumed. 

We  infer,  from  all  the  cases  in  our  books,  notwithstanding  many  of  them 
are  contradictory^  to  subsequent  decisions,  that  the  practice  now,  both  in  En- 
gland and  the  United  States,  does  not  require  more  to  be  done,  in  the  present- 

708 


DEMAND.  §  772. 

ment  of  a  bill  of  exchange  to  an  acceptor  for  payment,  than  that  the  demand 
should  be  made  of  a  merchant  acceptor  at  his  counting  room  or  place  of  busi- 
ness; and  if  that  be  closed,  so  in  fact  that  a  demand  cannot  be  made,  or  that 
the  acceptor  is  not  to  be  found  at  his  place  of  business,  and  has  left  no  one 
there  to  pay  it,  that  further  inquiry  for  him  is  not  necessary,  and  will  be  con- 
sidered as  due  diligence;  and  that  presenting  a  bill  under  such  circumstances 
at  the  place  of  business  of  the  acceptor  will  be  pmna  facie  evidence  that  it 
had  been  done  at  a  proper  time  of  the  day.  If  that  shall  be  denied,  it  must 
be  shown  by  evidence.  But  whatever  may  have  been  the  differences  between 
cases  upon  this  subject,  both  in  England  and  the  United  States,  there  has  al- 
ways been  a  requirement  in  both  countries,  and  everywhere  acknowledged  in 
the  United  States,  which  protects  the  defendant  in  this  suit  from  any  responsi- 
bility to  the  plaintiff.  The  requirement  is  this:  that  the  protest  was  made 
in  this  case  in  conformity  with  the  practice  and  law  of  Louisiana,  where  the 
bill  was  paj^able.  Rothschild  v,  Currie,  1  Q.  B,  43;  11  Smedes  &  M.,  182. 
"We  are  aware  of  the  contrariety  of  opinion  which  prevailed  for  many  years 
in  regard  to  what  should  be  considered  due  diligence  in  making  a  presentment 
of  a  bill  of  exchange  for  payment  to  an  acceptor  of  it  under  such  circum- 
stances as  are  certified  to  by  the  notary  in  this  case.  We  have  carefully  ex- 
amined most  of  them,  from  the  case  of  Cotton  v.  Butler,  in  Strange,  1086,  to 
the  year  1856,  and  we  have  adopted  those  of  later  years  as  our  best  guide,  and 
as  having  a  better  foundation  in  reason  for  the  practice  and  the  commercial 
law  of  the  present  day,  and  because  we  think  it  has  mostly  prevailed  in  the 
United  States  for  thirty  years. 

As  the  view  which  we  have  taken  of  this  case  disposes  of  it  in  favor  of  the 
defendant,  we  shall  not  notice  another  point  made  in  the  argument  in  his  be- 
half, which  was  that  the  plaintiff's  right  of  action,  if  he  ever  had  one  against 
the  defendant,  was  excluded  by  the  Louisiana  law  of  prescription.  We  direct 
the  affirmance  of  the  judgment  of  the  circuit  court. 

WALLACE  V.  AGRY. 
(Circuit  Court  for  Maine:  4  Mason,  33ft-348.     1827.) 

Statement  of  Facts. —  The  brig  Diana,  Heddean,  master,  arrived  at  Havana, 
Cuba,'  and  procured  a  partial  cargo  of  sugar,  to  be  carried  to  Bremen.  To  • 
make  out  a  full  cargo  the  master  bought  of  the  plaintiffs  one  hundred  and  fifty 
boxes  of  sugar  on  account  of  the  owners  of  the  brig,  defendants  in  this  action. 
To  pay  for  this  sugar  the  master  drew  a  bill  for  £848,  6.?.,  11^.,  dated  June  18, 
1825,  payable  at  sixty  days'  sight,  on  one  Williams,  the  agent  in  London  of  the 
owners.  Williams  had  funds  of  theirs  in  his  possession,  although  this  was  not 
known  to  the  master  or  the  plaintiffs,  who  expected  the  bill  would  be  paid  out 
of  the  proceeds  of  the  sugar,  which  were  to  be  remitted  to  Williams  after  it 
had  been  sold  in  Bremen.  Insurance  was  arranged  to  be  effected  on  the  sugar 
by  one  Whitney,  agent  at  Boston  of  plaintiffs.  These  proceedings  were  all 
ratified  by  the  owners  of  the  brig.  The  brig  proceeded  on  her  voyage,  and, 
after  notifying  Williams  of  the  drawing  of  the  bill  and  the  intended  remit- 
tance, the  master  sold  the  sugar  at  Bremen  and  remitted  the  full  amount  to 
Williams,  who  received  it  August  19th.  The  bill  was  sent  to  Whitney  at  Boston, 
-who  received  it  July  7,  1825,  with  permission  to  sell  it  in  Boston  or  remit  it  to 
London.  He  attempted  to  sell  it,  but  thinking  the  price  of  exchange  too  low 
he  retained  it  until  September  29th,  when  he  sent  it  to  London,  directing  Will- 
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iaras  to  place  it  to  his  credit.  The  bill  reached  London  October  31st,  and  was 
protested  for  non-acceptance.  Protest  and  information  of  all  the  facts  were 
sent  Whitney,  and  reached  him  December  2Sth.  He  immediately  informed 
defendants  by  mail  of  the  protest  for  non-acceptance,  but  did  not  transmit  the 
protest  or  a  copy  to  them.  Defendants  at  first  made  no  objection  to  their 
liability  to  pay ;  then  they  expressed  dissatisfaction  at  the  long  detainer  of  the 
bill  in  Boston,  ami  finally  expressed  fears  of  their  ability  to  pay.  The  action 
was  assumpait  on  the  bill,  and  the  declaration  averred  the  presentment  for 
acceptance,  protest  for  non-acceptance,  and  due  notice  thereof  to  defendants; 
and  also  presentment  for  payment,  and  protest  for  non-payment,  and  due  notice 
thereof.  But  no  presentment  for  payment  or  protest  for  non-payment  was 
proved  in  the  case.     Plea,  general  issue. 

Charge  by  Story,  J. 

Some  of  the  questions  of  law,  in  this  case,  are  of  considerable  importance, 
and  require  from  the  court  an  explicit  opinion.  The  first  objection  to  the 
plaintiff's  right  of  recovery  is,  that  no  presentment  for  payment,  or  protest  for 
non-payment,  or  due  notice  thereof  to  the  defendants,  is  proved  according  to 
the  allegations  of  the  declaration.  I  agree  that,  under  the  circumstances  of 
this  case,  the  defendants  stand  in  the  same  situation  as  if  they  were  the  draw- 
ers of  the  bill.  They  have  adopted  the  acts  of  the  master,  and  ratified  the 
draft  on  Williams;  and  the  plaintiff  is  therefore  at  liberty  to  consider  them  as 
subject  to  the  same  responsibility  as  if  the  bill  were  drawn  by  them,  and  no 
more.  See  Van  Iteimsdyk  v,  Kane,  1  Gall.,  630 ;  S.  C,  9  Cranch,  155.  But  if  they 
were  drawers  of  the  bill,  there  would  be  no  necessity  of  proving  the  averments 
.  in  the  declaration  of  presentment  for  payment  and  protest,  and  notice  for  non- 
payment. The  declaration  contains  a  prior  averment  of  a  presentment  and 
protest  for  non-acceptance,  and  due  notice  thereof  to  the  defendants.  The 
cause  of  action  of  the  plaintiff  was  complete  by  such  non-acceptance  and  no- 
tice, and  it  was  wholly  unnecessary  afterwards  to  make  any  presentment  for 
payment.  The  other  averments,  therefore,  of  presentment  for  payment,  etc., 
are  wholly  immaterial,  and  may  be  rejected  as  surplusage.  They  constitute 
no  part  of  the  averments  entitling  the  plaintiff  to  recover.  The  case  is  not  like 
that  of  a  material  averment,  more  spooial  than  the  law  requires;  there  the 
whole  must  be  proved  as  laid.  But  here  the  averments  are  distinct  of  matters 
foreign  to  the  right  of  the  recovery,  and  may  be  rejected  without  prejudicing 
the  plaintiff's  right.  UtlU  per  inutile  noti  vi.tiatiu\  Such,  upon  principle,  I 
take  the  law  to  be;  and  the  authorities  conform  to  it.  Chitty  on  Bills,  300; 
1  Starkie,  7;  Mason  v.  FrankHn,  3  Johns.,  202. 

§  773.  liill  of  exchange  is  prima  facie  an  absoluts  payinetU. 

Then  it  is  said  that  there  can  be  no  recovery  upon  the  money  counts  in  this 
case,  because  the  taking  of  the  bill  of  exchange  was  a  satisfaction,  and  conse- 
quently an  extinguishment  of  the  original  contract  for  advances  to  purchase 
the  sugars.  And  in  corroboration  of  this  position  it  is  argued  that,  by  the  law 
of  Massachusetts  and  Maine,  the  taking  of  a  negotiable  security  for  a  debt 
amounts  to  an  absolute,  and  not  merely  to  a  conditional,  paj^ment.  The  rule  is 
certainly  so  in  these  states,  with  this  limitation,  that  the  taking  of  such  security 
is  only  prima  facie  evidence  of  being  an  absolute  payment;  but  the  fact  is  o|)en 
to  explanation,  and  is  not  conclusive  where  the  other  circumstances  qualify  or 
repel  the  presumption.  Thatcher  v,  Dinsmore,  5  Mass.,  290;  Maneeley  v, 
M'Gee,  6  Mass.,  143;  Groodenow  v.  Tyler,  7  Mass.,  36;  Johnson  v,  Johnson,  11 
Mass.,  359;  Chapman  v,  Durant,  10  Mass.,  47;  Varner  v,  Nobleborough,  2 
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Greenl.,  121 ;  Greenwood  v.  Curtis,  4  Mass.,  93.  Even  with  this  limitation, 
however,  the  rule  differs  from  that  of  the  common  law,  which  .is  adopted  in 
many  of  the  commercial  states  in  the  Union.  By  the  common  law  a  negotiable 
promissory  note  given  by  a  debtor  to  his  creditor  for  a  subsisting  debt  is  not  a 
discharge  of  the  debt.  It  is  not,  in  a  legal  sense,  a  security  of  a  higher  nature. 
Ehoades  v.  Barnes,  1  Burr.,  9.  But  if  it  be  negotiated  and  outstanding  in  the 
hands  of  a  third  person  at  the  time  of  a  suit  brought  for  the  original  debt,  it 
may  be  pleaded  in  bar  of  the  action.  See  Kearslake  v.  Morgan,  6  Term  K, 
513 ;  The  King  v.  Dawson,  "Wight.,  32.  A  note  or  draft  of  a  third  person  may, 
indeed,  by  express  agreement  of  the  parties,  be  taken  as  payment  and  thereby 
operate  as  a  discharge  of  the  debt;  but  unless  there  be  such  an  agreement,  or  the 
•creditor  has  been  guilty  of  laches,  if  the  note  or  draft  be  dishonored  the  creditor 
may  resort  to  his  original  debt.  Puckford  v.  Maxwell,  6  Term  R.,  52;  Ower- 
non  V,  Morse,  7  Term  R.,  6i.  And  this  doctrine  of  the  common  law  I  take  to 
be  extensively  adopted  in  our  own  commercial  states.  Tobey  v.  Barber,  S.Johns., 
68;  Scheraerhorn  v,  Loines,  7  Johns.,  311;  Putnam  v,  Lewis,  8  Johns.,  389; 
Johnson  v.  Weed,  9  Johns.,  310;  Pintard  v.  Tackington,  10  Johns.,  lOi;  Holmes 
V,  D'Camp,  1  Johns.,  34;  Burdick  v.  Green,  15  Johns.,  247;  Sheehy  v.  Mande- 
ville,  6  Cranch,  253  (g§  1406-7,  infra).  But  if  the  doctrine  of  the  Massachu- 
setts and  Maine  courts  were  admitted  to  govern  in  this  case,  the  circqmstances 
are  such  as  would  repel  any  presumption  that  the  bill  was  received  as  absolute 
payment  so  as  to  discharge  the  owners  from  personal  responsibility  in  case  of  its 
dishonor.  On  the  contrary,  the  bill  seems  to  have  been  relied  on  as  collateral  * 
security  and  intended  to  discharge  the  debt  only  upon  payment  out  of  the  tunas 
which  were  to  be  remitted  from  Bremen.  If  those  funds  were  not  remitted  by 
the  master,  or  the  bill  were  not  paid  at  maturity,  it  can  scarcely  be  believed 
that  the  plaintiff  meant  to  rely  exclusively  on  the  credit  of  the  drawer  of  the 
bill.  The  case,  however,  does  not  call  for  any  decision  on  this  point  because  it 
is  not  to  be  governed  by  the  law  of  Massachusetts  or  Maine. 

§  7  7  4,  Traiuaction  in  Caha  governied  by  Spanish  law. 

It  is  a  transaction  originating  in  and  consummated  at  Cuba,  and  is  to  be  gov- 
erned by  the  law  of  Spain  and  not  by  the  law  of  America  applicable  to  this 
subject.  What  is  the  law  of  Spain  I  have  no  accurate  means  of  knowing,  and 
it  is  the  duty  of  the  party  who  sets  up  the  defense  to  establish  it  in  evidence  by 
-competent  proofs.  If  he  fails  so  to  do  the  court  can  take  no  legal  notice  of 
the  point.  There  is,  however,  much  reason  to  believe  that  the  civil  law,  which 
is  the  law  of  Spain,  does  not  make  a  bill  of  exchange  an  extinguishment  of  a 
prior  debt  unless  the  parties  expressly  so  stipulated.  -See  Pothieron  Obligations, 
part  3,  ch.  %  art.  4;  1  Domat.,  B.  4,  tit.  3,  §  1,  p.  491. 

§  7  7  5.  The  Tprotest  of  non-acceptajice  or  copy  tliereof  need  not  accompany  the 
notice  to  the  drawers,  • 

Another  objection  is  that  the  protest  of  non-acceptancel  did  not  accompany 
the  notice  to  the  defendants,  and  it  is  strenuously  contended  that,  by  our  law 
the  notice,  without  such  accompanying  protest,  or  a  copy,  is  a  mere  nullity. 
The  case  of  Blakeley  v.  Grant,  6  Mass.,  3S6,  contains  a  remark  which  certainly 
countenances  the  suggestion,  but  it  was  wholly  gratuitous  in  that  case,  not  being 
called  for  by  any  argument  urged  at  the  bar  or  by  any  facts  in  controversy.  It 
is,  indeed,  somewhat  questionable  whether  the  remark  itself  attracted  the  close 
observation  of  the  court.  I  can  only  say  that,  as  at  present  advised,  I  think 
that  the  dictum  is  not  law,  and  I  have  no  reason  to  suppose  that  it  has  been 
actually  conformed  to  in  practice.     See  Stanton  v.  Blossom,  11  Mass.,  116.  Thd 
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English  rule  as  to  foreign  bills  is  directly  the  other  way.  It  is  the  clear  result 
of  decisions  in  England  purporting  to  be  founded  on  the  general  law  merchant, 
that  the  notice  is  sufficient  though  a  copy  of  the  protest  is  not  sent.  Chitty 
on  Bills  (5th  ed.),  282;  Robins  v,  Gibson,  3  Camp.,  334;  S.  C,  1  Maule  &  s\ 
288;  Cromwell  v.  Ilynson,  2  Esp.,  511;  Chatters  v.  Bell,  4  Esp.,  48.  But  this 
bill,  being  drawn  in  a  foreign  country,  is,  strictly  speaking,  to  be  governed  on 
this  point  by  the  law  of  that  country  as  to  notice  and  protest.  And  in  the  ab- 
sence of  any  other  proof  the  court  might  well  presume  that  the  law  of  Spain 
does  not  differ  from  that  acted  upon  in  England.  If  it  did,  the  learned  counsel 
for  the  defendants  would  doubtless  have  established  it  by  some  competent 
evidence.     See  Pothier,  Traite  de  Change,  part  1,  ch.  5,  arts.  149,  150. 

§  776,  Delay  in  presenting  sixty  dmf  sight  draft 

But  the  principal  objection  is,  that  there  has  been  gross  negligence  in  the  re- 
mittance of  the  bill,  and  that  this,  at  all  events,  would  discharge  the  drawer, 
and  by.  consequence  the  present  defendants.  There  is  a  difference  between  the 
case  of  a  bill  of  exchange,  drawn  payable  at  so  many  days  after  date,  and  one 
drawn  payable  at  so  many  days  after  sight.  In  the  former  case  the  bill  must 
be  presented  by  the  period  of  its  maturity ;  in  the  latter  it  is  sufficient  if  it  be 
presented  in  a  reasonable  time.  What  that  reasonable  time  is,  depends  upon 
the  circumstances  of  each  particular  case,  and  no  definite  rule  has  as  yet  been 
laid  down,  or  indeed  can  be  laid  down,  to  govern  all  cases.  The  question  is  a 
question  of  fact  for  the  jury,  and  not  of  law  for  the  abstract  decision  of  the 
court.  Such,  as  I  take  it,  is  the  doctrine  of  the  authorities.  There  is  one  other 
limitation,  or  rather  illustration,  of  the  principle,  which  is  very  material.  It  is 
this:  that  the  holder  is  not  at  liberty  to  lock  up  the  bill  for  any  length  of  time 
in  his  own  possession,  but  he  may  put  it  into  circulation,  and  though  it  may  re- 
main a  considerable  time  in  circulation,  if  there  be  no  unreasonable  delay  in 
any  of  ,the  successive  holders,  the  delay  of  presentment  for  acceptance  is  not 
fatal  to  the  party  in  case  of  a  dishonor.  Muilman  v.  D'E^uino,  2  H.  Black., 
565;  Goupy  v.  Harden,  7  Taunt.,  159;  Fry  v.  Hill,  7  Taunt.,  397;  Field  v, 
Nickerson,  13  Mass.,  131;  Kyd  on  Bills,  117;  Bay  ley  on  Bills  (2d  ed.),  60; 
Chitty  on  Bills  (5th  ed.),  208.  In  the  present  case  the  bill  was  not  put  into 
circulation,  but  was  locked  up  in  the  hands  of  the  agent  of  the  plaintiff,  at 
Boston,  from  the  6th  of  July  to  the  29th  of  September.  It  has  been  said  that 
the  plaintiff  was  bound  to  send  it  direct  fron  Havana  to  England  by  some 
regular  conveyance,  and  had  no  right  to  remit  it  to  Boston  for  sale.  I  am  of  a 
different  opinion.  The  party  who  receives  a  negotiable  bill,  payable  after  sight, 
has  a  right  to  sell  it  in  the  market  where  he  resides,  or  to  send  it  to  any  other 
place  for  sale.  He  is  not  bound  personally  to  make  a  remittance  of  it  or  to 
send  it  directly  to  the  country  on  which  it  is  drawn.  He  is  at  full  liberty  to 
put  it  in  circulation  or  to  senfl  it  to  any  other  piace  for  sale  or  remittance;  and 
the  only  limitation  upon  this  right  is,  that  he  shall  have  it  presented  within  a 
reasonable  time,  be  the  conveyanQC  direct  or  indirect.  To  be  sure,  the  usage 
of  trade  is  to  be  consulted  on  this  as  on  other  occasions.  The  holder  of  such  a 
bill  is  not  at  liberty  to  send  it  to  very  remote  places,  wholly  out  of  the  course  of 
trade,  if  there  be  unreasonable  delay  thereby  in  the  presentment  for  acceptance, 
and  thus  to  fix  the  drawer  with  an  indefinite  responsibility.  But,  on  the  other 
hand,  the  transmission  in  a  direct  trade  is  not  necessary.  No  one  can  doubt 
that,  by  the  course  of  trade,  many  bills  of  exchange,  drawn  in  the  Havana  on 
England,  are  sent  to  the  United  States  for  remittance  or  sale.  The  very  testi- 
mony in  this  case  establishes  this  fact.     It  would  be  a  most  mconvenient  rule 
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to  hold  that  such  a  negotiation  of  bills  was  at  the  sole  peril  of  the  holder.  I 
know  of  no  rule  of  law  reaching  to  such  extent.  In  ray  judgment,  the  remit- 
tance of  the  bill  to  Boston  for  sale  was  not  a  discharge  of  the  defendants. 

Then  as  to  the  delay.  The  jury  must,  independent  of  the  asserted  agree- 
ment, look  to  all  the  circumstances.  If  the  bill  had  been  presented  before  the 
19th  of  August,  when  the  funds  reached  Williams,  it  would  have  been  protested 
for  non-acceptance.  That  it  was  in  the  contemplation  of  all  the  parties  that 
the  bill  should  or  might  be  retarded,  so  as  not  to  reach  the  drawee  before  the 
fund,  is  most  manifest  from  all  the  circumstances  of  the  case.  The  whole  ar- 
rangement proceeded  upon  this  as  an  implied  basis;  for  otherwise,  in  case  the 
bill  were  sold,  it  would  be  returned  by  the  holder,  with  heavy  damages  against 
the  prior  parties,  since  his  right  of  action  would  be  complete  by  the  dishonor, 
and  he  would  not  be  obliged  to  wait  for  the  funds.  Now  the  bill  itself  would 
not  have  been  paid,  if  it  had  been  presented  later  than  the  21st  of  August,  for 
it  would  not  have  arrived  at  maturity,  if  presented  at  a  later  period,  before 
Williams'  failure,  which  was  on  the  24:th  of  October.  In  reality,  then,  there 
were  but  two  days  for  the  presentment  of  the  bill,  in  which  acceptance  and 
payment  would  have  followed  each  other.  The  loss,  therefore,  which  has  been 
sustained,  cannot  have  arisen  from  any  want  of  due  presentment,  unless  there 
was  an  unreasonable  delay  in  not  remitting  the  bill  before  the  21st  of  August. 
The  evidence  establishes  the  usual  average  time  of  remitting  bills  from  Ha- 
vana to  London,  by  common  conveyances,  to  be  about  fifty  days;  and  calculat- 
ing this  to  be  the  earliest  period  for  remittance,  where  there  is  no  delay,  the 
bill,  if  sent  on  its  passage  on  the  20th  of  June,  would  not  have  reached  Lon- 
don sooner  than  the  10th  of  August;  and  supposing  the  remittance  to  Boston 
justifiable,  not  until  the  25th  of  August.  In  this  view  there  can  scarcely  arise 
the  least  doubt  that  there  was  no  delay  in  not  remitting  the  bill  until  after  the 
funds  reached  London.  The  plaintiff,  having  sent  the  bill  to  Boston  for  sale,  had 
a  right  to  some  time  to  look  out  for  a  purchaser;  and  in  the  uncertainty  of  the 
time  when  the  funds  might  be  expected  to  reach  London,  he  ought  to  be 
allowed,  for  the  benefit  of  all  concerned,  a  liberal  indulgence  as  to  his  calcular 
tions  of  time.  The  only  real  difficulty  is,  whether  the  subsequent  delay  to  the 
29th  of  September  was  not  an  unreasonable  time,  not  because  it  actually 
occasioned  the  loss,  but  because  it  was  a  giving  credit  to  the  drawee,  and  thereby 
putting  the  bill  at  the  risk  of  the  plaintiff,  as  to  the  solvency  of  the  drawee. 
In  coming  to  a  conclusion  upon  this  point,  the  jury  will  weigh  the  whole  evi- 
dence, and  take  into  consideration  the  course  of  trade,  and  the  understanding 
of  the  parties  in  this  particular  case.  If  there  has  been  any  act  of  the  defend- 
ants, or  their  agent,  adopting  the  delay,  or  recognizing  their  responsibility  with 
full  knowledge  of  the  delay,  that  would  be  decisive  of  itself.  But  in  the  ab- 
sence of  such  evidence,  it  will  still  be  for  them  to  say  whether  the  delay  be, 
upon  all  circumstances,  unreasonable. 

Hitherto  I  have  considered  the  case  as  if  it  were  governed  by  the  rules  of 
the  common  law;  but  as  I  have  before  observed,  the  case  arose  in  Cuba,  and  in 
this,  as  in  other  respects,  it  must  be  governed  by  the  Spanish  law.  It  has 
been  treated,  however,  as  a  question  not  varied  .by  any  thing  peculiar  to  the 
law  of  Spain,  and  therefore  the  court  has  given  its  opinion  accordingly.  It 
is  most  probable  that  the  Spanish  law  is  quite  as  indulgent,  if  not  more  so  than 
ours,  to  the  rights  of  the  holder.  See  Pothier's  Traite  du  Contract  de  Change, 
part  1,  ch.  5,  §  2,  art.  143 ;  Locre  s  Esprit  du  Code  de  Commerce,  2  tom.,  p.  242; 
Code  de  Commerce,  lib.  1,  tit.  8,  §  11,  art.  160,  etc.     If  there  was  any  special 
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agreement  in  the  case,  beyond  what  the  other  facts  would  naturally  imply,  it 
will,  of  course,  be  conclusive  upon  the  point  now  under  consideration.  The 
testimony  is  in  conflict,  and  it  will  be  for  the  jury  to  decide  upon  the  credit  to 
which  it  is  entitled. 

ADAMS  V.  OTTERBACK. 

(15  Howard,  539-546.     1853.) 

Opinion  by  Mb.  Justice  McLean. 

Statement  of  Facts. —  This  was  a  writ  of  error  to  the  circuit  court  of  the 
United  States  for  the  District  of  Columbia.  This  action  was  brought  on  a 
promissory  note  dated  the  11th  March,  1848,  given  by  George  W.  Yellett, 
Henry  Haw  and  William  B.  Scott,  in  th^  name  of  Ilaw,  Yellett  &  Co.,  ia 
which  they  promised  to  pay  to  Phillip  Otterback,  Esquire,  or  order,  sixty  days 
after  date,  the  sum  of  $800  for  value  received;  which  note,  before  it  became 
due,  was  assigned  to  the  plaintiff.  The  general  issue  was  pleaded,  and  the 
cause  was  tried  by  a  jury. 

The  note  was  discounted  by  the  Bank  of  Washington,  the  proceeds  of  which 
were  drawn  by  the  defendant. 

The  following  facts  appear  in  the  bill  of  exceptions:  The  note  was  unpaid 
at  maturity,  and  on  Monday,  the  15th  of  May,  after  three  o'clock  of  that  day, 
was  delivered  by  the  bank  to  George  Sweeney,  the  notary  employed  by  said 
bank,  to  demand  payment  thereof,  and  for  protest  if  not  paid.  The  notary 
stated  that  he  demanded  payment  at  the  United  States  Hotel,  and  was  answered 
*' neither  of  the  proprietors  are  within,  and  it  cannot  be  paid."  On  the  same 
day  notice  was  left  at  the  dwelling  of  the  indorser.  The  witness  further  stated 
that  he  had  been  teller  of  the  bank  since  the  year  1836,  and  that  after  the 
-decision  of  the  case  of  Cookendorfer  v.  Preston,  by  the  supreme  court,  in  184:6, 
4  IIow.,  317,  the  said  bank  changed  the  usage  and  custom  which  had  thereto- 
fore prevailed  therein,  in  regard  to  the  demand  and  protest  of  negotiable  paper 
held  and  discounted  by  it;  and  in  all  cases  of  discount  they  thereafter  held  the 
paper  until  the  fourth  day  of  grace;  and  if  the  said  fourth  day  fell  on  Sunday, 
it  was  under  the  said  change  the  custom  of  the  bank  to  retain  it  until  Monday, 
and  on  that  day  to  deliver  the  same  to  the  notary  to  demand  payment  and  give 
notice;  and  Sylvester  B.  Bowman,  bookkeeper  of  the  bank,  states  that  since  the 
decision  of  said  case,  the  usage  had  been  changed  by  the  bank,  as  above  stated. 
No  notice  of  such  change  had  been  given,  so  far  as  the  witness  knew;  and  it 
was  further  stated,  that  four  cases  had  occurred  in  which  the  notes  becoming 
due  on  Sunday,  the  notice  was  given  on  Monday.  On  the  evidence,  this  court 
instructed  the  jury  that  the  plaintiff  had  not  used  due  diligence  in  demanding 
payment  and  giving  notice  of  non-payment  to  the  indorser  —  to  which  the 
plaintiff  excepted. 

§  777.    Usage  as  to  making  demand  sanctioned. 

This  court,  by  several  decisions,  have  sanctioned  the  usages  of  banks  in  this 
District,  in  making  demand  and  giving  notice  of  non-payment,  varying  from  the 
law  merchant  (Renner  v.  Bank  of  Columbia,  9  Wheat.,  587,  588;  Mills  v.  Bank 
of  United  States,  11  Wheat.,  ,431),  and  in  some  instances  where,  in  this  respect, 
notes  left  in  a  bank  for  collection,  have  been  placed  on  a  different  footing  from 
notes  discounted.     Cookendorfer  v.  Preston,  4  How.,  324. 

§  778.    Usage  must  he  of  long  standing  and  general  notoriety. 

But  these  usages  had  been  of  long  standing  and  of  general  notoriety. 
Eights  had  grown  up  under  them  which  could  not  be  disregarded  without  in- 
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jury  to  commercial  transactions.  In  the  case  before  us,  the  usage  relied  on, 
and  under  which  notice  to  the  indorser  was  given,  had  been  adopted  by  the 
bank  two  years  before  the  note  in  question  was  discounted,  but  it  seems  only 
four  cases  had  occurred  under  it.  No  public  notice  was  given  at  the  time  of 
its  adoption,  and  no  presumption  can  arise,  from  the  facts  stated,  that  the  in- 
dorser could  have  had  notice  of  the  usage.  It  is  said,  if  a  bank  may  establish 
a  usage,  it  may  change  it;  and  that  there  must  be  a  beginning  of  acts  under 
it.  This  may  be  admitted,  but  it  does  not  follow  that  a  usage  is  obligatory 
from  the  time  of  its  adoption.  To  give  it  the  force  of  law,  it  requires  an 
xicquiescence  and  a  notoriety,  from  which  an  inference  may  be  drawn  that  it 
is  known  to  the  public,  and  especially  to  those  who  do  business  with  the 
bank.  It  is  unnecessary  to  consider  whether  a  usage  adopted  might  acquire 
force  from  public  notices  generally  circulated.  No  such  notice  was  given  in 
this  case. 

§  7  7  9.   Usage  must  he  of  a  place^  not  of  a  hank. 

But  to  constitute  a  usage,  it  must  apply  to  a  place,  rather  than  to  a  particular 
bank.  It  must  be  the  rule  of  all  the  banks  of  the  place,  or  it  cannot,  consist- 
ently, be  called  a  usage.  If  every  bank  could  establish  its  own  usage,  the  con- 
fusion and  uncertainty  w^ould  greatly  exceed  any  local  convenience  resulting 
from  the  arrangement.  In  this  country  and  in  England,  three  days  of  grace 
^re  given  by  the  general  commercial  law,  and  the  da}*^  the  note  matures  is  not 
one  of  them.  In  Hamburg,  the  day  the  bill  falls  due  makes  one  of  the  days  of 
grace.  Notice  must  be  given  to  the  drawer  or  indorser  on  the  day  the  dis- 
honor takes  place,  or  on  the  next  day.  If  notice  be  given  through  the  post- 
office,  it  must  be  forwarded  by  the  first  mail  after  the  demand  of  payment.  If 
the  note  fall  due  on  Sunday,  under  the  general  law,  the  demand  of  payment 
must  be  made  on  Saturday.  The  usage  is  not  proved  in  this  case.  Four  in- 
stances, in  the  course  of  two  years,  are  insufficient  to  establish  a  usage.  Such 
.a  rule  would,  in  effect,  abolish  the  commercial  law,  in  regard  to  demand  and 
notice  on  promissory  notes  and  bills  of  exchange.  There  is  ground  to  doubt 
whether  any  deviation  from  the  general  law  has  not  been  productive  of  incon- 
venience. 

§  780.  A  demand  made  for  paynient  at  a  hotels  wWwut  explanation^  is  in- 
sufficient. 

No  explanation  is  given  why  the  demand  of  payment  on  the  note  was  made 
at  the  United  States  Hotel,  in  this  city.  Such  a  demand  would  seem  to  be  in- 
sufficient. 

We  are,  therefore,  of  the  opinion  that  there  was  no  error  in  the  instructions 
of  the  court  to  the  jury;  the  judgment  of  the  circuit  court  is,  therefore, 
affirmed. 

MITCHELL  V.  DEGRAND. 
(Circuit  Court  for  Massachusetts:  1  Mason,  176-182.     1817.) 

Opinion  by  Story,  J. 

Statement  of  FAcrrs. —  This  is  an  action  on  a  bill  of  exchange  brought  by  the 
payee  against  the  drawer.  The  bill  was  payable  live  days  after  sight,  and  was 
presented  at  the  counting  room  of  the  drawee  for  acceptance  on  the  30th  of 
September.  No  acceptance  was  then  made,  the  drawee  being  absent  on  mili- 
tary duty,  and  his  clerk  expressing  only  an  opinion  that  it  would  be  accepted 
by  the  drawee. 
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§  781.  Where  the  holder  of  a  hill  elects  to  consider  it  dishoruyred  for  non- 
acceptance,  a?ul  has  it  protested,  he  is  bovnd  to  give  the  drawer  notice. 

I  do  not  sa}^  that,  under  these  circumstances,  the  holder  was  bound  to  treat 
what  passed  between  him  and  the  clerk  as  a  non-acceptance  of  the  bill.  On 
the  contrary,  he  might  properly  have  waited  until  the  next  day  as  a  reasona- 
ble time  to  ascertain  the  intentions  of  the  drawee,  and  such  delay  could  not 
have  been  deemed  laches  on  his  part.  But  he  elected  to  consider  the  bill  as  dis- 
honored on  the  30th  of  September,  and  protested  it  accordingly  for  non-accept- 
ance. And  the  question  now  is  whether,  as  to  all  the  other  parties  to  the  bill, 
he  is  not  bound  by  that  act;  and  I  am  very  clear  that  he  is.  When  a  bill  is 
once  dishonored,  the  holder  is  bound  to  give  notice,  by  the  next  practicable 
mail,  to  the  parties  whom  he  means  to  charge  for  the  default.  Lenox  v.  Rob- 
erts, 2  Wheat,  377.  By  the  legal  construction  of  the  contract  they  have  a 
right  to  such  notice,  and  the  omission  to  give  it  with  duo  and  seasonable  dili- 
gence discharges  them  from  every  legal  liability  upon  the  bill.  No  such  notice 
was  given  in  this  case,  and  therefore  the  drawer  was  absolved  from  all  liability. 

§  782«  No  sid>sequent  act  between  the  holder  and  drawee  can  vary  the  drawer's 
right 

But  it  is  said  that  on  the  1st  of  October,  and  before  the  mail  for  Boston  was 
closed  on  that  day,  the  drawee  accepted  the  bill,  and  thereby  notice  became 
unnecessary.  Assuming  that  the  evidence  in  this  case  clearly  shows  an  accept- 
ance, still  in  my  judgment  it  does  not  change  the  previous  legal  predicament  of 
the  parties.  When  once  a  bill  is  dishonored,  the  right  of  the  other  parties  to 
notice  immediately  and  absolutely  attaches,  and  no  subsequent  acts  between 
the  holder  and  drawee  can  vary  that  right.  Whatever  is  afterwards  done  by 
the  holder  is  at  his  own  peril,  and  cannot  change  the  responsibility  of  others: 
A  holder  cannot  elect  to  treat  a  bill  as  dishonored  and  afterwards  as  duly  hon- 
ored. The  consequences  of  such  a  doctrine  would  be  the  most  mischievous  to 
the  commercial  world ;  and  I  have  no  diflBculty  in  holding  it  not  to  be  law. 

§  783«  Payment  must  be  demanded  upon  the  day  when  the  instrument  falis 
due,     A?i  acceptance  takes  effect  from  the  time  when  don^. 

But  supposing  this  point  were  doubtful,  there  is  another,  which  is  decisive 
against  the  plaintiff.  The  acceptance,  if  any,  was  certainly  not  made  before 
the  1st  day  of  October;  and  upon  that  supposition,  the  bill  being  payable  five 
days  after  sight,  was  payable  on  the  9th,  and  not  on  the  8th,  day  of  October; 
payment  was,  therefore,  demanded  a  day  before  the  bill  became  due.  To 
avoid  this  conclusion,  it  is  argued  that  the  acceptance  may  be  considered  as 
relating  back  to  the  30th  of  September,  when  the  bill  was  first  presented.  But 
neither  of  these  grounds  can  be  maintained.  The  doctrine  of  relation  cannot 
apply  to  cases  of  this  nature.  The  acceptance  or  non-acceptance  of  a  bill  is  a 
single  act,  taking  effect  from  the  time  when  done,  and  having  no  retroactive 
operation.  How  can  it  be  possible  to  say  that  this  bill  was  accepted  on  the 
30th  of  September,  when  the  party  has  expressly  protested  it  for  non-accept- 
ance on  that  day  ? 

§  784:«  Where  a  bill  is  payable  so  many  days  after  sight,  the  time  begins  to  rtin^ 
from,  the  presentinent  and  acceptance. 

There  is  as  little  foundation  for  the  other  suggestion.  A  bill,  payable  in  so 
many  days  after  sight,  means  after  so  many  days  legal  sight.  Now,  it  is  not 
merely  the  fact  of  having  seen  the  bill  or  known  of  its  existence  that  consti- 
tutes a  presentment  to  the  drawee  in  legal  contemplation.  It  must  be  presented 
to  him  for  acceptance,  and  the  time  of  the  bill  begins  to  run.  not  from  the 
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presentment,  but  from  the  presentment  and  acceptance.  If  tbe  acceptance  be 
general,  it  is  in  legal  construction  an  agreement  to  pay  in  so  many  days  after 
the  acceptance,  for  that  is  the  sight  which  the  drawee  admits  and  refers  to.  A 
different  doctrine  is  supposed  by  Mr.  Justice  Bay  ley  (Bayley  on  Bills,  t>7;  but  see 
id.,  63)  to  be  asserted  by  Beavves  (Beawes  on  Bills  of  Exchange,  sec.  252,  1 
vol.,  455,  edit.,  8vo.,  1795);  and  if  it  be  so  (which  is  not  admitted),  I  should 
not  incline  to  uphold  his  authority  against  that  of  Marius  (Marius  on  Bills, 
19),  who  holds  the  doctrine  I  have  asserted,  and  which,  I  think,  stands  sus- 
tained upon  principle  as  well  as  authority. 

Plaintiff  non-suited* 

DOREMUS  V.  BURTON. 

(Circuit  Court  for  Wisconsin:  5  Bissell,  57-59.    1860.) 

Opinion  by  Miller,  J.  • 

Statement  of  Facts. —  At  the  trial  of  this  cause,  which  is  a  suit  against  the 
defendant  as  indorser  of  several  promissory  notes,  it  was  objected  that  one  of 
the  notes  became  payable  on  Sunday,  and  that  it  was  protested  on  Saturday 
previous  for  non-payment.  These  notes  were  negotiable,  without  days  of  grace. 
The  court  advised  the  jury  to  include  this  note  in  their  calculation  of  the  dam- 
ages, and  on  a  motion  for  a  new  trial  the  question  could  be  considered,  and  if 
the  assessment  was  found  not  to  be  legal,  the  plaintiff  might  remit  the  amount 
or  a  new  trial  would  be  ordered.  On  the  motion  for  that  purpose,  I  have  ex- 
amined the  subject. 

§  785«  Note  falling  due  on  Sunday;  demand  to  he  mad^  on  Saturday, 

The  law  is  universal  in  this  country  and  in  England  that  where  the  last  day 
of  grace  falls  on  Sunday,  demand  and  notice  must  be  made  on  the  Saturday 
previous.  Such  is  the  law  of  the  supreme  court  of  the  United  States.  Lind- 
enberger  v.  Beall,  6  Wheat.,  104.  In  Chitty  on  Bills,  377,  it  is  stated  that,  '^'la 
this  country  [England],  at  common  law,  if  the  day  on  which  a  bill  would  other- 
wise be  due  falls  on  Sunday,  or  a  great  holiday,  as  Christmas  day,  the  bill  falls 
due  on  the  day  before;  and  where  a  third  day  of  grace  falls  on  a  Sunday,  the 
bill  must  be  presented  on  Saturday,  the  second  day  of  grace;  whereas,  other- 
wise, a  presentment  on  a  second  day  of  grace,  being  premature,  would  be  a 
nullity."  The  reason  of  the  rule  as  to  notes  in  which  days  of  grace  are  allow- 
able is  that  as  the  allowance  of  days  of  grace  is  a  mere  indulgence  to  the 
maker,  it  shall  be  granted  only  in  cases  where  it  will  not  work  any  extra  delay 
to  the  holder  of  the  note,  who  is  entitled  to  strict  payment.  If  any  other  rule 
were  adopted,  he  would  be  conapelled  to  lose  the  use  of  his  money  for  four 
days.  But  in  practice,  and  in  fact,  according  to  the  law  of  this  state,  a  note 
for  thirty  days,  where  days  of  grace  are  not  waived,  as  in  this  note,  is  a  note 
for  thirty-three  days, —  so  understood  when  the  note  is  given  and  received,  such 
is  the  contract.  Now  the  question  is,  does  the  waiver  of  the  days  of  grace  ex- 
tend to  the  maker  one  additional  day  when  the  day  of  payment  falls  on  Sun- 
day? At  the  trial  I  was  inclined  to  place  the  note  in  this  respect  as  a 
non-negotiable  contract,  which  it  was  understood  would  not  be  payable  until 
the  Monday  following.  In  a  note  to  section  220,  Story  on  Promissory  Notes, 
the  above  remark  of  Chitty  is  copied.  This  seems  to  confirm  the  principle  that, 
at  common  law,  this  note  would  be  payable  on  Saturday.  In  the  case  of  Banker 
V.  Parker,  6  Pick.,  80,  it  is  stated  by  the  court  that  the  note  in  suit  fell  due  on 
Sunday,  and,  having  been  made  in  1824,  was  not  entitled  to  grace,  the  statute 
billowing  grace  on  promissory  notes  not  having  been  passed  until  1825.     The 
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note  became  due,  therefore,  ou  the  13th  of  November,  1825,  and  should  have 
been  demanded  on  the  12th,  as  the  day  of  pa3'ment,  according  to  the  note,  was 
Sunday.  Referenpe  is  made  to  Jones  v,  Fales,  4  Mass.,  24:5.  Such  seems  to- 
have  been  the  common  law  of  Massachusetts.  In  the  case  of  Avery  v.  Stewart, 
2  Conn.,  69,  the  note  sued  on  was  for  a  certain  sura  in  cotton  yarn  and  was  not 
negotiable.  It  fell  due  on  Sunday,  and  a  tender  of  the  yarn  was  made  on  the 
Monday  following.  The  court,  six  judges  to  three,  decided  that  the  tender  oa 
Monday  was  good  and  in  time.  The  supreme  court  of  New  York,  in  the  case 
of  Salter  v.  Burt,  20  Wend.,  205,  decided  that  the  check  in  suit  having  been 
protested,  which  was  payable  on  the  day  of  its  date,  which  was  Sunday,  could 
not  be  demanded  until  the  Monday  following.  It  is  apparent  that  it  could  not 
be  presented  at  the  bank  for  payment  on  Saturday,  as  it  did  not  bear  date  on 
that  day,  but  on  the  day  following.  It  did  not  purport  to  have  been  written 
on  Saturday.  The  reason  given  by  the  court  favors  the  idea  that  this  note  was 
payable  on  Monday;  but  although  the  decision  was  correct,  the  reasoning  may 
possibly  bo  wrong.  It  is  very  certain  that  a  presentment  of  the  check  on 
Saturday  would  be  premature. 

The  note  in  suit  being  a  negotiable  note,  with  grace  waived,  is  to  be  con- 
sidered the  same  in  regard  to  Sunday  being  the  day  of  payment  as  if  the  waiver 
had  not  been  made.  When  the  note  was  made  the  maker  may  possibly  have 
known  that  the  day  of  payment  would  fall  on  a  day  on  which  it  would  be  il- 
legal to  make  demand.  At  all  events,  the  instrument  is  to  be  considered  against 
the  maker,  and  upon  such  principles  is  not  to  be  so  construed  as  to  allow  an  in- 
dorser  to  escape.  The  motion  for  a  new  trial  will  be  overruled  and  judgment 
entered  on  the  verdict. 

MARTIN  V.  WINSLOW. 
(Circuit  Court  for  Rkodj  Island:  2  Mason,  241-243.     1821.) 

Statement  of  Facts. —  This  was  an  action  of  assumpsit  on  a  promissory 
note, —  indorsee  against  indorser.  The  note  was  made  by  Rousmaniere,  and 
was  payable  on  demand  at  the  New  England  Commercial  Bank,  Newport. 
General  issue.  Plaintiff  admitted  on  the  trial  that  he  never  left  the  note  at 
the  bank,  and  never  demanded  payment  of  Rousmaniere.  Rousmaniere  died 
insolvent,  and  demand  was  at  once  made  upon  his  administrators,  and  notice 
given  to  defendant  and  payment  demanded.  It  appeared  that  defendant  ad- 
mitted the  notice,  but  that  he  was  insolvent  and  had  no  objection  to  the  notes 
coming  in  with  his  other  debts.  Whether  he  had  notice  at  the  time  that  pay- 
ment had  never  been  demanded  of  the  maker  did  not  appear.  The  note  was 
given  in  renewal  of  another  note  payable  in  nine  months. 

§  786.  Time  of  presentation  of  demand  note. 

Charge  by  Story,  J. 

I  have  no  hesitation  in  saying  that  a  note  payable  on  demand  must  be  de- 
manded  within  a  reasonable  time,  otherwise  the  indorser  is  discharged.  What 
shall  constitute  a  reasonable  time  is  not  a  matter  of  absolute  certainty  as  to 
which  a  definite  rule  can  be  laid  down.  It  must  depend  upon  circumstances. 
But  unless  there  be  circumstances  in  the  case  which  account  for  the  delay,  a 
neglect  to  demand  payment  of  such  a  note  for  more  than  sei)en  months  is  an 
unreasonable  delay,  and  discharges  the  indorser.  If  the  fact  of  such  delay  for 
such  a  length  of  time  appear  naked  of  all  circumstances,  it  is  a  discharge  of 
the  indorser.     And  the  onus  to  establish  any  justification  or  excuse  for  such 
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delay  lies  on  the  plaintiff.  It  makes  no  difference  in  the  case  that  the  indorse- 
ment was  in  lieu  of  a  former  security  between  the  same  parties,  or  was  for  the^ 
accommodation  of  the  maker,  unless  the  indorser  assented  to  the  delay.  It 
will  be  for  the  jury  to  decide  whether  there  are  any  circumstances  in  this  case 
from  which  an  assent  to  this  delay  can  be  inferred. 

§  787.  Indorsers  are  not  houndhy  a  new  promise  to  pay^  unless  made  with  a 
full  knowledge  of  all  circumstances  attending  tfie  delay. 

Then,  as  to  the  second  point,  a  promise  to  pay  with  a  full  knowledge  of  all 
the  facts  is  binding  upon  the  indorser,  although  he  might  otherwise  be  dis- 
charged. But  if  he  promise  in  ignorance  of  material  facts  affecting  his  rights, 
it  is  not  a  waiver  of  those  rights.  The  question  then  is,  whether  the  indorser 
in  this  case  had  such  knowledge.  It  may  be  inferred  from  the  connection 
between  the  parties,  their  near  relationship  and  the  deep  interest  which  the  de- 
fendant had  in  this  particular  case  to  ascertain,  after  the  death  of  the  maker, 
his  own  responsibility  as  indorser.  It  may  also  be  inferred  from  the  language 
used  by  him  on  this  occasion.  He  did  not  object  to  the  delay,  though  he  knew 
the  length  of  time  which  had  elapsed  since  the  note  was  given.  As  no  objec- 
tion of  this  sort  was  made,  it  leads  to  the  presumption  either  that  the  indorser 
understood  originally  that  the  note  was  to  lie  unpaid  for  a  period  at  least  as 
long,  or  that  under  all  the  circumstances  he  did  not  deem  it  an  unreasonable 
delay.  He  had  no  ground  to  presume  that  any  demand  of  payment  was  made 
of  the  maker  in  his  life-time,  and  the  fact  that  the  first  known  demand  was  on 
the  administrators,  and  the  first  notice  given  to  him  after  that  demand,  would 
strongly  lead  him  to  the  conclusion  that  there  had  been  no  prior  demand. 
And  in  fact  no  prior  demand  was  made.  But  as  these  are  mere  presumptions 
of  fact  arising  from  circumstances,  the  jury  will  give  them  what  weight  they 
think  them  entitled  to. 

BRENT  V.  BANK  OF  METROPOLIS. 
(1  Peters,  89-93.     1828.) 

Error  to  the  Circuit  Court  for  the  District  of  Columbia. 

Opinion  b}'^  Marshall,  C.  J. 

Statement  of  Facts. —  This  was  a  suit  brought  in  the  circuit  court  of  the 
United  States  for  the  District  of  Columbia  on  a  note  made  by  G.  A.  Carroll, 
and  indorsed  by  William  Carroll  and  Robert  Brent,  the  testator  of  the  plaint- 
iffs in  error,  and  made  negotiable  in  the  Bank  of  the  Metropolis.  The  declara- 
tion set  out  the  note,  and  averred  a  demand  of  the  same  "at  the  Bank  of  the 
Metropolis,"  where  the  said  note  was  negotiable.  At  the  trial  the  plaintiffs 
below  proved  that  the  accommodation  given  by  the  bank  to  said  G.  A.  Carroll, 
on  a  note  similarly  drawn  and  indorsed  with  the  present,  was  given  by  the 
bank  about  three  years  before  the  date  of  the  note-  on  which  this  suit  was 
brou.o'ht,  and  was  given  with  the  knowledge  of  the  indorsers  thereon,  and  in 
consequence  of  their  solicitation.  For  the  purpose  of  showing  an  agreement 
between  the  bank  and  the  maker  of  the  note,  that  the  note  to  be  discounted, 
and  those  thereafter  to  be  made  for  its  renewal,  should  be  payable  at  the  Bank 
of  the  Metropolis,  and  there  demanded,  the  bank  proved  by  parol  testimon}'- 
that  the  said  G.  A.  Carroll  did  not  reside  in  the  district  after  the  winter  of 
1817,  in  which  W.  Carroll  lived  in  Washington,  but  resided  at  Port  Tobacco, 
in  Maryland,  about  twenty  miles  from  the  city^  which  he  occasionally  visited;. 
that  many  of  the  notes  taken  for  the  continuance  of  the  accommodation  were 

719 


§§  788,  789.  BILLS  AND  NOTES. 

expressed  to  be  payable  at  the  said  bank ;  and  that  all  the  notes  previous  to 
that  on  which  this  suit  was  brought  were  there  demanded,  which  demand  was 
acquiesced  iu  as  sufficient,  and  subsequent  notes  given  in  renewal  of  ihose  so 
demanded.  The  bank  also  proved  that  it  was  its  custom,  in  all  cases  where 
the  maker  was  a  non-resident,  to  require  an  agreement  to  pay  such  notes  at 
the  bank,  and  that  they  never  would  have  agreed  to  discount  the  said  notes 
but  on  this  condition.  The  counsel  for  the  defendants  below  objected  to  this 
testimony,  but  the  court  permitted  it  to  go  to  the  jury.  The  counsel  for  the 
defendants  below  then  prayed  the  court  to  instruct  the  jury  that,  to  enable  the 
plaintiffs  to  sustain  their  action,  it  was  necessary  to  prove  that  a  personal 
demand  had  been  made  on  the  maker  of  the  note.  The  court  refused  to  give 
this  instruction,  but  did  instruct  the  jury  that,  if  they  should  be  satisfied  from 
the  evidence  that  it  was  agreed  by  all  the  parties  whose  names  appear  on  the 
notes  that  the  payment  should  be  demanded  at  the  Bank  of  the  Metropolis, 
and  that  it  was  so  demanded,  then  a  personal  demand  on  the  maker  was  not 
necessary.  An  exception  was  taken  to  these  opinions  of  the  court,  and  their 
correctness  is  now  to  be  examined. 

§  788.  Parol  evidence  admisaihle  to  show  agreement  as  to  place  of  demand. 

The  plaintiffs  in  error  contend  that  the  testimony  ought  not  to  have  been 
admitted,  because  it  is  an  attempt,  by  parol  proof,  to  vary  a  written  instru- 
ment. But  this  is  not  an  attempt  to  vary  a  written  instrument.  The  place  of 
demand  is  not  expressed  on  the  face  of  the  note,  and  the  necessity  of  a  de- 
mand on  the  person,  when  the  parties  are  silent,  is  an  inference  of  law  which 
is  drawn  only  when  they  are  silent.  A  parol  agreement  puts  an  end  to  this 
inference,  and  dispenses  with  a  personal  demand.  The  parties  consent  to  a 
demand  at  a  stipulated  place,  instead  of  a  demand  on  the  person  of  the  maker; 
and  this  does  not  alter  the  instrument,  so  far  as  it  goes,  but  supplies  extrinsic 
circumstances,  which  the  parties  are  at  liberty  to  supply. 

§  789.  Personal  deimind  on  maker  not  necessary,  when. 

No  demand  is  necessary  to  sustain  a  suit  against  the  maker.  Ilis  undertak- 
ing is  unconditional,  but  the  indorser  undertakes  conditionally  to  pay,  if  the 
maker  does  not ;  and  this  imposes  on  the  holder  the  necessity  of  taking  the 
proper  steps  to  obtain  paj^ment  from  the  maker.  This  contract  is  not  written, 
but  is  implied.  It  is,  that  due  diligence  to  obtain  payment  from  the  maker 
shall  be  used.  When  the  parties  agree  what  this  due  diligence  shall  be  they 
do  not  alter  the  written  contract,  but  agree  upon  an  extrinsic  circumstance, 
and  substitute  that  agreement  for  an  act  which  the  law  prescribes  only  when 
they  are  silent.  We  think,  then,  that  there  was  no  error  in  admitting  the 
parol  evidence  which  was  offered  to  sustain  the  action.  If  the  testimony  was 
admissible,  there  is  no  error  in  the  instruction  given  by  the  court.  It  was, 
that  if  the  jury  believed,  from  the  evidence,  that  it  was  agreed  by  all  the 
parties  that  the  demand  should  be  made  at  the  Bank  of  the  Metropolis,  and 
that  it  was  so  made,  then  a  demand  of  the  maker  was  not  necessary.  This 
point  is,  we  think,  involved  in  the  question  respecting  the  admissibility  of 
parol  testimony  to  establish  the  agreement.  Had  the  note  purported  on  its 
face  to  be  payable  at  the  Bank  of  the  Metropolis,  that  express  agreement 
would  undoubtedly  have  dispensed  w^ith  a  personal  demand.  If  that  agreement 
can  be  made  by  parol  (and,  unless  it  can,  the  testimony  was  inadmissible),  the 
effect  of  the  parol  contract  is  the  same  on  this  point  as  if  it  had  been  in  writing. 
The  only  inquiry,  therefore,  is  whether  the  testimony  was  sufficient  to  be  sul>- 
mitted  to  the  jury  for  the  purpose  of  proving  the  agreement.    We  think  it  ^vas. 
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§  790.  Agreement  to  dispense  with  deinand  on  the  mdher. 

The  circumstances  that  the  indorsers  were  themselves  active  in  procuring  the 
^accommodation  for  the  maker  of  the  note;  that  the  accommodation  had  been 
continued  for  years  without  a  demand  on  the  person  of  the  maker;  that  it  was 
the  invariable  usage  of  the  bank,  when  the  maker  of  an  accommodation  note 
resided  out  of  the  city,  to  require,  as  the  condition  of  the  loan,  a  stipulation 
that  a  demand  at  the  bank  should  be  sufficient;  that  this  accommodation  woiild 
not  have  been  continued  after  the  removal  of  the  maker  out  of  the  city,  but  on 
this  condition ;  that  the  note  purports,  on  its  face,  to  be  negotiable  at  the  Bank 
oi  the  Metropolis, — are  facts  from  which  the  jury  might  justifiably  infer  the 
agreement  of  the  parties  to  dispense  with  a  demand  on  the  person  of  the 
maker. 

§  791.  Demand  on  maker  must  he  made  or  exoicsed  to  charge  indorser. 

A  verdict  having  been  rendered  for  the  bank,  the  defendants  in  the  court 
below  filed  errors  in  arrest  of  judgment.  The  error  alleged  is  that  the  first 
count  in  the  declaration  neither  charges  a  personal  demand  on  the  maker  of 
the  note,  nor  excuses  the  omission  to  make  such  demand.  The  declaration  cer- 
tainly does  not  charge  a  demand  on  the  person  of  the  maker;  but  this  was  not 
necessary,  if  the  parties  had  agreed  that  a  demand  at  the  bank  should  be  sub- 
stituted for  a  demand  on  the  maker.  The  plaintiffs  in  error  contend  that  the 
agreement  is  not  alleged  in  the  declaration,  and  we  admit  that  the  omission  to 
make  this  averment  would  be  fatal.  In  that  event,  the  plaintiff  below  would 
Jiave  shown  no  cause  of  action.  But  the  declaration  avers  a  demand  of  the 
note  "  at  the  Bank  of  the  Metropolis,"  where  the  said  note  was  payable.  The 
note  is  set  out  in  the  declaration,,  and  does  not  purport,  on  its  face,  to  be  made 
payable  at  the  bank.  But  the  averment  in  the  declaration,  that  it  was  payable 
there,  cannot  be  true,  unless  there  was  an  agreement  of  the  parties  to  that 
effect.  It  is  an  averment  which  must  have  been  proved  at  the  trial,  or  the 
plaintiff  below  could  not  have  obtained  a  verdict  and  judgment.  After  a 
verdict,  it  is,  we  think,  sufficient  to  sustain  the  judgment.  There  is  no  error, 
.and  the  judgment  is  affirmed,  with  costs. 

COX  V.  NATIONAL  BANK. 
(10  Otto,  704-718.     1879.) 

Errob  to  U.  S.  Circuit  Court,  District  of  Kentucky. 

§  792.  Nature  of  hUXe  of  exchange;  place  of  presentment 

Opinion  by  Mr.  Justice  Clifford. 

Bills  of  exchange  are  written  orders  or  requests  from  one  party  to  another 
for  the  payment  of  money  to  a  third  person  or  his  order,  on  account  of  the 
drawer,  and,  if  payable  at  sight  or  at  a  date  subsequent  to  the  acceptance  by 
the  drawee,  the  instrument  must  be  duly  presented  for  payment,  else  the  par- 
ties to  the  same  conditionally  liable  for  the  payment  of  the  amount  will  be  dis- 
charged. Different  rules  prevail  as  to  the  place  where  the  presentment  for 
payment  must  be  made,  dependent  upon  the  form  of  the  instrument  and  the 
place  where  and  the  terms  in  which  it  was  accepted. 

§  793.  Acceptance  and  protest 

Such  an  instrument  must  first  be  accepted ;  and  if,  when   presented  for  that 

purpose,  the  drawee  refuses  to  accept  the  same,  it  must,  if  it  is  a  foreign  bill, 

be  protested  for  non-acceptance,  the  rule  being  that  the  place  of  protest  is  the 

place  where  the  same  is  required  to  be  presented  for  acceptance,  unless  it  is  in 
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terms  payable  at  some  other  place.  Dae  presentment  for  payment  must  also 
be  made,  the  general  rale  being  that  the  place  of  paymant  is  the  place  where 
the  acceptor  resides,  or  where  on  the  face  of  the  bill  it  is  addressed  to  him,  un- 
less some  other  place  is  specifically  designated  in  the  instrument.  Story,  Bdls, 
sees.  48,  282. 

Statement  op  Facts. —  Sufficient  appears  to  show  that  the  subject  matter  of 
the  present  controversy  is  a  bill  of  exchange  drawn  by  the  defendant  first 
named,  the  address  to  the  drawees  being  *' Messrs.  Cox  &  Cowan,  New  York, 
N.  Y.,"  for  the  sum  of  $5,000,  payable  eighty  days  from  date,  value  received, 
and  the  indorsement  on  the  face  of  the  bill  is  as  follows:  **  Accepted.  Cox  & 
Cowan."  That  the  bill  was  duly  presented  for  acceptance,  and  that  it  was  ac- 
cepted by  the  drawees  in  the  manner  described,  is  admitted;  nor  is  it  denied 
that  it  was  duly  indorsed  by  the  payee,  nor  that  the  plaintiflf  bank  became  the 
bona  fide  holder  of  the  bill  by  virtue  of  the  second  indorsement  exhibited  in 
the  record.  Payment  of  the  bill  at  maturity  being  refused,  the  plamtitf  bank, 
as  the  lawful  holder  of  the  same,  caused  it  to  be  protested,  and  instituted  the 
present  action  against  the  drawer,  the  acceptors  and  the  payee  as  the  first  m- 
dorser,  to  recover  the  amount.  Process  was  served,  and  the  drawer  and  indorser 
appeared  and  filed  separate  answers.  Though  the  answers  are  separate,  yet  the 
material  defenses  in  each  are  the  same,  and  may  be  considered  together.  They 
are  as  follows:  1.  That  the  bill  was  not  duly  presented  to  the  acceptors  for 
payment.  2.  That  it  was  not  duly  protested  for  non-payment.  3.  That  due 
notice  was  never  given  to  the  drawer  of  the  dishonor  of  the  bill  or  of  the 
failure  of  the  acceptors  to  pay  the  same  at  maturity.  Amended  answers  hav- 
ing subsequently  been  filed  by  the  same  parties,  they  went  to  trial,  and  the  ver- 
dict and  judgment  were  in  favor  of  the  plaintiff  bank  against  the  drawer, 
acceptors  and  indorser  for  the  amount  specitted  in  the  transcript.  Exceptions 
were  filed  by  the  defendants,  and  they  sued  out  the  present  writ  of  error. 

Since  the  cause  was  entered  here,  the  defendants  have  assigned  for  error  the 
following  causes:  1.  That  the  circuit  court  erred  in  instructing  the  jury  that 
the  bill,  being  addressed  to  the  drawees,  "New  York,  N.  Y.,"  is  in  law  payable 
in  New  York  city.  2.  That  the  circuit  court  erred  in  refusing  to  instruct  the 
jury  that  the  acceptance  of  the  bill,  as  shown  in  the  transcript,  w^as  a  general 
acceptance,  which  made  the  bill  payable  at  no  particular  place.  3.  That  the 
circuit  court  erred  in  refusing  to  instruct  the  jury  that,  in  order  to  charge  the 
defendants,  the  officers  of  the  plaintiflf  bank,  if  they  knew  at  the  maturity  of 
the  bill  where  the  residence  and  place  of  business  of  the  acceptors  were,  as 
stated  in  the  answers,  must  show  that  the  bill  was  presented  and  that  payment 
was  demanded  at  their  residence  or  place  of  business.  4.  That  the  circuit  court 
erred  in  instructing  the  jury  that  if  the  notary  made  reasonable  and  diligent 
inquiry  for  the  acceptors  and  their  place  of  business  in  the  city  of  N'ew  York, 
and  could  not  find  either  their  residence  or  place  of  business,  and  that  he  then 
demanded  payment  during  business  hours  at  the  place  or  places  frequented  by 
them  when  in  said  city,  that  such  a  demand  was  a  sufficient  presentment  to 
maintain  the  action.  Evidence  was  introduced  by  the  defendants  tending  to 
show  that  throughout  the  transaction  they  were  all  residents  of  the  state  of 
Kentucky,  and  that  the  bill  in  question  was  drawn  and  indorsed  in  the  state; 
that  it  was  sent  by  one  Thompson  to  the  firm  of  Wright  &  Co.,  who  delivered 
the  same  to  the  plaintiflf  bank  or  their  officers,  who  were  informed  where  the 
bill  was  executed  by  the  drawer  and  indorser.  They  also  introduced  testimony 
showing  that  the  oflftcers  of  the  bank,  when  they  took  the  bill,  knew  where  the 
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drawer  resided  when  it  was  forwarded,  and  afterwards  when  it  was  accepted 
by  the  drawees.  Explanatory  evidence  was  also  given  by  the  plaintiff  bank 
showing  that  no  sort  of  agency  existed  between  the  person  by  whom  the  bill 
was  forwarded  and  the  firm  by  whom  it  was  delivered  and  the  plaintiff  bank, 
and  that  the  former  never  had  any  communication  with  the  bank,  and  never 
informed  either  the  bank  or  the  said  firm  of  the  postoffice  address  of  any  one 
of  the  defendants. 

§  791.  Rule  (18  to preseiitment^  protest  and  notice. 

Commercial  rules  everywhere  require  that  to  fix  the  liability  of  the  drawer 
of  a  bill  of  exchange  or  the  indorser  of  a  bill  or  note,  there  must  be  a  legal 
presentment  of  the  instrument  to  the  acceptor  or  maker,  or  payment  must  be 
demanded  of  such  a  party  on  the  day  the  instrument  becomes  payable.  That 
payment  must  be  demanded  from  the  maker  of  a  note  and  notice  of  its  non- 
payment forwarded  to  the  indorser  in  due  time,  in  order  to  render  him  liable, 
is  so  firmly  settled,  says  Marshall,  C.  J.,  that  no  authority  need  be  cited  to  sup- 
port the  proposition.  Magruder  v.  Bank,  3  Pet.,  87,  90  (§§  752,  753,  supra) ; 
Juniata  Bank  v.  Hale,  16  Serg.  &  R.  (Pa.),  157.  Nobody  doubts  the  correct- 
ness of  that  rule;  and  it  is  equally  well  settled  that  when  a  note  or  bill  is  ex- 
pressed to  be  piiyable  at  a  particular  place,  a  demand  there  is  always  sufficient 
to  charge  the  indorser.  Story,  Bills  (4:th  ed.),  sec.  357;  Chitty,  Bills  (13th 
Am.  ed.),  407;  Rowe  v.  Young,  2  Brod.  &  B.,  1(55;  Picquet  v.  Curtis,  1  Sumn., 
478.  Text-writers  of  undoubted  authority  state  that  an  acceptance  is  an  en- 
gagement to  pay  the  bill  according  to  the  tenor  of  the  acceptance,  and  that  a 
general  acceptance  is  an  engagement  to  pay  according  to  the  tenor  of  the  bill. 
Bay  ley,  Bills  (5th  ed.),  154;  Chitty,  Bills  (I3th  Am.  ed.),  342.  Cases  arise 
where  the  drawer  of  a  bill  of  exchange  designates  in  the  instrument  the  place 
of  payment,  and  the  decisions  are  that  in  such  a  case  both  the  drawer  and  the 
indorser  will  be  discharged  unless  the  bill  be  there  presented  for  payment  at 
maturity;  but  the  same  decisions  hold  otherwise  as  to  the  maker  of  a  note  and 
the  acceptor  of  a  bill,  the  rule  being  that,  unless  the  restrictive  words  "only 
and  not  elsewhere"  are  added,  no  presentment  there  at  maturity  or  afterwards 
is  necessary  to  charge  such  a  party.  Foden  v.  Sharp,  4  Johns.  (N.  Y.),  183; 
Wolcott  V.  Van  Santvoord,  17  id.,  248. 

§  796.  As  to  place  of  presentment. 

Where  no  place  of  payment  is  expressed  in  a  bill  or  note,  the  general  rule, 
in  the  absence  of  any  agreement  or  circumstances  fixing  or  indicating  a  different 
intention,  is  that  the  place  of  presentment  is  the  place  where  the  acceptor  or 
maker  resides,  or  at  their  usual  place  of  business.  Circumstances,  however, 
may  control  the  usual  inference  arising  from  the  want  of  any  such  expression 
in  the  instrument  which  may  warrant  a  very  different  conclusion.  Thus,  if  a 
bill  were  drawn  upon  a  merchant  when  abroad,  and  should  be  addressed  to  him 
at  Paris  or  at  London,  the  place  of  payment  would  be  the  place  where  the 
I  drawer  accepted  the  instrument,  whether  Paris  or  London,  and  not  the  place  of 
j  his  residence  when  the  bill  was  drawn  or  at  its  maturity.  1  Daniel,  Negotiable 
Securities  (2d  ed.),  sec.  90.  Provided  no  place  is  designated  or  agreed  or  indi- 
[  cated  in  the  form  of  the  address  or  the  terms  of  the  acceptance,  the  rule  then 
is  that  the  presentment  for  payment  must  be  made  at  the  home  or  domicile  of 
the  acceptor  or  maker,  or  at  their  usual  place  of  business  during  business  hours. 
Id.,  sec.  635.  Parol  testimony  to  show  such  an  agreement  is  admissible,  it  being 
settled  law  that  the  introduction  of  such  testimony  is  not  inconsistent  with  the 
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rule  that  a  written  instrument  cannot  be  varied  by  parol  evidence.  Brent  v. 
Bank  of  Metropolis,  1  Pet.,  89,  92  (§§  788-791,  supra). 

§  796.  Liability  of  makers  and  acceptors. 

Unlike  the  indorser,  the  maker  of  a  promissory  note  is  liable  without  any  de- 
mand of  payment.  His  undertaking  is  unconditional;  but  the  indorser  only 
undertakes  to  pay  if  the  maker  does  not,  which  makes  it  necessary  for  the 
holder  to  t»ke  proper  steps  to  obtain  payment  from  the  maker,  from  which  it 
follows  that  his  contract  is  that  due  diligence  shall  be  used  to  that  end;  and 
when  the  parties  agree  what  shall  constitute  due  diligence  in  the  particular  case, 
says  Marshall,  C.  J.,  they  do  not  alter  the  written  contract,  but  agree  upon  an 
extrinsic  circumstance,  and  substitute  that  agreement  for  an  act  which  the  law 
prescribes  as  such  when  they  are  silent.  Acceptors  of  a  bill  of  exchange  stand 
in  the  same  relation  to  the  drawee  of  the  bill  as  the  maker  of  a  note  does  to 
the  payee,  the  acceptor  being  the  principal  debtor  in  a  bill  precisely  as  the  maker 
is  of  a  promissory  note,  the  rule  being  that  the  liability  of  the  acceptor  is 
governed  by  the  terms  of  his  acceptance,  just  as  the  liability  of  the  maker  of 
a  note  is  defined  and  governed  by  the  terms  of  a  note;  nor  can  the  place  of 
payment  be  of  any  more  importance  in  the  one  case  than  in  the  other. 

§  797.  Bills  payable  at  a  particular  place. 

When  a  note  or  bill  is  made  payable  at  a  particular  bank,  as  is  frequently  the 
case,  it  is  well  known  that,  according  to  the  usual  course  of  business,  the  note 
or  bill  is  usually  lodged  in  the  bank  for  collection ;  and  if  the  maker  or  acceptor 
calls  to  take  it  up  when  it  falls  due,  and  it  is  delivered  to  him,  and  he  pays  the 
amount,  the  business  is  closed;  but  if  he  does  not  find  the  note  or  bill  at  the 
bank,  he  can  deposit  the  money  to  meet  the  same  when  it  shall  be  presented, 
and  the  proof  of  such  tender  and  deposit,  in  case  of  a  subsequent  suit,  will  ex- 
onerate him  from  all  costs  and  damages.  Or  should  the  note  or  bill  be  made 
payable  at  some  other  place  than  a  bank,  and  no  deposit  should  be  made,  or  he 
should  choose  to  retain  the  money  in  his  own  possession,  an  offer  to  pay  at  the 
time  and  place  would  protect  him  against  interest  and  costs  on  bringing  the 
money  into  court  Kules  of  a  different  character  have  sometimes  prevailed  in 
other  jurisdictions,  but  the  principles  to  be  applied  in  such  a  case  are  settled  in 
this  court;  nor  is  it  necessary,  where  the  note  or  bill  is  payable  at  a  specified 
time  and  place,  to  aver  in  the  declaration  or  prove  at  the  trial  that  a  demand 
was  made  at  that  place,  in  order  to  maintain  the  action,  the  established  rule 
being  that  if  the  maker  or  acceptor  was  at  the  place  at  the  time  designated, 
and  was  ready  and  offered  to  pay  the  money,  it  is  matter  of  defense  to  be 
pleaded  and  proved.  Wallace  v.  McConnell,  13  Pet.,  136, 150;  1  Daniel,  Nego- 
tiable Securities  (2d  ed.),  sec.  643;  Edwards,  Bills  (2d  ed.),  150;  Rowetj.  Young, 
2  Bli.,  391,  395.  Beyond  doubt,  these  principles  are  applicable,  as  determined 
by  this  court,  where  the  suit  is  against  the  maker  of  the  note  or  the  acceptor 
of  the  bill;  but  when  recourse  is  had  to  the  indorser  of  the  note  or  the  drawer 
of  the  bill,  very  different  considerations  arise,  as  they  are  not  the  principal 
debtors  to  the  holder  of  the  instrument.  Their  undertaking  is  not  absolute, 
like  that  of  the  maker  of  the  note  or  the  acceptor  of  the  bill,  but  conditional, 
that  if  the  maker  in  the  one  case,  or  the  acceptor  in  the  other,  refuses  to 
make  good  the  undertaking,  they  will  pay  the  amount.  Hence,  the  holder  is 
bound  to  use  due  diligence  to  obtain  payment  from  the  maker  or  acceptor,  as  a 
condition  precedent  to  his  right  to  recover  of  the  parties  only  conditionally 
liable.     Consequentlv,  when  a  place  of  payment  is  designated  in  the  body  of 
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the  note  or  bill,  the  drawer  or  indorser  has  a  right  to  presume  that  the  maker 
or  acceptor  has  provided  funds  at  such  place  to  pay  the  note  or  bill,  and  to  re- 
quire the  holder  to  apply  for  payment  at  such  place,  unless  when  the  place 
designated  is  a  bank,  and  the  bank  is  the  holder  of  the  instrument,  when  the 
rule  does  not  apply.  In  all  other  cases  the  obligation  is  absolute,  that  the  holder 
must  aver  and  prove  a  presentment  at  the  designated  place,  unless  the  necessity 
is  obviated  by  agreement,  or  something  appearing  in  the  instrument  to  indicate 
a  different  intention.  Bank  of  United.  States  v.  Smith,  11  Wheat.,  171,  175. 
Suppose  that  is  so,  then  there  never  need  be  any  difficulty  in  determining  the 
rights  of  the  parties  in  such  a  case  where  the  place  of  payment  is  specifically 
designated  in  the  bill,  or  where  the  terms  of  the  instrument  contain  no  such 
designation  whatever,  as  the  rule  of  procedure  in  each  case,  though  different,  is 
equally  plain  and  unmistakable.  Nor  do  the  parties  here  differ  in  respect  to  those 
rules;  but  the  plaintiff  bank  contends  that  the  bill  in  question  brings  the  case 
within  the  category  of  the  first  case,  but  the  defendants  insist  that  it  falls 
within  the  second,  where  no  place  of  payment  is  designated. 

§  798.  The  place  indicated  in  the  address  of  a  bill  of  exchange  is  fixed  as  the 
place  of  pay^nent  hy  that  address. 

Looking  at  the  terms  of  the  bill,  independent  of  the  address  to  the  drawees 
and  the  acceptance  written  across  the  face  of  the  bill,  it  would  seem  that  the 
theory  of  the  defendants  is  correct;  but  the  bill  is  addressed  to  "Messrs.  Cox 
&  Cowan,  New  York,  N.  Y.,"  as  drawees,  and  is  by  them  accepted  without 
explanation  or  condition,  from  which  it  follows  as  a  reasonable  inference  that 
they  accepted  the  bill  as  if  they  were  at  the  time  in  the  city  of  New  York;  and 
having  so  accepted  it  without  explanation  or  condition,  the  legal  construction 
of  the  instrument  is  that  it  became  payable  when  it  fell  due  at  the  place  desig- 
nated by  the  address  as  the  place  whdte  the  accentance  took  place.  Halstead 
V.  Skelton,  5  Q.  B.,  86 ;  1  &  2  Geo.  IV.,  c.  78 ;  38  British  Stats.,  291.  Bills  of  ex- 
change, like  other  written  instruments,  are  subject  to  legal  construction  in  order  to 
ascertain  the  intent  and  meaning  of  the  parties,  unless  the  language  employed  to 
express  such  intent  and  meaning  is  clear  and  unambiguous.  Enough  has  al- 
ready been  remarked  to  show  that  when  a  bill  or  note  is  expressed  to  be  pay- 
able at  a  particular  place  on  demand,  it  is  always  sufficient  to  prove  that  it  was 
presented  there  to  charge  the  acceptor  or  the  indorser.  Evans  v,  St.  John,  9 
Port.  (Ala.),  186, 193;  McClane  v.  Fitch,  4  B.  Mon.  (Ky.),  599.  Where  a  bill  is 
drawn  on  a  firm,  as  W.  M.  &  Co.,  at  a  particular  number  and  street,  as  at  263 
Washington  street,  New  York,  the  presentment  should  be  made  at  their  place 
of  business,  as  presumable  from  such  address,  or  at  the  residence  of  either  of 
the  firm.  Otsego  County  Bank  v,  Warren,  18  Barb.  (N.  Y.),'291,  293.  If  the 
instrument  is  payable  in  a  particular  town,  and  the  residence  of  the  maker  or 
acceptor  is  elsewhere,  the  holder  is  not  bound  to  make  demand  anywhere  except 
in  that  town.   Smith  v.  Little,  10  N.  H.,  526,  530 ;  1  Am.  Lead.  Cas.  (5th  ed.),  454. 

Views  equally  explicit  are  expressed  by  Judge  Story,  who  says  that  if  the 
bill  is  drawn  upon  the  drawee  domiciled  in  one  place  and  is  payable  in  another 
place,  and  is  accepted  by  him,  'meaning  without  qiialification^  the  presentment 
should  be  made  at  the  latter  place.  Thus,  if  a  bill  is  drawn  on  the  drawees  at 
Liverpool,  payable  in  London,  and  is  accepted,  without  explanation,  the  present- 
ment for  payment  must  be  in  London,  if  any  particular  place  is  there  pointed 
out  where  demand  may  be  made,  and  if  none,  and  no  one  can  be  found  to  pay 
the  bill,  it  may  be  protested  there  for  non-payment  for  that  very  cause.  St<jry, 
Bills  (4th  ed.),  sec.  353;  Boot  v,  Franklin,  3*^  Johns.  (N.  Y),  208;  2  &  3  Wm. 
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IV.,  60  British  Stats.,  c.  98,  p.  587;  Chitty,  Bills  (13th  Am.  ed.),  390.  So  where 
a  bill  is  directed  to  the  drawee  at  a  particalar  bouse,  and  is  by  him  accepted 
without  condition,  the  going  to  that  house  with  the  bjll  on  the  day  of  payment 
and  finding  it  closed  is  a  sufficient  presentment.  Bayley,  Bills  (5th  ed.),  200; 
Hine  V.  Allely,  1  Nev.  &  M.,  433 ;  Chitty,  Bills  (13th  Am.  ed.),  330.  American  au- 
thorities almost  universally  hold  that  in  such  a  case  no  presentment  is  necessary 
to  charge  the  acceptor  of  the  bill  or  the  maker  of  the  note, —  the  only  efifect  of 
the  neglect  as  to  such  a  party  being  that  it  relieves  him  from  cost  and  damages 
if  he  was  ready  at  the  time  and  place  named  to  pay  the  amount  and  there  was 
no  one  to  receive  it.  Such  readiness  is  equivalent  to  a  tender,  and  an  answer 
pleading  that  fact  and  payment  of  the  money  into  court  will  be  a  bar  to  the 
recovery  of  interest  and  cost.  Hills  v.  Place,  48  N.  Y.,  620;  Caldwell  v.  Cas- 
sidy,  8  Cow.  (N.  T.),  271.- 

§  799.  Due  dUigeivce  required  to  find  proper  pldce  to  present  hill. 

Want  of  due  diligence  cannot  be  successfully  set  up  in  this  case,  as  the  pro- 
test was  given  in  evidence,  and  shows  to  a  demonstration  that  everything  the 
law  requires  was  done  to  find  the  acceptors  or  their  place  of  business,  without 
success,  and  that  the  protest  was  finaUy  made  at  the  only  place  in  the  city  of 
New  York  where  they  were  accustomed  to  transact  any  business.  Diligence  is 
doubtless  Required  of  the  holder  to  ascertain  the  proper  place  to  present  the 
bill  for  payment;  but  it  is  not  necessary  to  give  that  issue  much  consideration 
in  this  case,  as  it  is  not  controverted  that  every  needful  efifort  in  that  regard 
was  made,  if  the  true  theory  of  the  bill  is  that  it  was  payable  in  the  city  of 
New  York,  which  is  asserted  by  the  plaintiff  bank  and  denied  by  the  defend- 
ants. Nothing  need  be  added  to  what  has  already  been  remarked  to  explain 
the  views  of  the  court  upon  that  subject,  which  are,  that  the  bill  having  been 
addressed  to  the  drawees  at  the  city  of  New  York,  and  th^  having  accepted 
the  same  without  qualification,  explanation  or  condition,  the  bill  became  pay- 
able in  that  city,  even  though  no  mention  was  made  of  any  dwelling,  store  or 
place  of  business  where  the  bill  should  be  presented.  Freese  v.  Brownell,  35 
N.  J.  L.,  285;  1  Bell,  Com.  (5th  ed.),  412. 

§  800.  Demand  of  acceptor  not  required. 

Nor  is  it  necessary  to  repeat  the  views  heretofore  expressed,  that  the  ac- 
ceptor of  the  bill,  like  the  maker  of  a  note,  is  the  promissory  debtor  in  such  a 
case,  and  that  in  respect  to  such  a  party  to  a  bill  no  presentment  or  demand  of 
payment  need  be  made  at  the  specified  place  in  order  to  render  him  liable  to 
an  action  on  the  instrument.  Story,  Notes  (7th  ed.),  sec.  228;  1  Parsons,  Bills 
and  Notes,  425-429;  Thompson,  Bills  (2d  ed.),  294.  Our  decisions  are  decisive 
to  that  effect;  and  it  is  equally  clear  in  this  case  that  every  step  necessary 
to  bind  the  drawer  and  the  indorser  was  also  taken  by  the  holder  of  the  bill 
described  in  the  declaration.  Story,  Notes  (7th  ed.),  236;  Carter  t?.  Smith,  9 
Cush.  (Mass.),  321.  Presentment  at  the  specified  place  as  against  the  acceptor 
of  a  biil  is  not  necessary,  the  rule  being  that,  if  he  was  ready  at  the  time  and 
place  to  pay,  he  may  provjB  that  as  a  defense;  but  the  rule  is  otherwise  as 
against  the  drawer  and  indorsers.     3  Kent  Com.  (12th  ed.),  100, 104. 

Five  other  assignments  of  error  are  set  forth  in  the  brief  of  the  defendants; 
but  it  is  unnecessary  to  pursue  the  discussion,  as  the  remarks  already  made  are  suf- 
ficient to  show  that  there  is  no  error  in  the  record,  and  that  the  judgment  should 
be  attirraed.  Exactly  the  same  questions  are  also  involved  in  the  second  of  the 
above  entitled  cases.  Both  were  argued  and  submitted  at  the  same  time,  and 
must  be  decided  in  the  same  way.     In  each  case  judgment  affirmed. 
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M'GEUDER  V.  BANK  OF  WASHINGTON. 
(9  Wheaton,  698-602.    1824.) 

Opinion  by  Mb.  Justice  Johnson. 

Statement  of  Facts. —  This  case  comes  up  from  the  circuit  court  of  the 
District  of  Columbia,  in  which  a  suit  was  instituted  against  the  plaintiff  here, 
as  indorser  of  one  Patrick  M'Gruder.  The  f»^cts  are  exhibited  in  a  stated  case, 
upon  which,  by  consent,  an  alternative  judgment  is  to  be  entered.  The  judg- 
ment below  was  for  the  plaintiffs  in  the  action,  and  the  defendant  brings  this 
writ  of  error  to  have  that  judgment  reversed,  and  a  judgment  entered  in  his 
favor.  The  leading  facts  in  the  cause  are  so  much  identified  with  those  in  the 
case  of  Renner  v.  The  Bank  of  Columbia,  9  Wheat.,  681  (§§  754-759,  supra\ 
decided  at  the  present  term,  on  the  question  relative  to  the  days  of  grace,  that 
the  decision  in  that  cause  disposes  of  the  principal  question  raised  in  this.  But 
there  is  another  point  presented  in  the  present  cause.  There  was  no  actual 
demand  made  on  the  drawer  of  this  note,  and  the  question  intended  to  be  pre- 
sented was,  whether  the  facts  stated  will  excuse  it. 

§  801.  Removal  from  Jurisdictiofh  excuses  demayid. 

At  the  time  of  drawing  the  note,  and  until  within  ten  days  of  its  falling  due, 
the  maker  was  a  housekeeper  in  the  District  of  Columbia..  But  he  then  re- 
moved to  the  state  of  Maryland,  to  a  place  within  about  nine  miles  of  the  District. 
The  case  admits  that  neither  the  holder  of  the  note,  nor  the  notary,  knew  of 
his  removal  or  place  of  residence;  but  the  circumstances  of  his  removal  had 
nothing  in  them  to  sanction  its  being  construed  into  an  act  of  absconding.  The 
words  of  the  admission  to  this  point  are,  that  he  '^  went  to  the  house  where  the 
sajd  Patrick  had  last  resided,  and  from  which  he  had  removed  as  aforesaid,  in 
order  there  to  present  the  said  note,  and  demand  payment  of  the  same ;  and 
not  findmg  him  there,  and  being  ignorant  of  his  place  of  residence,  returned 
the  said  note  under  protest."  The  alternative  in  which  the  judgment  of  the 
oourt  is  to  be  rendered  is  not  very  appropriately  stated ;  but  since  the  absurdity 
cmnot  have  entered  into  the  minds  of  the  parties,  that,  not  knowing  of  the  re- 
moval or  present  abode  of  the  drawer,  the  holder  was  still  bound  to  follow  him 
into  Maryland,  we  will  construe  the  submission  with  reference  to  the  facts  ad- 
mitted; and  then  the  question  raised  is,  whether  the  holder  had  done  all  that 
he  was  bound  to  do,  to  excuse  a  personal  demand  upon  the  maker.  On  this 
subject  the  law  is  clear;  a  demand  on  the  maker  is,  in  general,  indispensable; 
and  that  demand  must  be  made  at  his  place  of  abode  or  place  of  business. 
That  it  should  be  strictly  personal,  in  the  language  of  the  submission,  is  not 
required ;  it  is  enough  if  it  is  at  his  place  of  abode  or  generally  at  the  place 
where  he  ought  to  be  found.  But  his  actual  removal  is  here  a  fact  in  the  case, 
and  in  this,  as  well  as  every  other  case,  it  is  incumbent  upon  the  indorsee  to 
show  due  diligence.  Now,  that  the  notary  should  not  have  found  the  maker 
at  his  late  residence  was  the  necessary  consequence  of  his  removal,  and  is  en- 
tirely consistent  with  the  supposition  of  his  not  having  made  any  one  of  those 
inquiries  which  would  have  led  to  a  development  of  the  cause  why  he  did  not 
find  him  there.  Non  constat^  but  he  may  have  removed  to  the  next  door,  and 
the  first  question  would,  most  probably,  have  extracted  information  that  would 
have  put  him  on  further  inquiry.  Had  the  house  been  shut  up,  he  might  with 
equal  correctness  have  returned  ^Hhat  he  had  not  found  him,"  and  yet  that 
Nearly  would  not  have  excused  the  demand,  unless  followed  by  reasonable 
inquiries. 
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§  802.  Mere  distance  does  not  excuse  demand  of  payment. 
The  party  must  then  be  considered  as  lying  under  the  same  obligations  as  if,, 
having  made  inquiry,  he  had  ascertained  that  the  maker  had  removed  to  a  dis- 
tance of  nine  miles,  and  into  another  jurisdiction.  This  is  the  utmost  his 
inquiries  could  have  extracted,  and  marks,  of  course,  the  outlines  of  his  legal 
duties.  Mere  distance  is,  in  itself,  no  excuse  from  demand ;  but,  in  general,  the 
indorser  takes  upon  himself  the  inconvenience  resulting  from  that  cause.  Nor 
is  the  benefit  of  the  postoflBce  allowed  him,  as  in  the  case  of  notice  to  the 
indorser.  But  the  question  on  the  recent  removal  into  another  jurisdiction  is 
a  new  one,  and  one  of  some  nicety.  In  case  of  original  residence  in  a  state 
different  from  that  of  the  indorser,  at  the  time  of  taking  the  paper,  there  can 
be  no  question;  but  how  far,  in  case  of  subsequent  and  recent  removal  U> 
another  state,  the  holder  shall  be  required  to  pursue  the  maker,  is  a  question 
not  without  its  difficulties.  We  think  that  reason  and  convenience  are  in  favor 
of  sustaining  the  doctrine  that  such  a  removal  is  an  excuse  from  actual  demand* 
Precision  and  certainty  are  often  of  more  importance  to  the  rules  of  law  than 
their  abstract  justice.  On  this  point  there  is  no  other  rule  that  can  be  laid 
down  which  will  not  leave  too  much  latitude  as  to  place  and  distance.  Besides 
which,  it  is  consistent  with  analogy  to  other  cases,  that  the  indorser  should 
stand  committed  in  this  respect  by  the  conduct  of  the  maker.  For  his  abscond- 
ing or  removal  out  of  the  kingdom,  the  indorser  is  held,  in  England,  to  stand 
committed;  and,  although  from  the  contiguity, and, in  some  instances,  reduced 
size  of  the  states,  and  their  union  under  the  general  government,  the  analogy 
is  not  perfect,  yet  it  is  obvious  that  a  removal  from  the  seaboard  to  the  frontier 
states,  or  vice  versa^  would  be  attended  with  all  the  hardships  to  a  holder,  es* 
pecially  one  of  the  same  state  with  the  maker,  that  could  result  from  crossing 
the  British  channel.  With  this  view  of  the  subject,  we  are  of  opinion  that  the 
judgment  below,  although  rendered  on  a  different  ground,  must  be  sustained. 

Judgm^fnt  affirmed, 
i   )  RAY  v.  SMITH. 

(17  WaUace,  411-417.    1878.) 

Erbob  to  U.  S.  District  Court,  Middle  District  of  Alabama. 

Statement  of  Facts. —  Smith,  of  New  York,  sued  Ray,  of  Alabama,  as 
indorser  of  notes  which  fell  due  in  1862.  They  were  not  protested,  on  account 
of  the  state  of  war  then  in  existence,  but  were  presented  to  the  maker  and  dishon- 
ored in  1866.  There  was  evidence  that  the  indorser  had  been  provided  with 
funds  to  pay  the  notes,  and  would  have  paid  them  if  they  had  been  protested 
sooner.     There  was  judgment  for  the  plaintiff. 

Opinion  by  Mr.  Justice  Strong. 

Whether  timely  presentment  of  the  notes  was  made  to  the  maker,  and 
whether  due  notice  of  their  dishonor  was  given  to  the  defendant  who  had 
indorsed  them,  are  questions  which  were  not  submitted  to  the  jury.  The  court 
below  appears  to  have  been  of  opinion  that,  in  view  of  the  facts  given  in  evi- 
dence, neither  demand  of  payment  nor  notice  to  the  indorser  was  necessary  to 
justify  a  recovery  against  him.  The  jury  was  instructed,  in  substance,  that 
even  if  there  was  no  legal  demand  and  notice,  the  want  of  them  was  sufficiently 
excused ;  and  that  the  plaintiff  was  entitled  to  a  verdict  for  the  amount  of  the 
notes  with  interest  from  the  dates  when,  according  to  their  terms,  they  fell 
due.  It  is  necessary,  therefore,  to  inquire  whether  the  evidence,  as  exhibited 
in  the  bill  of  exceptions,  warranted  such  instructions. 
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§  803.  Demand  excused  hy  state  of  war^  hut  must  he  made  after  it  ceases. 

It  is  undoubtedly  the  law,  that  though  the  plaintiflf  was  relieved  by  the  war 
front  obligation  to  make  demand  upon  the  maker  of  the  notes  when  they  came 
to  maturity,  it  was  necessary  for  him,  in  order  to  charge  the  indorser^  to  make- 
such  demand  within  a  reasonable  time  after  it  became  possible;  that  is^ 
after  the  close  of  the  war;  unless  he  was  excused  by  the  fact  that  the  indorser 
had  sufficient  funds  of  the  maker  in  hand,  which  he  had  received  in  the  course 
of  a  current  business,  and  which  he  had  authority  to  apply  to  the  payment  of 
the  notes  at  their  maturit3^  And  whether  that  alone  constituted  a  sufficient 
excuse,  is  the  real  question  now. 

§  804,  Indorser  supplied  with  funds  to  pay  note  becomes  liable  as  maker. 

An  indorser  of  a  promissory  note  is  only  secondarily  liable.  His  responsibil- 
ity is;  in  its  nature,  a  contingent  one,  and  ordinarily,  performance  of  the  con- 
dition to  make  demand  of  the  maker  and  give  notice  of  his  default  in  due  time 
is  an  essential  part  of  the  title  of  one  who  asserts  an  indorser's  liability.  It 
has  often  been  regretted  that  courts  have  dispensed  with  the  performance  of 
that  condition  for  any  cause.  Still,  the  principal  reason  for  the  requirement  of 
demand  and  notice  is,  that  the  indorser,  if  looked  to  for  payment,  may  have 
the  earliest  opportunity  to  take  steps  for  his  own  protection.  Hence,  it  has 
been  said,  in  some  cases,  that  when  by  no  possibility  a  failure  to  make  demand 
and  give  notice  could  have  injured  him,  or  rather,  when  they  could  by  no  pos- 
sibility have  enabled  him  to  protect  himself,  proof  of  demand  and  notice  are 
not  necessary.  It  must  be  admitted  there  has  been  much  inconsistency  in  the 
decisions  respecting  the  application  of  this  rule.  In  some  it  has  been  held  that 
if  an  indorser  has  taken  an  indemnity  from  the  maker,  he  is  not  entitled  ta 
notice  of  default.  But  this  is  not  sustained  by  sound  reason,  and  the  best- 
considered  cases  assert  the  contrary  doctrine.  The  indemnity  may  prove  in- 
suflBcient.  At  all  events,  it  is  not  inconsistent  with  the  existence  of  a  remedy 
over  against  the  maker,  and  the  correct  rule,  as  stated  by  Bailey,  J.,  in  Brown 
V.  Maflfey,  15  East,  222,  is  that  every  indorser  ought  to  have  notice  whenever 
he  has  a  remedy  over.  All  the  cases  agree,  however,  that  when,  by  arrangement 
between  the  maker  and  the  indorser,  the  latter  has  become  the  principal  debtor,, 
and  primarily  liable,  he  may  not  insist  upon  notice.  Presentment  to  the  maker,, 
followed  by  notice  to  himself,  can  be  of  no  service  to  him,  for  he  has  na 
remedy  over.  And  he  becomes  the  principal  debtor  when,  either  before  or  at 
the  maturity  of  the  note,  he  is  supplied  by  the  maker  with  sufficient  funds  for 
the  purpose  of  paying  it.  Receiving  the  funds  for  such  an  avowed  purpose,  he 
assuinesan  obligation  to  take  up  the  note;  and,  as  has  been  said,  he  may  be  re- 
garded as  an  agent  who  has  undertaken  to  pay,  and  who,  therefore,  cannot  be- 
disappointed  if  his  principal,  trusting  to  his  obligation,  takes  no  further  steps, 
for  the  payment. 

§  805.  Whether  funds  placed  in  indorser^ s  hands  by  maker  are  intended  to^ 
pay  note  is  a  question  of  fact. 

In  the  present  case,  the  evidence  does  not  necessarily  establish  that  the  funds 
which  the  indorser  held  were  placed  in  his  hands  for  the  purpose  of  paying  the 
notes.  They  were  derived  from  the  profits  of  the  business,  in  conducting 
which  he  was  a  partner  of  the  maker ;  and  he  was  merely  authorized  to  apply 
them  to  the  payment  of  the  notes,  at  their  maturity.  Whether  this  proved  the 
existence  of  an  obligation  assumed  by  him  to  take  them  up,  or,  in  other  words, 
whether,  as  between  him  and  the  maker,  he  thus  became  the  primary  debtor,, 
is  a  question  which  the  court  could  not  correctly  answer  in  the  affirmative  as  di. 
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•conclusion  of  law.  If  it  did  establish  sach  an  obligation,  absence  of  demand 
and  notice  were  immaterial,  and  the  plaintiflf  was  entitled  to  a  verdict.  Bat  if 
it  did  not,  if  the  indorser,  as  between  himself  and  the  maker,  had  not  become 
the  principal  debtor,  if  the  authority  to  pay  the  notes  out  of  the  fund  in  his 
hands  was  only  an  arrangement  for  his  indemnity,  we  think  he  was  at  liberty 
;  to  pay  them  to  the  maker  at  any  time  after  the  maturity  of  the  notes,  and  be- 
fore he  had  any  notice  that  they  remained  unpaid.  In  such  a  case,  his  liability 
to  the  holder  remained  contingent,  and  consequently,  unless  there  was  a  legal 
demand  and  notice,  he  cannot  be  charged.  It  follows  that  the  judge  of  the 
<5ourt  below  erred  in  directing  a  verdict  for  the  plaintiff.  The  most  that  could 
properly  be  claimed  by  the  holder  of  the  notes  was  that  the  evidence  should 
be  submitted  to  the  jury  to  find  whether  it  proved  that  the  defendant  had  be- 
oome  the  principal  debtor  by  arrangement  between  him  and  the  maker,  with 
instructions  that  if  it  did,  the  plaintiff  was  entitled  to  recover;  and  that  if  it 
did  not,  the  indorser  could  not  be  held  liable  without  proof  of  reasonable  de- 
mand upon  the  maker,  and  notice. 

§  806.  A  deposition  read  without  objection  at  the  trial  cannot  he  objected  to  in 
<Ln  appellate  court. 

Nothing  more  need  be  said  respecting  the  charge  given  to  the  jury.  But  as 
the  case  goes  back  for  another  trial  it  is  proper  to  notice  an  exception  taken  to 
the  refusal  of  the  court  to  suppress  the  deposition  of  the  plaintiff.  The  deposi- 
tion had  been  taken  de  bene  esse^  and  before  the  trial  the  defendant  moved  to 
suppress  it.  But  when  it  was  offered  at  the  trial,  it  was  read  without  objection, 
and  without  exception.  It  may  be  that  had  it  been  objected  to  then,  it  should 
not  have  been  received.  But  after  having  permitted  it  to  be  read  at  the  trial 
without  opposition,  we  think  it  cannot  be  objected  now  that  the  court  received  it 

Judgment  revereedj  and  a  new  trial  ordered* 

IN  RE  BROWN. 

(Circuit  Court  for  Massachusetts:  2  Story,  502-525.    1848.) 

Statement  of  Facts. —  Petition  by  assignee  in  bankruptcy  to  expunge  from 
the  list  of  proved  debts  against  the  estate  the  claim  of  payees  of  checks  of  the 
bankrupt,  upon  the  grounds  stated  in  the  opinion  of  the  court.  There  was  a 
counter  petition  by  the  claimants.  The  drawer  had  a  balance  to  his  credit  at 
the  bank  when  the  checks  were  made  of  $30.89;  on  the  18th,  19th,  20th  and 
21st  days  of  May  of  $6.11,  and  on  10th,  11th,  12th  and  13th  of  June,  of  $20.72. 

Opinion  by  Story,  J. 

I  cannot  say  that  I  entertain  any  doubt  upon  either  of  the  questions  which 
have  been  argued  in  this  case,  although  they  are  presented  under  somewhat 
novel  circumstances.  The  argument  for  the  assignee  resolves  itself  into  these 
points:  1.  That  these  instruments,  although  in  the  form  of  checks,  are,  in  fact, 
'  inland  bills  of  exchange,  and  governed  by  all  the  rules  thereof  as  to  present- 
ment and  notice.  2.  That  here  no  due  notice  was  given  to  the  drawer  of  the 
presentment. and  dishonor  of  these  checks;  and  that  the  circumstances  relied 
on  as  a  waiver  do  not  justify  the  conclusion.  3.  That  the  facts  relied  on  in 
the  petition  of  Messrs.  Courtis  do  not  change  the  legal  posture  of  the  case  or 
entitle  them  to  any  relief  in  equity. 

§  807.  Cliecks  payable  at  a  future  time  are  not  inland  bills  of  exchange. 

In  respect  to  the  first  point,  the  argument  pressed  is  that  checks  are  always, 
4ind  properly,  payable  on  demand,  and  that  when  payable  at  a  future  time  they 

730 


DEMAND.  §  807. 

become,  to  all  intents  and  purposes,  inland  bills  of  exchange.  But  I  am  not  by 
any  means  prepared  to  admit  the  validity  or  force  of  this  distinction,  and  no 
case  has  been  cited  which,  in  my  judgment,  satisfactorily  establishes  it.  A 
check  is  not  less  a  check  because  it  is  post-dated  and  thereby  becom3S,  in  effect, 
payable  at  a  future  and  different  time  from  that  on  which  it  is  drawn  or  issued. 
This  is  sufficiently  apparent  from  the  case  of  Allen  v.  Keeves,  1  East,  435. 
That  it  may  be  declared  upon  as  a  bill  of  exchange  is  no  proof  that  it  may  not 
also  be  declared  upon  as  a  check.  In  many  cases  they  are  identical  in  their 
legal  results,  but  by  no  means  in  all.  Mr,  Chitty  very  properly  says  that  a 
check  Ti^ar/y  resembles  a  bill  of  exchange;  but,  he  adds,  it  is  uniformly  .made 
payable  to  bearer,  and  should  be  drawn  upon  a  banker  or  a  person  acting 
as  such.  Chitty  on  Bills,  8th  ed.,  ch.  11,  p.  5i5.  I  agree  that  it  nearly  resem- 
bles a  bill  of  exchange,  but  nidlum  simile  est  idem.  It  is  commonly,  although 
not  always,  made  payable  to  the  bearer;  but  I  conceive  it  to  be  still  a  check,  if 
drawn  on  a  bank  or  banker,  although  payable  to  a  particular  party  only  by 
name,  or  to  him  or  his  order.  It  is  usually,  also,  made  payable  on  demand,  al- 
though I  am  not  aware  that  this  is  an  essential  requisite.  The  distinguishing 
characteristics  of  checks,  as  contradistinguished  from  bills  of  exchange,  are  (as 
it  seems  to  me)  that  they  are  always  drawn  on  a  bank  or  banker;  that  they  are 
payable  immediately  on  presentment,  without  the  allowance  of  any  days  of 
grace;  and  that  they  are  never  presentable  for  mere  acceptance,  but  only  for 
payment.  Mr.  Chancellor  Kent,  in  his  learned  Commentaries  (3  Kent's  Comm., 
75,  4th  ed.),  says:  "  A  check  upon  a  bank  partakes  more  of  the  character  of  a 
bill  of  exchange  than  of  a  promissory  note.  It  is  transferable  like  a  bill  of 
exchange.  It  is  not  a  direct  promise  by  the  drawer  to  pay,  but  it  is  an  under- 
taking on  his  part  that  the  drawee  shall  accept  and  pay,  and  the  drawer  is  an- 
-^werable  only  in  the  event  of  the  failure  of  the  drawee  to  pay."  But  he  has 
'inore  fully  explained  his  real  meaning  in  a  note  to  the  index  of  the  fourth 
^edition  of  his  Commentaries  (4  Kent's  Comm.,  p.  549,  note,  4th  edition),  which 
I  adopt  with  entire  confidence  as  expressive  of  my  own  opinion.  "  A  check," 
£ays  he,  '^  differs  from  a  bill  of  exchange  in  this:  that  it  has  no  days  of  grace^ 
^nd  requires  no  acceptance  distinct  from  prompt  payment.  The  drawer  of  a 
check  is  not  a  surety,  but  the  principal  debtor,  as  much  as  the  maker  of  a  prom- 
issory note.  The  check  is  the  acknowledgment  of  a  certai^  sum  due.  It  is 
an  absolute  appropriation  of  so  much  money  in  the  hands  of  his  banker  to  the 
holder  of  the  check,  and  there  it  ought  to  remain  until  called  for;  and  unless 
the  drawer  actually  suffers  by  the  delay,  as  by  the  intermediate  failure  of  his 
banker,  he  has  no  reason  to  complain  of  delay  not  unreasonably  protracted.  If 
the  holder  does  so  unreasonably  delay,  he  assumes  the  risk  of  the  drawee's 
failure,  and  he  may,  under  circumstances,  be  deemed  to  have  made  the  check 
his  own,  to  the  discharge  of  the  drawer.  But  this  is  quite  distinct  from  the 
strict  rule  of  diligence  applicable  to  a  surety,  in  which  light  stands  the  in- 
dorser,  who  has  a  right  to  require  diligence  on  the  part  of  the  holder  to  relieve 
him  from  responsibility.  It  is  true,  however,  that  there  is  so  much  analogy  be- 
tween checks  and  bills  of  exchange  and  negotiable  notes  that  they  are  fre- 
quently spoken  of  without  discrimination."  S.  P.,  3  Kent.  Comm.,  s.  44,  p.  104, 
note,  5th*  ed. ;  Little  v.  Phoenix  Bank,  2  Hill  (N.  Y.),  425 ;  Kemble  v.  Mills, 
1  Mann.  &  G.,  757. 

The  case  of  Cruger  v,  Armstrong,  3  Johns.  Cas.,  5,  does  not  inculcate  any 
different  doctrine  when  correctly  considered.  And  the  case  of  Conroy  v. 
"Warren,  3  Johns.  Cas.,  259,  expressly  distinguishes  between  checks  and  bills  of 
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exchange,  and  puts  the  doctrine  of  the  necessity  of  presentment  for  payment 
upon  its  true  and  reasonable  ground,  whether  any  damages  have  been  sustained 
b}^  the  drawer  by  the  delay  or  not;  and  I  conceive  that  the  point  as  to  notice 
of  the  dishonor  of  a  check  would  mainly  turn  upon  similar  considerations. 

We  all  know,  from  the  history  of  inland  bills  of  exchange,  that,  originally, 
they  were  not  entitled  to  days  of  grace;  and  that  days  of  grace  were  first 
established,  as  applicable  to  them,  by  the  statutes  9th  and  10th  Will.  3,  ch.  17, 
and  3d  and  4th  of  Ann,  stat.  2,  ch.  9.  2  Black.  Coram.,  467.  In  Massachusetts^ 
days  of  grace  were  not  formerly  allowed  upon  promissory  notes  payable  at  a 
future  time  (Putnam  v.  Sullivan,  4  Mass.,  45;  Jones  v,  Fales,  4  Mass.,  245);  and 
the  like  rule  was  supposed  to  apply  to  inland  bills  of  exchange,  or,  at  least,  the 
contrary  was  not  established.  This  rule  in  Massachusetts  was  altered  by  the 
Stat,  of  1824,  ch.  130,  and  by  the  Revised  Laws  of  1835,  stat.  12,  ch.  33,  §§  5,  6, 
which  allow  days  of  grace  upon  all  bills  of  exchange  payable  at  sight  or  at  a 
future  day  certain,  and  on  all  promissory  negotiable  notes,  orders  or  drafts  pay- 
able at  a  future  day  certain.  But  no  mention  whatsoever  is  made  in  either 
statute  of  checks;  but  they  are  silently  left  to  the  known  rules,  practice  and 
usages  of  banks,  which  I  believe  to  be  invariable,  never  to  accept  them  prior  to* 
payment,  and  always  to  pay  them  on  presentment  on  or  after  the  day  stated 
for  payment  by  the  date  or  upon  the  face  of  the  check.  Thus,  if  a  check  be 
dated  on  the  1st  of  December,  and  be  payable  on  the  10th  of  December,  it  i^ 
presentable  on  the  latter  day,  and  on  presentment  on  that  day  it  will  be  paid 
by  the  bank.  It  is  never  presented  for  acceptance,  and  no  days  of  grace  are 
ever  allowed  upon  it.  In  short,  it  is  always  treated  as  payable  on  the  very  day 
designated  as  the  day  of  payment.  If  it  be  asked,  What  is  the  reason  of  all 
this?  the  true  answer  is  that  it  is  the  usage  of  banks  and  the  understanding  of 
the  parties  to  the  check,  and  being  the  constant  habit  of  business,  it  becoraeSy 
like  all  the  other  usages  of  merchants,  the  lex  et  norma  by  which  to  expound 
the  contract.  The  parties  have,  in  the  present  case,  used  the  common  form 
of  a  bank  check,  and  by  so  using  it  they  impliedly  authorize  the  bank  to  treat  it 
as  a  check,  and  pay  it  as  a  check,  payable  on  the  very  day  on  which  it  is  dated,, 
or  on  which  it  purports  to  be  payable,  without  any  grace.  The  words  of  both 
these  instruments  are  precisely  alike,  except  as  to  sums  and  times  of  payment. 
The  first  one  is:  "  Granite  Bank,  Boston,  April  18,  1841.  Pay  to  W.  Courtis  & 
Co.,  18  May,  or  bearer,  seven  hundred  and  three  dollars  and  50-100.  Ephrain^- 
Brown,  by  J.  W.  Green.  To  the  Cashier."  The  second  is  dated  on  18th  of 
April,  and  is  to  "  Pay  to  W.  Courtis  &  Co.,  10  June,  or  bearer,  seven  hundred 
and  seventy-six  dollars  52-100."  Signed  in  the  same  manner  and  addressed 
in  the  same  way  "To  the  Cashier"  of  the  Granite  Bank.  No  one  can  doubt 
that  it  is  entirely  competent  for  the  parties  to  agree  that  an  instrument  shall 
be  treated  to  all  intents  and  purposes  as  a  check,  and  to  have  all  the  attributes- 
and  incidents  thereof,  and  to  declare  that  it  shall  not  be  deemed  a  bill  of  ex- 
change. In  fact,  by  the  forms  here  adopted  the  parties  do  so  declare;  and,  as: 
I  understand  it,  the  banks  uniformly  act  upon  this  understanding,  and  always 
pay  such  checks  upon  the  day  fixed  for  payment,  without  any  allowance  of 
grace,  if  they  have  funds;  and  this  is  done  without  any  suspicion  that  it  is  & 
misuser  or  misapplication  of  the  funds  of  the  drawer. 

I  am  aware  of  the  case  of  Brown  v.  Lusk,  4  Yerg.,  210,  in  which  it  was  held 
that  a  check  drawn  in  Nashville  on  the  Branch  Bank  of  the  United  States  at 
Nashville,  on  the  13th  of  December,  1827,  payable  to  A.  B.,  or  bearer,  on  the 
14th  of  January  following,  was  held  to  be  an  inland  bill  of  exchange,  and  en- 
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titled  to  the  days  of  grace.  This  case  was  decided  in  the  absence  of  Mr.  Chief 
Justice  Catron,  and  not  only  was  no  authority  cited  for  the  position,  but  the 
Yery  citation  from  Chitty  on  Bills  which  was  relied  on  to  support  it  distinctly 
.^hows  that  there  is  a  marked  distinction  between  checks  and  bills  of  exchange. 
Mr.  Chitty  there  says  (Chitty  on  Bills,  p.  322,  7th  Amer.  ed. ;  S.  P.,  Chitty  on 
Bills,  ch.  11,  p.  546,  8th  London  ed.,  1833):  "  They  (checks)  are  not  due  before 
payment  is  demanded,  in  which  they  differ  from  bills  of  exchange  and  promis- 
sory notes  payable  on  a  particular  day."  Now,  the  most  that  this  position 
proves  is,  that  checks  are  not  governed  in  all  cases  by  the  same  rules  as  bills  of 
exchange  and  promissory  notes.  They  are  not  payable  until  presentment. 
But  how  does  this  show  when  they  are  presentable,  or  that  they  may  not  be 
made  payable  on  any  other  day  certain  than  the  day  of  the  date?  Or  that 
days  of  grace  are  to  be  allowed  upon  them  if  payable  on  a  day  certain?  The 
learned  judge  who  delivered  the  opinion  of  the  court  in  Brown  v.  Lusk,  added: 
^'  They  (checks)  are  appropriations  of  money  in  the  hands  of  a  banker  and 
are  payable  on  presentment."  In  this  remark  he  but  followed  out  what  was 
intimated  by  Lord  Kenyon  in  Boehm  v.  Sterling,  7  Term  R,  423,  429,  and  has 
been  since  often  recognized  as  sound  law.  Cruger  v.  Armstrong,  3  Johns.  Cas., 
s.  7,  9;  Conroy  v.  Warren,  3  Johns.  Cas.,  259.  But  we  all  know  that  at  law 
neither  a  bill  of  exchange,  until  acceptance,  nor  a  promissory  note,  is  any  ap- 
propriation of  the  money  of  the  drawer  or  maker  in  the  hands  of  any  one.  In 
truth,  a  check  is  an  instrument  sui  generis,  and  is  construed  exactly  as  the  par- 
ties intend  it.  It  is  supposed  to  be  drawn  upon  funds  in  the  hands  of  a  bank 
or  banker,  and  it  appropriates  the  amount  to  the  holder  of  the  check.  And  I 
agree  with  Lord  Kenyon  in  holding  that  the  drawer  cannot  honestly  alter  the 
state  of  his  accounts  with  the  bank  or  banker,  so  as  not  to  leave  in  his  bands 
sufficient  to  pay  the  check  on  the  very  day  on  which  it  is  presentable  and  pay- 
able; for  that  would  be  a  fraudulent  misapplication  of  the  appropriated  funds. 
The  like  distinction  between  checks  and  bills  of  exchange  was  stated*  by  Mr. 
Justice  Sutherland  in  Murray  u  Judah,  6  Cow.,  490.^  He  there  said:  '*-As  a 
general  rule,  therefore,  a  check  is  not  due  from  the  drawer  until  payment  has 
been  demanded  of  the  drawee,  and  refused  by  him.  As  between  the  holder  of 
a  check  and  an  indorser  or  third  person,  payment  must  be  demanded  within  a 
reasonable  time.  But  as  between  the  holder  and  maker,  or  drawer,  a  demand 
at  any  time  before  suit  brought  is  sufficient,  unless  it  appear  that  the  drawee 
has  failed,  or  the  drawer  has  in  some  manner  sustained  injury  by  the  delay." 
The  same  doctrine  has  been  fully  recognized  in  other  cases.  Mohawk  Bank  v. 
Broderick,  10  Wend.,  304,  306;  S.  C,  13  Wend.,  133;  Cruger  v.  Armstrong,  3 
Johns.  Cas.,  5 ;  Conroy  v.  Warren,  3  Johns.  Cas.,  259.  It  is  a  natural,  even  if 
it  be  not  a  necessary,  consequence  of  the  fact  that  a  check  is  an  appropriation 
of  the  funds  of  the  drawer  in  the  hands  of  the  bank  or  banker  to  the  amount  of 
the  check;  and,  consequently,  the  drawer  has  no  right  to  withdraw  the  same. 
And  if  the  drawee,  upon  the  presentment,  refuses  to  pay  the  check,  because  he 
has  no  funds,  then  the  drawer  is  not  injured ;  and  if  he  has  funds,  and  refuses 
to  pay,  then,  if  the  bank  is  still  in  good  credit,  as  the  drawer  has  sustamed  and 
can  sustain  no  loss,  there  is  every  reason  to  hold  him  liable  therefor.  Every 
check  is  pri7tia  facie  presumed  to  be  given  for  value  received  by  the  drawer; 
and  if,  by  reason  of  the  want  of  due  presentment  or  want  of  due  notice  of  the 
dishonor,  he  is  to  be  totally  exonerated,  he  pockets  both  the  original  considera- 
tion and  his  funds  in  the  hands  of  the  bank  or  banker.  In  such  a  case,  can  it 
be  said,  with  truth  or  justice,  that  he  is  to  be  enriched  at  the  expense  of  the 
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holder  of  the  check?  Or  that  he  shall  not  be  deemed  to  hold  the  money,  as 
money  had  and  received  for  the  use  of  the  holder,  either  because  he  had  no 
funds  in  the  bank,  or  because  he  still  retains  those  funds,  appropriated  to  the 
use  of  another,  for  his  own  use?  I  am  aware  that  Mr.  Justice  Cowen,  in  his 
elaborate  opinion  in  Ilarker  v.  Anderson,  21  Wend.,  372,  has  endeavored  to 
supi)ort  the  opinion  that  a  check  is  to  be  deemed,  to  all  essential  purposes,  to  be 
a  bill  of  exchange,  and,  therefore,  that  all  the  rules  appHcable  to  the  latter  ape 
of  equal  force  in  relation  to  the  former.  Notwithstanding  the  array  of  author- 
ities, so  fully  and  learnedly  brought  forth  by  him  in  support  of  that  opinion^ 
my  own  judgfnent  is  that  they  wholly  fail  of  the  purpose.  It  appears  to  me  to 
be  a  struggle  on  the  part  of  the  learned  judge  to  subject  all  the  doctrines,  ap- 
plicable to  all  negotiable  instruments,  to  some  common  and  uniform  standard. 
I  hope  and  trust  that  such  an  effort  will  never  prevail.  In  my  judgment,  it  is 
far  better  that  the  doctrines  of  commercial  jurisprudence  should,  from  time  to 
time,  adapt  themselves  to  the  common  usages  and  practices  and  understandmg 
of  merchants,  and  vary  with  the  varying  courses  of  business,  so  as  at  once  to 
subserve  public  convenience,  and  to  mould  themselves  into  the  common  habits 
of  social  life,  than  to  assume  any  artificial  forms,  or  to  regulate,  by  any  inflex- 
ible standard,  the  whole  operations  of  trade  and  commerce.  As  new  instru- 
ments arise  in  the  course  of  business,  they  should  be  construed  so  as  to  meet 
and  accomplish  the  very  purposes  for  which  they  were  designed  by  the  parties, 
and  not  to  defeat  them.  Checks  are  as  well  known  now  as  bills  of  exchange, 
as  a  class  of  distinct  instruments  in  commercial  negotiations;  and  he  who  seeks 
to  make  them  identical  in  all  respects  with  bills  of  exchange  may  unintention- 
ally be  introducing  an  anomaly,  instead  of  suppressing  one.  Upon  the  whole, 
my  judgment  is  precisely  in  coincidence  with  that  of  Mr.  Chancellor  Kent, 
already  cited  on  this  subject.  I  hold  that  the  instruments  in  the  present  case 
are  strictly  checks,  and  subject  to  all  the  incidents  thereof;  that  they  were 
payable  on  the  very  day  on  which  payment  was  upon  their  face  demandable, 
without  any  days  of  grace;  and  that  both  parties  intended  throughout  that 
they  should  be  treated  as  checks,  and  that  they  should  be  paid  by  the  bank  on 
the  very  day  designated,  or  at  any  reasonable  time  thereafter. 

§  808.  Hight  of  drawer  of  check  to  complain  of  want  of  presentment  or  notice. 

But  assuming,  for  the  purposes  of  the  argument,  that  this  is  not  entirely  cor- 
rect (which  I  maintain,  however,  to  be  entirely  correct),  still,  in  this  case,  in  ray 
judgment,  the  checks  are  a  good  debt  against  the  bankrupt.  And  this  for  two 
reasons,  either  of  which  would  be  conclusive.  In  the  first  place,  it  is  manifest 
that  these  checks  were  drawn  without  the  drawer  having  any  right  to  draw. 
He  had  no  funds  in  the  bank  at  the  time  when  the  checks  were  due  and  pay- 
able, or  indeed  for  aught  that  appears,  at  any  time  since,  to  discharge  them  or 
either  of  them.  Now,  in  the  case  of  a  check,  I  take  it  to  be  clear  that  the 
drawer  impliedly  engages  that  at  the  time  when  the  check  is  due  and  payable, 
he  has  and  will  have  then,  and  at  all  times  thereafter,  sufficient  funds  in  the 
bank  to  pay  the  same  upon  presentment;  and  by  the  draft  he  appropriates 
those  funds  absolutel}'^  for  the  use  of  the  holder.  Xow  the  bank  is  not  bound 
to  pay,  unless  it  is  in  full  funds;  and  it  is  not  obliged  to  pay  or  to  accept  to 
pay,  if  it  has  partial  funds  only,  for  it  is  entitled  to  the  possession  of  the  check 
on  payment;  and,  indeed,  in  the  ordinary  course  of  business,  the  only  voucher 
of  the  bank  for  any  payment  is  the  production  and  receipt  of  the  check,  which 
the  holder  cannot  safely  part  with  unless  he  receives  full  payment,  nor  the  bank 
exact,  unless  under  the  like  circumstances.     The  holder  is  not  bound  to  accept 
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part  payment,  even  if  the  bank  is  willing  to  pay  in  part,  for  he  has  a  claim  to 
the  entirety.  Now  the  circumstance  that  the  drawer  had  no  right  to  draw 
these  checks,  and  had  no  funds  there  at  any  time  to  pay  the  same,  seems  to  me 
decisive  that  he  has  no  right  to  complain  of  the  want  of  due  presentment,  or  of 
the  want  of  due  notice.  Not  of  the  want  of  due  presentment,  for  the  checks 
were  demandable  not  merely  on  the  days  on  which  they  were  respectively  dur, 
but  as  against  him  at  any  reasonable  time  afterwards,  and  he  ought  to  have 
had  funds  at  all  times  in  the  bank  to  pay  the  checks  after  they  were  due.. 
'Not  of  the  want  of  notice,  for  as  he  never  had  any  funds  in  the  bank  to  pay  the 
checks,  he  had  no  right  to  believe  they  would  be  paid,  and  strictly  speaking,  his 
conduct  was  an  actual  or  constructive  fraud  upon  the  holders.  In  both  views,, 
the  case  of  Conroy  v.  Warren,  3  Johns.  Cas.,  259,  is  a  direct  authority  to  the 
purpose.  And  it  may  be  further  added,  that  it  was  held  in  that  case,  in  which 
I  entirely  concur,  that  if  the  drawer  sustains  no  damage  by  want  of  due  pre- 
sentment or  due  notice,  and  the  non-payment  of  the  checks  arise  from  his  own 
default,  or  from  his  want  of  funds,  he  is  liable  to  the  holder  to  the  full  amount 
of  the  checks.  If  the  bank  had  funds,  and  had  failed  in  the  intermediate  time^ 
that  might  liave  furnished  a  different  ground  for  defense.  It  would  then  be 
like  the  case  of  a  note  or  acceptance,  payable  at  a  bank,  where  the  bank  had  at 
the  time  funds  to  pay,  and  had  failed  after  it  became  due,  and  there  had  not 
been  a  due  presentment  for  payment.  It  appears  to  me  equally  clear,  upon 
principle  and  authority,  that  the  drawer  is  liable  in  all  cases  for  the  dishonor  of 
checks,  whether  they  have  been  duly  presented  or  not,  or  whether  he  has  had 
due  notice  of  the  dishonor  or  not,  in  all  cases  where  he  has  sustained  no  dam- 
age on  account  of  the  omission. 

§  809.  The  fact  that  a  drawer  has  in  bank  a  part  of  the  funds  necessary  to 
pay  his  check  does  not  entitle  him  to  presentment  and  notice. 

But  it  is  said  that,  in  cases  of  bills,  due  presentment  and  due  notice  are  neces- 
sary whenever  the  drawer  has  any  funds  in  the  hands  of  the  drawee;  and  the 
same  reasoning  applies  to  cases  of  checks.  Now,  I  deny  both  the  premises 
and  the  conclusion.  In  the  first  place,  as  I  understand  it,  the  true  doctrine  is 
this:  that  if  the  drawer  has  a  right  to  draw,  in  the  belief  that  he  has  funds,  or 
in  the  expectation  that  he  shall  have  funds  at  the  time  of  the  presentment  for 
axjceptance,  by  reason  of  arrangements  with  the  drawee,  or  putting  his  funds 
in  transitu,  then  and  in  such  cases  he  is  entitled  to  due  notice.  But  according 
to  the  doctrine  now  contended  for,  if  the  drawer  knows  that  he  has  but  §1  in 
the  hands  of  the  drawee,  and  he  has  no  expectation  of  any  more  being  added^ 
and  has  no  right  to  believe  that  a  bill  for  more  will  be  honored,  he  may,  never- 
theless, draw  a  bill  on  the  drawee  for  $10,000;  and  if  it  is  dishonored  (as  he 
knows  it  will  be)  he  is  still  entitled  to  strict  notice;  whereas,  if  he  had  not  the 
$1  in  the  drawee's  hands,  he  would  not  be  entitled  to  any  notice  at  all.  Now,. 
I  do  not  understand  the  law  to  involve  any  such  strange  anomaly,  not  to  call 
it  an  absurdity.  In  each  case  the  same  reason  applies;  the  draft  is  a  fraud 
upon  the  holder;  and  in  each  case  a  meditated  fraud  shall  not  be  sheltered  be- 
hind a  rule  intended  to  protect  the  innocent  and  trustworthy.  Bickerdike  y. 
Bollman,  1  Term,  405.  The  two  cases  relied  on  at  the  bar  to  establish  the  op- 
posite doctrine  turn  upon  the  very  considerations  which  I  have  already  sug- 
gested. In  Hammond  u  Dufrene,  3  Camp.,  145,  the  bill  was  drawn  by  the 
party  having  no  funds  at  the  time;  but  the  drawees  accepted  the  bill,  and 
afterwards,  and  before  the  bill  became  due,  the  drawer  paid  a  larger  sum  on 
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account  of  the  acceptors;  and  Lord  Ellen  borough  held  that  the  drawer  was 
entitled  to  strict  notice  of  the  dishonor  when  the  bill  became  due.  Why?  Be- 
cause the  drawer  had  a  reasonable  expectation  that  the  bill  would  be  accepted 
{and  it  was  accepted),  and  that  it  would  be  paid  at  maturity  by  the-  acceptors, 
as  he  was  then  in  advance  for  them  to  a  larger  amount.  In  Thackeray  v. 
Blackett,  3  Camp.,  163,  the  two  bills  drawn  were  accepted,  and  were  dishonored 
at  their  maturity  by  the  acceptors;  but  due  notice  thereof  was  not  given  to  the 
drawer.  The  bills  were,  in  fact,  drawn  for  the  accommodation  of  the  drawer; 
but,  before  they  became  due,  he  had  contracted  engagements  on  account  of  the 
acceptors  to  the  amount  of  about  1,000^.,  the  bills  amounting  to  upwards  of 
3,600^  Lord  Ellenborough  held  the  drawer  entitled  to  strict  notice;  but  it  was 
upon  the  ground  that  there  was  an  open  account  between  the  parties,  and,  there- 
fore, the  drawer  could  not  necessarily  have  been  aware  beforehand  that  either 
of  the  bills  would  be  dishonored;  so  that  the  case  was  put  upon  the  clear 
ground  that  the  drawer  had  a  right  to  draw,  and  had  a  right  to  believe  that  his 
drafts  would  be  honored.  Indeed,  in  cases  of  a  fluctuating  balance  between 
the  parties,  this  may  well  constitute  a  ground  upon  which,  without  knowing 
the  exact  state  of  the  balance,  the  drawer  may  reasonably  draw.  And  this 
is  the  very  ground  upon  which  the  doctrine  was  put  in  the  case  of  Orr  i?. 
Maginnis,  7  East,  358,  where  the  court  thought  that,  in  cases  of  a  shifting  bal- 
ance, notice  was  necessary,  because  the  drawer  could  not,  or  might  not  know, 
that  he  was  drawing  without  any  right  to  draw.  See,  also,  Chitty  on  Bills,  ch. 
S,  p.  358,  8th  ed.,  1833.  The  same  doctrine  was  upheld  in  Legge  v.  Thorpe, 
12  East,  171,  and  was  there  expounded  upon  the  principles  which  I  have 
stated. 

§  810,  Waiver  hy  agent  of  right  to preseniment  and  notice  of  non-payment 

In  the  next  place,  independently  of  the  ground  already  suggested,  there  is 
another  one,  which,  in  my  judgment,  would  be  decisive  of  the  whole  merits  of 
the  case.  It  is,  that  there  was  an  express  waiver,  on  the  part  of  Brown,  of  due 
presentment  and  of  due  notice  of  the  dishonor  of  the  checks,  and,  indeed,  a  re- 
quest that  they  should  not  be  presented  when  due  and  paj^able,  as  there  would 
be  no  funds  in  the  bank  to  meet  them.  It  is  true  that  this  waiver  and  request 
were  not  made  by  Brown  personally;  but  they  were  made  through  the  instru- 
mentality of  his  general  agent,  Green.  I  say  his  general  agent,  for  sucli,  upon 
the  evidence,  he  clearly  appears  to  have  been ;  and  he  was  duly  authoriziid  by 
Brown  to  draw  checks  on  the  Granite  Bank  in  his  name,  and  this  would  inci- 
dentally clothe  him  with  full  authority  to  make  any  arrangements  with  refer- 
ence to  the  presentment  of  the  checks,  for  the  benefit  of  his  principal.  But  it 
is  not  necessary  to  put  the  case  upon  this  narrow  ground.  It  seems  clear  that 
Green  was  not  only  the  general  agent  of  Brown  in  this  business,  which  would 
confer  on  him  this  incidental  authority,  but  in  point  of  fact,  that  he  transacted 
"almost  all  the  business  that  was  done  for  him." 

§  811.  An  accommodation  viaker  of  a  note  rroay  prove  his  daim  against  the 
estate  of  the  person  accommodated. 

Passing  from  these  grounds,  either  of  which  would  alone  dispose  of  the  case, 
let  us  now  proceed  to  the  consideration  of  the  facts  presented  upon  the  petition. 
It  there  appears  that  these  checks  were,  in  fact,  given  to  the  Messrs.  Courtis  as 
collateral  security  for  a  promissory  note,  made  by  them,  payable  to  Brown  or 
order,  for  the  sum  of  $1,450,  in  four  months,  at  his  request,  and  for  his  accom- 
modation.   That  note  was  discounted  for  the  benefit  of  Brown  at  the  Grand 
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Bank  in  Marblehead,  and  not  being  paid  by  Brown  at  its  maturity,  it  was  paid 
by  the  Messrs.  Courtis  to  the  bank.  Here,  then,  is  a  clear  case  of  money  paid 
at  the  request  and  for  the  use  of  Brown;  and  it  is  recoverable  from  Brown's 
estate  as  a  debt,  unless  some  legal  discharge  thereof  has  occurred.  Now,  the 
only  pretense  to  allege  a  discharge  is  that  the  checks  above  stated  have  not 
been  duly  presented,  or  due  notice  given  thereof,  and  therefore  that  the  drawer 
is  discharged  therefrom.  Assuming  this  to  be  true,  and  that  no  action  would 
lie  by  the  holders  on  these  checks  against  the  drawer,  what  answer  is  that  to 
the  claim  for  the  money  paid  for  the  drawer  on  the  promissory  note  discounted 
at  the  Grand  Bank?  That  is, an  independent  debt,  not  growing  out  of  the 
check,  but  collateral  to  it.  Besidear,  I  understand  the  true  doctrine  to  ba,  in  all 
cases  where  the  notes  or  bills  of  third  persons  are  taken  as  collateral  security 
for  a  debt  or  indemnity,  that  the  party  receiving  them  is  a  mere  bailee  to  col- 
lect the  amount,  and  like  other  bailees,  where  the  bailment  is  for  the  mutual 
benefit  of  the  creditor  and  the  debtor,  that  the  bailee  is  bound  only  to  ordinary 
diligence  for  the  collection;  and  therefore,  unless  some  loss  has  accrued  to  the 
bailor,  by  reason  of  the  want  of  ordinary  diligence  in  the  collection,  the  bailee 
is  not  liable;  and  his  rights  as  a  creditor  remain  unchanged.  This  rule  is  fre- 
quently applied  in  cases  of  notes  and  bills  of  exchange  of  third  persons,  taken 
from  the  debtor  without  his  indorsement  thereon,  and  also  in  cases  of  guarant}'. 
The  debtor  must  show  that  he  has  sustained  some  loss  or  damage  by  the  omis- 
sion to  collect  the  notes  or  bills,  or  by  the  want  of  due  presentment,  or  due 
notice  of  the  dishonor  of  them.  Story  on  Bills  of  Exchange,  s.  372;  Ciiitty  oa 
Bills,  s.  372;  Chitty  on  Bills,  ch.  10,  p.  474,  8th  ed.,  1833;  id.,  p.  529;  Bayley 
on  Bills,  ch.  7,  s.  2,  pp.  286  to  290,  5th' ed.,  1830;  Oxford  Bank  v.  Hayn^s,  8 
Pick.,  423,  428.  The  rule  would  seem  equally  to  apply  to  all  cases,  where,  al- 
though the  debtor  should  indorse  such  notes  or  bills,  yet  at  the  time  of  the  in- 
dorsement he  knew,  or  had  reason  to  believe,  that  they  would  not  and  ought 
not  to  be  paid;  for  then  the  indorsement  and  delivery  of  the  notes  or  bills 
would  be  a  mere  fraud  or  imposition  upon  the  creditor.  Farmers'  Bank  w.  Van- 
meter,  4  Rand.,  553.  If  this  would  be  true  in  the  case  of  the  notes  or  bills  of 
third  persons,  it  must,  a  fortiori^  bo  true  in  relation  to  a  check,  drawn  by  the 
very  debtor  himself,  on  a  bank  .where  he  has  no  funds,  or  none  but  nominal 
funds,  utterly  inadequate  to  pay  the  debt,  and  which  he  knows,  therefore,  must 
be  dishonored.  Any  other  doctrine  would  allow  the  drawer  to  take  advantage 
of  his  own  gross  laches,  or  gross  fraud.  In  the  present  case  the  drawer  would 
thereby  retain  in  his  own  hands  the  amount  of  the  checks,  for  which  he  had 
received  a  full  consideration ;  and  he  would  escape  the  repayment  of  the  very 
money  paid  for  him  in  good  faith  by  the  Messrs.  Courtis,  without  his  having 
sustained  any  loss  or  damage  by  the  non-presentment  of  the  checks  or  the  want 
of  due  notice  of  the  dishonor.  A  more  equitable  defense  against  a  just  debt 
can  scarcely  be  imagined.  It  is  precisely  what  a  court  of  equity  would  feel  it- 
self bound  to  redress  by  the  fullest  exercise  of  its  powers,  by  granting  full  relief 
to  the  petitioners  for  the  amount  of  the  debt  paid  by  them  for  Brown. 

Upon  the  whole,  my  judgment,  upon  all  the  questions  in  the  case,  is  in  favor 
of  the  petitioners;  and  I  shall  accordingl}^  direct  it  to  be  certified  to  the  district 
court:  (1)  Upon  the  first  question,  that  the  proof  of  the  debt  of  the  Messrs. 
Courtis  ought  not  to  be  expunged,  but  ought  to  stand  as  good  and  valid. 
(2)  That  the  petitioners  (the  Messrs.  Courtis)  are  entitled  to  be  relieved  in 
equity  to  the  full  amount  of  the  debt  proved  by  them,  for  which  the  checks  ia 
the  case  were  given  by  the  bankrupt. 
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§812.  Airainst  indorser.— Demand  and  notice  necessary  to  charge  indoraer.  Unite<i 
States  Bank  v.  Smith,  11  Wheat.,  171 ;  Bank  of  Alexandria  v.  Young,*  3  Cr.  C.  C,  52;  Dean 
V.  Marsteller,*  2  Cr.  C.  C,  121.  An  indorser  is  not  liable  unless  demand  is  made  upon  the 
maker.     Bank  of  Alexandria  v.  Deneale,*  8  Cr,  C.  C,  488. 

§  813.'  Where  a  maker  when  he  made  the  note  resided  out  of  the  jurisdiction  where  the 
note  was  made  payable,  tliis  fact  does  not  excuse  demand.  Tayloe  v.  Davidson,*  2  Cr.  C* 
C,  434. 

§  8 14.  Accent's  delay  to  demand. —  An  agent  to  present  a  bill  for  acceptance  or  payment 
has  no  right  to  neglect  to  do  so  for  any  reason  seeming  sufficient  to  him.  Olshausen  r. 
Lewis,*  1  Biss.,  41 9. 

§  8 1 5.  Note  p.-iyable  in  money  or  cotton ;  time  fixed ;  no  demand  nereasary.—  An  action 
was  brought  on  a  note  reading  thus:  **  On  or  before  the  1st  of  June,  1827,  I  promise  to  pay 
B.  C,  or  order,  $200,  which  may  be  discharged  in  cotton  at  the  market  price  in  the  fall  of 
1826."  Held,  tliat  this  note  gave  the  maker  an  election  to  pay  in  property  or  money;  tliat  no 
demand  need  be  made,  the  time  of  payment  being  fixed;  that  the  note  could  not  be  dis- 
charged by  pjvyment  of  property  after  the  day  of  payment  passed ;  that  the  place  of  paying 
the  property  would  be  the  residence  of  the  maker,  unless  a  different  place  were  named,  and 
that  upon  a  failure  to  discharge  the  note  by  delivering  or  tendering  the  cotton,  the  amount 
to  be  paid  was  to  be  ascertained  by  the  note  itself,  and  tliat  evidence  of  the  value  of  the 
cotton  was  not  admissible.     Campbell  t;.  Clai'k,*  Hemp.,  67. 

§  8 1 6.  A  check  must  be  presenteil  for  payment  like  a  bill,  before  the  drawer  can  be  sued. 
Clark  V.  Nat.  Metropolitan  Bank,*  2  MacArth.,  249.     See  ^^  47,  48,  200.  335,  358,  483. 

§  8 1 7.  Demand  a.s  against  drawer. —  Demand  and  notice  of  dishonor  are  essential  to 
charge  the  drawer  of  a  bill.     Craig  v.  Browo,*  3  Wash.,  50  J. 

§  H 1 8.  Ajcainst  maker.—  Demand  is  not  necessary  as  against  the  maker,  where  the  note  is 
payable  at  a  fixed  place.  Silver  v.  Henderson,*  3  McL.,  165 ;  Kendall  v.  Badger,  1  McAi.,  523; 
United  States  Bank  v.  Smith,  11  Wheat,  171 ;  Brown  v,  Piatt,  2  Cr.  C.  C,  253;  State  Bank  of 
Ohio  V.  Fox,  3  Blatch.,  431;  The  Bank  v.  Bussard,*  3  Cr.  C.  C,  173;  Warner  v.  Rising  Fawa 
Iron  Co..  3  Woods,  514. 

§  819.  Special  demand  of  maker  not  necessary  on  a  note  payable  "two  years  after  date  on 
demand.''     State  Bank  of  Ohio  v.  Fox,  3  Blat«h.,  431. 

§8220.  No  demand  of  a  note  payable  at  a  particular  bank  is  necessary  to  charge  the  maker. 
Brabston  v.  Gibson,  9  How.,  263  (§§  438-440). 

§  821.  In  an  action  against  the  maker  of  a  note,  payable  at  a  particular  time  and  place,  a 
demand  need  not  be  averred  or  proved ;  if  the  maker  was  ready,  and  offered  at  tlie  tiiiie  and 
place  to  pay,  it  is  a  matter  of  defense,  to  be  pleaded  and  proved  by  him.  Wallace  v.  McCon- 
nell,  13  Pet.,  136  (5^  1539-43). 

§  8'i2.  Note  payable  at  a  bank.— Where  a  note  is  made  negotiable  at  a  bank,  it  is  not  nec- 
essary to  demand  payment  at  the  bank  in  order  to  hold  the  indorser.  Beeding  v.  Thornton,* 
2Cr.  C.  C,  Q9S. 

§  823.  It  is  sufficient  evidence  of  demand  on  a  note  made  payable  at  a  pai-ticular  bank  that 
the  note  was  at  the  bank,  was  its  property,  and  was  not  paid  at  maturity.  Fullerton  v.  Bank 
of  United  States,  1  Pet.,  604  (g§  1200-1204). 

§  824.  An  agreement  was  made  that  a  note  was  to  be  sent  to  a  certain  bank  for  collection. 
Heldf  that  it  was  complied  with  by  presenting  the  note  an  1  demanding  its  payment  at  matu- 
rity by  the  holders  at  such  bank  within  banking  hours.  The  note  need  not  be  placed  under 
the  management  of  the  bank  itself.    Camden  v.  Doremus,  i5  H  )w.,  515  (§.^  585-588). 

§  825.  A  note  was  made  payable  at  the  Commercial  Bank  of  Columbus,  Mississippi.  By  an 
agreement  between  the  parties  it  was  stipulated  that  it  should  be  sent  to  that  bank  for  collec- 
tion. Held,  that  if  any  custom  or  practice  other  than  general  commercial  usage  were  to  con- 
trol the  management  of  the  note,  it  was  the  usage  of  the  Bank  of  Columbus  and  not  that  of 
other  banks  not  mentioned  in  the  contract.    Ibid, 

§  826.  If  a  note  is  payable  at  a  particular  bank  and  is  held  by  it  at  maturity,  all  it  need  do 
is  to  examine  the  maker's  account  for  funds  to  pay  it.  This  is  a  sufficient  demand.  U.  S. 
Bank  v.  Smith,  11  Wheat.,  171. 

§  827.  The  presence  of  a  bill  in  a  bank,  if  unknown  to  the  cashier,  is  not  a  sufficient  pre- 
sentment and  demand.     Chicopee  Bank  v.  Philadelphia  Bank,  8  Wall.,  641  (§§  1048-o2). 

§  828.  A  bank  was  the  holder  of  a  note  payable  at  its  office.  After  banking  hours  the  note 
was  delivered  to  a  notary  by  the  officers  of  the  bank,  who  informed  him  that  they  had  no  funds 
to  pay  it.  Held,  a  sufficient  demand,  no  formal  demand  being  necessary.  Bank  of  United 
States  V.  Carneal,  2  Pet.,  543  (^§  964-971). 

§  829.  A  note  payable  at  a  bank  was  deposited  in  it  for  collection.  The  teller  of  the  bank 
was  clerk  of  the  notary,  and  when  the  note  became  due  he  inquired  of  the  book-keeper 
whether  any  funds  had  been  deposited  to  pay  the  note,  who  replied,  after  examining  the  books, 
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that  oo  such  deposit  had  been  made.  The  teller  at  the  time  held  the  note  in  his  hands,  pre- 
senting  it  to  the  book-keeper.  Held,  a  sufficient  demand.  Browning  v.  Andrews,*  3  McL., 
576.     Citing  Bank  of  Utica  v.  Smith,  19  Johns.,  281. 

§  830.  By  notary's  elerk.—  The  demand  may  be  made  by  the  clerk  of  the  notary  with  the 
consent  of  the  plaintiff.     Bank  of  Alexandria  r.  Wilson,*  2  Cr.  C.  C,  5.     See  ^  717. 

§  831.  Up'»n  one  jo  nt  milker. —  Demand  upon  one  joint  maker  is  enough  to  cliarge  the  in- 
dorser,  especially  if  they  constitute  a  firm.     Greatrake  v.  Brown,  2  Cr.  C.  C,  541. 

§  832.  Where  there  are  two  makers  of  a  note  not  partners,  demand  should  be  made  of  each 
in  order  to  hold  an  indorser.    Tayloe  v.  Davidson,*  2  Cr.  C.  C,  434. 

g  833.  i>f  bar  k«*ep«*r;  not  ^imhI. —  A  demand  of  a  bar  keeper  at.  a  tavern  to  which  the 
livery  stable  was  attached  in  which  the  payee  frequently  left  his  horse  is  not  a  good  demand* 
Goldsborough  v.  Jones,*  2  Cr.  C.  C,  805. 

§  8.i4.  DeiUMndon  wid.»w.— The  maker  of  a  note  died  before  it  matured.  Demand  was 
made  on  his  widow  at  his  last  dwelling  place.  The  notary  did  not  know  whether  there  were 
executors  or  administrators.  Held,  that  the  demand  was  sufficient,  presumptively,  to  charge 
the  indorser.  But  if  there  is  an  executor  or  administrator,  there  must  be  a  demand  on  him. 
Bank  of  Washington  v.  Reynolds,  2  Cr.  C.  C,  289. 

§  hH5.  Verbal. —  Where  a  note  was  due  on  the  17th,  and  the  notary  on  the  I8th  gave  verbal 
notice  that  it  would  be  protested  if  not  paid  on  that  day.  and  that  he  had  demanded  payment 
of  the  maker  on  the  17th,  held  insufficient.     The  Bank  v.  Barry,*  2  Cr.  C.  C,  307. 

§  836.  Both  note  and  conpons  need  not  be  presented. —  Where  the  interest  on  notes  was  to 
be  paid  upon  the  presentation  of  coupons,  it  is  not  necessary  for  the  notary  to  present  both 
notes  and  coupons  at  the  time  of  demanding  payment.  Codman  v,  Vermont  &  C.  R.  Co.,  17 
Blatch.,  1. 

g837.  Certificates  of  deposit;  bankruptcy;  dishonor.— After  bankruptcy  a  bank's  certifi- 
cates of  deposit  occupy  the  position  of  dishonored  paper.  They  stand  upon  the  same  footing 
as  a  claim  proved  for  an  open  account,  /n  re  Sime,  8  Saw.,  805;  12  N.  B.  R.,  315.  See 
§§  37,  214. 

§  838.  Dishonor;  effect. —  By  dishonor  a  promissory  note  does  not  lose  its  character  ss  such, 
nor  cease  to  be  negotiable.  The  only  effect  of  dishonor  upon  negotiability  is  to  let  in  the  de- 
fenses of  the  maker  as  against  the  payee.    Varner  v.  West,  1  Woods,  493. 

§  839.  Check;  time  or  demand. —  No  negligence  can  be  imputed  to  the  holder  of  a  check 
-who  demands  it  on  the  day  after  he  received  it.  Clark  v.  National  Metropolitan  Bank,*  2 
MacArth.,  249.    See  §§  47,  48,  200,  3:>5,  358,  483,  816. 

§  840.  Time;  snflieiency,  a  question  of  law.— Where  the  facts  are  undisputed  the  suffi- 
ciency of  the  time  when  a  bill  of  exchange  shall  be  presented  to  the  drawee  is  a  matter  of 
law.     Olshausen  v.  Lewis,*  1  Biss.,  420. 

§  841.  Days  of  |2:race. —  A  nine  months'  note  dated  March  16th  matures  December  19th  fol- 
lowing next.     HiH  v.  Norvell,*  3  McL  ,  583.     See  §§  719-725. 

§  84 if.  A  note  given  for  insurance  premium  is  entitled  to  grace,  and  the  tender  of  interest 
upon  it  on  the  last  day  of  grace  saves  a  forfeiture  of  the  policy.  Jarmin  v.  St.  Louis  L.  L 
Co.,  1  Flip.,  548. 

§  843.  Evidence  of  the  particular  custom  of  banks  and  merchants  in  Washington  to  make 
demand,  protest  and  notice  on  the  day  after  the  last  day  of  grace  is  admissible,  though  not 
averred  m  declaration.    Coyle  v,  Gk>zzler.  2  Cr.  C.  C,  625;  Bank  of  Alexandria  v.  Wilson,  2  . 
Cr.  C.  C,  5;  Brent  v.  Coyle,  2  Cr.  C.  C,  287. 

8  844.  General  commercial  usage  allows  three day^  of  grace.    Hill  v.  Norvell,*  3  McL.,  583. 

g  845.  Demand  of  payment  of  a  note  must  be  made  on  the  last  day  of  grace.  Beeding  n» 
Pic,*  2  Cr.  C.  C,  152;  Auld  v.  Peyton,*  2  Cr.  C.  C,  182;  Lenox  v,  Roberts,*  2  Wheat.,  373. 

§  846.  Notes  negotiated  by  banks  in  Washington  are,  by  local  usage,  entitled  to  four  days' 
grace.  Hill  v.  Norvell,*  3  McL.,  583;  Bank  of  Alexandria  v.  Wilson,  2  Cr.  C.  C,  5;  Brent  v. 
Coyle,  id.,  287. 

g  847.  If  a  person  who  indorses  a  note  which  is  discounted  at  a  bank  had  knowledge  of  the 
custom  of  the  bank  as  to  the  time  for  demand,  notice  and  protest  at  the  time  of  making  the 
indorsement,  he  is  bound  thereby.     Bank  of  Columbia  v.  McKenney,  8  Cr.  C.  C,  3dl. 

§  848.  Where  it  is  the  custom  of  banks  to  demand  payment  of  notes  discounted  by  them 
on  the  day  after  the  third  day  of  grace,  and  the  indorser  has  been  an  indorser  of  notes  dis- 
counted at  the  same  bank  previously,  the  jury  may  infer  that  he  had  knowledge  of  such 
usage  at  the  time  he  indorsed  the  note.    Bank  of  Washington  v,  Reynolds,  2  Cr.  C.  C,  289. 

§  849.  Notice  of  a  usage  to  allow  four  da3rs*  grace  is  presumed  from  the  fact  of  making  a 
note  payable  at  a  bank  where  such  a  usage  prevails.  Mills  v.  Bank  of  United  States,  11  Wheat. , 
481  (§g  958-968). 

g  850.  Demand  and  notice  on  the  day  after  the  expiration  of  the  days  of  grace  is  sufficient. 
Bank  of  Alexandria  v,  Wilson,*  2  Cr.  C.  C,  5. 
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§g  861-868.  BILLS  AND  NOTES. 

§  851.  Where  a  note  is  due  the  231  and  2dth.  demand  and  notice  on  the  37th  is  sufficient  — 
too  late  after  the  2Sth.     Lenox  v.  Wright,*  3  Cr.  C.  C.  45. 

§  852.  Where  a  note  is  due  on  the  Ist  and  4th,  demand  of  payment  on  the  5th  is  too  late; 
insolvency  of  the  maker  not  an  excu3e.     Neale  v.  Peyton,*  2  Cr.  C.  C.  813. 

§  S53.  Where  the  last  day  of  grace  is  Sunday,  demand  must  be  made  on  Saturday,  and 
notice  may  be  given  on  Monday.  Irwin  v.  Brown,*  2  Cr.  C.  C,  314;  McElroyi?.  English,* 
2  Cr.  C.  C.  528. 

§  s54.  The  last  day  of  grace  falling  on  Sunday,  demind  and  notice  were  properly  made  on 
Saturday ;  and  protest  being  made  after  bank  hours,  a  suit  brought  the  same  day  was  not  pre- 
mature. Mandevilie  v.  Rumney,*  8  Cr.  C.  C,  424.  See,  also,  Bossard  v.  Levering,*  6  Wheat, 
102. 

§  855.  Where  the  last  day  of  grace  falls  on  Saturday,  a  demand  on  Monday  is  too  lata. 
Thornton  v.  Stoddert,*  1  Cr.  C.  C,  534. 

§  856.  A  note  was  received  by  a  bank  to  be  collected,  "according  to  the  known  and  estab- 
lished mode  of  transacting  busiuess  in  the  bank."  The  third  day  of  grace  fell  on  Sunday.  It 
was  the  custom  of  the  bank  in  such  cases  not  to  demand  payment  till  Monday.  Heid,  that 
the  bank  was  not  liable  for  damanres  for  failure  to  m  ike  demand  on  Saturday.  Pauiotic 
Bank  of  Washington  v.  Farmers'  Bank  of  Alexandria,  2  Cr.  C.  C,  560. 

§  857.  Demand  on  third  day  of  grace  after  banking  hoiy^,  good.  The  Bank  17.  Walker,* 
2Cr.  C.  C..29*. 

S$  85S.  Unreason  able  delay. —  A  note  was  payable  *'  on  demand  after  date,  with  interest" 
Demand  made  more  than  five  years  after  date,  Iield,  not  in  a  reasonable  time.  In  re  Grant,* 
6  Law  Rep.,  158. 

g  859.  A  lapse  of  three  months  in  time  of  war,  before  presenting  an  American  .bill  in 
London,  is  not  an  unreasonable  delay.  Nor  is  a  delay  of  five  months,  under  the  same  circum- 
stances, before  giving  notice  of  non-payment,  unreasonable  delay;  and  whether  it  is  reason- 
able or  not,  is  a  question  of  law.     United  States  r.  Barker,  2  Paine,  340  (g  10 II). 

g  860.  Demand  note;  when  due;  limitation.— A  note  or  bill  payable  on  demand  is  due 
immediately,  whether  with  or  without  interest.  Suit  may  be  brought  upon  it  as  soon  as 
made,  without  previous  demand,  and  the  statute  of  limitations  begins  to  run  from  ita  date. 
Bartlett  v.  Rogers,  3  Saw.,  62. 

§861.  Glie<-k;  asi^ignment;  delay  in  demanding.— A  check  is  always  supposed  to  be 
drawn  on  a  private  deposit  of  funds,  and  amounts  to  an  absolute  appropriation  of  so  much 
thereof  to  the  holder  of  the  check,  to  remain  on  deposit  so  appropriated  until  called  for,  and 
a  delay  of  five  months  in  the  presentation  of  the  check  will  not  release  the  indoi*ser,  if  he 
iias  sustained  no  loss  in  consequence  of  the  delay.  Deener  t?.  Brown,*  1  MacArth.,  350.  See 
§§47,  48,  200,  335,  358,  483,  8 16,  839. 

§  862.  Saturday  check  presented  Monday.— To  present  a  bank  check,  drawn  on  Satur- 
day, for  payment  the  following  Monday,  is  not  a  want  of  due  diligence  on  the  part  of  the 
holder,  although  he  live  but  a  few  feet  from  the  bank,  which  failed  before  he  presented  the 
check.     0*Brien  v.  Smith.*  1  Black,  99.     See  g§  816,  839,  861. 

§  363.  Note  payable  ''at  either  bitnk."— On  a  note  payable  at  ''either  of  the  banks  in  Bos- 
ton *'  it  is  not  necessary  to  present  the  note  for  payment  at  either  of  such  banks.  Such  a 
note  is  to  be  treated  as  if  the  place  of  payment  was  general  Brown  v.  Noyes,  2  Woodb.  & 
M.,  75. 

^  864.  Oral  as:reement  as  to  place. —  An  oral  agreement  entered  into,  at  the  time  of  the 
making  of  the  note,  between  the  maker  and  a  party  who  afterwards  became  an  indorsee,  fix- 
ing the  place  at  which  the  note  should  be  payable,  is  a  nullity,  and  does  not  affect  the  rights  of 
the  indorser  as  to  demand  and  notice.     Specht  v,  Howard,  16  Wall.,  564. 

§  865.  General  rule;  place  of  business;  dwelling  house.— The  holder  of  a  note  is  only 
bound  to  call  during  business  hours  at  the  usual  place  of  business  of  the  maker  and  demand  pay- 
ment. If  he  find  it  locked  and  no  person  there  to  receive  notice,  he  need  not  go  to  the  makers 
dwellmg  house,  although  it  be  not  far  distant.     Bowie  v.  Blacklock,*  2  Cr.  C.  C,  265. 

§  866.  A  note  was  not  made  payable  at  any  particular  place.  The  holders  lived  in 
Cincinnati  and  the  notary  made  a  formal  demand  at  their  counting  house,  being  unable 
to. find  the  makers.  Held,  an  insufficient  demand.  Burrows  v,  Hannegan,  1  McL.,  809  (^*§ 
1029-33). 

§  8H7.  Inquiry  for  maker.—  A  promissory  note  was  made  payable  at  the  house  of  Y.,  the 
first  indorser.  The  notary,  on  the  day  after  the  last  day  of  grace,  demanded  payment  of  Y. 
there,  but  did  not  inquire  after  the  maker  or  his  funds.  Held,  not  a  good  demand.  Mechanics' 
Bank  v.  Lynn,*  2  Cr.  C.  C,  217. 

§  868.  Failure  to  find  maker;  dishonor.— The  maker  of  a  note  not  being  found  on  the  last 
day  of  grace,  at  either  his  office  or  his  residence,  the  note  was  deemed  dishonored.  Great- 
rake  V.  Brown,  2  Cr.  C.  C,  541. 
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DEMAND.  '  §§  869-879. 

§  869.  Averment  of  place. —  The  declaration,  in  an  action  against  the  indorser  of  a  note, 
made  payable  at  a  certain  bank,  must  aver  that  payment  was  demanded  at  that  bank.  Bank 
of  United  States  v.  Smith,  2  Cr.  C.  C,  319. 

§  870.  What  not  evidence  of  demand  at  a  bank. — In  an  action  against  an  indorser  of  a  note 
payable  at  a  bank,  it  was  shown  that  the  note  was  discounted  by  the  same  bank ;  that  a 
notary,  at  the  request  of  the  bank  officers,  presented  it  at  the  maker's  store,  and  not  finding 
him,  demanded  it  of  his  clerk ;  and  that  on  the  day  the  note  became  due,  th'^  maker  had  no 
funds  to  his  credit  in  the  bank.  Held,  that  the  jury  could  not  infer  from  these  facts  that 
demand  was  made  at  the  bank;  nor  that  plaintiffs  were  present  at  the  bank  on  the  day  of 
payment,  with  the  note,  and  ready  to  give  it  up  on  receipt  of  the  money ;  nor  that  the  bank 
officere,  on  the  day  of  maturity,  turned  to  their  books  to  ascertain  whether  the  maker  had 
funds  to  his  credit  to  pay  the  note.     Ibid. 

§  871.  Secnring  intlorspr.— In  case  the  maker  of  a  note  transfers  property  to  an  indorser 
for  the  express  purpose  of  paying  the  debt,  then  subsequent  notice  to  indorsers  of  non-pay- 
ment by  the  maker  is  disjiensed  with,  if  the  amount  of  property  thus  assigned  be  sufficient  to 
satisfy  the  liability ;  not  otherwise,  although  all  the  property  of  the  maker  may  have  been 
thus  assigned.  An  assignment  by  the  maker  to  an  indorser,  in  trust  for  general  creditors, 
and  only  sufficient  in  amount  for  the  payment -of  no  more  than  fifteen  cents  on  the  dollar, 
although  it  included  all  he  had.  Is  not  enough  in  law  to  excuse  want  of  notice  to  the  indorser, 
•or  to  show  due  diligence  in  the  holder.     Woodbury  v,  Ci-um,*  1  Biss.,  284. 

§  872.  Want  of  funds;  acknowledgment  of  debt.— The  want  of  funds  in  the  hands  of  the 
drawer,  the  drawer's  payment  of  part  of  the  draft  and  his  subsequent  acknowledgment  of 
the  debt,  and  promise  to  send  funds  to  the  drawee  to  pay  it,  are  either  of  them  sufficient  to 
dispense  with  protest  and  notice.     Read  v.  Wilkinson,  2  Wash.,  514. 

§873.  Waiver  —  Question  for  jury.— It  is  a  matter  of  fact  for  the  jury  to  determine 
whether  certain  declarations  made  by  an  indorser  of  a  note  amount  to  a  waiver  of  the  want 
of  demand  and  notice.     Union  Bank  v.  Magmder,  7  Pet.,  287. 

§  874.  Promise  to  pay. —  An  agent  to  collect  a  note  called  upon  an  indorser  and  asked  him 
whether  he  should  have  the  note  protested  against  the  estate  9f  the  maker,  who  had  died.  The 
indorser  told  him  he  need  not  do  so  and  that  the  note  should  be  paid  at  maturity.  After  the 
note  became  due,  the  agent  called  upon  the  indorser  and  informed  him  that  he  had  neglected 
to  put  the  note  in  the  bank  for  collection,  and  asked  him  what  he  was  going  to  do;  he  said  he 
would  see  the  agent  in  a  few  days,  and  arrange  it.  Heldn  a  waiver  of  demand  and  protest, 
and  that  the  want  of  them  could  not  be  set  up  in  defense  to  the  note.  Sigerson  v.  Mathews,* 
30  How.,  496.  See,  also,  Pierson  v.  Hooker,  3  Johns.,  68;  Hopkins  v.  Liawell,  12  Mass.,  52; 
Walker  v.  Laverty,  6Munf.,  487;  Thornton  v.  Wynn,  12  Wheat.,  183;  Bank  of  Georgetown  t?. 
Magruder,  7  Pet.,  287. 

§  875.  Drawer  declared  his  intention  to  a  third  person,  not  the  agent  of  the  holder,  of  pay- 
ing a  certain  bill  of  exchange  if  he  ever  became  able  to  do  so.  He  did  not  know  that  the  bill 
had  not  been  presented.  Held,  that  this  declaration  did  not  amount  to  a  waiver  of  demand 
and  notice.     Craig  v.  Brown.*  3  Wash.,  503. 

8  876.  Knowledge  of  non-payment. —  The  fact  that  the  indorser  of  a  note  drawn  by  him- 
self, in  the  name  and  for  the  benefit  of  the  firm  of  which  he  was  a  member,  knew  that  the 
note  was  unpaid  and  that  the  firm  was  insolvent,  does  not  dispense  with  the  necessity  of  de- 
mand and  notice,  in  order  to  bind  him  as  indorser.     In  re  Grant,*  6  Law  Rep.,  15S. 

§  877.  Absence  from  bnsines». —  If  the  maker  of  a  promissory  note  dated  at  Washington  re- 
sides two  miles  out  of  the  city,  but  within  the  county  of  Washington,  and  is  employed  in  one 
of  the  dei)artments  at  Washington  from  three  to  ten  o'clock  daily,  in  a  room  with  other  clerks, 
his  absence  temporarily  from  such  room  when  the  notary  called  to  demand  payment  is  no  ex- 
cuse for  not  making  a  personal  demand,  or  a  demand  at  his  residence.  Goidsborough  v.  Jones,* 
2  Cr.  C.  C.  805. 

g  878.  Time  draft;  demand  and  protest  not  neee««8ary.— A  draft  made  payable  three 
months  after  date  need  not  be  presented  for  acceptance;  but  if  the  holder  undertake  to  pre- 
sent for  acceptance,  he  must  proceed,  in  respect  to  protest  and  notice,  as  if  the  obligation  ex- 
isted, unless  excused  by  want  of  funds  in  the  hands  of  the  drawee,  or  by  want  of  reasonable 
expectation  of  acceptance  or  payment.  If  protest  and  legal  notice  of  non-acceptance  of  a 
draft  be  not  given,  presentation  and  demand  of  payment  must  be  made  at  maturity.  And  a 
failure  on  the  part  of  the  holder  of  the  draft  to  protest  for  non-payment  and  give  legal  notice 
is  a  breach  of  duty,  unless  excused  by  want  of  funds  in  the  drawee's  hands  or  by  want  of 
reasonable  expectation  of  payment.  Pendleton  v.  Knickerbocker  Life  Ins.  Co.,  5  Fed.  R., 
238;  S.  C,  7  Fed.  R.,  169. 

'  §  879.  Lex  loci.—  The  question  of  the  timely  presentation  of  a  bill  of  exchange  drawn  in 
the  United  States  on  a  bank  in  Norway  is  governed  by  the  laws  of  Norway.  Pierce  i\  Indseth,* 
16  Otto,  546. 
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VII.  Protest  and  Nonca 

Summary—  What  bills  must  he  protested.  §§  830,  882, 886.—  Interstate  hills,  suits  on,  §  881.—  In- 
land bills,  §§  881-883.—  Protest  as  evidence,  gs$  883,  SS^.— Statute  autlwrizing  protest  of  do- 
mestic bills,  §  ^85.—  WJw  entitled  to  notice,  g,^  887,  §96-899,  919-922.—  Requisites  of  notice, 
%^  888-890.—  Time  of  making  protest,  5§  «9L—  Due  diligence,  §  892.— W^  may  make  protest, 
§S  893, 894.— W^/io  may  serve  notice,  §  895.— fldw  notice  must  be  given,  %%  900. 901, 908,  911.— 
Notice  by  maU,  §5§  902,  903, 912,  91d.— Whether  notice  is  in  time,  g^  904, 905,  917,  918.— Z)i7i- 
gence  in  finding  indorser,  §§  906,  907,  909.—  Want  of  notice,  S§  910,  923.  91^.— Actual 
notice  not  necessary,  §  914. —  Notice  sent  to  wrong  address,  §  915. — Rule  that  each  party 
has  one  day,  %  916.—  Duty  of  collection  agent,  §§  918, 933-937.—  Excused  by  a  state  of  tear, 
§  9i3.—  Waiver,  g§  925-928.—  Promise  to  pay  after  dishonor,  §  929. —  Note  taJeen  as  condi- 
tional payment,  gg  980,  931.— Lo88  of  bill  by  agent,  g  932. 

§  880.  Foreign  bills  and  notes  must  be  protested,  and  protest  of  them  is  evidence  of  de- 
mand and  notice.     Union  Bank  v.  Hyde,  §§  938,  939. 

,§881.  Interstate  bills  of  exchange  are  foreign  bills  within  the  meaning  of  the  eleventh  sec- 
tion of  the  judiciary  act  of  1789,  and  may  be  sued  upon  in  the  federal  courts.     Buckner  r. , 
Fmley,  §  941. 

§  88  a.  An  inland  bill  of  exchange  or  promissory  note  need  not  be  protested.  Union  Bank 
r.  Hyde,  §j^  938,  939. 

§883.  A  protest  of  an  inland  bill  or  note  is  not  evidence  of  demand  and  notice,  which  mustt 
therefore,  be  proved  aliunde.    Ibid, 

§  884.  A  protest  is  not  rendered  inadmissible  as  evidence  by  a  mistake  in  writing  the 
Christian  name  of  the  agent  of  the  acceptor  in  a  copy  of  the  bill  contained  in  the  protest  — 
the  instrument  being  in  all  material  respects  well  described  in  the  protest.  Deonistoun  v. 
Stewart,  §  940. 

§  k85.  a  statute  authorizing  tie  protest  of  domestic  bills  and  allowing  damages  in  case  of 
-their  non-payment  does  not  make  such  a  protest  essential  to  sustain  a  recovery  upon  them. 
It  only  confers  a  cun^ulative  remedy  which  the  holder  may  waive.  Bailey  v.  Dozier,  §§  942- 
946.    Followed  in  Wanzer  v.  Tupper,*  8  How.,  234. 

§  886.  Promissory  notes  need  not  be  protested.     Burke  v,  McKay,  §g  947-949. 

§  887.  A  drawer  who  has  no  reasonable  ground  to  suppose  that  his  drafts  will  be  accepted 
or  paid  is  not  entitled  to  notice  of  non-acceptance  or  of  non-payment.  Dickins  v,  Beal, 
§§  950-957. 

§888.  A  notice  need  not  name  holder,  nor  place  of  demand;  nor  will  an  error  in  giving 
date  of  a  note  render  it  insufficient,  the  paper  being  otherwise  accurately  described.  Mills  r. 
Bank  of  United  States,  §.4  958-963.     See  §  1145. 

§  889.  A  notice  of  protest  need  not  expressly  aver  that  the  holder  looks  to  the  indorser  for 
payment.     Bank  of  United  States  v,  Carneal,  g§  964-971. 

§  890.  Where  only  one  note  had  been  indorsee]  by  defendant  for  the  maker,  a  notice  to  the 
indorser  of  its  non-payment  is  sufficient,  although  it  misstate  the  amount  of  the  note,  the  de- 
scription being  in  other  respects  correct.     Bank  of  Alexandria  v,  Swann,  §§  972,  973. 

§  891.  If  a  bill  has  been  duly  presented  for  acceptance  or  payment,  and  dishonored,  and  a 
minute  made  at  the  time  of  the  steps  taken,  the  protest  may  be  drawn  up  in  form  afterwards, 
at  the  convenience  of  the  notary.  And  it  may  be  corrected  subsequently  from  these  min- 
utes.    Bailey  v.  Dozier,  §§  942-946. 

§  892.  The  facts  being  ascertained,  due  diligence  is  a  question  of  law.  Rhett  v.  Toe, 
§§  974-979. 

§  89 B.  Protest  need  not  necessarily  bf^  made  by  a  notary  public.  A  justice  of  the  peace  or 
other  functionary,  or  even  a  merchant,  may  act  as  a  notary  in  protesting  bills.  Burke  r. 
McKay,  §§  947-949. 

g  894.^  A  justice  of  the  peace  may  protest  a  note  or  bill  in  Mississippi,  and  his  authority  so 
to  do  is  not  restricted  to  occasions  where  a  notary  is  absent  or  cannot  be  found.  Bailey  v, 
Dozier.  §g  912-946. 

g  895.  A  notary  in  possession  of  a  note,  or  any  agent  of  the  holder,  is  competent  to  notify 
an  indorser  of  its  non-payment.  The  holder  need  not  give  the  notice  himself.  Harris  v. 
Robinson,  g§  980-982. 

g  896.  An  accommodation  indorser  of  a  promissory  note  is  not  liable  without  notice  of  de- 
ntiand  and  dishonor.     French  v.  Bank  of  Columbia,  g^  983-985. 

§  897.  One  who  guaranties  the  pavment  of  a  bill  at  maturity  is  not  entitled  to  notice  of 
its  dishonor  with  the  same  strictness  that  would  be  i-equired  to  bind  a  surety,  where  the 
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PROTEST  AND  NOTICE.  §§  898-909* 

drawer,  acceptor  and  an  indorser  all  became  insolvent  before  the  bill  matured.    The  contract 
of  guaranty  is  in  the  nature  of  an  insurance  of  prompt  payment.     Rhett  v.  Poe,  §§  974-979. 

g  898.  An  indorser  who  has  discharged  a  maker  from  liability  by  a  release  is  not  entitled 
to  notice  of  dishonor.    Burke  v,  McKay,  $^§  947-949. 

§  899.  A  guarantor  of  future  advances  is  entitled  to  notice  of  the  acceptance  of  the  guar* 
Anty,  and  of  consent  to  act  under  the  guaranty  and  to  make  the  advances.  But  it  is  gener- 
ally not  necessary  to  give  another  and  future  distinct  notice  to  the  guarantor  of  the  amount 
of  the  advances  actually  made  and  the  terms  upon  which  they  have  been  made,  when  the 
transaction  is  completed,  although  this  rule  may  be  otherwise  in  particular  cases  having 
peculiar  circumstances.  No  such  secon^  notice  is  necessary  where  all  the  parties  are  origi- 
nally privy  to  the  whole  transaction.  Nor  will  the  guarantor  be  released  by  a  failure  to  give 
him  notice  of  the  default  or  insolvency  of  the  person  guarantied,  unless  he  has  been  preju- 
diced by  the  omission  to  give  such  notice,  and  then  the  omission  is  a  defense  only  to  the  ex* 
tent  to  which  it  has  damaged  the  guarantor.     Wildes  v.  Savage,  §§  98^990. 

§  900.  If  an  indorser  lives  in  the  town  in  which  a  note  is  made  payable,  notice  to  him  must 
be  p?rsonal,  unless  he  agrees  to  receive  it  otherwise,  or  unless  by  the  usage  of  the  bank 
where  the  note  is  payable,  the  notice  should  be  sent  him  by  mail.  Bowling  v.  Harrison, 
§:5  991-994. 

§  901.  Where  for  several,  years  prior  to  the  maturity  of  a  note  it  had  been  the  usage  of  the 
li>ank  at  which  it  was  payable  to  have  notice  personally  served  on  indorsers  resident  in  the 
same  city  with  itself,  unless  there  was  a  memorandum  on  the  note  designating  a  place  where 
notice  was  to  be  served,  in  which  case  the  notice  was  left  at  such  place,  held,  that  the  fol- 
lowing memorandum  on  the  note,  "Third  indorser,  J.  P.  H.,  lives  at  Vicksburg,"  did  not 
amount  to  an  agreement  to  take  notice  through  the  postotfice.    Ibid. 

g  902.  An  indorser  resided  two  or  three  miles  from  Georgetown,  where  the  note  was  pay- 
able, and  habitually  received  his  letters  at  the  postoffice  of  that  place.  Held,  that  notice 
directed  to  him  and  mailed  at  the  Georgeto\ini  postoffice  was  sufficient,  although  he  fre- 
quently resorted  for  the  transaction  of  business  to  a  house  in  Washington.  Bank  of  Ck)lumbia 
V.  Lawrence,  §§  995-997. 

g  903.  A  notice  addressed  "  To  Thomas  D.  Gameal,  Campbell  county,  Kentucky,"  was 
mailed  at  CincinnatL  C.  received  his  letters  at  either  of  three  postoffices  —  Cincinnati,  New- 
port, and  Covington  —  near  to  each  of  which  places  he  lived  and  did  business.  Held,  a  suffi- 
cient notice,  notwithstanding  the  general  direction.  Bank  of  the  United  States  v.  Carneal, 
§§964-971. 

§  U04.  Demand  was  made  before  three  o'clock  P.  M.,  and  notice  of  dishonor  might  have 
been  mailed  so  as  to  have  been  carried  by  the  post  that  night  and  delivered  next  day,  but 
notice  was  in  fact  not  mailed  until  the  next  day.  Held,  sufficient,  as  ordinary  diligence  only 
was  required.     Bank  of  Alexandria  v.  Swann,  §§  972,  973. 

§  905.  Demand  and  protest  on  the  last  day  of  grace,  and  a  notice  on  the  following  day^ 
shows  due  diligence,  even  though  the  protest  be  dated  on  the  day  of  notice.  Cookendorfer  v* 
Pi-eston,  §g  998-1000. 

§  «06.  Where  an  indorser  is  not  engaged  in  business,  but  is  a  physician  practicing  in  a  par- 
ticular neighborhood,  an  inquiry  of  one  residing  in  and  familiar  with  that  neighborhood  as  to 
the  indorser's  residence  is  sufficient  diligence  to  ascertain  his  address.  Lambert  v,  Ghiselin^ 
^  1001-1004. 

§  907.  A  notary  was  handed  a  note  by  the  cashier  of  a  bank  to  make  demand  and  give 
notice  of  non-payment.  He  inquired  of  the  cashier,  and,  of  another  person,  resident  in  the 
same  county  with  the  indorser,  in  order  to  ascertain  the  indorser's  postoffice  address.  He 
did  not  inquire  of  the  holder  of  the  note  because  he  did  not  know  him,  although  it  appeared 
that  the  holder  could  have  informed  him  of  the  address  had  he  been  asked.  Held,  that  the 
failure  to  make  inquiry  of  the  holder  as  to  the  indorser's  postoffice  did  not  render  the  notice 
insufficient,  if  the  notary  used  due  diligence  in  all  other  respects.  Harris  v,  Robinson, 
^  980-9^2. 

§  908.  Notice  of  protest  to  an  indorser,  left  at  the  place  of  business  of  his  son,  is  not  suf- 
ficient, even  though  the  indorser  reside  in  the  same  house,  over  said  son's  place  of  business, 
but  has  a  place  of  business  elsewhere.  But  it  would  be  sufficient  notice  if  it  was  actually 
received  by  the  indorser,  though  the  proof  must  be  clear  and  certain.  The  jury  cannot  in- 
fer the  actual  receipt  of  notice  from  loose  and  indeterminate  facts.  Bank  of  United  States 
V.  Corcoran,  §§  100^1007. 

S  909.  Where  the  parties  reside  in  the  same  city,  and  the  notary  calls  at  the  residence  of 
the  indorser,  and  finds  it  closed  and  locked,  and  inquires  of  the  nearest  neighbor,  who  in- 
forms him  that  the  indorser  and  family  have  left  town,  for  an  unknown  time,  held,  suf- 
ficient diligence  to  excuse  further  notice  by  maiL  Williams  v.  Bank  of  Umted  States, 
§§  1008-1010. 
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S§  910-923.  BILLS  AND  NOTEa 

§  9 1 0.  Timely  notice  of  protest  must  be  given,  or  its  omission  excused  by  showing  due  dili- 
gence, in  order  to  charge  tlie  indorser.     Ibid, 

§911.  If  the  parties  reside  in  the  same  city  or  town  the  indorser  must  be  personally 
notified  of  the  dishonor  of  the  bill  or  note,  either  verbally  or  in  writing ;  or  a  written  notice 
must  be  left  at  his  dwelling  house  or  place  of  business.    Ibid, 

§  9 1 2.  Evidence  of  the  postmaster  and  his  deputy  as  to  the  course  of  the  mails  and  usages 
of  the  poutoffice  is  admissible  to  show  diligence  in  giving  notice.  Dickins  v.  Beal,  §§  9a(^ 
957. 

§  91 3.  A  copy  of  the  notice  sent  by  mail  need  not  be  produced,  nor  need  proof  of  its  con- 
tents be  made  in  order  to  show  due  notice.  It  is  sufficient  if  the  notice  itself  be  produced  on 
the  trial,  and  the  oath  of  the  notary  made  that  notice  was  given.  Or  notice  may  be  proved 
by  entries  on  the  notary's  books,  proved  by  his  handwriting  after  death,  or  his  belief  arising 
from  the  fact  of  his  having  made  such  entry,  connected  with  his  uniform  usage.     Ibid. 

§  9 1 4.  The  liability  of  a  drawer  or  indorser  of  a  dishonored  bill  of  exchange  does  not  de- 
pend upon  his  receiving  actual  notice,  but  is  fixed  by  due  diligence  to  give  or  send  him  notice. 
Ibid. 

§  915.  If  after  due  diligence  a  notice  is  sent  to  a  wrong  address,  it  is  not  incumbent  upon 
the  holder,  after  discovering  the  mistake,  to  send  a  notico  to  the  right  address.  Lambert  v. 
Ghiselin,  §S  1001-1004. 

§916.  The  rule  that  each  party  has  an  entire  day  after  that  on  which 'he  has  been  informed 
of  the  dishonor  of  the  bill  to  give  notice  to  the  party  to  wlioui  he  looks  for  payment  applies 
only  where  the  holder  of  the  bill  is  a  party  to  it.  A  mere  agent  to  notify  of  the  bill's  dis- 
honor has  no  such  time.     United  States  v.  Barker,  §  1011. 

§  IM  7.  Where  the  holder  employed  an  agent  to  give  notice  of  the  dishonor  and  protest  of  a 
bill,  and  sucli  agent  received  tlie  notice  the  morning  of  Saturday,  and  might  have  given  it  on 
that  day  to  the  drawer,  but  neglected  to  do  so  until  the  Monday  following,  the  notice  is  in- 
sufficient and  the  drawer  is  released.     Ibid. 

§  9 1 8.  A  promissory  note  was  made  by  A.  to  B.  and  payable  in  Boston,  where  B.  resided. 
B.  indorsed  it  to  the  branch  of  the  United  States  Bank  at  Portsmouth,  which  sent  it  to  the 
Boston  Branch  for  collection.  A.  failed  to  pay  it,  and  the  Boston  Branch  notified  the  Ports- 
mouth Branch,  which  in  turn  gave  notice  to  B.  Held,  that  this  circuity  of  notice  and  the 
delay  consequent  thereupon  were  no  defense  to  an  action  on  the  note  against  B.  as  indorser. 
An  agent  to  collect  a  note  is  bound  to  give  notice  of  its  non-payment  only  to  his  principal;  if 
there  be,  back  of  the  principal,  prior  indorsers,  they  may  be  notified  by  the  principal  or  their 
immediate  indorsees.     United  States  Bank  v.  Goddard,  ^j^  1012-1017. 

55  91H.  The  general  rule  requires  notice  of  demand,  non-payment  and  protest  to  be  given  to 
makers,  drawers  or  indoreers,  in  order  to  bind  them  to  pay  their  bills.  This  rule,  however, 
do3s  not  apply  in  favor  of  the  maker  or  drawer  of  a  bill  where  he  has  no  funds  or  effects 
in  the  hands  of  the  drawee,  and  no  good  reason  to  expect  that  the  bill  will  be  honored  upon 
presentation.  Where  the  drawees  resided  in  England  and  were  engaged  in  selling  and  set- 
tling the  English  estate  of  the  drawer,  who  was  also  shipping  to  them  from  Virginia  tobacco 
to  be  sold  on  his  account,  it  was  held  that  these  transactions  warranted  the  drawer  in  draw- 
ing his  draft,  with  the  expectation  of  its  being  paid ;  that  he  was  entitled  to  notice  of  its  non- 
payment, and,  none  having  been  given  him  or  his  representatives  until  thA  institution  of  suit 
upon  the  bill,  about  forty  years  after  its  protest,  he  was  held  released  from  liability  upon  it. 
Hopkirk  v.  Page,  §§  1018-103J.    See  §  1068. 

§  920.  But  when  the  drawer's  English  estate  had  been  substantially  settled,  and  he  had  re- 
ceived from  it  all  excepting  a  very  small  balance  that  he  had  reason  to  expect,  and  had  ceased 
to  ship  tobacco  to  his  English  representatives,  who  had  intimated  to  him  their  unwillingness 
to  honor  further  drafts  for  money,  notwithstanding  which  he  drew  a  second  bill  upon  thenu 
which  was  not  paid,  held,  that  he  was  not  released  from  liability  upon  it  by  the  failure  of 
the  holdeis  to  notify  him  of  the  non-payment  of  the  draft.     Ibid. 

§  » 2 1 .  If  the  insolvency  of  the  drawer  and  acceptor  were  known  to  each  other,  and  the 
bill  was  drawn  to  pay  for  purchases  on  joint  account,  or  a  transaction  in  which  they  were 
partners,  and  the  property  so  purchased  had  been  diverted  by  the  drawer  to  his  own  use,  and 
the  payment  of  the  bill  was  subject  to  a  private  arrangement  between  the  drawer  and  ac- 
ceptor, the  holder  will  be  excused  from  giving  notice  of  non-payment  to  the  drawer.  Khett 
V.  Poe.  ^8  974-979. 

§  922.  Where  a  drawer  of  a  bill  had  funds  in  the  hands  of  the  acceptor  at  the  time  of  ac- 
ceptance, but  withdrew  them  afterwards,  with  an  understanding  to  supply  other  funds  to 
mhet  the  bill,  and  failed  to  supply  the  same,  he  was  not  entitled  to  notice  of  dishonor  of  the 
biU.    Ibid. 

§  923.  Notice  of  non-payment  and  protest  is  excused  by  a  state  of  war.  Hopkirk  v.  Page, 
§§  1018-1026. 
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PROTEST  AND  NOTICE.  §§924-937. 

§  924.  Abandonment  of  residence  and  removal  from  the  state  to  an  unknown  place  excuses 
the  giving  of  notice.     Rhett  v.  Poe,  §§  974-979. 

§  925.  While  notice  of  demand  and  non-payment  is  usually  necessary  to  charge  an  in- 
dorser,  yet  he  may  waive  such  notice,  as  by  writing  the  holder  on  the  last  day  of  grace  of  a 
note  of  which  he  is  indorser,  that  it  will  not  be  paid,  but  that  he  (the  indorser)  holds  himself 
**  responsible  for  the  payment  of  this  note,  and  shall  see  that  it  is  done  at  an  early  day."  No- 
tice to  the  indorser  after  such  a  letter  would  be  of  no  service  to  him,  as  he  already  knows  of 
the  non-payment  and  demand.     Yeager  v,  Farwell,  §§  1027,  1028.    See  §  1062. 

§  926.  An  indorser^s  letter:  "I  do  request  that  hereafter  any  notes  that  may  fall  due  in 
the  Union  Bank,  on  which  I  am  or  may  be  indorser,  shall  not  be  protested,  as  I  will  consider 
myself  bound  in  the  same  maimer  as  if  the  said  notes  had  been  or  should  be  legally  pro- 
tested," waives  demand  and  notice.    IJnion  Bank  v,  Hyde,  §g  938,  939. 

§  H27.  An  indorser's  assurances  to  the  holder,  made  before  or  after  maturity,  that  the 
drawers  should  or  would  pay  the  note,  but  not  accompanied  by  any  promise  on  his  part  to 
pay  it,  do  not  amount  to  a  waiver  of  notice  by  the  .indorser.  Burrows  v,  Hannegan, 
§§  1029-1033. 

§  928.  The  taking  from  the  maker  by  an  indorser  of  a  partial  indemnity  in  the  shape  of  a 
mortgage,  given  to  secure  the  indorser  from  loss  in  case  he  shall  be  compelled  to  pay  the 
note,  does  not  amount  to  a  waiver  of  notice  by  the  indorser.    Ibid. 

S  929..  If  an  indorser  promise  to  pay  a  promissory  note  after  it  is  due,  with  full  knowledge 
that  demand  of  payment  has  not  been  made  of  the  maker,  he  may  be  held  liable  to  pay  it, 
but  not  if  the  proof  fail  to  show  that  when  he  promised  he  was  aware  of  his  discharge  from 
liability  by  reason  of  the  holder's  laches.    Thornton  v.  Wynn,  §§  1034-1037. 

§  9S<I.  Where  negotiable  paper  is  given  as  conditional  payment,  the  proceeds  to  be  collected 
by  the  holder  and  applied  in  payment  of  the  debt,  it  is  incumbent  on  the  holder  to  use  due 
diligence  in  collecting  the  money  by  making  a  demand  when  it  becomes  due,  and  in  giving 
notice  of  non-payment  to  those  whose  names  are  on  the  paper.  If  in  this  respect  the  holder 
is  guilty  of  laches,  so  as  to  release  the  parties  on  the  bill,  he  makes  the  paper  his  own  and  must 
sustain  the  loss.     Foote  v.  Brown,  §§  1038-1040. 

§  981.  Creditor  A.  received  from  debtor  B.  a  draft,  indorsed  by  B.  and  drawn  by  C.  upon 
D.,  upon  the  understanding  that  the  draft  was  not  to  be  taken  by  A.  inpayment  of  B.'s  debt,  but 
that  the  proceeds  of  it  when  paid  should  be  applied  upon  the  debt.  Upon  maturity  the  draft 
was  not  paid.  A.  gave  B.  no  notice  of  its  non-payment,  but  sued  him  for  the  debt  upon  the 
open  account.  Heldy  that,  although  the  bill  was  not  received  by  A.  in  payment,  he  could  not 
be  considered  as  a  mere  agent  to  collect  it ;  that  he  was  the  holder  of  the  bill,  neither  the 
drawer  nor  indorsei:  (debtor)  having  any  right  to  withdraw  it  or  to  do  anything  with  it  preju- 
dicial to  his  interests ;  that  having  failed  to  notify  the  indorser  of  its  non-payment  he  released 
him  from  liability  both  as  debtor  upon  the  open  account  and  as  indorser.  Allen  v.  King, 
§§1041-1047.    See  §1155. 

§  9.H2.  Where  a  bank  loses  a  bill  remitted  to  it  for  collection,  negligence  is  presumed,  and 
the  burden  of  rebutting  this  presumption  rests  upon  the  bank.  Chicopee  Bank  v,  Philadel- 
phia Bank,  §§  104&-1053. 

§  9H3.  It  is  the  duty  of  agents  to  collect  a  check  to  present  and  demand  payment  of  it 
within  the  time  prescribed  by  law,  and  if  it  be  not  paid,  to  notify  the  owners  of  its  dishonor^ 
If  loss  occurs  on  account  of  the  acts  or  omissions  of  the  collecting  agent,  he  is  liable.  Essex 
Co.  Nat.  Bank  v.  Bank  of  Montreal,  $5g  1053-1058. 

g  934.  The  law  presumes  damages  from  the  negligence  or  unauthorized  act  of  a  collecting 
agent  of  commercial  paper,  whereby  any  party  to  it  is  released  or  not  charged,    Jbid. 

g  9B5.  If  an  agent  to  collect  a  check  accept  a  certification  of  it  instead  of  a  cash  payment, 
this  discharges  the  drawer  and  makes  the  agent  and  the  drawee  liable  to  the  holder  for  the 
amount  of  it    Ibid. 

§  936.  A  bank  or  other  agent  to  collect  a  note,  which,  upon  receiving  notice  of  its  non- 
payment and  protest,  fails  to  notify  prior  indorsers  thereof,  is  liable  if  the  amount  of  the  note 
is  lost  by  its  negligence  in  this  respect.     Bird  v.  Louisiana  State  Bank,  g§  1059-1061. 

§937.  Parent  bank  liable  for  the  negligence  of  its  branches  in  failing  to  give  notice  of  non* 
payment  and  protest.    Ibid,    As  to  collection  agents,  see  Agency,  VII ;  Banks,  VIII, 

[Notes.—  See  §§  108S-1162.] 
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S§  988,  939.  BILLS  AND  NOTES. 

UNION  BANK  r.  HYDE. 
(6  Wheaton,  572-576.    1821.) 

Ebrob  to  the  Circuit  Court  for  the  District  of  Columbia. 

•Opinion  by  Mr.  Justice  Johnson. 

Statement  of  Fact-s. —  This  cause  turns  upon  the  construction  of  a  written 
instrument  in  these  words: 

"I  do  request  that  hereafter  any  notes  that  may  fall  due  in  the  Union  Bank, 
on  which  I  am  or  may  be  indorser,  shall  not  be  protested,  as  I  will  consider  my- 
self bound  in  the  same  manner  as  if  the  said  notes  had  been  or  should  be 
legally  protested. 

(Signed)  "Thomas  Hyde.*' 

Two  constructions  have  been  contended  for:  the  one,  literal,  formal,  vernac- 
ular; the  other,  resting  on  the  spirit  and  meaning,  as  a  mercantile  and  bank 
transaction.  The  former  has  been  sustained  in  the  court  below,  and  the  co^ 
rectness  of  that  opinion  is  now  to  be  examined. 

§  938.  Inland  liUa  need  not  he  protested. 

The  defendant,  it  appears,  became  indorser  to  one  Foyles,  and  the  note  was 
discounted  in  the  Union  Bank;  on  its  falling  due,  it  is  admitted  that  no  demand 
was  made  on  the  drawer,  or  notice  given  to  the  indorser.  The  case  presents 
the  right  of  the  plaintiffs  under  two  aspects:  1.  Upon  the  just  construction  of 
the  written  instrument.  2.  The  practical  exposition  of  it  by  the  defendant 
himself;  and  it  might  also  have  presented  a  tnird:  the  specific  waiver  of  de- 
mand and  notice  on  the  note  in  suit.  By  some  assumed  analogy,  or  mistaken 
notions  of  law,  this  practice  of  protesting  inland  bills  has  now  become  very 
generally  prevalent;  and  since  the  inundations  of  the  country  with  bank  trans- 
actions, and  the  general  resort  to  this  mode  of  exposing  the  breaches  of  punctu- 
ality which  occur  upon  notes,  a  solemnity,  cogency  and  legal  effect  have  been 
given  to  such  protests  in  public  opinion,  which  certainly  has  no  foundation  in  the 
law  merchant.  The  nullity  of  a  protest  on  the  legal  obligations  of  the  parties 
to  an  inland  bill  is  tested  by  the  consideration  that,  independently  of  statutory 
provision  (if  any  exists  anywhere)  or  conventional  understanding,  the  protest 
on  an  inland  bill  is  no  evidence  in  a  court  of  justice  of  either  of  the  incidents 
which  convert  the  conditional  undertaking  of  an  indorser  into  an  absolute  as- 
sumption. The  protest  belongs  altogether  to  foreign  mercantile  transactions, 
upon  which,  on  the  contrary,  it  is  an  indispensable  incident  to  making  a  drawer 
of  a  bill,  or  indorser  of  a  note,  liable.  On  foreign  bills  it  is  the  evidence  of 
demand,  and  an  indispensable  step  towards  the  legal  notice  of  non-payment,  in 
consequence  of  which  the  undertaking  of  the  drawer  or  indorser  becomes  abso- 
lute. Hence,  as  to  foreign  transactions,  it  is  justly  predicated  of  a  protest,  that 
it  has  a  legal  or  binding  effect. 

§  939,  Waiver  of  protest  construed  a  waiver  of  demand  and  notice  on  inland 
hills. 

But  the  writing  under  consideration  has  reference  exclusively  to  inland  bills, 
and  as  to  them  the  protest  has  no  legal  or  binding  effect.  The  indorser  be- 
came liable  only  on  demand  and  notice,  and  of  these  facts  the  protest  is  no  evi- 
dence. How,  then,  shall  the  waiver  of  the  protest  be  adjudged  a  waiver  of 
demand  and  notice,  or  in  effect  convert  his  conditional  into  an  absolute  under- 
taking? Had  the  defendant  omitted  one  word  from  his  undertaking,  it  would 
have  been  difficult  to  maintain  an  affirmative  answer  to  this  proposition.  But 
what  are  we  to  understand  him  to  intend,  when  he  says:  "I  will  consider  my- 
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tself  bound  in  the  same  manner  as  if  said  notes  had  been  or  should  be  legally 
protested?"  Except  as  to  foreign  bills, a  protest  has  no  legal  binding  effect, 
and  as  to  them  it  is  evidence  of  demand,  and  incident  to  legal  notice.  It  either 
then  had  this  meaning  or  it  had  none.  This  reasoning,  it  may  b3  said,  goes  no 
iurther  than  to  a  waiver  of  the  demand;  but  what  effect  is  to  be  given  to  the 
word  bound  ?  It  must  be  to  pay  the  debt,  or  it  means  nothing.  But  to  cast  on 
the  indorser  of  a  foreign  bill  an  obligation  to  take  it  up,  protest  alone  is  not 
.suflBcient;  he  is  entitled  to  a  reasonable  notice  in  addition  to  the  technical 
notice  communicated  by  the  protest.  To  bind  him  to  pay  the  debt,  all  these 
incidents  were  indispensable,  and  may,  therefore,  be  well  supposed  to  have  been 
in  contemplation  of  the  parties,  when  entering  into  this  contract.  It  is  not  un- 
worthy of  remark,  that  the  writing  under  consideration  asks  a  boon  of  the 
plaintiff,  for  which  it  tenders  a  consideration.  It  requests  to  be  exempted  from 
an  expense,  exposure,  or  mortilication,  on  the  one  hand ;  and  on  the  other,  what 
is  tendered  in  return?  The  intended  object  and  conceived  effect  of  the  protest 
on  the  one  hand  is  to  convert  his  undertaking  into  an  unconditional  assump- 
tion, and  the  natural  return  is  to  make  his  undertaking  at  once  absolute,  as  the 
effectual  means  of  obtaining  the  benefit  solicited.  If  this  course  of  reasoning 
should  not  be  held  conclusive,  it  would  at  least  be  sufficient  to  prove  the  lan- 
guage of  the  undertaking  equivocal;  and  that  the  sense  in  which  the  parties 
used  the  words  in  which  they  express  themselves  may  fairly  be  sought  in  the 
jH^actical  exposition  furnished  by  their  own  conduct,  or  the  conventional  use  of 
language  established  by  their  own  customs  or  received  opinions.  On  tbis  point 
the  evidence  proves  that,  by  the  understanding  of  both  parties,  this  writing 
did  dispense  with  demand  and  refusal;  that  the  company,  on  the  one  hand, 
discontinued  their  practice  of  putting  the  notes  indorsed  by  defendant  in  the 
usual  course  for  rendering  his  assumption  absolute,  and  the  defendant,  on  the 
other,  continued  up  to  the  last  moment  to  acquiesce  in  this  practice,  by  renew- 
ing his  indorsements  without  ever  requiring  demand  or  notice.  This  was  an 
unequivocal  acquiescence  in  the  sense  given  by  the  company  to  his  undertaking, 
and  he  cannot  be  permitted  to  lie  by,  and  lull  the  company  into  a  state  of 
security,  of  w^hich  he  might  at  any  moment  avail  himself,  after  making  the 
most  of  the  credit  thus  acquired.  Judgment  reversed,  and  venire  facias  d^ 
novo  awarded. 

DENNISTOUN  v,  STEWART. 
(17  Howard,  Q06-609.    1854.) 

Xrror  to  U.  S.  Circuit  Court,  Southern  District  of  Alabama. 

♦Opinion  by  Mr.  Justice  Grigr. 

Statement  of  FAcrs. —  The  plaintiflfs  declared  against  the  defendant,  as 
drawer  of  a  bill  of  exchange,  by  the  name  and  style  of  James  Reid  &  Co.^ 
of  which  the  following  is  a  copy : 

-<<No. .     £4,417,14^.  Ud.  st'g.  Mobile,  September  9,  1850. 

"Sixty  days  after  sight  of  this  of  first  exchange  (second  and  third  unpaid), 
pay  to  the  order  of  ourselves,  in  London,  forty-tour  hundred  and  seventeen 
pounds,  14*.  lid.  st'g,  value  received,  and  charge  the  same  to  account  of  1,058 
bales  cotton  per  *  Windsor  Castle.* 

"  Your  obedient  servants, 


-^  To  By.  Gore  Booth,  Esq.,  Liverpool 
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"  Pr.  pro  James  Keid  and  Co., 
"  Wm.  Moult,  Jr. 
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Acceptance  across  the  facA  of  the  hill, 

^^  Seijenth  October^  1850.  Accepted  for  two  thousand  five  hundred  and  sev- 
enty-one pounds,  eighteen  shillings  and  seven  pence,  baing  balance  unaccepted 
for  acpt,  1,058  bf.  cotton  pr.  Windsor  Castle,  payable  at  Glyn  and  Co. 

"Pr.  pro  IIknry  Gore  Booth, 
"  And.  E.  Byrne. 
"  Due  9  Decern." 
Indorsed :  "  Pay  Messrs.  A.  Dennistoun  and  Co.,  or  order, 

"  Pr.  pro  JiLMES  Reid  and  Co., 
'  "  Wm.  Moult,  Jr." 

After  reading  this  bill,  with  its  indorsement,  the  plaintij9f  offered  in  evidence 
a  regular  protest,  indorsed  on  a  copy  of  a  bill  agreeing  in  every  particular  with 
the  above,  except  that  for  "And.  E.  Byrne"  was  written  ''Chas.  Byrne."  The 
defendant  objected  to  the  reading  of  the  protest  in  evidence,  because  it  did  not 
describe  the  bill  of  exchange  produced  by  the  plaintiffs,  but  a  different  bilL 
The  court  sustained  this  objection,  and  excluded  the  protest  from  the  jury, 
which  is  the  subject  of  the  first  bill  of  exceptions. 

§  940.  Error  in  iiarrie  of  acceptor's  agent  will  not  render  protest  inadmissMe 
as  evidence, 

A  protest  is  necessary  by  the  custom  of  merchants  in  case  of  a  foreign  bill, 
in  order  to  charge  the  drawer.  It  is  defined  to  be  in  form  **a  solemn  declara- 
tion written  by  the  notary  under  a  fair  copy  of  the  bill,  stating  that  the  pay- 
ment or  acceptance  has  been  demanded  and  refused,  the  reason,  if  any,  assigned, 
and  that  the  bill  is,  therefore,  protested."  A  copy  of  the  bill,  it  is  said,  should 
be  prefixed  to  all  protests,  with  the  indorsements  transcribed  verbatim.  1 
Pardess.,  444;  Chitty  on  Bills,  45§. 

However  stringent  the  law  concerning  mercantile  paper,  with  regard  to  pro- 
test, demand  and  notice  may  appear,  it  is  nevertheless  founded  on  reason  and 
the  necessities  of  trade.  It  exacts  nothing  harsh,  unjust  or  unreasonable.  A 
protest,  though  necessary,  need  only  be  noted  on  the  day  on  whion  payment 
was  refused.  It  may  be  drawn  and  completed  at  any  time  before  the  com- 
mencement of  the  suit,  or  even  before  the  trial,  and,  consequently,  may  be 
amended  according  to  the  truth,  if  any  mistake  has  been  made.  The  copy  of 
the  bill  is  connected  with  the  instrument  certifying  the  formal  demand  by  the 
public  officer,  as  the  easiest  and  best  mode  of  identifying  it  with  the  original. 
Mercantile  paper  is  generally  brief,  and  vtithout  the  verbiage  which  extends  and 
enlarges  more  formal  legal  instruments.  Hence,  it  is  much  easier  to  give  a  lit- 
eral copy  of  such  bills  than  to  attempt  to  identify  them  by  any  abbreviation  or 
description.  The  amount,  the  date,  the  parties,  and  the  conditions  of  the  bill, 
form  the  substance  of  every  such  instrument.  Slight  mistakes,  or  variances  of 
letters,  or  even  words,  when  the  substance  is  retained,  cannot  and  ought  not  to 
vitiate  the  protest.  A  lost  bill  may  be  protested  when  the  notary  has  been 
furnished  with  a  sufficient  description  as  to  date,  amount,  parties,  etc.,  to  iden- 
tify it.  In  indictments  for  forgery,  it  is  not  sufficient  to  state  the  "substance 
and  effect"  of  the  instrument;  it  must  be  laid  according  to  the  "tenor,"  or 
exact  letter;  but  the  law  merchant  demands  no  such  stringency  of  construe- 
tion.  The  sharp  criticism  indulged  when  the  life  of  a  prisoner  is  in  jeopardy 
cannot  be  allowed  for  the  purpose  of  eluding  the  payment  of  just  debts. 

It  is  unnecessary  that  a  copy  of  the  protest  should  be  included  in  the  notice 
to  the  drawer  and  indorsers.     The  object  of  notice  is  to  inform  the  party  to- 
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whom  it  is  sent  that  payment  has  been  refused  by  the  maker,  and  that  he  is 
held  liable.  Hence,  such  a  description  of  the  note  as  will  give  sufficient  infor- 
mation to  identify  it,  is  all  that  is  necessary.  What  was  said  by  Mr.  Justice 
Story,  in  delivering  the  opinion  of  this  court,  in  Mills  v.  Bank  of  United  States, 
11  Wheat.,  431  (§§  958-963,  infra),  with  regard  to  variances  and  mistakes  in 
notices,  will  equally  apply  to  protests:  "It  cannot  be  for  a  moment  maintained 
that  every  variance,  however  immaterial,  is  fatal.  It  must  be  such  a  variance  as 
conveys  no  sufficient  knowledge  to  the  party  of  the  particular  note  which  has 
been  dishonored.  If  it  does  not  mislead  him,  if  it  conveys  to  him  the  real  fact, 
without  any  doubt,  the  variance  cannot  be  m.iterial,  eithar  to  guard  his  rights 
or  avoid  his  responsibility.''  In  the  case  before  us,  the  protest  had  an  accurate 
copy  of  every  material  fact  whicli  could  identify  the  bill  —  the  date,  the  place 
where  drawn,  the  amount,  the  merchandise  on  which  it  was  drawn,  the  ship 
by  which  it  was  sent,  the  balance  on  the  cotton  for  which  it  was  accepted,  the 
names  of  drawers,  acceptor,  indorsers;  in  fine,  everything  necessary  to  identify 
the  bill.  The  only  variance  is  a  mistake  in  copying  or  deciphering  the  abbre- 
viations and  flourishes  with  which  the  Christian  name  of  the  acceptor's  agent 
is  enveloped.  The  abbreviation  of  *'  And."  has  been  mistaken  for  Chas.,  and 
the  middle  letter  E.  omitted.  The  omission  of  the  middle  letter  would  not 
vitiate  a  declaration  or  indictment.  Kor  could  the  mistake  mislead  any  person, 
as  to  the  identity  of  the  instrument  describad. 

We  are  of  opinion,  therefore,  that  the  objection  made  to  this  protest,  "that 
it  does  not  describe  the  bill  of  exchange  produced,  but  a  different  bill,"  is  not 
true  in  fi\ct,  and  should  have  been  overruled  by  the  court.  This  renders  it  un- 
necessary for  us  to  notice  the  offer  of  testimony  to  prove  the  identity,  which 
was  also  overruled  by  the  court. 

The  judgment  of  the  circuit  court  is  reversed,  and  a  venire  de  novt?  awarded. 

BUCKNER  V.  FINLEY. 

(2  Peters,  586-594.     1829.)  ] 

Opinion  by  Me.  Justice  Washington. 

Statement  of  Facts. —  This  is  an  action  of  assumpsit,  founded  on  a  bill  of 
exchange  drawn  at  Baltimore,  in  the  state  of  Maryland,  upon  Stephen  Dever, 
at  New  Orleans,  in  favor  of  R.  L.  Colt,  a  citizen  of  Maryland,  who  indorsed 
the  same  to  the  plaintiff,  a  citizen  of  New  York.  The  action  was  brought  in 
the  circuit  court  of  the  United  States  for  the  district  of  Maryland;  and  upon 
a  case  agreed,  stating  the'above  facts,  the  judges  of  that  court  were  divided  in 
opinion  whether  they  could  entertain  jurisdiction  of  the  cause  upon  the  ground 
insisted  upon  by  the  defendants'  counsel,  that  the  bill  was  to  be  considered  as 
inland.  The  difficulty  which  occasioned  the  adjournment  of  the  cause  to  this 
court  is  produced  by  the  eleventh  section  of  the  judiciary  act  of  17S9,  which 
declares  that  no  district  or  circuit  court  shall  have  *'  cognizance  of  any  suit  to 
recover  the  contents  of  any  promissory  note  or  other  chose  in  actio7i  in  favor 
of  an  assignee,  unless  a  suit  might  have  been  prosecuted  in  such  court  to  re- 
cover the  said  contents,  if  no  assignment  had  been  made,  except  in  cases  of 
foreign  bills  of  exchange." 

§  941.    What  are  foreign  hills.     Interstate  hills  are  foreign. 

The  only  question  is,  whether  the  bill  on  which  the  suit  is  founded  is  to  be 
considered  a  foreign  bill  of  excliange.  It  is  to  be  regretted  that  so  little  aid 
in  determining  this  question  is  to  be  obtained  from  decided  cases,  either  inEng- 
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land  or  in  the  United  States.  Sir  William  Blackstone,  in  his  commentaries^ 
(vol.  2,  467),  distinguishes  foreign  from  inland  bills,  by  defining  the  former  as 
bills  drawn  by  a  merchant  residing  abroad,  upon  his  correspondent  in  England, 
or  vice  versa;  and  the  latter  as  those  drawn  by  one  person  on  another  when 
both  drawer  and  drawee  reside  within  the  same  kingdom.  Chitty,  p.  16,  and 
the  other  writers  (Bay ley,  Kyd)  on  bills  of  exchange,  are  to  the  same  effect; 
and  all  of  them  agree  that,  until  the  statutes  of  8  and  9  W.  IIL,  c.  17,  and  3 
and  4  Anne,  o.  9,  which  placed  these  two  kinds  of  bills  upon  the  same  footing, 
and  subjected  inland  bills  to  the  same  law  and  custom  of  merchants  which 
governed  foreign  bills,  the  latter  were  much  more  regarded  in  the  eye  of  the 
law  than  the  former  as  being  thought  of  more  public  concern  in  the  advance- 
ment of  trade  and  commerce.  Applying  this  definition  to  the  political  charac- 
ter of  the  several  states  of  this  Union  in  relation  to  each  other,  we  are  all 
clearly  of  opinion  that  bills  drawn  in  one  of  these  states  upon  persons  living  in 
any  other  of  them  partake  of  the  character  of  foreign  bills,  and  ought  so  to 
be  treated ;  for  all  national  purposes  embraced  by  the  federal  constitution,  the 
states  and  the  citizens  thereof  are  one,  united  under  the  same  sovereign  author- 
ity, and  governed  by  the  same  laws.  In  all  other  respects  the  states  are  neces- 
sarily foreign  to  and  independent  of  each  other.  Their  constitutions  and  forms 
of  government  being,  although  republican,  altogether  different,  as  are  their 
laws  and  institutions.  This  sentiment  was  expressed  with  great  force  by  the 
president  of  the  court  of  appeals  of  Virginia  in  the  case  of  Warder  v,  Arell,  2 
Wash.,  298,  where  he  states  that,  in  cases  of  contracts,  the  laws  of  a  foreign 
country  where  the  contract  was  made  must  govern,  and  then  adds  as  follows: 
"  The  same  principle  applies,  though  with  no  greater  force,  to  the  different 
states  of  America;  for,  though  they  form  a  confederated  government,  yet  the 
several  states  retain  their  individual  sovereignties,  and,  with  respect  to  their 
municipal  regulations,  are  to  each  other  foreign." 

This  character  of  the  laws  of  one  state  in  relation  to  the  others  is  strongly 
exemplified  in  the  particular  subject  under  consideration,  which  is  governed,  as 
to  the  necessity  of  protest  and  rate  of  damages,  by  different  rules  in  the  differ- 
ent states.  In  none  of  these  laws,  however,  so  far  as  we  can  discover  from 
Griffith's  Law  Register,  to  which  we  were  referred  by  the  counsel,  except  those 
of  Virginia,  are  bills  drawn  in  one  state  upon  another  designated  as  inland, 
although  the  damages  allowed  upon  protested  bills  of  that  description  are  gen- 
erally, and  with  great  propriety,  lower  than  upon  bills  drawn  upon  a  country 
foreign  to  the  United  States,  since  the  disappointment  and  injury  to  the  holder 
must  always  be  greater  in  the  latter  than  in  the  former  case.  It  is  for  the 
same  reason,  no  doubt,  that,  by  the  laws  of  most  of  the  states,  bills  drawn  in 
and  upon  the  same  state,  and  protested,  are  either  exempt  from  damages  alto- 
gether, or  the  rate  is  lower  upon  them  than  upon  bills  drawn  on  some  other  of 
the  states.  The  only  case  which  was  cited  at  the  bar,  or  which  has  come  to 
our  knowledge,  to  show  that  a  bill  drawn  in  one  state  upon,  a  person  in  any 
other  of  the  states  is  an  inland  bill,  is  that  of  Miller  v.  Eackley,  5  Johns.,  375. 
Alluding  to  this  case  in  the  third  volume  of  his  Commentaries,  p.  63,  in  a  note, 
Chancellor  Kent  remarks  very  truly  that  the  opinion  was  not  given  on  the 
point  on  which  the  decision  rested;  and  he  adds  that  it  was  rather  the  opinion 
of  Mr.  Justice  Van  Ness  than  that  of  the  court.  It  is.  not  unlikely,  besides,  that 
that  opinion  was,  in  no  small  degree,  influenced  by  what  is  said  by  Judge 
Tucker,  in  a  note  to  2  Black.  Com.,  467,  which  was  much  relied  upon  by  one  of 
the  counsel  in  the  argument,  where  the  author  would  appear  to*  define  aa  inland 
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bill  as  being  one  drawn  by  a  person  residing  in  one  state  on  another  within  the 
United  States.  He  is  so  understood  by  Chancellor  Kent  in  the  passage  which 
has  been  referred  to;  but  this  is  undoubtedly  a  mistake,  as  the  note  manifestly 
refers  to  the  laws  of  Virginia;  and  by  an  act  of  that  state  passed  on  the  28th 
of  December,  1795,  it  is  expressly  declared  that  all  bills  of  exchange  drawn  by 
any  person  residing  in  that  state  on  a  person  in  the  United  States  shall  be  con- 
sidered in  all  cases  as  inland  bJls.  The  case  of  Miller  v.  Hackley,  therefore, 
can  hardly  be  considered  as  an  authority  for  the  position  which  it  was  intended 
to  maintain.  We  think  it  cannot  be  so  considered  by  the  courts  of  New  York, 
since  the  principle  supposed  to  be  decided  in  that  case  would  seem  to  be  directly 
at  variance  with  the  uniform  decisions  of  the  same  courts  upon  the  subject  of 
judgments  rendered  in  the  tribunals  of  the  sister  states.  In  the  case  of  Hitch- 
cock V.  Aicken,  1  Caines,  460,  all  the  judges  seem  to  have  treated  those  judg- 
ments as  foreign  in  the  courts  of  New  York;  and  the  only  point  of  difference 
between  them  grew  out  of  the  construction  of  the  first  section  of  the  fourth 
article  of  the  constitution  of  the  United  States  and  the  act  of  congress  of  the 
26th  of  May,  1790  (Stats,  at  Large,  122),  respecting  the  eflfect  of  those  judg- 
ments and  the  credit  to  be  given  to  them  in  the  courts  of  the  sister  states. 

It  would  seem  from  a  note  to  the  case  of  Bartlett  v.  Knight,  1  Mass.,  401, 
where  a  collection  of  state  decisions  on  the  same  subject  is  given,  that  these 
judgments  had  generally,  if  not  universally,  been  considered  as  foreign  by  the 
courts  of  many  of  the  states.  If  this  be  so,  it  is  difficult  to  understand  upon 
what  principle  bills  of  exchange,  drawn  in  one  state  upon  another  state,  can  be 
considered  as  inland,  unless  in  a  state  where  they  are  declared  to  be  such  by  a 
statute  of  that  state. 

It  has  not  been  our  good  fortune  to  see  the  case  of  Duncan  v.  Course,  1  S. 
Carolina  Const.  R.,  100;  but  the  note  above  referred  to  in  3  Kent's  Com.  in- 
forms us  that  it  decides  that  bills  of  this  description  are  to  be  considered  in  the 
light  of  foreign  bills;  and  the  learned  commentator  concludes,  upon  the  whole, 
and  principally  upon  the  ground  of  the  decision  just  quoted,  that  the  weight 
of  American  authority  is  on  that  side.  That  it  is  so,  in  respect  to  the  necessity 
of  protesting  bills  of  that  description,  was  not  very  strenuously  controverted  by 
the  counsel  for  the  defendant.  But  he  insists  that,  under  a  just  construction  of 
the  eleventh  section  of  the  judiciary  act,  concerning  the  jurisdiction  of  the  federal 
courts,  these  bills  ought  to  be  considered  and  treated  as  inland.  The  argument 
is,  that  the  mischief  intended  to  be  remedied  by  the  provisions  in  the  latter 
part  of  that  section,  by  the  assignment  of  promissory  notes  and  other  choses  in 
action,  is  the  same  in  relation  to  bills  of  exchange  of  the  character  under  consid- 
eration. We  are  of  a  different  opinion.  The  policy  which  probably  dictated 
this  provision  in  the  above  section  was  to  prevent  frauds  upon  the  jurisdiction 
of  those  courts  by  pretended  assignments  of  bonds,  notes,  and  bills  of  exchange 
strictly  inland;  and  as  these  evidences  of  debt  generally  concern  the  internal 
negotiations  of  the  inhabitants  of  the  same  state,  and  would  seldom  find  their 
way  fairly  into  the  hands  of  persons  residing  in  another  state,  the  prohibition 
as  to  them  would  impose  a  very  trifling  restriction,  if  any,  upon  the  commercial 
intercourse  of  the  different  states  with  each  other.  It  is  quite  otherwise  as  to 
bills  drawn  in  one  state  upon  another.  They  answer  all  the  purposes  of  remit- 
tances, and  of  commercial  facilities,  equally  with  bills  drawn  upon  other  coun- 
tries, or  vice  versa;  and  if  a  choice  of  jurisdiction  be  important  to  the  credit  of 
bills  of  the  latter  class,  which  it  undoubtedly  is,  it  must  be  equally  so  to  that  of 
the  former.    Nor  does  the  reason  for  restraining  the  transfer  of  other  choees  in- 
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action  apply  to  bills  of  exchange  of  this  description,  which,  from  their  comraer- 
cial  character,  might  be  expected  to  pass  fairly  into  the  hands  of  persons  resid- 
ing in  the  diiferent  states  of  the  Union.  We  conclude,  upon  the  whole,  that  ia 
no  point  of  view  ought  they  to  be  considered  otherwise  than  as  foreign  bills. 

BAILEY  V.  DOZJER. 
(6  Howard,  28-30.     1847.) 

Opinion  by  Mr.  Justice  Nelson. 

Statement  of  Facts.—  This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  held  by  the  district  judge  in  and  f6r  the  southern  district  of  Mississippi 
The  suit  was  brought  on  an  inland  bill  of  exchange  by  the  indorsee  agamst  the 
drawers,  and  resulted,  in  the  court  below,  in  a  verdict  for  the  defendant  on  an 
objection  taken  to  the  validity  of  the  protest.  The  statute  of  Mississippi  pro- 
vides for  protesting  inland  bills  in  case  of  non-acce[)tance,  or  of  non-payment  by 
the  drawee,  after  due  presentment,  in  like  manner  as  in  case  of  foreign  bills  of 
exchange;  and  allows  five  per  cent,  damages  on  the  amount  for  which  the  bill 
is  drawn.  Howard  &  Hutchinson,  Statutes  of  Miss.,  372,  §  8;  375,  §  17;  and 
376,  §  20.  On  the  trial,  the  notary  was  called  as  a  witness  by  the  plaintiff, 
and  proved  the  presentment  of  the  bill  at  maturity,  demand  of  payment,  and 
refusal,  and  notice  to  the  drawers.  And  further,  that  he  drew  up  the  prolyl 
in  form  at  the  time  and  delivered  it  to  the  holders,  but  that  on  account  of  some 
alleged  defect,  which  is  not  stated  in  the  bill  of  exceptions,  it  was  returned  to 
him,  and  a  second  one  made  out  and  delivered,  which  was  also  subsequently 
returned,  and  a  third  drawn  up,  which  was  the  protest  offered  in  evidence.  It 
was  made  out  nearly  a  year  after  the  presentment.  The  court  below  decided 
that  the  protest  was  invalid,  and  instructed  the  jury  that  the  plaintiff  could  not 
recover,  unless  the  bill  had  been  duly  protested  according  to  the  requirement 
of  the  statute.     Whereupon  a  verdict  was  rendered  for  the  defendant. 

§  948.  Jijstice  of  the  peace  may  present  and  protest  a  note. 

The  bill  was  presented  and  the  protest  made  out  by  a  justice  of  the  peace,  as 
a  notary  ex  officio*^  and  on  the  argument  the  ruling  of  the  court  was  sought  to 
be  sustained,  on  the  ground  that  the  power  of  this  officer  to  protest  bills 
extended  only  to  cases  where  the  notary  v/as  absent  or  could  not  be  procured. 
But,  on  looking  into  the  laws  of  Mississippi,  it  was  found  that  a  subsequent 
statute  had  given  the  power  to' this  officer  in  all  cases  without  any  qualification, 
and  the  point  was  given  up.  How.  &  Hutch.,  430.  §  2i.  The  ground  of  objec- 
tion, therefore,  is  narrowed  down  to  the  time  when,  and  the  circumstances 
under  which,  the  notarial  protest  was  drawn  up  in  form. 

§  043.  T'lTne  of  drawing  up  formal  protest  may  he  at  notary's  convenience. 

And  on  looking  into  the  cases  and  books  of  authority  on  the  subjejt,  it  will 
be  found  that  if  the  bill  has  been  duly  presented  for  acceptance,  or  payment, 
and  dishonored,  and  a  minute  made  at  the  time  of  the  steps  taken,  which  is 
called  noting  the  bill,  the  protest  may  be  drawn  up  in  form  afterwards,  at  the 
convenience  of  the  notary.  And  it  has  been  held,  if  drawn  up  at  any  time 
before  the  trial,  it  will  be  sufficient.  Chitty  on  Bills,  334,  436,  and  cases. 
Ed.  1842.  The  minute  contains  a  brief  record  of  the  facts  which  transpired 
on  presenting  the  bill;  and  the  protest,  as  subsequently  made  out,  is  but  an  ex- 
tension of  them  in  the  customary  form.  The  time  of  the  extension,  therefore, 
would  seem  to  be  of  no  great  importance.    For  the  same  reason,  if  a  mistake 
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should  occur,  no  great  danger  need  be  apprehended  if  the  notary  is  permitted 
to  correct  it,  provided  the  regular  steps  have  been  taken,  and  noted,  to  charge 
the  parties.  The  amendment  would  not  be  made  from  memory  or  recollection, 
but  from  a  written  memorandum  of  the  facts. 

§  914.  Statute  authorizing  protest  of  domestic  hills  does  not  make  'protest 
essentifd  to  recovery  thereupon. 

But  without  pursuing  this  view  of  the  case  further,  a  decisive  ground  against 
the  ruling  of  the  court  below  is,  that  a  protest  of  the  bill  was  not  essential  to 
enable  the  plaintiff  to  recover.  The  statute  of  Mississippi  is  taken  substantially 
from  the  9  and  10  Wm.  IIL,  c.  17,  amended  by  the  3  and  4  Anne,  c.  9,  under 
which  it  has  always  been  held  by  the  courts  in  England  that  the  action  at 
common  law  was  not  thereby  taken  away ;  but  that  an  additional  remedy  was 
given,  by  which  the  holder  could  recover  interest  and  damages  on  an  inland 
bill  in  cases  where  he  was  not  entitled  to  them  at  common  law.  And  that 
if  he  chose  to  waive  the  benefit  of  the  statute,  he  might  still  recover  the 
amount  due  on  the  bill,  by  giving  the  customary  proof  of  default  and  notice. 
2  Ld.  Raym.,  992;  S.  C,  1  Salk.,  131;  S.  C,  6  Mod.,  80;  2  Barn.  &  Aid.,  696; 
Chitty  on  Bills,  466.  The  act  of  Mississippi  is  not  more  explicit  and  positive 
in  its  terms,  in  respect  to  the  duty  of  protesting,  than  that  of  the  9  and  10 
Wm.  III.,  as  will  be  seen  on  a  comparison  of  the  two  acts,  and  should  receive 
a  similar  interpretation.  It  follows,  therefore,  from  this  view,  as  the  plaintiff 
did  not  claim  the  five  per  cent,  damages  given  by  the  act,  he  should  have  been 
allowed  to  recover  the  amount  of  the  bill,  principal  and  interest,  on  the  testi- 
mony of  the  notary  alone,  independently  of  the  written  protest. 

§  945.  A  plea  of  non-assumpsit  is  a  waiver  of  a  plea  to  the  jurisdiction. 

It  appears  from  the  record  that  the  defendant  put  in  two  pleas  to  the  juris- 
diction in  the  court  below,  for  the  want  of  proper  parties,  and  also  the  plea  of 
non-assumpsit  To  the  latter,  the  similiter  was  added,  upon  which  issue  the 
cause  went  down  to  trial  No  notice  was  taken  of  the  pleas  to  the  jurisdic- 
tion. It  is  suggested  that  this  affords  ground  of  error  on  the  record.  The 
plea  of  norirassuinpsit  in  bar  of  the  action  operated  as  a  waiver  of  the  pleas  to 
the  jurisdiction,  which  doubtless  furnishes  the  reason  why  no  notice  was  after- 
wards taken  of  these  pleas  by  either  party.  3  Johns.,  105;  6  Bac.  Abr.,  tit. 
PI.  &  PI.,  let.  a,  186,  187;  Gould,  PI.,  c.  5,  §  13.  They  were  virtually  aban- 
doned bj^  the  defendant. 

§  946.  Right  to  sue  on  note  in  federal  court. 

It  was  also  suggested  that  it  appeared  from  the  declaration  that  Fatheree, 
the  payee  of  the  bill,  was  a  citizen  of  Mississippi,  and  that  the  plaintiff,  deriv- 
ing title  from  him,  though  a  citizen  of  Virginia,  could  not  maintain  the  action, 
for  w^ant  of  jurisdiction,  within  the  eleventh  section  of  the  judiciary  act.  The 
answer  to  the  suggestion  is  that  the  fact  upon  which  it  is  founded  is  not  sus- 
tained by  the  record.  The  suit  was  brought  originally  against  Dozier  and 
Fatheree,  the  drawer  and  payee,  indorser,  jointly,  who  are  described  in  the 
commencement  of  the  declaration  as  citizens  of  the  state  of  Mississippi.  But 
in  a  subsequent  part  of  the  declaration  it  is  averred  that  Fatheree,  at  the  time 
the  bill  was  drawn,  and  also  at  the  time  of  its  transfer  to  the  plaintiff,  was  an 
alien,  and  resident  of  Texas.  The'  suit  was  discontinued  as  to  Fatheree  before 
the  trial,  which  left  it  between  the  plaintiff  and  the  defendant  alone.  The 
plaintiff  being  a  citizen  of  Virginia,  and  deriving  title  through  a  person  com- 
petent to  maintain  a  suit  in  the  circuit  court  against  the  defendant,  that  court 
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properly  took  jurisdiction  of  the  case.     In  every  view  taken  of  the  case,  we 
think  the  court  below  erred,  and  that  the  judgment  should  be  reversed. 
Judgment  reversed,  with  venire  de  novo  by  the  court  below. 

BURKE  V,  McKAY. 
(2  Howard,  6ft-73.    1844.) 

Opinion  by  Mr.  Justice  Story. 

Statement  of  Facts. —  Tliis  is  a  writ  of  error  to  the  circuit  court  of  the  dis- 
trict of  Mississippi.     The  plaintiff  in  error  brought  an  action  of  assumpsit  in 
that  court  against  the  defendant  in  error,  as  indorsee  upon  a  promissory  note 
dated  at  Clinton,  Mississippi,  January  20, 1837,  whereby  R.  E.  Stratton,  Samuel 
"W.  Dickson  and  B.  Garland,  or  either  of  them,  on  the  1st  day  of  January,  1840, 
promised  to  pay  Robert  Mathews,  or  order,  $2,800  for  value  received.     The 
note  was  indorsed  by  Mathews  as  follows:  ^'  I  assign  the  within  note  to  Robert 
McKay,  and  hold  myself  responsible  for  the  same,  waiving  notice  of  demand 
and  protest  if  not  paid  at  maturity."    The  note  was  afterward  indorsed  by 
McKay  (the  defendant),  as  it  should  seem,  in  blank,  and  the  plaintiflT  in  error, 
in  his  declaration,  made  title  as  immediate  indorsee  to  McKay.     At  the  trial  of 
the  cause,  upon  the  general  issue,  the  plaintiff  read  the  note  and  the  indorse- 
ment, and  also  proved  that,  at  the  maturity  of  the  note,  due  demand  of  pay- 
ment was  made  of  the  makers  by  S.  W.  Humphreys,  a  justice  of  the  peace  of 
Hinds  county,  Mississippi,  styling  himself  "acting  notary  public,'*  who,  upon 
the  non-payment,  made  due  protest  thereof  (the  protest  being  by  consent  ad- 
mitted as  evidence  of  the  facts),  and  gave  due  notice  thereof  to  the  payee  of 
the  note  and  to  all  the  indorsers.     The  defendant  (McKay)  also  admitted  that, 
in  a  settlement  with  the  makers  of  the  note,  in  some  other  transactions,  the 
present  note  was  included,  and  the  defendant  released  the  makers  from  all  lia- 
bility thereon,  but  he  denied  that  he  had  ever  received  of  the  makers  full  payment 
of  the  said  note,  and  that,  upon  a  compromise  of  all  claims^  and  controversies 
between  them,  he  released  the  makers  from  all  liability  to  the  defendant;  and 
he  agreed  that  the  same  statement  should  be  read  and  received  at  the  trial  of  the 
case  by  the  court  and  the  jury.     The  district  judge  (who  alone  sat  in  the  cause) 
instructed  the  jury  that,  in  order  to  charge  the  indorser  of  a  promissory  note, 
the  plaintiff  must  prove  that  it  was  protested  on  the  day  of  its  maturity  by  a 
notary  public,  and  demand  made,  and  notice  of  non-payment  given  by  him; 
that  the  statement  of  Humphreys,  admitted  as  evidence,  not  proving  that  fact, 
they  must  find  for  the  defendant.     AVhereupon  the  jury  returned  a  verdict  for 
the  defendant,  and  judgment  passed  accordingly.     A  bill  of  exceptions  was 
taken  by  the  plaintiff  to  the  instruction  of  the  court  at  the  trial ;  and  the  cause 
now  comes  before  us  upon  the  writ  of  error  to  examine  the  correctness  of  that 
instruction. 

§  947.  Promissory  notes  need  not  he  ^protested. 

And  we  are  all  of  opinion  that  the  instruction  was  incorrect,  and  not  main- 
tainable in  point  of  law.  In  the  first  place,  by  the  general  law  merchant,  no 
protest  is  required  to  be  made  upon  the  dishonor  of  any  promissory  note,  but 
it  is  exclusively  confined  to  foreign  bills  of  exchange.  This  is  so  well  known 
that  nothing  more  need  be  said  upon  the  subject  than  to  cite  the  case  of  Young 
V.  Bryan,  6  Wheat.,  146,  where  the  very  point  was  decided.  It  is  true  that  it 
is  a  very  common  practice  for  a  notary  public  to  be  employed  to  make  demand 
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of  payment  of  promissory  notes  from  the  makers,  and  also  to  give  notice  of  the 
dishonor  to  the  indorsers  thereon.'  But  this  is  a  mere  matter  of  convenience  and 
arrangement  between  the  holder  and  the  notary,  and  is  by  no  means  a  requisite 
imposed  or  recognized  by  law  as  binding  upon  the  holder.  Unless,  therefore, 
there  be  some  statute  in  Mississippi  requiring  the  intervention  of  a  notary  in 
such  cases  (as  we  understand  there  is  not),  or  some  general  usage  equally  bind- 
ing, it  is  clear  that  the  instruction  proceeded  upon  a  mistaken  ground.  In  the 
next  place,  it  is  no  necessary  part  of  the  official  duty  of  a  notary  (subject  to 
the  like  exceptions)  to  give  notice  to  the  indorsers  of  the  dishonor  of  a  prom-  ^ 
issory  note,  although  certainly  it  is  a  very  convenient  and  useful  course  in  the 
transaction  of  such  affairs  in  commercial  cities, 

§  948.  Who  may  act  as  a  notary. 

In  the  next  place,  if  a  protest  were  necessary,  it  is  equally  clear  that  it  is  not 
indispensable  in  all  cases  that  the  same  should  be  actually  made  b}^  a  person 
who  is  in  fact  a  notary.  In  many  cases,  even  with  regard  to  foreign  bills  of 
exchange,  the  protest  may,  in  the  absence  of  a  noiury,  bo  made  by  other  func- 
tionaries, and  even  by  merchants.  But  where,  as  in  Mississippi,  a  justice  of  the 
peace  is  authorized  by  positive  law  to  perform  the  functions  and  duties  of  a  no- 
tary, there  is  no  ground  to  say  that  his  act  of  protest  is  not  equally  valid  with 
that  of  a  notary.  Qicoad  hoc  he  acts  as  a  notary.  See  Howard  and  Hutchin- 
son's Statutes  of  Mississippi,  c.  37,  §  24,  p.  430. 

§  949.  Indorser  who  releases  milker  is  not  entitled  to  notice  of  dishonor. 

In  the  next  place,  in  the  present  case,  under  the  circumstances,  the  indorser 
(McKay)  was  not  entitled  to  any  notice  whatsoever  of  the  dishonor.  He  had 
actually  discharged  the  makers  from  all  liability  for  the  payment  of  the  note 
by  his  release  and  settlement  with  them.  Of  course,  the  notice  could  be  of  no 
use  or  value  to  him;  for  he  would  in  no  event  be  entitled  to  any  recourse  over 
against  them;  and,  therefore,  no  notice  to  him  would  have  been  necessary, 
although  it  fully  appears  that  he  had  received  due  notice  of  the  dishonor. 

For  these  reasons,  we  are  of  opinion  that  the  judgment  ought  to  be  reversed 
and  venire  facias  de  novo  awarded. 

DICKINS  V.  BEAL. 
(10  Peters,  572-582.     1886.) 

Opinion  by  Mr.  Justice  Baldwin. 

Statement  of  Faci^. —  Samuel  Dickins,  the  defendant,  and  Jesse  Taylor 
were  partners,  transacting  business  at  Hazelwood,  Madison  county,  Tennessee, 
which  was  the  residence  of  Dickins.  On  the  6th  of  December,  1832,  Taylor 
drew  a  bill  of  exchange  for  §1,448,  on  Wilcox  and  Feron,  New  Orleans,  in 
favor  of  Dickins,  payable  on  the  1st  of  May,  1834,  which  Dickins  indorsed  to 
the  plaintiff.  On  the  same  day,  Dickins  and  Taylor  drew  two  other  bills,  on 
the  former  house,  in  favor  of  the  plaintiff;  one  for  $2,802,  payable  the  1st  of 
May ;  the  other  for  $1,590,  payable  the  1st  of  April,  1834.  The  three  bills  were 
dated  at  Hazelwood,  Madison  county,  Tennessee;  presented  to  the  drawers  on 
the  3d  of  June,  1833,  for  acceptance;  which  being  refused,  they  were  pro- 
tested, for  non-acceptance,  by  a  notary  public,  who,  on  the  same  day,  gave 
notice  thereof  to  the  drawer  and  indorser  of  the  first,  and  the  drawers  of  the 
other  two,  by  letters  put  into  the  postoffice,  addressed  to  them  at  Hazelwood, 
aforesaid.    It  was  testified  by  the  notary  that,  not  knowing  of  any  other  resi- 
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• 
dence  of  the  parties  than  that  designate^  by  the  caption  of  the  bill,  he  for- 
warded the  notices  accordingly,  after  inquiring  of  persons  likely  to  know. 

It  appeared  that  all  the  bills  were  drawn  without  funds,  or  authority  to  draw; 
nor  was  any  evidence  offered  to  show  that  either  Dickins  or  Taylor  had  any 
reason  to  think  that  their  bills  on  Wilcox  and  Feron  would  be  honored,  except 
two  letters  from  Wilcox  and  Feron,  dated  the  1st  of  December,  1831,  ad- 
dressed to  the  cashier  of  the  Branch  Bank  of  the  United  States,  at  Nashville. 
In  one  they  say:  " Messrs.  Dickins  and  Taylor  are  authorized,  in  making  nego- 
tiations, to  value  on  our  house  in  New  Orleans,  for  say  $10,000,  in  such  form 
and  at  such  time  as  they  may  think  proper,  and  same  will  be  duly  honored." 
In  the  other:  ''Our  friend,  Colonel  Samuel  Dickins,  is  authorized,  in  negotiat- 
ing with  your  institution,  to  value  on  our  house  in  New  Orleans,  at  any 
time,  for  such  sums  as  he  may  think  proper,  and  same  will  be  duly  honored 
by  W.  and  F."  These  letters  were  in  the  handwriting  of  Wilcox  and  Feron, 
and  in  the  possession  of  Dickins;  they  were  pffered  to  show  that  he  was  en- 
titled to  regular  notice  of  the  protest  of  the  bills  drawn  by  Dickins  and  Tay- 
lor; but  were  rejected  by  the  court  as  incompetent.  The  plaintiff  resided  at 
New  Orleans.  Jackson  is  the  county  town  of  Madison  county,  Tennessee,  about 
fourteen  miles  from  Ilazelwood,  the  defendant's  residence,  which  is  on  Spring 
Creek,  about  half  or  three-fourths  of  a  mile  from  a  postoffice  called  Spring 
Creek  postoffice,  of  which  the  defendant  was  postmaster,  and  did  his  business 
there  in  June,  1833.  This  was  known  to  plaintiff,  who  about  and  baforethe 
3d  of  June,  1833,  directed  a  letter  to  defendant  at  "  Ilazelwood,  Spring  Creek, 
Madison  county,  Tennessee,"  and  one  to  ''Colonel  Samuel  Dickins,  postmaster, 
Spring  Creek,  Madison  county,  Tennessee."  At  the  trial,  the  plaintiff  offered 
to  prove,  by  the  postmaster  at  Nashville,  and  his  deputy,  that  that  place  was 
the  distributing  office  for  letters  from  New  Orleans,  intended  for  West  Ten- 
nessee, including  the  county  of  Madison;  that  in  June,  1833,  they  knew  defend- 
ant was  posttnaster  at  Spring  Creek;  that  if,  in  distributing  the  mail,  they  had 
seen  a  letter  addressed  to  defendant  at  Hazelwood,  they  would  have  sent  it  to 
Spring  Creek  postoffice.  Also  to  prove  by  the  postoffice  books  at  Nashville, 
that,  on  the  13th  of  June,  1833,  the  New  Orleans  mail  arrived  at  Nashville; 
and,  on  the  14th,  a  package  was  sent  to  Spring  Creek  postoffice,  which  had 
come  to  Nashville  for  distribution,  and  was  rated  at  fifty  /cents  postage.  To 
this  evidence  it  was  objected,  by  the  defendant,  that,  inasmuch  as  the  putting 
a  letter  into  the  postoffice  containing  notice  of  a  protest,  properly  directed, 
forms  a  conclusive  legal  presumption  that  such  notice  was  duly  given  and  re- 
ceived, it  was  also  a  legal  presumption  that  the  notice  went  to  the  place  directed 
and  no  other;  and  that  the  plaintiff  was  concluded  from  showing,  either  that 
the  destination  of  the  letter  was  changed  on  its  passage,  or  was  in  point  of  fact 
sent  to  any  other  place.  The  court  overruled  the  objection,  and  the  evidence 
was  received. 

It  was  also  testified  that  letters  from  Orleans,  for  the  western  district  of 
Tennessee,  come  to  Nashville  for  distribution,  unless  there  was  a  river  mail,  in 
which  case  they  would  be  delivered  at  Memphis  and  be  distributed  tbence; 
other  evidence  was  also  given  in  relation  to  the  course  of  the  mail,  and  the 
usage  of  the  postoffice  at  Nashville,  which  is  needless  to  recite.  In  their 
charge  to  the  jury,  the  court  instructed  them  that  the  usage  of  a  distributing 
office  in  conformity  to  law,  and  the  authorized  regulations  of  the  department, 
and  in  the  discharge  of  the  official  duties  of  the  officers  employed,  might  prop- 
erly be  taken  into  their  consideration  of  the  question  submitted  to  them;  which 
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■was  whether,  from  the  usual  course  of  the  mail,  and  the  usage  as  pcoved,  the 
notice  of  the  protest  would  necessarily  reach  Spring  Creek  postoffice,  or  would 
fail  to  reach  it,  or  be  carried  to  some  other  office;  in  the  first  case,  the  court 
instructed  them  that  the  notice  was  served  on  the  defendant;  but  in  the  other, 
the  drawer  was  discharged  unless  actual  notice  was  served. 

Several  instructions  were  prayed  by  the  defendant,  which  the  view  taken  by 
the  court  renders  it  unnecessary  to  consider,  as  they  relate  to  matters  not  ma- 
terial to  the  cause;  and,  if  given  either  way,  they  could  not  affect  the  right  of 
either  party.  One,  however,  deserves  particular  notice,  which  was,  ''  That  the 
evidence  of  the  notary  was  not  sufficient  proof  that  a  legal  notice  was  sent; 
but  that  he  ought  to  have  set  out  a  copy  of  the  notice,  or  stated  its  contents, 
in  order  that  the  court  might  judge  whether  it  was  sufficient."  The  court  re- 
fused to  give  this  instruction;  but  stated  that  it  might  reasonably  be  inferred 
from  the  nature  of  the  notice,  and  from  the  fact  that  notice  was  given,  as 
stated  in  the  deposition.  Exceptions  were  taken  to  the  decision  of  the  court 
on  the  questions  of  evidence,  and  the  various  matters  given  in  charge  to  the 
jury. 

§  950.  Admissibility  of  written  authority  to  draw  to  prove  right  to  notice  of 
non-acceptance. 

The  first  question  which  arises  is  on  overruling  the  admission  in  evidence  of 
the  two  letters  from  Wilcox  and  Feron  to  the  cashier  of  the  branch  bank  at 
Nashville.  It  was  in  full  proof  that  Taylor  and  Dickins  never  had  a  dollar  in 
the  hands  of  Wilcox  and  Feron  to  pay  any  draft  drawn  on  the  latter,  nor  any 
money  or  other  property  in  their  hands  to  meet  the  bills  at  the  time  they  be- 
came due,  or  any  funds  in  their  hands  when  presented  and  protested  for  non- 
acceptance.  No  proof  was  offered  that  Dickins  and  Taylor,  or  either  of  them, 
had  made  any  consigments  to  Wilcox  and  Feron,  as  an  expected  or  anticipated 
fund  on  which  to  draw.  It  was  also  proved  that  Jesse  Taylor  had  neither 
funds  or  property  in  the  hands  of  the  drawees,  when  his  bill  in  favor  of  Dick- 
ins  was  presented  for  acceptance,  or  when  it  became  due;  and  that  they  had  re- 
ceived no  advice  of  such  bill;  and  that  the  two  bills  of  Dickins  and  Taylor, 
drawn  in  favor  of  the  plaintiff,  one  for  $2,802,  and  the  other  for  $1,598,  bal- 
anced their  account  on  his  books.  It  is  clear,  therefore,  that  this  transaction 
was  not  a  negotiation  within  the  meaning  or  intention  of  these  letters;  they 
evidently  referred  to  negotiations  at  the  bank,  or  within  the  sphere  of  its 
operations  in  the  commercial  transactions  of  the  firm;  the  one  referring  to 
Dickins  alone  was  expressly  limited  to  negotiations  with  that  bank.  The  re- 
mittance of  these  bills  to  New  Orleans  in  payment  of  an  antecedent  debt  to 
the  plaintiff  was  in  no  sense  of  the  term  a  negotiation  of  them,  and  was  so 
utterly  inconsistent  with  the  evident  object  of  the  letters,  that  the  most  femoto 
expectation  could  not  have  been  entertained  that  they  would  have  been 
accepted.  A  mercantile  house  conducting  operations  at  Memphis  and  New 
Orleans  would,  in  the  course  of  their  business,  lend  their  credit  in  anticipation 
of  consignments,  while  they  would  refuse  it  to  pay  the  debts  due  to  other  per- 
sons; these  considerations  could  not  escape  the  consideration  of  Dickms  and 
Taylor,  when  they  sought  to  make  Wilcox  and  Feron  their  creditor,  instead  of 
Beall,  by  such  a  fraudulent  abuse  of  the  letters  of  credit.  Had  these  bills  come 
to  the  hands  of  an  innocent  holder  in  the  course  of  trade,  with  a  knowledge  of 
these  letters,  the  case  would  have  been  different;  or  if  the  bank  had  nego- 
tiated them,  there  would  have  been  a  reasonable  expectation  that  they  would 
have  been  honored;  but  Dickins  and  Taylor  could  have  entertained  no  such 
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expectation.  The  letters  were,  therefore,  properly  excluded,  and  the  case  must 
be  considered  as  if  they  had  not  existed. 

§  951.  Right  of  drawer  to  notice  of  dishonor. 

An  established  exception  to  the  general  rule  that  notice  of  the  dishonor  of  a 
bill  must  be  given  to  the  drawer  is,  where  he  has  no  funds  in  the  hands  of  the 
drawee;  but  of  this  exception  there  are  some  modifications.  4  C ranch,  154; 
1  Durn.'  &  E.,  405;  2  Durn.  &  E.,  712;  12  E.,  175;  20  J.  R,  149,  150.  If  the 
drawer  has  made,  or  is  making,  a  consignment  to  the  drawee,  and  draws 
before  the  consignment  comes  lo  hand.     12  East,  175. 

If  the  goods  are  in  transitic^  but  the  bill  of  lading  is  omitted  to  be  sent  to 
the  consignee  or  the  goods  were  lost.  16  E.,  43.  If  the  drawer  has  any  funds 
or  property  in  the  hands  of  the  drawee,  or  there  is  a  fluctuating  balance  be- 
tween them  in  the  course  of  their  transac:ions  (15  E,  221);  or  a  reasonable 
expectation  that  the  bill  would  be  paid.  4  M.  &  S.,  229,  230.  Or  if  the  drawee 
has  been  in  the  habit  of  accepting  the  bills  of  the  drawer  without  regard  to 
the  state  of  their  accounts,  this  would  be  deemed  equivalent  to  effects.  13  E., 
175.  Or  if  there  was  a  running  account  between  them.  15  E.,  221.  In  all 
such  cases,  the  drawer  is  considered  as  justified  in  drawing,  as  so  far  having 
a  right  to  draw,  that  "  the  transaction  cannot  be  denominated  a  fraud;  for  in 
such  a  case  it  is  a  fair  commercial  transaction,  in  which  the  drawer  has  reason- 
able expectation  that  his  bill  will  be  honored,  and  he  is  entitled  to  the  same 
notice  as  a  drawer  with  funds,  or  authority  to  draw  without  funds."  15  E., 
320;  16  E.,  44.  But,  unless  he  draws  under  some  such  circumstances,  his 
drawing  without  funds,  property,  or  authority,  puts  the  transaction  out  of  the 
pale  of  commercial  usage  and  law;  and  as  he  cm  in  nowise  suffer  by  the  want 
of  notice  of  the  dishonor  of  his  drafts,  that  it  is  deemed  a  useless  form.  "  Notice, 
therefore,  can  amount  to  nothing,  for  his  situation  cannot  be  changed."  In  a 
case  where  he  has  no  fair  pretense  for  drawing,  there  is  no  person  on  whom  he 
can  have  a  legal  or  equitable  demand,  in  consequence  of  the  non-payment  or  non- 
acceptance  of  the  bill.  This  is  the  rule,  as  laid  down  by  this  court,  in  French 
V.  Bank  of  Columbia,  4  Cranch,  153,  164  (§5  983,  984,  infra),  on  a  very  able 
and  elaborate  review  of  the  then  adjudged  cases,  which  is  fully  supported  by 
those  since  decided  in  England,  and  in  the  supreme  court  of  New  York.  The 
case  of  the  defendant  falls  clearly  within  the  rule  applicable  to  bills  drawn 
"without  funds,  or  any  hona  fide,  reasonable  or  just  expectation  of  their  being 
honored ;  and  notice  of  their  dishonor  was  not  necessary.  The  case  requires  no 
opinion  whether  notice  of  the  dishonor  of  Taylor's  bill  in  favor  of  Dickins  was 
necessary,  and  we  forbear  to  express  any. 

§  952.  Evidence  of  postal  officials  admissible  to  show  due  diligence  in  giving 
notice. 

The  next  question  which  arises  is  on  the  admission  of  the  evidence  of  the 
postmaster  at  Nashville,  and  his  deputy,  in  relation  to  the  course  of  the  mail, 
the  usage  of  the  office,  and  the  facts  to  which  they  testify.  We  are  at  a  loss 
to  perceive  any  plausible  objection  to  the  evidence  which  was  received  by  the 
court,  on  the  assumption  that  notice  of  the  dishonor  of  the  bills  must  be  made 
out  by  the  plaiijtiff,  which  could  be  done  in  two  ways:  1.  That  the  bills  had 
been  duly  protested  for  non-acceptance;  and  due  and  legal  diligence  used  in 
giving  notice  thereof  to  the  parties  on  the  bills,  in  which  case  the  legal  pre- 
sumption of  its  receipt  in  time  would  attach.  2.  By  proof  that  the  notice  actu- 
ally came  to  hand  in  proper  time,  though  the  letter  containing  the  notice  was 
not  properly  directed,  or  sent  by  the  most  expeditious  or  direct  route.     The 
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fact  of  notice,  and  its  reception  in  due  time,  are  the  only  matters  material  to 
the  drawer  or  indorser  of  a  dishonored  bill;  the  manner  or  place  in  which  he 
receives  such  notice  is  immaterial;  for  all  the  objects  to  be  answered  by  its  re- 
ception, it  is  equally  available  to  them.  To  the  holder  it  is  immaterial  whether 
the  e^vidence  of  notice  consists  in  the  legal  presumption  arising  from  due  dili- 
gence, which  supplies  the  place  of  specific  evidence,  and  is  binding  on  a  jury  as 
proof  of  the  fact  of  its  reception,  or  it  is  established  by  direct  evidence,  or  such 
circumstances  as  will,  in  law,  justify  them  in  drawing  the  inference.  2  Pet., 
132, 

§  93 3.  Interstate  hiUs  are  foreign,'  v^e  of  mails  in  giving  notice. 

Since  the  case  of  Buckner  v,  Findley,  2  Pet.,  689,  591  (§  911,  supra\  decided 
on  great  consideration,  it  has  been  the  established  doctrine  of  this  court  that  a 
bill  of  exchange  drawn  in  one  of  the  states  of  this  Union  on  a  person  in 
another  is  a  foreign  bill,  and  to  be  treated  as  such ;  and  that  in  this  respect 
they  are  to  be  considered  as  states  foreign  to  each  other,  though  they  are  other- 
wise as  to  all  the  purposes  of  their  federal  constitution.  Among  these  pur- 
poses are  the  establishment  of  postoffices  and  post-roads,  the  regulation  of 
which  has  been  delegated  to  the  federal  government,  and  is  exercised  by  their 
laws  and  the  regulations  of  the  postoffice  department  conformably  thereto.  On 
these  depend  all  the  communications  between  the  states  by  mail,  the  time  of 
departure  from  diflPerent  places,  its  route,  place,  and  course  of  its  arrival,  and 
distribution.  The  usage  of  the  officers  employed  in  the  various  details  of  the 
operations  of  the  department,  when  acting  within  the  line  of  their  duty,  as  pre- 
scribed by  law  and  regulations,  become  all-important  to  a  court  and  jury  in 
deciding  on  what  is  legal  diligence  in  giving  notice,  or  what  is  evidence  of  its 
reception.  It  is  legal  diligence  in  the  holder  of  a  bill,  if  he  avails  himself  in 
time  of  the  means  of  communicating  notice,  which  are  thus  afforded;  but  he  is 
not  answerable  for  any  defects  in  the  outline  or  details  of  the  regulation  of  the 
mails  for  the  route  in  which  the  letter  is  carried,  the  time  which  elapses  from 
its  deposit  in  the  office  and  delivery,  or  the  mode  of  carrying  or  distributing 
the  mails;  but  it  is  proper  that  he  should  give  evidence  of  all  these  matters,  as 
well  to  repel  the  imputation  of  laches  if  the  letter  does  not  come  to  hand  or 
not  in  due  time,  as  to  prove  its  regular  delivery,  if  there  should  be  any  doubt 
as  to  the  use  of  diligence,  in  the  direction  or  deposit  of  the  letter.  Such  evi- 
dence is  uniformly  received  in  cases  arising  on  the  notice  of  dishonored  bills. 

§  y64«  Copy  of  notice  of  dishonor  mailed  need  not  he  produced  to  show  notice* 

The  next  question  arises  on  the  prayer  of  the  defendant  to  instruct  the  jury 
that  proof  that  the  bills  were  protested  and  notice  thereof  put  into  the  post- 
office  was  not  sufficient,  without  producing  a  copy  of  the  notice,  or  proving  its 
contents.  In  Lindenberger  v.  Beall,  ^.he  notary  testified  that  notice  of  non- 
payment was  inclosed  in  a  letter  addressed  to  the  defendant  at  H.,  and  put  into 
the  postoffice  at  G.;  he  had  no  recollection  of  these  facts,  and  only  knew  them 
from  his  notarial  book  and  the  protest  made  out  at  the  time;  from  which,  and 
his  invariable  practice,  he  presumed  he  had  done  so.  This  was  held  sufficient 
proof  of  such  notice,  and  that  it  was  unnecessary  to  give  notice  to  defendant 
to  produce  it.  6  Wheat.,  104, 106.  In  Nicholls  v.  Webb,  the  notary  was  dead; 
but  on  a  memorandum  on  the  margin  of  the  protest  it  was  stated  in  his  hand- 
writing, "Indorsee  duly  notified  in  writing  19Lh  July,  1819,  the  last  day  of 
grace  being  Sunday,  the  18th,"  which  was  held  competent  proof  of  notice.  8 
Wheat.,  326,  330.  In  this  case  the  protests  were  produced  at  the  trial,  and  the 
oath  of  the  notary  positive  as  to  the  fact  of  notice;  this  is  entirely  equivalent 
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to  an  entry  on  his  books,  proved  only  by  his  handwriting  after  his  death,  or  his 
belief  arising  from  the  fact  of  having  made  such  entry,  connected  with  his  uni- 
form usage.  It  must  therefore  be  taken  as  settled  law,  that  such  is  sufficient 
proof  that  the  notice  required  by  law  was  given.  It  remains  to  consider 
whether  the  letter  containing  the  notice  was  so  directed  and  deposited  in  the 
postoffice  at  Orleans  as  to  comply  with  the  law. 

§  955.  A  party  is  only  required  to  use  due  diligence  in  giving  notice. 

In  cases  of  this  description  the  true  question  is,  whether  due  dihgence  has 
been  used  by  the  holder  of  the  bill ;  not  whether  he  has  given,  or  the  defendant 
has  received,  notice;  both  are  immaterial,  if  reasonable  diligence  has  been  used. 
This  consists  in  giving  notice,  if,  after  the  usual  and  proper  inquiries  are  made, 
it  is  practicable  to  give  it;  but  if,  when  this  is  done,  the  holder  or  notary  can- 
not give  the  notice  personally,  where  the  parties  reside  in  the  same  place,  or 
does  not  know  where  to  direct  it  by  mail,  the  inquiry  is  diligence,  without  giv- 
ing notice.  After  inquiring  from  other  parties  to  the  bill,  and  examining  the 
directory,  if  the  party's  residence  cannot  be  found  (3  Camp.,  263);  if  on  calling  at 
his  residence,  or  place  where  he  transacts  his  business,  he  is  not  to  be  found  or 
any  other  person  who  can  receive  notice,  it  may  be  left  there;  or,  if  his  house 
of  business  or  residence  is  locked  up,  and  on  audible  knocking  no  one  answers, 
or  the  party  has  changed  his  former  residence,  or  removed  to  the  country,  no 
notice  is  necessary.  9  Wheat.,  599;  2  Pet.,  102,  105,  129;  6  D.  &  R,  505;  20 
J.  R.,  172,  and  cases  cited.  Where  the  parties  do  not  reside  in  the  same  place, 
diligence  consists  in  sending  notice  by  the  first  mail,  of  the  day  of  protest.  2 
Wheat.,  273;  9  Pet.,  45.  This  is  all  that  is  necessary,  if  the  letter  containing 
the  notice  is  properly  directed.  4  Wheat.,  438.  If  the  residence  of  the  party 
appears  on  the  bill,  the  notice  of  protest,  etc.,  must  be  directed  there  (12  Etist, 
433) ;  if  it  does  not  so  appear,  then  reasonable  diligence  must  be  used  in  making 
inquiry  for  his  residence,  and  a  reasonable  time  will  be  allowed  to  give  notice 
after  ascertaining  it;  this  has  been  held  in  case  of  notice  to  an  indorsee  in 
April,  of  a  protest  in  October  preceding.     Wightwick's  Ex.,  76,  77. 

§  956.  Diligence  a  qiiestion  of  law,  when. 

When  all  the  facts  are  ascertained,  diligence  is  a  question  of  law.  Wight- 
wick,  76;  1  Pet.,  583.  If  the  evidence  is  doubtful  or  contradictory,  it  is  for 
the  jury  to  decide  (7  Pet.,  290);  but  in  either  case,  it  turns  on  what  is  the  usage 
of  the  place  (9  Wheat.,  587),  the  habits  of  men  of  business,  the  kind  and  mode 
of  inquiry  usually  made  in  similar  cases.  2  Burr.,  669;  2  H.  B.  L.,  565;  3  B. 
&  P.,  601 ;  20  J.  R,  174.  Thus  a  bill  drawn  by  persons  residing  in  Peters- 
burgh,  Virginia,  on  a  house  in  New  York,  and  dated  there,  being  protested,  a 
clerk  of  the  notary  made  inquiry  at  the  banks  and  elsewhere,  and  on  being  in- 
formed that  the  drawers  resided  at  Norfolk,  directed  one  notice  to  them  there, 
and  put  another  into  the  postoffice  in  New  York,  directed  to  them  there,  it  w«s 
held  sufficient.  1  J.  R,  294,  296;  Chapman  v.  Lippincott,  cited,  13  Johns.,  433; 
16  J.  R,  220;  20  J.  R,  174. 

If  a  bill  is  drawn  dated  "Manchester"  (or  "London"),  without  any  one 
direction,  notice  of  protest,  directed  to  the  drawer  at  Manchester,  was  held 
good,  on  the  presumption  that  it  would  reach  him  if  so  directed.  1  R.  &  M., 
249,  250.  Notice  directed  to  the  residence  or  house  of  business  of  the  party  is 
sufficient;  the  holder  is  not  bound  to  show  that  notice  is  brought  home,  but  only 
to  employ  the  usual  mode  of  conveyance;  and  the  rules  of  diligence  to  which 
he  is  held  ought  not  to  be  such  as  will  tend  to  clog  the  circulation  of  commer- 
i5ial  or  negotiable  paper  by  impairing  the  liability  of  those  who  have  put  it  into 
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circulation.  1  Pet.,  583;  2  Pet.,  102,  129.  If  an  indorsee  lives  within  a  rea- 
sonable distance  of  a  postotfice,  notice  to  him,  directed  to  him,  at  his  residence, 
is  good;  as  where  a  note  was  protested  at  Cincinnati,  the  notice  was  directed 
to  T.  D.  C,  Campbell  county,  Kentucky,  though  defendant  lived  on  the  south 
side  of  the  Ohio,  two  miles  from  Cincinnati  and  Covington,  and  three  miles 
from  Newport,  the  county  town,  in  all  of  which  there  were  postoffices,  and  his 
residence  was  well  known  to  the  holder  and  postmaster.  The  putting  the 
notice  into  the  postoffice  at  Cincinnati  was  held  sutfiaient.     2  Pet.,  5i9. 

§  957.  Liability  of  drawer  or  indorser  depends  not  upon  actual  notice  hut 
upon  doe  diligence  to  give  notice. 

The  clear  and  conclusive  result  of  these  cases  is,  that  as  between  the  holder 
aT\d  the  drawer  or  indorser  of  a  dishonored  bill,  the  question  of  their  liability 
depends  not  on  actual  notice,  but  on  seasonable  diligence,  which  is  in  all  cases 
tantamount  to  actual  notice,  whether  given  or  not.  Hence,  it  becomes  useless 
to  examine  into  the  instructions  prayed  for  by  the  defendant  at  the  trial,  and 
refused  by  the  court,  in  relation  to  the  course  of  the  mail  after  leaving  New 
Orleans,  or  the  points  submitted  to  the  jury,  for  they  could  in  no  event  avail 
the  defendant,  if  the  jury  believed  the  evidence  of  the  notary.  As  these  were 
foreign  bills,  the  protests  produced  at  the  trial  were  in  themselves  evidence  of 
the  demand  and  protest.  8  Wheat.,  330.  The  oath  of  the  notary,  that  he  put  the 
notice  into  the  postoffice,  on  the  day  of  protest,  is  competent  and  sufficient  in 
law  to  prove  the  fact;  the  only  question  for  the  jury  was  his  credibility.  The 
notices  were  properly  directed:  1.  Because  Hazel  wood  was  the  residence  of  the 
defendant,  within  a  short  distance  of  a  postoffice.  2.  The  bills  were  dated  at 
that  place,  and  the  direction  of  the  notices  was  to  the  same  place. 

As  a  matter  of  law,  then,  we  are  clearly  of  opinion  that  due  diligence  was 
nsed  by  the  plaintiff,  when  the  notices  of  protest  were  put  into  the  postoffice  at 
New  Orleans.  His  right  of  action  was  then  consummated,  and  it  can  in  nowise 
be  affected  by  the  course  of  the  mail,  or  the  arrangements  concerning  its  route 
or  distribution.  We  forbear  any  notice  of  the  other  questions  presented  at  the 
trial,  lest,  by  doing  so,  we  should,  by  implication,  be  deemed  to  think  they  could 
in  any  event  affect  the  right  of  the  plaintiff,  when  no  laches  could  be  imputed 
to  him  or  the  notary.  The  judgment  of  the  circuit  court  is  affirmed,  with  costs 
and  interest. 

MILLS  v.  BANK  OF  UNITED  STATES. 
(11  Wheaton,  431-441.    1826.) 

Opinion  by  Mr.  Justice  Story. 

Statement  of  Facts. —  This  is  a  suit  originally  brought  in  the  circuit  court 
of  Ohio  by  the  Bank  of  the  United  States  against  A.  G.  Wood  and  George 
Ebert,  doing  business  under  the  firm  of  Wood  &  Ebert,  Alexander  Adair, 
Horace  Reed,  and  the  plaintiflf  in  error,  Peter  Mills.  The  declaration  was  for 
$3,600,  money  lent  and  advanced.  During  the  pendency  of  the  suit  Reed  and 
Adair  died.  Mills  filed  a  separate  plea  of  non-assumpsit^  upon  which  issue  was 
joined ;  and,  upon  the  trial,  the  jury  returned  a  verdict  for  the  Bank  of  the 
United  States,  for  $4,641,  upon  which  judgment  was  rendered  in  their  favor. 
At  the  trial  a  bill  of  exceptions  was  taken  by  Mills,  for  the  consideration  of  the 
matter  of  which  the  present  writ  of  error  has  been  brought  to  this  court.  By 
the  bill  of  exceptions  it  appears  that  the  evidence  offered  by  the  plaintiffs  in 
support  of  the  action  "  was  by  consent  of  counsel  permitted  to  go  to  the  jury^ 
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saving  all  exceptions  to  its  competence  and  admissibility,  which  the  counsel  for 
the  defendant  reserved  the  right  to  insist  in  claiming  the  instructions  of  the 
court  to  the  jury  on  the  whole  case." 

The  plaintiffs  offered  in  evidence  a  promissory  note,  signed  Wood  and  Ebert, 
and  purporting  to  be  indorsed  in  blank  by  Peter  Mills,  Alexander  Adair  and 
Horace  Reed,  as   successive   indorsers;    which  note,  with   the  indorsements 
thereon,  is  as  follows,  to  wit:  "Chilicothe,  20th  July,  1819.     $3,600.     Sixty 
days  after  date,  I  promise  to  pay  to  Peter  Mills  or  order,  at  the  office  of  discount 
and  deposit  of  the  Bank  of  the  United  States,  at  Chilicothe,  $3,600,  for  value 
received.     Wood  and  Ebert."     Indorsed,  "  Pay  to  A.  Adair  or  order,  Peter 
Mills."     "  Pay  to  Horace  Eeed  or  order,  A.  Adair.''     "  Pay  to  the  president, 
directors  and  company  of  the  Bank  of  the  United  States  or  order,  Horace 
Eeed."     On  the  upper  right-hand  corner  of  the  note  is  also  indorsed :  "  31S5. 
"Wood  and  Ebert,  $3,600,  Sept.  18-21."     It  was  proven  that  this  note  had  been 
•sent  to  the  office  at  Chilicothe,  to  renew  a  note  which  had  been  five  or  six 
times  previously  renewed  by  the  same  parties.     It  was  proven,  by  the  deposi- 
tion of  Levin  Belt,  Esq.,  mayor  of  the  town  of  Chilicothe,  that  on  the  22d  day 
of  September,  1819,  immediately  after  the  commencement  of  the  hours  of  busi- 
ness, he  duly  presented  the  said  note  at  the  said  office  of  discount  and  deposit, 
and  there  demanded  payment  of  the  said  note,  but  there  was  no  person  there 
ready  or  willing  to  pay  the  same,  and  the  said  note  was  not  paid,  in  conse- 
quence of  which  the  said  deponent  immediately  protested  the  said  note  for  the 
non-payment  and  dishonor  thereof,  and   immediately  thereafter  prepared  a 
notice  for  each  of  the  indorsers  respectively,  and  immediately,  on  the  same 
day,  deposited  one  of  said  notices  in  the  postoffice,  directed  to  Peter  Mills,  at 
Zanesville  (his  place  of  residence),  of  which  notice  the  following  is  a  copy: 
*' Chilicothe,  22d  of  September,  1819.     Sir:  You  will  hereby  take  notice  that  a 
note  drawn  by  Wood  and  Ebert,  dated  20th  day  of  September,  1819,  for  $3,600, 
payable  to  you  or  order,  in  sixty  days,  at  the  office  of  discount  and  deposit  of 
the  Bank  of  the  United  States  at  Chilicothe,  and  on  which  you  are  indorser, 
has  been   protested  for  non-payment,  and  the  holders  thereof   look  to  you. 
Tours,  respectfully.  Levin  Belt,  mayor  of  Chilicothe."     (Peter  Mills,  Esq.)    It 
was  further  proven  by  the  plaintiffs,  that  it  had  been  the  custom  of  the  banks 
in  Chilicothe,  for  a  long  time  previously  to  the  establishment  of  a  branch  in 
that  place,  to  make  demand  of  promissory  notes  and  bills  of  exchange  on  the 
•day  after  the  last  day  of  grace  (that  is,  on  the  sixty-fourth  day),  that  the 
Branch  Bank,  on  its  establishment  at  Chilicothe,  adopted  that  custom,  and  that 
such  had  been  the  uniform  usage  in  the  several  banks  in  that  place  ever  since. 
No  evidence  was  given  of  the  handwriting  of  either  of  the  indorsers.    The 
•court  charged  the  jury:     1.  That  the  notice,  being  sufficient  to  put  the  de- 
fendant on  inquiry,  was  good,  in  point  of  form,  to  charge  him,  although  it  did 
jiot  name  the  person  who  was  holder  of  the  said  note,  nor  state  that  a  demand 
had  been  made  at  the  bank  when  the  note  was  due.     2.  That  if  the  jury  find 
that  there  was  no  other  note  payable  in  the  office  at  Chilicothe,  drawn  by  Wood 
and  Ebert,  and  indorsed  by  defendant,  except  the  note  in  controversy,  the 
mistake  m  the  date  of  the  note,  made  by  the  notary  in  the  notice  given  to  that 
•defendant,  does  not  impair  the  liability  of  the  said  defendant,  and  the  plaintiffs 
have  a  right   to   recover.     3.  That,  should  the  jury  find  that  the  usage  of 
banks,  and  of  the  office  of  discount  and  deposit  in  Chilicothe,  was  to  make  de- 
mand of  payment  and  to  protest  and  give  notice  on  the  sixty-fourth  day,  such 
demand  and  notice  are  sufficient. 
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The  counsel  on  the  part  of  the  defendant  prayed  the  court  to  instruct  the 
jury,  "  that  before  the  common  principles  of  tlie  law  relating  to  the  demand 
and  notice  necessary  to  charge  the  indorser  can  be  varied  by  a  usage  and 
•custom  of  the  plaintiffs,  the  jury  must  be  satisfied  that  the  defendant  had  per- 
sonal knowledge  of  the  usage  or  custom  at  the  time  he  indorsed  the  note;  and, 
Also,  that  before  the  plaintiffs  can  recover  as  the  holder  and  indorser  of  a  prom- 
issory note,  they  must  prove  their  title  to  the  proceeds  by  evidence  of  the  in- 
dorsements on  the  note,"  which  instructions  were  refused  by  the  court.  Upon 
this  posture  of  the  case  no  questions  arise  for  determination  here,  except  such 
•ss  grow  out  of  the  charge  of  the  court,  or  the  instructions  refused  on  the  prayer 
of  the  defendant's  (Mills')  counsel.  Whether  the  evidence  was,  in  other  re- 
spects, suflBcient  to  establish  the  joint  promise  stated  in  the  declaration,  or  the 
joint  consideration  of  money  lent,  are  matters  not  submitted  to  us  upon  the 
record,  and  were  proper  for  argument  to  the  jury. 

§  968.  Notice  need  not  name  holder. 

The  first  point  is,  whether  the  notice  sent  to  the  defendant  at  Chilicothe  was 
sufficient  to  charge  him  as  indorser.  The  court  \^as  of  opinion  that  it  was 
sufficient,  if  there  was  no  other  note  payable  in  the  office  at  Chilicothe,  drawn 
by  Wood  and  Ebert,  and  indorsed  by  the  defendant.  It  is  contended  that  this 
opinion  is  erroneous,  because  the  notice  was  fatally  defective,  by  reason  of  its 
not  stating  who  was  the  holder,  by  reason  of  its  misdescription  of  the  date  of 
the  note,  and  by  reason  of  its  not  stating  that  a  demand  had  been  made  at  the 
bank  when  the  note  was  due.  The  first  objection  proceeds  upon  a  doctrine 
which  is  not  admitted  to  be  correct;  and  no  authority  is  produced  to  support 
it.  No  form  of  notice  to  an  indorser  has  been  prescribed  by  law.  The  whole 
object  of  it  is  to  inform  the  party  to  whom  it  is  sent  that  payment  has 
been  refused  by  the  maker;  that  he  is  considered  liable;  and  that  payment  is 
expected  of  him.  It  is  of  no  consequence  to  the  indorser  who  is  the  holder,  as 
ha  is  equally  bound  by  the  notice  whosoever  he  may  be;  and  it  is  time  enough 
for  him  to  ascertain  the  true  title  of  the  holder  when  he  is  called  upon  for 
payment. 

§  959.  Notice  misdescrihing  note  as  to  date  is  sufficient. 

The  objection  of  misdescription  may  be  disposed  of  in  a  few  words.  It  can- 
not be  for  a  moment  maintained  that  every  variance,  however  immaterial,  is 
fatal  to  the  notice.  It  must  be  such  a  variance  as  conveys  no  sufficient  knowl- 
-edge  to  the  party  of  the  particular  note  which  has  been  dishonored.  If  it  does 
not  mislead  him,  if  it  conveys  to  him  the  real  fact  without  any  doubt,  the  vari- 
ance cannot  be  material,  either  to  guard  his  rights  or  avoid  his  responsibility. 
In  the  present  case  the  misdescription  was  merely  in  the  date.  The  sura,  the 
parties,  the  time  and  place  of  payment  and  the  indorsement  were  trulj'  and  ac- 
curately described.  The  error,  too,  was  apparent  on  the  face  of  the  notice. 
The  party  was  informed  that,  on  the  22d  of  September,  a  note  indorsed  by  him, 
payable  in  sixty  days,  was  protested  for  non-payment;  and  yet  the  note  itself 
was  stated  to  be  dated  on  the  20th  of  the  same  month,  and,  of  course,  only  two 
"days  before.  Under  these  circumstances  the  court  laid  down  a  rule  most  favor- 
able to  the  defendant.  It  directed  the  jury  to  find  the  notice  good,  if  there 
was  no  other  note  payable  in  the  office  of  Chilicothe,  drawn  by  Wood  and 
Ebeiii  and  indorsed  by  the  defendant.  If  there  was  no  other  note  how  could 
the  mistake  of  date  possibly  mislead  the  defendant  <  If  he  had  indorssd  but 
one  note  for  Wood  and  Ebert,  how  could  the  notice  fail  to  be  full  and  unexcep- 
tionable in  fact 2 
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§  960.  Notice  need  not  aver  place  of  demand. 

The  last  objection  to  the  notice  is  that  it  does  not  state  that  payment  was 
demanded  at  the  bank  when  the  note  became  due.  It  is  certainly  not  neces- 
sary that  the  notice  should  contain  such  a  formal  alleofation.  It  is  sufficient 
that  it  states  the  fact  of  non-payment  of  the  note,  and  that  the  holder  looks 
to  the  indorser  for  indemnity.  Whether  the  demand  was  duly  and  regularly 
made  is  matter  of  evidence  to  be  established  at  the  trial.  If  it  be  not  legally 
made,  no  averment,  however  accurate,  will  help  the  case;  and  a  statement  of 
non-payment  and  -notice  is,  by  necessary  implication,  an  assertion  of  right  by 
the  holder,  founded  upon  his  having  complied  with  the  requisitions  of  law 
against  the  indorser.  In  point  of  fact,  in  commercial  cities,  the  general,  if 
not  universal  practice,  is  not  to  state  in  the  notice  the  mode  or  place  of  demand^ 
but  the  mere  naked  non-payment.  Upon  the  point,  then,  of  notice,  we  think 
there  is  no  error  in  the  opinion  of  the  circuit  court. 

§  961  •  Notice  of  umtje  as  t*)four  days'  grace  presumed  from  making  note  pay- 
able at  hank  where  such  usage  prevails. 

Another  question  is  whelther  the  usage  and  custom  of  the  bank  not  to  make 
demand  of  payment  until  the  fourth  day  of  grace  bound  the  defendant  unless 
he  bad  personal  knowledge  of  that  usage  and  custom.  There  is  no  doubt  that, 
according  to  the  general  rules  of  law,  demand  of  payment  ought  to  be  made 
on  the  third  day,  and  that  it  is  too  late  if  made  on  the  fourth  day  of  grace. 
But  it  has  been  decided  by  this  court,  upon  full  consideration  and  argument,  in 
the  case  of  Kenner  v.  Bank  of  Columbia,  9  Wheat,  582  (§§  754-759,  supra),  that 
where  a  note  is  made  for  the  purpose  of  being  negotiated  at  a  bank  whose  cus- 
tom, known  to  the  parties,  it  is  to  demand  payment  and  give  notice  on  the  fourth 
day  of  grace,  that  custom  forms  a  part  of  the  law  of  such  contract,  at  least  so 
far  as  to  bind  their  rights.  In  the  present  case  the  court  is  called  upon  to  take 
one  step  further;  and,  upon  the  principles  and  reasoning  of  the  former  case,  it 
has  come  to  the  conclusion  that  when  a  note  is  made  payable  or  negotiable  at 
a  bank  whose  invariable  usage  it  is  to  demand  payment  and  give  notice  on  the 
fourth  day  of  grace,  the  parties  are  bound  by  that  usage  whether  they  have 
a  personal  knowledge  of  it  or  not.  In  the  case  of  such  a  note  the  parties  are 
presumed  by  implication  to  agree  to  be  governed  by  the  usage  of  the  bank  at 
which  they  have  chosen  to  make  the  security  itself  negotiable. 

§  963.  Proof  of  execution  of  note  or  indorsement  may  he  dispensed  with  hy 
rule  of  court. 

Another  question  propounded  by  the  defendant  is  whether  the  plaintiffs  were 
entitled  to  recover  without  establishing  their  title  to  the  note,  as  holders,  by 
proof  of  the  indorsements.  There  is  no  doubt  that,  by  the  general  rule  of  law, 
such  proof  is  indispensable  on  the  part  of  the  plaintiflfs  unless  it  was  waived  by 
the  other  side.  But  in  all  such  cases  the  defendant  may  waive  a  rule  intro- 
duced for  his  benefit;  and  such  waiver  may  be  implied  from  circumstances  as 
well  as  expressly  given.  It  is  in  this  view  that  the  rule  of  the  circuit  court  of 
Ohio,  of  1819,  which  has  been  referred  to  at  the  bar,  deserves  consideration. 
That  rule  declares  "that  hereafter,  in  any  actions  brought  upon  bond,  bill  or 
note,  it  shall  not  be  necessary  for  the  plaintiffs  on  trial  to  prove  the  execution 
of  the  bond,  bill  or  note  unless  the  defendant  shall  have  filed  with  his  plea  an 
affidavit  that  such  bond,  bill  or  note  was  not  executed  by  him."  We  think  the 
present  case  falls  completely  within  the  purview  of  this  rule.  Its  object  was 
to  prevent  unnecessary  expense  and  useless  delays  upon  objections  at  trials^ 
which  were  frivolous  and  unconnected  with  the  merits.     If  the  rule  attempted 
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to  interfere  with  or  control  the  rules  of  evidence  it  certainly  could  not  be  sup- 
ported. But  it  attempts  no  such  thing.  It  does  not  deny  to  the  party  the 
right  to  demand  proof  of  the  execution  or  indorsement  of  the  note  at  the  trial, 
but  it  requires  him,  in  effect,  to  give  notice  by  affidavit  accompanying  the  plea 
that  he  means  to  contest  that  fact  under  the  issue.  If  the  party  gives  no  such 
notice  and  fila«j  no  such  affidavit  it  is,  on  his  own  part,  a  waiver  of  the  right  to 
contest  the  fact,  or  rather  an  admission  that  he  does  not  mean  to  contest  it. 
We  see  no  hardship  in  such  a  rule.  It  subserves  the  purposes  of  justice  and 
prevents  the  accumulation  of  costs.  It  follows  out,  in  an  exemplary  manner, 
that  injunction  of  the  judiciary  act  of  the  2d  of  March,  1793,  c.  22,  s.  7  (1 
Stats,  at  Large,  335),  which  requires  the  courts  of  the  United  States  "  to  regu- 
late the  practice  thereof  as  shall  be  fit  and  necessary  for  the  advancement  of 
justice,  and  especially  to  that  end  to  prevent  delays  in  proceedings."  As  no 
affidavit  accompanied  the  plea  of  the  defendant  in  the  present  case  he  had  no 
right  tr*  insist  upon  the  proof  of  the  indorsements. 

§  963«  Recovery  limited  to  principal  sum  demanded^  hut  interest  may  he 
added  if  ad  damnum  is  high  enough  to  cover  it. 

Another  objection  now  urged  against  the  judgment  is,  that  the  count  de- 
manded $3,600  only,  and  the  jury  gave  damages  amounting  to  $4,641.  But 
there  is  no  error  in  this  proceeding,  since  the  ad  damnum  is  fot  a  larger  sum. 
In  all  cases  where  interest,  not  stipulated  for  by  the  terms  of  the  contract,  is 
given  by  way  of  damages,  the  sum  demanded  in  the  declaration'  is  less  than 
the  sum  for  which  judgment  is  rendered.  The  plaintiffs  may  not  recover  more, 
as  principal,  than  the  sum  demanded  as  such  in  the  declaration,  but  the  jury 
have  a  right  to  add  interest,  by  way  of  damages,  for  the  delay. 

Some  other  objections  have  been  suggested  at  the  bar,  such  as,  that  the  jury 
had  no  right,  without  evidence,  to  presume  that  there  was  no  other  note  of 
Wood  and  Ebert,  in  order  to  help  the  misdescription;  and  that  the  case  proved 
was  of  several  liabilities  of  the  defendants,  which  would  not  support  a  declara- 
tion on  a  joint  contract.  These  questions  have  been  fully  argued  by  counsel, 
but  are  not  presented  by  the  record  in  such  a  shape  as  to  enable  the  court  to 
take  cognizance  of  them. 

Upon  the  whole,  it  is  the  opinion  of  the  court  that  the  judgment  ought  to 
be  affirmed,  with  costs. 

BANK  OF  UNITED  STATES  v.  CARNEAL. 
(2  Peters,  648-^53.     1829.) 

Opinion  by  Mr,  Justice  Story. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  circuit  court  of  the  dis- 
trict of  Ohio.  The  Bank  of  the  United  States  brought  a  joint  action  against 
"William  Steele,  William  Lytle  and  Thomas  D.  Carneal  (the  defendant  in  error), 
upon  a  promissory  note  dated  at  Cincinnati,  on  the  22d  of  August,  1820, 
whereby  Steele  promised  to  pay  Carneal,  or  order,  at  the  office  of  discount  and 
deposit  of  the  Bank  of  the  United  States,  at  Cincinnati,  the  sum  of  $11,663, 
in  sixty  days  after  date,  which  note  was  afterwards  successively  indorsed  by 
Carneal  and  Lytle,  and  was  discounted  by  the  bank  and  dishonored  at  its  ma- 
turity. The  declaration  is  for  money  lent  and  advanced,  and  the  suit  is  au- 
thorized to  be  brought  in  this  form  jointly  against  all  the  parties  to  the  note, 
by  a  statute  of  Ohio.  The  process  was  served  upon  Steele  and  Lytle,  but  re- 
turned "  not  served  "  upon  Carneal.    Judgment  was  afterwards  duly  obtained 
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against  Steele  and  Lytle,  and  a  scire  facias  issued  according  to  another  statute 
of  Ohio  against  Carneal,  to  which  he  appeared,  and  pleaded  the  general  issue 
of  non  assuinpsity  at  the  January  terra  of  the  court  in  1825.  The  cause  was 
then  regularly  continued  until  July  terra,  1827,  when  by  leave  of  the  court  he 
pleaded,  as  a  further  plea,  the  receipt  of  certain  real  estate  of  Lytle  by  the 
bank,  after  the  commenceraent  of  the  suit,  in  satisfaction  of  the  debt  due  upon 
the  note,  and  praj'^ed  judgraent  if  the  plaintiffs  their  actioa  oua^ht  further  to 
have  or  maintain  against  him.  To  this  plea  there  was  a  replication,  and  issue 
to  the  country ;  and  at  June  terra,  1823,  the  cause  was  tried  and  a  verdict  was 
found,  and  judgment  thereupon  enterei  for  the  defendant.  A  bill  of  excep- 
tions was  taken  at  the  trial,  upon  which  the  questions  arose  which  have  beea 
discussed  at  the  bar,  and  upju  which  the  opinion  of  the  court  is  now  to  be 
delivered. 

§  964.  A  plea  of  satisfaction  is  a  svbstitutitm  of  a  former  plea  of  nor^  as- 
sumpserunt 

Th'e  first  question  is,  whether  the  plea  of  satisfaction,  so  as  above  pleaded,  fa 
a  substitution  for  the  former  plea  of  non  assuynpserunt^  so  as  to  displace  it  en- 
tirely, or  whether  it  is  an  auxiliary  plea,  so  that  both  issues  were  properly  be- 
fore the  jury  at  the  trial,  upon  which  they  might  pronounce  their  verdict.  The 
latter  is  contended  for  by  the  defendant  in  error,  and  was  supported  by  the 
judgment  of  the  circuit  court.  It  is  admitted  that  a  plea, puis  darrein  corUinu- 
ance  is  always  pleaded  by  way  of  substitution  for  the  former  plea,  on  which  no 
proceeding  is  afterwards  had.  Stephen  on  Pleading,  81,83;  Corny n's  Dig., 
Abatement,  1,  24.  The  present  plea  was  in  fact  pleaded  after  the  last  continu- 
ance, although  it  is  not  so  stated  in  the  plea.  It  differs  from  a  technical  plea 
of  pais  darrein  contiriiian^e,  only  in  this  circurastanoe,  that  the  satisfaction  is 
alleged  to  have  baen  after  the  commenceraent  of  the  suit,  instead  of  after  the 
last  continuance  of  the  suit.  In  principle,  however,  they  do  not  diflfer,  since 
each  of  thera  requires  the  same  coraraanceraent  and  conclusion  ;  that  is,  instead 
of  actio  non^  generally,  each  must  be  pleaded  with,  the*  prayer  of  actio  non> 
ulteritis  habere^  etc.,  and  the  judgment  must  follow  the  prayer,  and  is  repug- 
nant to  and  incompatible  with  that  of  a  general  judgraent  upon*  matters  before 
the  suit  brought.  As,  therefore,  the  same  judgraent  cannot  be  rendered  upon 
the  general  issue,  and  upon  such  a  plea  of  raatters  arising  after  the  suit 
brought,  it  is  difficult  to  perceive  how  they  can  be  united..  But^it  is  the  less 
necessary  to  rest  any  absolute  decision  upon  this  point,  because  we  are  all  of 
opinion  that  the  judgraent  below  ought  to  be  reversed  upon  the  exceptions 
taken  to  the  merits. 

§  966.  Demand  hy  hank  of  note  payable  at  its  office. 

The  court  below  ruled  that  the  evidence  adduced  at  the  trial  was  not  suffi- 
cient in  law  to  charge  the  defendant  as  indorser.  That  evidence  was  supposed 
to  be  deficient  in  two  respects:  1.  That  there  was  not  a  proper  demand  of  pay- 
ment of  the  note  of  the  maker,  at  the  time  when  it  became  due;,  and  2.  That 
due  notice  was  not  given  of  the  non- payment  to  the  defendant  as  indorser. 
Upon  the  first  point  the  evidence  is,  that  on  the  day  when  the  note  became 
due,  the  note  was  in  the  bank  at  Cincinnati,  the  bank  being  the  holder  thereof, 
and  it  being  payable  there;  and  that,  after  the  usual  banking  hours  were  over, 
it  was  delivered  to  a  notary  by  the  officers  of  the  bank  for  protest,  they  inform- 
ing him,  at  the  time,  that  there  were  no  funds  there  for  the  payment  of  the 
note.  We  are  all  of  opinion  that  this  was  a  sufficient  proof  of  a  due  demand 
of  payment.     Where  a  note  is  payable  at  a  bank,  it  is  not  necessary  to  make 
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any  personal  demand  upon  the  maker  elsewhere.  It  is  his  duty  ta  be  at  the 
bank  within  the  usual  hours  of  business  to  pay  the  same,  and  if  he  omits  so  to 
do,  and  a  demand  is  there  made  of  payment  by  the  holder,  within  those  hours, 
and  it  is  refused  or  neglected  to  be  made,  the  holder  is  entitled  to  maintain  his 
action  for  such  dishonor.  But  where  the  bank  is  itself  the  holder  of  the  note 
so  payable,  no  formal  demand  is  necessary  to  be  made  of  payment.  The  maker 
has  the  whole  period  of  the  usual  banking  hours  to  pay  it,  and  if  he  does  not 
pay  it  within  those  hours,  it  is  equivalent  to  a  demand,  and  refusal  of  payment 
on  his  part,  and  the  note  ought  not  to  be  delivered  out  for  protest  until  after 
those  hours  are  passed.  If  the  bank  has  funds  of  the  maker  in  its  hands,  that 
might  furnish  a  defense  to  a  suit  brought  for  non-payment.  But  this  is  prop- 
erly matter  of  defense  to  be  shown  by  the  party  sued,  like  any  other  payment,, 
and  not  matter  to  be  disproved  by  the  bank,  by  negative  evidence.  This  doc- 
trine was  recognized  by  this  court  in  Fullerton  v.  Bjink  of  United  States,  at  the 
last  tenn.     1  Pet.,  604,  617  (§§  1200-1204,  infra), 

§  966.  Sufficiency  of  notice  hy  mail  where  defendant  receives  letters  through 
several  postoffices. 

Then  as  to  tlie  other  point  of  notice,  the  facts  are,  that  the  defendant,  Car- 
neal,  resides  in  Campbell  county,  in  the  state  of  Kentucky.  The  note  became 
due  on  the  24th  of  October,  1820,  and  on  the  next  day  the  notary  put  a  sealed 
notice  of  the  protest  and  non-payment  into  the  postoffice  in  Cincinnati,  di- 
rected "  To  Thomas  D.  Carneal,  Campbell  county,  Kentucky,"  the  postage  on 
which  was  not  paid.  At  that  time  Carneal's  residence  in  Campbell  county  was 
without  the  limits  of  any  post-town,  and  about  two  miles  from  Cincinnati,. 
across  the  River  Ohio;  and  his  residence  was  well  known  to  the  officers  of  the 
bank,  as  well  as  the  postmaster  at  Cincinnati.  The  county  seat  of  Campbell 
county  is  Newport,  where  there  is  a  postotflce,  about  three  miles  distance  from 
CarneaFs  residence,  the  River  Licking  being  between  them;  and  there  is  also 
another  postoffice  at  Covington,  below  the  River  Licking,  about  two  miles  dis- 
tance from  his  residence.  In  October,  1820,  the  mails  from  Cincinnati  passed 
once  a  week  only  through  Covington,  and  three  times  a  week  through  New- 
port. Carneal  was  in  the  habit  of  receiving  letters  at  the  Newport  offiae,  as 
well  as  at  the  offices  in  Covington  and  Cincinnati.  He  was  in  the  habit  of  re- 
ceiving all  the  letters  directed  to  him  at  Cincinnati,  at  the  office  in  that  place, 
and  had  given  orders  to  the  postmaster  to  detain  all  such  letters  there  until 
he  called  for  them.  He  visited  Cincinnati  very  frequently  and  almost  daily, 
having  business  and  being  a  director  of  a  bank  located  at  that  place.  The 
postmaster  was  in  the  habit  of  sending  letters  directed  to  him  in  Campbell 
county,  by  the  Covington  mail,  whenever  he  observed  the  address,  unless,  as 
was  sometimes  the  case,  he  called  for  letters  at  the  office  before  the  Covington 
mail  was  sent.  But  other  letters,  directed  generally  to  Campbell  county,  when 
the  place  of  residence  of  the  party  was  unknown,  were  sent  by  the  postmaster 
to  Newport.  The  notary  himself,  when  he  put  the  present  notice  into  the 
postoffice  at  Cincinnati,  supposed  that  Carneal  received  all  his  letters  at  that 
office.  The  first  mail  which  left  Cincinnati  for  Newport,  after  the  deposit  of 
this  notice,  was  on  the  26th  of  October;  and  the  first  which  left  for  Covington 
was  on  the  28th  of  the  same  month.  There  is  no  evidence  in  tjje  case  that  the 
letter  in  question  went  either  by  the  mail  of  the  26Lh  to  Newport,  or  by  that 
of  the  28th  to  Covington.  The  defendant  Carneal  has  not  jiroduced  the  letter, 
if  it  was  ever  received  by  him;  and  the  circumstances  afford  a  strong  presump-^ 
tion  that  it  might  have  been  received  at  Cincinnati. 
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§  967.  Rule  as  to  instrtictionfor  a  non-suiL 

Such  is  a  summary  of  the  material  facts,  upon  which  this  court  is  called  to 
pronounce  whether  there  was  due  diligence  in  the  transmission  of  the  notice 
to  the  delendant.  The  latter  having  asked  the  court  below  to  instruct  the  jury 
as  in  case  of  a  non-suit,  and  the  court  having  acceded  to  his  request,  that 
instruction  can  be  maintained  only  upon  the  supposition  that  there  was  no  con- 
trariety of  evidence  as  to  the  facts  which  ought  to  have  been  left  to  the  jury; 
and  consequently,  every  inference  fairly  deducible  from  the  facts  which  afforded 
a  presumption  of  due  notice,  ought  to  be  made  in  favor  of  the  plaintiffs. 

§  968.  Rules  as  to  diligence  in  giving  notice  to  indorser. 

It  is  difficult  to  lay  down  any  universal  rule  as  to  what  is  due  diligence  in 
respect  to  notice  to  indorsers.  Many  cases  must  be  decided  upon  their  own 
particular  circumstances,  however  desirable  it  may  be,  when  practicable,  to 
lay  down  a  general  rule.  When  notice  is  sent  by  the  mail,  it  is  sufficient  to  di- 
rect it  to  the  town  where  the  party  resides,  if  it  is  a  post-town.  If  it  is  not,  then 
to  the  postoffice  or  post-town  nearest  to  his  residence,  if  known.  But  the  rule 
as  to  the  nearest  postoffice  is  not  of  universal  application,  for  if  the  party  is  in 
the  habit  of  receiving  his  letters  at  a  more  distant  postoffice,  or  through  a  more 
circuitous  route,  and  that  fact  is  known  to  the  person  sending  notice,  notice 
sent  by  the  latter  mode  will  be  good.  And  where  the  party  is  in  the  habit  of 
receiving  his  letters  at  various  poitoffices,  to  suit  his  own  convenience  or  busi- 
ness, it  may  be  sufficient  to  send  it  to  either.  The  object  of  the  law  in  all 
these  cases  is  to  enforce  the  transmission  of  the  notice  by  such  a  route  as  that  it 
may  reach  the  party  in  a  reasonable  time.  This  doctrine  is  fully  recogn.zed  by 
this  court,  in  the  case  of  The  Bank  of  Columbia  v.  Lawrence,  decided  at  the 
last  term.     1  Pet.,  578  (§§  995-997,  infra). 

§  969.  General  direction  of  notice  to  "  (7.,  Campbell  county^  Kentucky^^  su^ 
cient^  when. 

It  has  been  objected  that  the  direction  of  this  letter  to  Campbell  county 
generally  was  not  sufficient,  but  that  it  ought  to  have  been  directed  to  the 
nearest  office,  for  otherwise  it  might  happen  that  it  would  be  sent  to  a  post- 
office,  which,  though  the  county  seat,  might  be  very  distant  from  the  residence 
of  the  party.  "Whether  a  mere,di''©ction  to  the  county  without  further  specifi- 
cation, where  the  party  does  not  reside  in  any  town  therein,  would  be  sufficient 
in  all  cases  and  under  all  circumstances,  we  do  not  think  it  necessary  to  decide. 
That  question  may  well  be  left  until  it  is  necessary  in  judgment.  But  where 
the  description  is  general,  if  it  is  in  fact  sent  to  the  proper  postoffice,  or  if, 
after  due  inquiry,  it  is  the  only  description  within  the  reach  of  the  person 
sending  the  notice,  we  think  it  may  be  safely  declared  to  be  sufficiently  cer- 
tain, and  that  a  different  doctrine  would  materially  clog  the  circulation  of 
negotiable  paper.  We  think  the  description  in  the  present  case  was,  in  every 
view,  sufficient.  There  was  no  misdirection;  for  Carneal  did  live  in  Campbell 
county.  His  actual  residence  was  well  known  to  the  postmaster  at  Cincinnati, 
and  the  description  did  not  and  could  not  mislead  him.  If  the  direction  was 
observed,  it  would  be  sent  to  Covington,  or  would  be  delivered  at  Cincinnati. 
If  not,  it  would  be  sent  at  furthest  to  Newport. 

§  970.  ^yhether  a  notice  put  into  the  postoffice  al  Cincinnati  iasuffi^cient  notice 
to  an  indorser  m  Kentucky. 

Then,  was  the  notice  in  fact  duly  given  or  duly  sent  through  the  proper  post- 
office?  We  are  all  of  opinion  that  it  was.  The  postoffice  at  Cincinnati  was 
almost  as  near  the  party's  residence  as  that  at  Covington.     The  difference  is 
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too  trifling  to  afford  any  just  ground  of  preference;  and  Cincinnati  was  the 
place  where  he  was  most  likely  to  receive  the  letter  promptly,  since  it  was  the 
place  of  his  business,  and  of  his  habitual  and  almost  daily  resort.  It'  it  had 
never  been  transmitted  from  that  office  at  all,  we  are  not  prepared  to  say  that, 
under  such  circumstances,  the  notice  left  there  was  not  of  itself  sufficient,  since 
the  party  was  known  there,  and  his  description  unequivocal.  It  does  not 
api^ear,  in  point  of  fact,  that  it  ever  left  that  place  for  any  other  postoffice. 
If  It  did  not,  the  strong  presumption  is  that  it  was  there  delivered  to  the  party. 
But  if  it  was  sent  to  Newport,  how  can  the  court  say  it  was  raissent?  The 
party  was  in  the  habit  of  receiving  letters  there;  it  \Vas  the  county  seat;  and 
the  mail  by  that  route  was  three  times  a  week,  and  that  by  Covington  only 
once  a.  week.-  The  probabilities,  therefore,  in  favor  of  an  early  receipt  of  the 
letter  from  this  circumstance  m'glit  fairly  balance  any  in  the  opposing  scale 
from  the  increase  of  distance  and  the  intervention  of  the  river  Licking.  And 
in  fact  the  letter  would  at  that  time  have  reached  Newport  two  days  earlier 
than  it  would  have  reached  Covington.  We  think  it  would  be  inconvenient 
and  dangerous  to  lay  down  any  rule  that  the  person  sending  a  notice  ought, 
under  such  circumstances,  to  direct  the  letter  to  the  nearest  postoffice.  We 
think  that  the  notice  would  have  been  good  by  either  route;  indeed,  good  if 
left  at  the  postoffice  at  Cincinnati. 

§  971.  Notice  of  protest  need  not  say  that  the  holder  looks  to  the  indorserfor 
payment. 

A  suggestion  has  been  made  at  the  bar  that  a  letter  to  the  indorser  stating 
the  demand  and  dishonor  of  the  note  is  not  sufficient,  unless  the  party  sending 
it  also  informs  the  indorser  that  he  is  looked  to  for  payment.  But  when  such 
notice  is  sent  by  the  holder,  or  by  his  order,  it  necessarily  implies  such  a  re- 
sponsibility over.  For  what  other  purpose  could  it  be  sent?  We  know  of  no 
rule  that  requires  any  formal  declaration  to  be  made  to  this  effect.  It  is  suf- 
ficient if  it  may  be  reasonably  inferred  from  the  nature  of  the  notice.  For 
these  reasons  we  are  all  of  opinion  that  the  judgment  of  the  circuit  court  ought 
to  be  reversed  and  the  cause  remanded,  witii  directions  to  award  a  venire  facias 
de  novo, 

BANK  OF  ALEXANDRIA  v.  SWANN. 
(9  Peters,  83-47.    1835.) 

Opinion  by  Mb.  Justice  Thompson. 

Statement  of  Facts. —  This  suit  was  brought  in  the  circuit  court  of  the 
District  of  Columbia,  for  the  county  of  Alexandria,  upon  a  promissory  note 
made  by  Humphrey  Peake  and  indorsed  by  the  defendant  in  error.  Upon  the 
trial  the  jury  found  a  special  verdict,  upon  which  the  court  gave  judgment  for 
the  defendant,  and  the  case  comes  here  upon  a  writ  of  error. 

The  points  upon  which  the  decision  of  the  case  turns  resolve  themselves  into 
two  questions:  1.  Whether  notice  of  the  dishonor  of  the  note  was  given  to 
the  indorser  in  due  time?  2.  Whether  such  notice  contained  the  requisite 
certainty  in  the  description  of  the  note. 

§  973.  Sufficiency  of  notice  as  to  time.     Diligence  a  question  of  lazo^  when. 

The  note  bears  date  on  the  23d  day  of  June,  1829,  and  is  for  the  sum  of 

$1,400,  payable  sixty  days  after  date  at  the  Bank  of  Alexandria.     The  last 

day  of  grace  expired  on  the  25th  of  August,  and  on  that  day  the  note  was  duly 

presented,  and  demand  of  payment  made  at  the  bank  and  protested  for  non* 
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payment;  and  on  the  next  day  notice  thereof  was  sent  by  mail  to  the  indorser, 
who  resided  in  the  city  of  Washington. 

The  general  rule,  as  laid  down  by  this  court  in  Lenox  v.  Roberts,  2  Wheat, 
373,  4  Cond.  Rep.,  1G3,  is,  that  the  demand  of  payment  should  be  made  on  the 
last  day  of  grace,  and  notice  of  the  default  of  the  maker  be  put  into  the  post- 
office  early  enough  to  be  sent  by  the  mail  of  the  succeeding  day.  The  special 
verdict  in  the  present  case  finds  that,  according  to  the  course  of  the  mail  from 
Alexandria  to  the  city  of  Washlnijton,  all  letters  put  into  the  mail  before  half- 
past  eight  o'clock  P.  M.,  at  Alexandria,  would  leave  there  some  time  during 
that  night,  and  would  be  deliverable  at  Washington  the  next  day  at  any  time 
after  eight  o'clock  A.  M. ;  and  it  is  argued  on  the  part  of  the  defendant  in 
error  that,  as  demand  of  payment  was  made  before  three  o'clock  P.  M.,  notice 
of  the  non-payment  of  the  note  should  have  been  put  into  the  postoffice  on  the 
same  day  it  was  dishonored,  early  enough  to  have  gone  with  the  mail  of  that 
evening.  The  law  does  not  require  the  utmost  possible  diligence  in  the  holder 
in  givmg  notice  of  the  dishonor  of  the  note;  all  that  is  required  is  ordmary 
reasonable  diligence;  and  what  shall  constitute  reasonable  diligence  ought  to 
be  regulated  with  a  view  to  practical  convenience  and  the  usual  course  of 
business.  In  the  case  of  the  Bank  of  Columbia  v.  Liwrence,  1  Pet.,  5S3 
(C§  995-997,  infra),  it  is  said  by  this  court  to  be  well  settled  at  this  day  that 
when  the  facts  are  ascertained,  and  are  undisputed,  what  shall  constitute  due 
diligence  is  a  question  of  law ;  that  this  is  best  calculated  for  the  establishment 
of  fixed  and  uniform  rules  on  the  subject,  and  is  highly  important  for  the 
safety  of  holders  of  commercial  paper.  The  law,  generally  speaking,  does  not 
regard  the  fractions  of  a  day:  and,  although  the  demind  of  payment  at  the 
bank  was  required  to  be  made  during  banking  hours,  it  would  be  unreasonable, 
and  ag-ainst  what  the  special  verdict  finds  to  have  been  the  usage  of  the  bank 
at  that  time,  to  require  notice  of  non-payment  to  be  sent  to  the  indorser  on 
the  same  day.  This  usage  of  the  bank  corresponds  with  the  rule  of  law  on  the 
subject.  If  the  time  of  sending  the  notice  is  limited  to  a  fractional  part  of  a 
day,  it  is  well  observed  by  Chief  Justice  Hosmer,  in  the  case  of  the  Ilartford 
Bank  v.  Stedman,  3  Conn.,  495,  that  it  will  always  come  to  a  question  how 
swiftly  the  notice  can  be  conveyed.  We  think,  therefore,  that  the  notice  sent 
by  the  mail  the  next  day  after  the  dishonor  of  the  note  was  in  due  time. 

§  973.  Misstatement  of  amount  of  note  will  not  vitiate  notice  of  non-payment. 

The  next  question  is,  whether,  in  the  notice  sent  to  the  indorser,  the  dishon- 
ored note  is  described  with  sufficient  certainty.  The  law  has  prescribed  no 
particular  form  for  such  notice.  The  object  of  it  is  merely  to  inform  the  in- 
dorser of  the  non-payment  by  the  maker,  and  that  he  is  held  liable  for  the 
payment  thereof.  The  misdescription  complained  of  in  this  case  is  in  the 
amount  of  the  note.  The  note  is  for  $1,400,  and  the  notice  describes  it  as  for 
the  sum  of  $1,457.  In  all  other  respects  the  description  is  correct;  and  in  the 
margin  of  the  note  is  set  down  in  figures  1,457,  and  the  special  verdict  fiads 
that  the  note  in  question  was  discounted  at  the  bank  as  and  for  a  note  of 
$1,457;  and  the  question  is,  whether  this  was  such  a  variance  or  misdescription 
as  might  reasonably  mislead  the  indorser  as  to  the  note,  for  payment  of  which 
he  was  held  responsible.  If  the  defendant  had  been  an  indoi'ser  of  a  numbar 
of  notes  for  Humphrey  Peake,  there  might  be  some  plausible  grounds  for  con- 
tending that  this  variance  was  calculated  to  mislead  him.  But  the  special  ver- 
dict finds  that  from  the  5th  day  of  February,  1828  (the  date  of  a  note  for 
'which  the  one  now  in  question  was  a  renewal),  down  to  the  day  of  the  trial  of 
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this  cause,  there  was  no  other  note  of  the  said  Humphrey  Peake  indorsed  by 
the  defendant,  discounted  by  the  bank,  or  placed  in  the  bank  for  collection  or 
otherwise.  There  was,  therefore,  no  room  for  any  mistake  by  the  indorser  as 
to  the  identity  of  the  note.  The  case  falls  within  the  rule  laid  down  by  this 
court  in  the  case  of  Mills  v.  Bank  of  United  States,  11  Wheat,  431  (§§  958-963, 
supra\  that  every  variance,  however  immaterial,  is  not  fatal  to  the  notice.  It 
raust  be  such  a  variance  as  conveys  no  sutHcient  knowledge  to  the  party  of  the 
particular  note  which  has  been  dishonored.  If  it  does  not  mislead  him,  if  it 
conveys  to  him  the  real  fact  without  any  doubt,  the  variance  cannot  be  mate- 
rial, either  to  guard  his  rights  or  avoid  his  responsibility.  In  that  case,  as  in 
the  one  now  before  the  court,  it  appeared  that  there  was  no  other  note  in  the 
bank  indorsed  by  Mills;  and  this  the  court  considered  a  controlling  fact  to 
show  that  the  indorser  could  not  have  been  misled  by  the  variance  in  the  date 
of  the  note,  which  was  the  misdescription  then  complained  of. 

The  judgment  of  the  circuit  court  is  accordingly  reversed,  and  the  cause  sent 
back  with  directions  to  enter  judgment  for  the  plaintiffs  upon  the  special  ver- 
dict found  by  the  jury. 

RHETT  V,  POE. 

(3  Howard,  457-486.    1844.) 

Error  to  U.  S.  Circuit  Court,  District  of  South  Carolina. 

Statement  of  Facts. —  This  was  an  action  by  Poe,  cashier  of  the  Bank  of 
Augusta,  against  Rhett,  as  indorser  of  a  promissory  note  for  $8,000.  The  note 
in  question  was  in  the  usual  form  and  was  given  to  the  bank  as  collateral  se- 
curity for  a  bill  drawn  by  one  Timberlake  upon  one  Smith,  and  accepted  by 
the  latter.  Both  the  note  and  bill  became  due  on  the  same  day,  July  11, 
1837.  Timberlake  was  a  merchant  who  was  in  the  habit  of  visiting  the  south 
during  the  cotton  buying  seasons,  and  in  the  winter  of  1836  and  1837  he  was 
in  Augusta,  Georgia.  Neither  the  bill  nor  note  was  paid  at  maturity,  and  they 
were  protested.  The  proof  of  notice  to  Timberlake  of  the  protest  of  the  bill 
"was  as  follows:  That  the  notary  demanded  payment  and  protested  the  bill  for 
non-payment  and  notified  Timberlake  thereof  by  letter  by  mail,  addressed  to 
Poe,  cashier  of  the  Bank  of  Augusta,  as  was  the  custom  in  similar  cases;  that 
the  notary  at  the  time  did  not  know  where  Timberlake  could  be  found;  that 
he  had  heard  that  he  resided  and  had  done  business  in  Augusta,  but  was  told 
upon  inquiry  that  he  had  left  there  and  that  it  was  not  known  where  he  had 
gone;  that  it  was  a  part  of  the  business  of  the  discount  clerk  of  that  bank  to 
make  diligent  search  for  parties  upon  whom  such  notices  were  to  be  served, 
and  that  the  clerk  generally  served  them  personally  when  they  were  in 
Augusta,  and  if  at  a  distance,  sent  them  the  notices  by  mail ;  that  said  clerk 
was  in  Augusta  at  the  time  and  would  have  served  Timberlake'  if  he  had  then 
been  there;  that  the  clerk  searched  for  the  notice  and  could  not  find  it;  that 
Timberlake  lived  in  a  boarding  house  while  in  Augusta;  that  he  was  insolvent 
at  the  time  the  notice  was  sent;  that  at  that  time  and  for  some  time  after- 
wards he  had  a  box  in  the  postofflce  of  Augusta,  and  had  directed  the  post- 
master to  forward  his  letters  to  him,  and  that  several  letters  were  so  forwarded 
to  him;  that  Timberlake  left  Augusta  before  the  notice  was  sent  thereV  Tim- 
berlake also  testified  that  he  had  never  received  the  notice.  The  defense 
rested  chiefly  upon  want  of  due  diligence  in  giving  notice  to  the  drawer  of  the 
bill  of  its  dishonor. 
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On  the  trial  the  defendant  asked  for  two  separate  sets  of  instructions.  The 
first  set,  consisting  of  two  instructions,  were  as  follows: 

1.  That  by  omission  to  inquire  for  the  residence  of  Timberlake,  or  to  send 
notice  after  him,  the  plaintiff  has  lost  his  right  of  action  against  him  as 
drawer  of  the  bill  for  $8,000. 

2.  That  if  the  jury  find  that  the  note  was  given  as  collateral  security  for  the 
bill  drawn  by  Timberlake,  and  that  Tirabarlake  is  discharged,  then  the  plaint- 
iff cannot  recover  against  the  defendant  on  the  note  sued  upon. 

The  second  set  consisted  of  five  instructions,  all  of  which,  except  the  fourth, 
the  court  refused.     They  were  as  follows: 

1.  The  parties  having  shown  that  Timberlake  had  drawn  upon  Smith  four 
bills,  amounting  in  all  to  $21,500,  which  Smith  had  accepted,  and  had  at  the 
time  of  the  acceptance  of  the  said  bills  $10,000  in  hand,  received  of  Timber- 
lake,  to  meet  those  bills,  the  defendant  prayed  the  court  to  instruct  the  jury, 
that,  if  the  evidence  was  believed,  then  Timberlake  had  funds  in  the  hands  of 
Smith,  and  was  entitled  to  notice. 

2.  The  defendant  having  shown  that  Timberlake  resided  in  New  York,  and 
came  habitually,  between  the  months  of  October  and  January,  to  Augusta,  and 
resided  in  Augusta  during  the  winter  and  spring,  and  that  Timberlake  left 
Augusta  on  the  30th  June,  1837,  and  that  the  notice  of  non-payment  of  the 
draft  was  forwarded  by  the  notary  in  Charleston,  to  the  plaintiff,  on  the  11th 
July,  1837,  and  nothing  was  shown  to  prove  that  the  plaintiff  had  made  any  in- 
quiry after  Timberlake,  or  endeavored  to  give  him  notice.  Th3  defendant 
prayed  the  court  to  instruct  the  jury  that  the  plaintiff  had  not  used  due  dili- 
gence to  give  the  drawer  notice. 

3.  And  inasmuch  as  evidence  hid  b3en  given,  that  the  billi  drawn  by  Tim- 
berlake on  Smith  were  drawn  for  purchases  of  cotton  or  stock,  on  the  joint  ac- 
count of  Smith  and  Timberlake,  and  Timberlake  had  diverted  the  property 
purchased  on  joint  account  to  his  own  use,  and  was  therefore  bound  to  provide 
for  the  bills  which  fell  due  in  May,  to  the  amount  of  $13,500,  and  had  not  done 
so,  the  defendant  prayed  the  court  to  instruct  the  jury,  that  the  default  of 
Timberlake  to  take  up  the  bills  for  $13,500  did  not  excuse  the  want  of  notice 
to  make  him  liable  on  the  bill  for  $8,000. 

4.  And  the  defendant  prayed  the  court  to  instruct  the  jury,  that  if  Timber 
lake  had  effects  at  any  time  between  the  drawing  and  the  maturity  of  the  said 
bill,  in  the  hands  of  Smith,  he  was  entitled  to  notice. 

5.  The  defendant  prayed  the  court  to  instruct  the  jury,  that  the  insolvency 
of  the  acceptor  and  drawer,  before  the  maturity  of  the  bill,  did  not  excuse  the 
holder  from  giving  notice  of  non-payment  to  the  drawer. 

Instead  of  the  instructions  refused,  the  court  gave  its  own  instructions,  as 
follows: 

On  the  first  instruction  asked,  the  court  instructed  the  jury  that  if  they 
believed,  from  the  evidence,  that  Timberlake  had  in  the  hands  of  Smith,  when 
Smith  accepted  the  bill  for  $8,000,  $10,000,  that  Timberlake  was  entitled  to 
notice  of  the  dishonor  of  the  bill  from  the  holder.  But  if  the  jury  also  believe 
from  the  evidence  that  the  $10,000,  in  the  hands  of  Smith,  was  a  fund  raised 
upon  Smith's  letter  of  credit  to  Timberlake,  and  was  to  be  applied  to  the  pay- 
ment of  purchases  on  joint  account,  and  had  been  so  applied,  and  that  there 
was  an  arrangement  afterwards  between  Timberlake  and  Smith  in  respect  to 
all  the  bills  drawn  by  Timberlake,  amounting  to  $21,500;  that  Timberlake  was 
to  put  Smith  in  funds  to  pay  bills  to  the  amount  of  $13,500  of  the  $21,500, 
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ivhich  were  to  become  due  before  the  bill  of  SS,000  became  due,  and  that  on 
Timberlake  doing  so,  Smith  was  to  pay  the  §8,000  bill;  and  that  Timberlake 
did  not  put  Smith  in  funds  to  pay  the  §13,500,  and  that  the  same  were  pro- 
tested, of  which  Timberlake  had  notice,  then  that  Timberlake  had  no  right  to 
notice  of  the  non  payment  of  the  $8,000  bill  from  the  holder. 

On  the  second  instruction  asked,  the  court  instructed  the  jury  that  if  they 
believe  from  the  evidence  that  Timberlake  resided  in  New  York,  and  was  a 
sojourner  in  Augusta,  from  time  to  time,  as  stated  in  the  instruction  asked,  that 
then,  as  drawer  of  the  bill,  he  was  entitled  to  notice  of  its  dishonor;  but  if  the 
jury  believe  from  the  evidence,  though  he  may  have  resided  in  New  York,  that 
he  had  made  Augusta  his  residence  since  the  fall  of  1834  or  1835,  and  that  he 
had  removed  from  Augusta,  and  out  of  the  state  of  Georgia,  after  the  bill  for 
$8,000  was  drawn,  and  before  its  maturity,  that  then  due  diligence  had  been 
used  to  give  him  notice  of  the  dishonor  of  the  bill.. 

On  the  third  instruction  asked,  the  court  instructed  the  jury  that  if  they 
believe  from  the  evidence  that  the  bills  drawn  by  Timberlake  upon  Smith  were 
drawn  for  purchases  of  cotton  or  stock  on  the  joint  account  of  Smith  and  Tim- 
berlake, and  that  Timberlake  had  diverted  the  property  purchased  on  joint 
account  to  his  own  use,  and  that  after  promising  Smith,  the  acceptor,  to  take  up 
the  bills  to  the  amount  of  $13,500,  he  had  failed  to  do  so,  and  had  not  supplied 
Smith  with  money  to  take  up  the  bills  for  $13,500,  after  the  same*were  dishon- 
ored, up  to  the  time  when  the  $8,000  draft  became  due,  and  that  there  was  an 
arrangement  between  Timberlake  and  Smith,  after  the  $8,000  bill  was  accepted, 
that  Timberlake  was  to  put  Smith  in  funds  to  take  up  the  drafts  for  $13,500, 
which  had  been  dishonored,  and  did  not  do  so,  that  Timberlake  was  not  entitled 
to  notice  of  the  dishonor  of  the  bill  for  $8,000. 

To  the  fourth  instruction  asked,  the  court  instructed  the  jury,  if  they  believe 
from  the  evidence  that  Timberlake  had  effects  in  the  hands  of  Smith  at  any 
time  between  the  drawing  of  the  bill  and  the  maturity  of  the  said  bill,  that  ho 
was,  as  drawer,  entitled  to  notice. 

To  the  fifth  instruction  asked,  the  court  instructed  the  jury  that  the  insolv- 
ency of  the  drawer,  and  the  acceptor,  before  the  maturity  of  the  bill,  did  not 
excuse  the  holder  of  the  bill  from  giving  notice  of  non-payment  to  the  drawer. 
But  the  court  further  instructed  the  jury,  that  if  the  insolvency  of  the  drawer 
and  acceptor  were  known  to  each  other,  and  that  this  bill  was  drawn  to  pay  for 
a  purchase  on  joint  account,  or  a  transaction  in  which  they  were  partners,  and 
that  the  property  so  purchased  had  been  diverted  by^  the  drawer  to  his  own  use, 
and  that  the  payment  of  all  the  bills  had  been  the  subject  of  private  arrange- 
ment between  the  acceptor  and  the  drawer,  that  then  the  holder  was  excused 
from  giving  notice  of  the  non-payment  of  the  bill  for  $8,000. 

Verdict  for  plaintiff. 

Opinion  by  Mr.  Justice  Daniel. 

The  instrument  upon  which  this  suit  was  instituted  in  the  circuit  court  was, 
as  the  aforegoing  statement  evinces,  in  form  simph^  a  common  promissory  note, 
signed  by  Benjimin  R.  Smith,  made  payable  to  William  E.  Ilaskell,  indorsed 
by  Haskell  to  Robert  Barnwell  Smith,  alias  Robert  Barnwell  Rhett,  and  by 
this  last  individual  to  Robert  F.  Poe,  cashier  of  the  Bank  of  Augusta,  the 
plaintiff  in  the  action.  Such  being  the  nature  of  the  instrument,  and  it  appear- 
ing that  the  formalities  of  demand  at  its  maturity,  and  notice  to  the  indorsers, 
have  been  regularly  fulfilled  by  the  holder,  a  question  as  to  the  justice  of  a 
recovery  by  the  latter  could  scarcelv  be  suggested,  if  the  rights  and  obligations 
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of  the  several  parties  shall  be  viewed  as  dependent  upon  their  relation  to  the 
note  itself  considered  as  a  distinct  and  separate  transaction.  Such,  however,  is 
not  precisely  the  attitude  of  the  parties  to  this  controversy.  It  is  in  proof  that 
there  was  held  by  the  plaintiff  below,  besides  this  note,  a  draft  for  $8,000, 
drawn  by  Timberlake  on  the  6th  of  May,  1837,  at  sixty  days,  in  favor  of  the 
plaintiff,  on  Benjamin  K  Smith,  and  accepted  by  Smith;  and  further,  that 
upon  the  note  was  written,  by  the  plaintiff's  agent,  a  memorandum  in  the  fol- 
lowing words:  "This  note  is  collateral  security  for  the  payment  of  the  an- 
nexed draft  of  D.  Timberlake  on  B.  R  Smith  of  $8,000."  Upon  the  effect  of 
both  these  instruments,  as  constituting  parts  of  one  transaction,  the  questions 
propounded  to  the  circuit  court,  and  brought  hither  for  review,  have  arisen. 
The  further  proofs  contained  in  this  record  will  be  adverted  to  in  the  progress 
of  this  opinion,  as  notice  of  them  shall  become  necessary  to  explain  the  in- 
structions prayed  for,  and  those  given  by  the  circuit  court  on  the  trial  of  this 
cause.  The  second  series  of  instructions,  embracing  a  more  extended  and 
vaWed  survey  of  the  evidence  than  is  contained  in  that  preceding  it,  will  be 
first  considered. 

§974,  Drawer  who  withdrawn  funds  from  acoeptornot  entitled  to  notice  of 
dishonor. 

It  is  to  the  first,  second,  third  and  fifth  instructions  of  this  second  series 
that  exceptions  are  taken.     To  the  first  proposition  affirmed  by  the  court  in 
this  first  instruction,  it  is  difficult  to  imagine  any  just  ground  of  objection 
on  the  part  of  the  defendant  below,  as  that  proposition  concedes  almost  in 
terms  the  prayer  of  that  defendant.     To  the  second  branch  of  this  instruc- 
tion it  is  not  perceived  that  any  valid  objection   can   be  sustained;  for,  al- 
though it  might  have  been  true  that  at  the  date  of  acceptance  of  Tiinberlake's 
draft  on  Smith  for  $8,000,  the  latter  had  been  in  possession  of  $10,000,  placed 
in  his  hands    by  Timberlake,  it  would   not  follow,  under  the  circumstances 
proved,  or  under  those  assumed  in  the  instruction,  that  Timberlake,  as  the 
drawer  of  that  draft,  was  entitled  to  notice.     If,  as  the  instruction  supposes, 
the   acceptances  for  $21,500,  which  Smith  had  come  under  for  Timberlake, 
were  drawn  for  the  accommodation  of  the  latter,  upon  the  faith  of  funds  to 
be  furnished  by  him  for  their  payment;  that  the  $10,000  had  been  furnished 
by  Timberlake  in  part  for  that  purpose,  but  had  been  withdrawn  by  him  for 
his  own  uses  prior  to  the  maturity  of  the  draft  for  $8,000,  that  he  should 
have  intercepted  before  the  maturity  of  the  draft  all  the  funds  against  which 
he  knew  the  acceptances  of  Smith  were  drawn,  and  that  he,  the  drawer,  and 
Smith,  the  acceptor,  had,  before  such  maturity,  become  notoriously  insolvent, 
under  such  a  predicament  the  law  would  not  impose  the  requirement  of  no- 
tice to  the  drawer  upon  the  holder.     No  useful  or  reasonable  end  could  be 
answered  by  such  a  requisition.     Where  a  drawer  has   no   right   to  expect 
the  payment  of  a   bill   by  the  acceptor,  he  has  no  claim  to  notice  of  non- 
payment.    This  is  ruled  in  the  following  cases:     Sharp  v.  Baily,  9  Barn.  & 
Cress.,  44;  4  Mann.  &  E.,  18;  Bickerdike  v.  BoUman,  1  Term  R,  405;  Brown 
V.  Matfey,  15  East,  221;  Goodall  v,  Dolley,  1  Term  R,  712;  Legge  v.  Thorpe, 
12  East,  171.     If  the  $1,000  said  to  have  been  in  the  hands  of  Smith  were, 
by  the  agreement  or  undertaking  between  Smith  and  Timberlake,  to  be  ap- 
plied in  payment  of  joint  claims   against  them,  and  falling  due  before  the 
draft  for  $8,000,  and   had   been  so  applied,  it  had  answered  the  sole  object 
for  which  it  had  been  raised,  and  could  not,  in    the  apprehension  of  these 
parties,  constitute  a  fund  against  which  the  draft  of  $8,000  subsequently  to 
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become  due  was  drawja.  Those  $10,000  were  gone,  were  appropriated  by 
these  parties  themselves.  Then  if,  after  this  appropriation,  there  was,  as  this 
instruction  assumes,  an  arrangement  between  Timberlake  and  Smith  in  re- 
spect to  the  bills  drawn  by  Timberlake  to  the  amount  of  $21,500,  that  he 
was  to  put  Smith  in  funds  sufficient  to  pay  $13,500  of  the  amount  just  men- 
tioned, which  were  to  become  payable  before  the  $8,000  draft,  and  that  on 
Timberlake's  supplying  those  funds,  Smith  was  to  pay  the  $8,000  draft,  and 
Timberlake  failed  to  put  Smith  in  funds  to  take  up  the  $13,500,  and  that  the 
drafts  for  the  same  were  protested,  of  which  Timberlake  had  notice,  he,  Tim- 
berlake, could  have  no  claim  to  notice  of  non-payment  of  the  draft  for  $8,000. 
There  could  be  no  reason  for  such  a  notice  from  the  holder  of  the  draft. 
Timberlake  could  have  had  no  right  to  calculate  on  the  payqient  of  this 
draft;  on  the  contrary,  he  was  bound  to  infer  its  dishonor.  He  knew  that 
payment  of  the  draft  for  $8,000  was  dependent  upon  a  condition  to  be  per- 
formed by  himself,  and  he  was  obliged  to  know  from  the  notice  of  the  dis- 
honor of  all  his  bills,  that  he  had  not  performed  that  condition,  and  had 
thereby  intercepted  the  very  funds  from  which  the  acceptances  by  Smith  were 
to  be  met.  He,  therefore,  quoad  this  draft,  had  never  any  funds  in  the  hands 
of  Smith,  and  consequently  never  had  any  claim  to  notice  of  non-payment 
from  the  holder.  The  case  of  Claridge  v,  Dalton,  in  4:  Maule  &  S.,  226,  is 
strongly  illustrative  of  the  principle  here  laid  down.  That  was  a  case  in 
which  the  drawer  had  supplied  the  drawee  with  goods  which  wqre  still  not 
paid  for.,  To  this  extent,  then,  the  former  unquestionably  had  funds  in  the 
hands  of  the  latter;  but  on  the  day  of  payment  of  the  bill  the  credit  upon 
which  the  goods  were  sold  had  not  expired,  and  the  court  thereupon  unani- 
mously ruled  that  quoad  the  obligations  of  the  parties  arising  upon  these  trans- 
actions, the  drawer  must  be  understood  as  having  no  effects  in  the  hands  of  the 
drawee,  and  therefore  not  entitled  to  notice. 

§  975.  Due  diligence  a  question  of  law.  HemovaZ  from  state  an  excuse  for 
not  gimng  notice. 

The  second  instruction  affirms,  in  the  first  place,  what  must  be  admitted  by 
all,  and  what  is  not  understood  to  be  matter  of  contest  here,  namely,  that 
whenever  a  party  to  a  bill  or  note  is  entitled  to  notice,  such  notice,  if  not  given 
him  in  person,  must  be  by  a  timely  effort  to  convey  it  through  the  regular  or 
usual  and  recognized  channels  of  communication  with  the  party  or  his  agent, 
or  with  his  known  residence  or  place  of  business.  It  is  to  so  much  of  this  in- 
struction as  is  applicable  to  what  may  amount  to  a  dispensation  from  the  reg- 
ular or  ordinary  modes  of  affecting  parties  with  notice  that  objection  is 
made;  to  that  portion  in  which  the  court  charged  the  jury  that  if  they  be- 
lieved from  the  evidence  that,  although  Timberlake  may  have  resided  in  New 
York,  that  he  had,  since  the  autumn  of  1834  or  1835,  made  Augusta  his  resi- 
dence, and  that  he  had  removed  from  Augusta  and  out  of  the  state  of  Georgia 
after  the  bill  for  $8,000  was  drawn,  and  before  its  maturity,  that  then  due  dil- 
igence had  been  used  to  give  him  notice  of  the  dishonor  of  the  bill.  It  is  not 
considered  by  this  court  that  this  charge,  in  any  correct  acceptation  of  it, 
trenches  upon  the  legitimate  province  of  the  jury,  or  transcends  the  just  limits 
of  the  authority  of  the  court,  or  contravenes  any  established  doctrine  of  the 
law.  It  is  a  doctrine  generally  received,  one  which  is  recognized  by  this  court 
in  the  case  of  The  Bank  of  Columbia  v.  Lawrence,  1  Pet.,  578  (§§  995-997, 
infra\  that,  whenever  the  facts  upon  which  the  question  of  due  diligence  arises 
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are  ascertained  and  undisputed,  due  diligence  becomes  a  question  of  law.  See, 
also,  Bank  of  Utica  v.  Bender,  21  Wend.,  643.  In  the  case  before  us  every 
fact  and  circumstance  in  the  evidence  which  was  to  determine  the  residence  of 
the  drawer  in  Augusta,  or  his  abandonment  of  that  residence,  or  his  removal 
from  the  state  of  Georgia,  the  unsettled  and  vagrant  character  of  his  after-life, 
the  fruitless  inquiries  by  the  notary  to  find  out  his  residence,  the  notoriety  of  his 
having  neither  domicile  nor  place  of  business  in  Georgia,,  the  effort  to  follow 
him  with  notice  of  dishonor  of  his  draft,  were  all  submitted  to  the  jury  to  be 
weighed  by  them.  The  charge  of  the  court  should  be  interpreted  with  refer- 
ence to  the  testimony  which  is  shown  to  have  preceded  it,  upon  which,  in  troth, 
it  was  prayed ;  with  reference,  also,  to  the  reasonable  conclusions  which  that 
testimony  tended  obviously  to  establish.  Interpreted  by  this  rule,  it  amounts 
to  this,  and  this  only, —  a  declaration  to  the  jury  that  if  the  evidence  satisfied 
them  of  the  residence  of  Timberlake  in  Augusta  at  the  time  of  drawing  the 
draft,  of  the  certainty  and  notoriety  of  his  having  abandoned  that  residence 
and  the  entire  state  before  its  maturity,  leaving  behind  him  no  knowledge  of 
any  place,  either  of  his  residence  or  for  the  transaction  of  his  business;  satis- 
fied them  also  of  the  real  but  unavailing  effort  of  the  notary  who  protested 
the  draft  to  discover  his  whereabout,  they  ought  to  infer  that  due  diligence 
had  been  practiced  by  the  holder  of  the  draft.  In  the  case  of  an  indorser, 
with  respect  to  whom  greatest  strictness  is  always  exacted,  it  has  been  rued 
that  the  holder  of  a  bill  is  excused  for  not  giving  regular  notice  of  dishonor  to 
the  indorser,  of  whose  place  of  residence  he  is  ignonint,  if  he  use  reasonable 
diligence  to  discover  where  the  indorser  may  be  found.  Thus,  Lord  Ellen- 
borough,  in  Bateman  v.  Joseph,  2  Camp.,  462,  remarks:  "When  the  holder  of 
a  bill  of  exchange  does  not  know  where  the  indorser  is  to  be  found,  it  would 
be  very  hard  if  he  lost  his  remedy  by  not  communicating  immediate  notice  of 
the  dishonor  of  the  bill;  and  I  think  the  law  lays  down  no  such  rigid  rule. 
The  holder  must  not  allow  himself  to  remain  in  a  state  of  passive  ignorance, 
but  if  he  uses  reasonable  diligence  to  discover  the  residence  of  the  indorser,  I 
conceive  that  notice  given  as  soon  as  this  is  discovered  is  due  notice  within  the 
custom  of  merchants."  See,  to  the  same  effect,  12  East,  433;  Baldwin  t. 
Richardson,  1  Barn.  &  Cress.,  245 ;  Beveridge  v.  Burgis,  3  Camp.,  262.  It  has 
been  held,  in  Massachusetts,  that  where  the  maker  of  a  promissory  note  had 
absconded  before  the  day  of  payment,  presentment  and  demand  could  not  be 
required  of  the  holder  in  order  to  charge  the  indorser.  Opinion  of  Parsons^ 
C.  J.,  in  Putnam  v.  Sullivan,  4  Mass.,  53.  In  Duncan  v,  McCuUough,  4  Serg. 
&  R.,  4S0,  it  was  ruled  that  if  the  maker  orf  a  promissory  note  is  not.  to  be 
found  when  the  note  becomes  due,  demand  on  him  for  payment  is  not  neces- 
sary to  charge  the  indorser,  if  due  diligence  is  shown  in  endeavoring  to  make 
a  demand.  Hartford  Bank  v.  Stedman,  3  Conn.,  489,  where  the  holder  of  a 
bill  who  was  ignorant  of  the  indorsers  residence  sent  the  notice  to  A.,  who 
was  acquainted  with  it,  requesting  him  to  add  to  the  direction  the  indorser's 
residence,  it  was  held  that  reasonable  diligence  had  been  used.  The  measures 
adopted  in  this  case  by  the  holder  of  Timberlake's  draft,  when  viewed  in  con- 
nection with  the  condition  and  conduct  of  the  drawer  himself,  appear  ta 
come  fully  up  to  the  requirement  of  the  authorities  above  cited ;  and,  there- 
fore, in  the  judgment  of  this  court,  affect  him  with  all  the  consequences  of 
notice,  supposing  this  now  to  be  a  substantial  proceeding  upon  the  draft 

itself. 
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§  97  6,  If  drawer  and  acceptor  are  copartners^  the  drawer  is  not  entitled  to- 
notice  of  dishonor. 

Next  and  last  in  the  order  of  exceptions  is  the  fifth  instruction.  The  first 
position  in  this  is  given  almost  literally  in  the  terms  of  the  prayer.  The  court 
proceeds  further  to  charge  that  if  the  insolvency  of  the  drawer  and  acceptor 
were  known  to  each  other,  and  that  this  bill  was  drawn  to  pay  for  purchases 
on  joint  account,  or  a  transaction  in  which  they  were  partners,  and  the  prop- 
erty so  purchased  had  been  diverted  by  the  drawer  to  his  own  use,  and  that 
the  payment  of  the  bills  had  been  the  subject  of  private  arrangement  between 
the  acceptor  and  drawer,  that  then  the  holder  was  excused  from  giving  notice 
of  the  non-payment  of  the  bill  for  $8,000.  With  respect  to  the  exception 
taken  to  this  mstruotion,  all  that  seems  requisite  to  dispose  of  it  is  the  remark 
that  if  the  drawer  of  the  bill  was  in  truth  the  partner  of  the  acceptor,  either 
generally,  or  in  the  single  adventure  in  which  the  bill  made  a  part,  in  that 
event  notice  of  dishonor  of  the  bill,  by  the  holder  to  the  drawer,  need  not  have 
been  given.  The  knowledge  of  the  one  partner  was  the  knowledge  of  the  other, 
and  notice  to  the  one  notice  to  the  other.  Authorities  upon  this  point  need  not 
be  accumulated;  we  cite  upon  it  Porthouse  v.  Parker,  1  Camp.,  82,  where  Lord 
EUenborough  remarks,  speaking  of  the  dishonor  of  the  bill  in  that  case,  "  as 
this  must  necessarily  have  been  known  to  one  of  them,  the  knowledge  of 
one  was  the  knowledge  of  all;"  also,  Bignold  v.  Waterhouse,  1  Maule  &  S.^ 
259;  Whitney  V.  Sterling,  14  Johns.,  215;  Gowan  v.  Jackson,  20  Johns.,  176. 

§  97  ?•  Abstract  propositions  of  law  not  to  he  given  as  i7istructionSj  which  must 
he  applied  tofaxsts. 

Recurring  now  to  the  first  series  of  instructions  prayed  for,  we  will  consider 
how  far  the  two  propositions  presented  by  them  were  warranted  by  the  correct 
principle  upon  which  the  opinion  of  the  courts  may  be  invoked ;  and  how  far 
the  court  was  justifiable  in  rejecting  the  propositions  in  question,  upon  the 
ground  either  of  want  of  connection  with  any  particular  state  or  progress  of 
the  evidence,  or  of  support  and  justification  as  derived  from  the  entire  testi- 
mony in  the  cause.  It  is  a  settled  rule  of  judicial  procedure,  that  the  courts- 
will  never  lay  down  as  instructions  to  a  jury,  general  or  abstract  positions,  such 
as  are  not  immediately  connected  with  and  applicable  to  the  facts  of  a  cause,, 
but  require  that  every  prayer  for  an  instruction  should  be  preceded  by  and 
based  upon  a  statement  of  facts,  upon  which  the  questions  of  law  naturally 
and  properly  arise. 

§  97  8.  Instruction  not  sustained  hy  evidence  is  error. 

It  is  equally  certain  that  the  courts  will  not,  upon  a  view  of  the  testimony, 
which  is  partial  or  imperfect,  give  an  instruction  which  the  entire  evidence  in 
a  cause,  when  developed,  would  forbid.  Tested  by  these  rules,  the  two  in- 
structions prayed  for  in  the  first  series  are  deemed  to  be  improper;  they  are  ac- 
companied with  no  statement  of  the  testimony  as  their  proper  and  immediate 
foundation;  they  are  bottomed  exclusively  upon  assumption,  and  such  assump- 
tion, too,  as  the  testimony,  taken  altogether,  is  believed  to  contradict.  The 
court,  therefore,  properly  refused  these  instructions;  for  this  refusal  it  was  by 
no  means  necessary  that  the  causes  should  be  assigned  by  the  court  in  extenso; 
these  are  to  be  seen  in  the  character  of  the  instructions  themselves,  and  in  the 
testimony  upon  the  record.  This  court  has  thus  considered  and  disposed  of  the 
several  prayers  for  instruction  in  this  cause,  and  of  the  rulings  of  the  circuit 
court  thereupon.  Whilst  this  procedure  has  been  proper  with  the  view  of  as- 
certaining how  far  the  rights  of  the  parties  have  been  affected  by  the  several 
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questions  presented  and  adjudged  in  the  circuit  court,  it  is  our  opinion  that  the 
true  merits  of  this  controversy  are  to  be  found  within  a  much  more  limited  and 
obvious  range  of  inquiry  than  that  which  has  been  opened  hy  these  questions. 

§  979.  Gicaj'antor  not  entitled  to  same  7iotice  of  disfu/nor  as  surety.     Nature 
of  guarantor''' 8  contract. 

The  note  on  which  the  action  below  was  instituted  was  given  as  a  guaranty 
for  the  solvency  of  the  parties  to  the  bill  for  $8,000,  drawn  in  favor  of  the 
plaintiff,  and  for  its  punctual  payment  at  maturit}^.  Such  being  the  character 
and  purposes  of  the  note,  was  it  necessary,  in  order  to  authorize  a  recovery 
upon  it,  that  every  formality,  all  that  strictness  should  have  bejn  observed  in 
reference  to  the  bill  intended  to  be  guarantied,  which  it  is  conceded  are  indis- 
pensable to  maintain  an  action  upon  a  mercantile  paper  against  a  part}'  upon 
tuat  paper?  It  is  contended  that  a  guaranty  is  an  insurance  of  a  punctual 
payment  of  the  paper  guarantied;  is  a  condition  and  a  material  consideration 
o.i  which  this  paper  is  received,  and  therefore  that  a  failure  in  punctual  pay- 
ment at  maturity  is  a  forfeiture  of  such  insurance  on  condition,  rendering  the 
obligation  of  the  guarantor  absolute  from  the  period  of  the  failure.  Whether 
this  proposition  can  or  cannot  be  maintained  to  the  extent  here  stated,  the  au- 
thorities concur  in  making  a  distinction  between  actions  upon  a  bill  or  note,  and 
actions  against  a  party  who  has  guarantied  such  bill  or  note  by  a  separate  con- 
tract. In  the  former  instances,  notice,  in  order  to  charge  the  drawer  or  indorser, 
is,  with  very  few  established  exceptions,  uniformly  required;  in  the  latter,  the 
obligation  to  give  notice  is  much  more  relaxed,  and  its  omission  does  not  imply 
injury  as  a  matter  of  course.  In  Warrington  v,  Furbor,  8  East,  212,  where  the 
guaranty  was  not  by  indorsement  of  the  paper  sued  upon,  and  the  action  was 
upon  the  contract,  Lord  Ellen  borough  said,  ^'  that  the  same  strictness  of  proof 
is  not  necessary  to  charge  the  guarantees  as  would  have  been  necessary  to  sup- 
port an  action  on  the  bill  itself,  where,  by  the  law  merchant,  a  demand  and  a 
refusal  by  the  acceptor  ought  to  be  proved  to  charge  any  other  party  on  the 
bill,  and  this  notwithstanding  his  bankruptcy.  But  this  is  not  necessary  to 
charge  guarantees  who  insure  as  it  were  the  solvency  of  the  principal;  and 
if  he  becomes  bankrupt  and  notoriously  insolvent,  it  is  the  same  thing  as  if  he 
were  dead,  and  it  is  nugatory  to  go  through  the  ceremony  of  making  a  demand 
upon  him."  Le  Blanc,  J.,  says,  in  the  same  case:  ''There  is  no  need  of  the 
same  proof  to  charge  a  guarantee  as  there  is  a  party  whose  name  is  on  a 
bill  of  exchange;  for  it  is  sufficient,  as  against  the  former,  to  show  that  the 
holder  could  not  have  obtained  the  money  by  making  demand  of  it."  The 
same  doctrine  may  be  found  in  Philips  v.  Astling,  2  Taunt.,  206.  So,  too.  Lord 
Eldon,  in  the  case  of  Wright  v.  Simpson,  6  Ves.  Jr.,  732,  expresses  himself  in 
terms  which  show  his  clear  understanding  of  the  position  of  a  collateral  guar- 
antee or  surety;  his  language  is:  '*  As  to  the  case  of  principal  and  surety,  in 
general  cases,  I  never  understood  that,  as  between  the  obligee  and  the  surety, 
there  was  an  obligation  to  active  diligence  against  the  principal,  but  the  surety 
is  a  guarantee,  and  it  is  his  business  to  see  whether  the  principal  pays,  and  not 
that  of  the  creditor."  The  case  of  Gibbs  v.  Cannon,  9  Serg.  &  R.,  198,  was  an 
action  against  a  guarantor  who  was  not  a  party  on  the  note,  upon  his  separate 
contract.  The  supreme  court  of  Pennsylvania  decided  in  this  case  that,  pro- 
vided the  drawer  and  indorser  of  the  note  were  solvent  at  the  maturity  of  the 
note,  notice  of  non-payment  should  be  given  to  the  guarantor,  and  that  the 
latter,  under  such  circumstances,  may  avail  himself  of  the  want  of  notice  of 
non-payment,  but  it  places  the  burden  of  proving  solvency,  and  of  injury  flow- 
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ing  from  want  of  notice,  upon  the  guarantor.  The  last  case  mentioned  on  this 
point,  and  one  which  seems  to  be  conclusive  upon  it,  is  that  of  Eeynolds  v. 
Douglass,  12  Pet.,  4:97,  in  which  the  court  establish  these  propositions : 

1.  That  the  guarantor  of  a  promissory  note,  whose  name  does  not  appear 
upon  the  note,  is  bound  without  notice,  where  the  maker  of  the  note  was  in- 
solvent at  its  maturity,  unless  he  can  show  that  he  has  sustained  some  prejudice 
by  want  of  notice  of  a  demand  on  the  maker,  and  of  notice  of  non-payment. 
2.  If  the  guarantor  can  prove  he  has  suffered  damage  by  the  neglect  to  make 
the  demand  on  the  maker,  and  to  give  notice,  he  can  be  discharged  only  to  the 
extent  of  the  damage  sustained.  Tried  by  the  principles  ruled  in  the  author- 
ities above  cited,  and  especially  by  that  from  this  court,  in  12  Pet.,  it  would 
seem  that  this  case  should  admit  of  neither  doubt  nor  hesitancy.  The  note  on 
which  the  action  was  brought  was  given  as  a  guaranty  for  the  payment  of  the 
bill  for  $8,000,  as  is  proved  and,  indeed,  admitted  on  all  hands.  It  is  the  dis- 
tinct and  substantive  agreement  by  which  the  guaranty  of  the  bill  was  under- 
taken. It  is  established  by  various  and  uncontradicted  facts  and  circumstances 
in  the  cause,  and  finally  by  the  solemn  admissions  of  Timberlake,  the  drawer, 
and  Smith,  the  acceptor  of  the  bill,  both  of  whom  have  testified  in  the  cause 
that,  at  the  maturity  of  the  bill,  they  were  both  utterly  insolvent;  that  Tim- 
berlake was  probably  so  before  the  commencement  of  these  transactions;  and 
that  Smith,  before  the  maturity  of  the  bill,  had  made  an  assignment  of  every 
thing  he  had  claim  to,  for  the  benefit  of  others,  and,  amongst  the  creditors 
named  in  that  assignment,  providing  for  the  plaintiff  in  error  as  ranking  high 
amongst  the  preferred  class. 

Under  such  circumstances,  to  have  required  notice  of  the  dishonor  of  the  bill 
would  have  been  a  vain  and  unreasonable  act,  such  as  the  law  cannot  be  pre- 
sumed to  exact  of  any  person.  Upon  a  review  of  the  whole  case,  we  think 
that  the  judgment  of  the  circuit  court  should  be  affirmed. 

HARRIS  v.  ROBINSON. 
(4  Howard,  83ft-352.     1845.) 

Error  to  U.  S.  District  Court,  Northern  District  of  Alabama. 

Opinion  by  Mb.  Justice  Woodbury. 

Statement  op  Facts. —  Under  the  bill  of  exceptions  in  this  case,  the  proper 
practice  in  some  important  particulars  respecting  notices  of  non-payment  of 
promissory  notes  and  bills  of  exchange  is  involved.  It  appears  that  the  de- 
fendant was  indorser  of  such  a  note,  and  at  the  trial  the  court  instructed  the 
jury  that,  if  they  believed  that  the  notary  made  the  inquiries  stated  in  his  dep- 
ositions, and  sent  notice  to  the  defendant,  as  therein  stated,  he  being  ignorant 
of  his  true  residence,  that  the  notice  was  sufficient  to  charge  the  defendant,  and 
that,  under  the  circumstances  of  the  case  as  proved,  it  was  not  necessary  to 
make  inquiry  of  the  holder  of  the  note  as  to  the  residence  of  the  indorser;  to 
which  instructions  the  defendant  excepts.  The  substance  of  the  inquiries 
which  were  made,  as  shown  in  the  depositions,  was  that  the  note,  being  ''  pay- 
xible  and  negotiable  at  the  Planters'  Bank  of  the  State  of  Tennessee  at  Nash- 
ville," the  notary,  after  presenting  it  and  payment  being  refused,  inquired  of 
those  "  not  unlikely  "  to  know  the  residences  or  nearest  postoffioes  of  the  in- 
dorsers,  as  they  were  not  known  to  him.  He  recollects,  as  one  of  whom  he 
inquired,  the  cashier  of  the  bank,  and  was  informed  by  him  that  Harris  lived 
in  Madison  county,  Alabama,  but  that  he  did  not  know  his  nearest  postoffice. 
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The  notary  made  similar  inquiries  of  a  Mr.  Estell,  who  had  resided  in  Madison 
county,  but  was  found  to  be  ignorant  of  the  defendant's  nearest  postoffice;  and 
the  notary  adds  that,  knowing  "  no  other  source  from  whence  to  derive  in- 
formation as  to  where  to  direct"  the  notice,  he  "accordingly  directed"  this 
and  others  "to  Madison  county,  Alabama,  knowing  that,  from  the  general 
rules  of  the  postoflBce  department,  they  would  be  sent  to  Huntsville,  the 
county  seat." 

The  only  "other  circumstances  of  the  case  as  proved"  to  which  the  judge 
probably  refers  are  that  the  name  of  the  present  plaintiflf  appears  on  the  back 
of  the  note  as  the  last  indorser;  that  he  was  then  an  inhabitant  of  Nashville; 
and  that  Joseph  Bradley,  a  witness  for  the  defendant,  testified  that,  before  the 
note  reached  maturity,  he,  then  living  at  Huntsville,  received  notices  from 
Robinson  for  Harris  and  the  other  indorsers,  "requesting  him  to  hand  them  to 
the  defendant  and  the  other  parties,"  in  order  "  to  remind  them  when  said  note 
would  fall  due,"  and  that  he  directed  the  notice  for  Harris  to  his  postolBce  at 
Cross-Roads,  in  Madison  county.  It  is  further  stated,  as  a  part  of  the  case, 
"there  was  no  evidence  to  show  that  the  notary  knew  who  was  the  bolder  of 
the  bill,  or  where  he  resided."  These  being  the  facts  as  proved  concerning  the 
inquiries  and  circumstances  to  which  the  judge  refers,  he  properly  considered  it 
a  question  of  law  whether,  upon  those  facts,  if  believed  by  the  jury,  it  was  nec- 
essary to  make  inquiry  of  the  holder  himself  as  to  the  residence  of  the  indors- 
ers, and  whether  the  notice  as  given  was  in  all  respects  sufficient  to  charge  the 
defendant.  Bank  of  Columbia  v.  Lawrence,  1  Pet ,  583  (§§  995-997,  infra);  10 
Pet,  581  (§§  950-957,  supra);  Bryden  v,  Bryden,  11  Johns.,  187;  Haddock  «?. 
Murray,  1  N.  H.,  140. 

It  is  to  be  regretted  that  some  other  facts  were  not  agreed  or  referred  to 
the  jury,  such  as  the  distance  of  the  residence  of  the  defendant,  as  well  as  of 
the  Cross  Roads  postoffice,  from  Huntsville;  whether  he  was  accustomed  to 
receive  letters  at  the  former  place;  and  who  in  truth  was  the  holder  of  the 
note  at  the  thne  it  fell  due.  But  the  judge  properly  submitted  to  the  jury 
whatever  facts  the  parties  chose  to  present;  and  it  is  usually  the  best  course 
thus  to  submit  complicated  questions  of  law  and  fact,  accompanying  them,  how- 
ever, with  due  legal  instructions  as  to  the  rules  which  ought  to  govern.  3  Kent's 
Comm.,  107.  Then  the  instructions  can  as  easily  be  revised  as  if  the  case  was 
withdrawn  from  the  jury,  and,  what  is  very  desirable,  the  rules  as  to  com- 
mercial paper  can  be  preserved  as  uniform  over  the  commercial  world,  and  the 
holders  of  it  have,  as  they  ought  to  have,  a  fixed  standard,  on  a  like  state  of 
facts,  for  protecting  as  well  as  knowing  their  rights.  11  Johns.,  187;  1  Durn, 
&E.,  1H8;  IKH.,  140. 

§  980.  Any  agent  of  the  holder  may  give  notice  of  protest  to  an  indorser. 

The  first  objection  that  has  been  raised  under  the  instructions  or  ruling  of  the 
court  is,  that  the  notice  does  not  appear  to  have  been  given  by  the  holder  cf 
the  note.  There  is  no  evidence  here  to  indicate  any  person  except  Robinson  or 
the  bank  as  the  holder  at  that  time,  and  probably  at  the  trial  it  was  taken  for 
granted  to  be  one  of  them,  without  making  any  point  concerning  it  to  the  court 
or  jury.  Whichever  it  was,  there  is  no  pretense  but  that  the  notary  came  into 
possession  of  the  note  from  the  agent  of  the  holder  lawfully,  and  with  a  vieWy 
as  agent,  to  make  the  demand,  and,  if  not  paid,  to  give  due  notice.  When 
notes  are  left  at  banks  for  collection,  the  notaries  may  often  be  ignorant  of  the 
names  of  the  holders,  as  the  notes  are  handed  to  them  by  the  cashier.  He 
would  as  properly  do  this  business  when  employed  by  an  agent  of  the  holder^. 
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as  by  the  holder  himself;  and,  having  the  note  in  either  of  these  ways,  he 
would  be  competent  in  law  to  deliver  it  up  if  paid,  or,  if  not  paid,  to  give  no- 
tice of  that  fact  to  the  indorsers.  It  has  been  adjudged  that  any  agent  of  the 
holders  may  give  notice.  Chitty  on  Bills,  527;  Bank  of  Utica  v.  Smith,  18 
Johns.,  239,  in  point;  Stewart  v.  Kennett,  2  Camp.,  177,  by  Lord  EUenborough, 
178;  3  Kent's  Comm.,  108;  Stanton  v.  Blossom,  U  Mass.,*^116;  7  id.,  486;  9  id., 
423.  The  agent  to  collect  the  note  may  do  it.  Mead  v.  Engs,  5  Cow.,  303;  3 
Bos.  &  Pull.,  599;. 2  Taunt.,  38;  15  East,  291;  9  East,  347;  1  Camp.,  349; 
Ogden  V.  Dobbin,  2  Hall,  112.  And  in  9  Yerger,  255,  it  was  decided  that  a 
notary  public  is  a  suitable  agent  for  this  purpose.  It  was  done  by  a  notary  of 
the  agent  in  2  Hall,  112.  The  meaning  of  the  rule  that  the  holder  must  give 
notice  is,  not  that  he  may  not  do  it  by  an  agent,  as  any  other  commercial  act, 
but  that  it  shall  not  be  given  by  some  other  party  on  the  bill  not  standing  in 
the  relation  in  which  the  holder  does,  and  who  has  no  right  to  give  it  and  try 
to  make  the  indorser  responsible  when  the  holder  may  be  willing  to  waive  a 
resort  to  him.  Tindal  v.  Brown,  1  Durn.  &  E.,  170;  7  Ves.  Jr.,  597;  1  Esp., 
333.  In  this  case  the  notice  is  express,  that  "  the  holder  looks  to  you  for  pay- 
ment as  indorser  "  of  the  bill,  and  the  notary  had  the  note  in  his  possession 
{11  East,  117;  2  Camp.,  178),  in  order  to  make  demand  and  give  notice  in 
behalf  of  the  holder. 

§  981.  Notary  need  not  inquire  of  unknown  holder  as  to  indorser'^ 8  address. 

The  onlj'  remaining  questions  which  are  material  are,  whether  any  further 
inquiry,  and  especially  of  the  holder  of  the  note,  ought  to  have  been  made  by 
the  notary,  as  to  the  residence  of  the  endorsers,  before  dispatching  the  notices, 
and  whether  the  notices  sent  were  sufficient,  considering  the  information  he  ob- 
tained, and  his  ignorance  of  the  true  residence  of  the  indorsers.  It  was  a  part 
of  the  evidence  that  the  indorsers  lived  remote  in  another  state,  and  that  the 
notary  was  ignorant  of  the  exact  places  of  their  abode.  Under  such  circum- 
stances, he  was  undoubtedly  bound  to  make  inquiries  of  persons  likely  to  be 
acquainted  with  their  residences.  This  he  did,  and,  among  them,  of  the  cashier 
of  the  bank,  the  person  most  likely  to  be  acquainted  with  the  place  of  abode 
of  those  making  paper  negotiable  and  payable  at  the  bank,  and  of  another  per- 
son who  had  lived  in  the  same  county  with  the  indorsers,  and  not  getting  entire 
certainty  from  either,  he  sent  the  notices,  addressed  as  accurately  as  his  infor- 
mation enabled  him,  to  the  county  where  they  lived,  and  from  the  capital  of 
which  the  notices  would  be  likely  to  be  forwarded  to  the  indorsers.  This,  in. 
most  cases',  might  be  sufficient  as  to  inquiry,  and  especially  where  nobody  was 
known  to  reside  near  who  was  able  and  bound  to  give  fuller  and  more  accurate 
information  on  that  subject.  It  would  usually  satisfy  a  jury  that  the  due  diligence 
hud  been  exercised  which,  and  which  only,  the  law  imposes.  Chitty  on  Bills, 
-525,  8th  Amer.  ed. ;  2  Camp.,  461.  But  it  is  argued  in  this  case  that  the  holder 
probably  lived  in  Nashville,  and  could  and  ought  to  have  been  resorted  to  on 
this  occasion  for  such  information.  Chitty  on  Bills,  525.  This  argument  is 
not  without  force,  and  might  be  insuperable  if  the  notary  knew  who  the  holder 
was,  and  did  not  obtain  otherwise  all  the  intelligence  on  this  subject  which  the 
holder  probably  possessed.  But  the  evidence  not  showing  that  he  knew  him, 
did  he  resort  to  the  holder's  agent,  and  obtain  from  him  all  the  information  on 
this  point  which  the  holder  himself  was  likely  to  have  possessed? 

Supposing  the  bank  to  have  been  the  holder,  the  cashier,  its  agent,  was  re- 
sorted to,  and  doubtless  gave  all  the  intelligence  in  possession  of  the  bank  on 
this  subject.    But  supposing  Robinson  to  have  been  the  holder^  which  is  the 
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only  other  probable  presumption  on  the  evidence,  and  which  is  contended  for 
by  the  defendant,  and  then  the  cashier  was  doubtless  his  agent  to  collect  the 
note,  and  received  from  Robinson  all  he  knew  as  to  the  residences  of  the  prior 
indorsers,  and  communicated  it  to  the  notary  when  applying  to  him  on  the 
subject.  This  is  not  only  the  general  inference  from  what  would  be  likely  to 
take  place  on  such  occasions,  but  is  strengthened  in  this  case  from  the  testimony 
of  Bradley,  on  the  part  of  the  defendant,  saying  that  Robinson,  a  short  time 
prior,  had  sent  notice  to  him  at  Huntsville  for  these  parties,  stating  when  the 
note  fell  due,  and  that  he  requested  him  to  hand  them  to  these  indorsers. 
From  this  it  is  obvious  that  Robinson  supposed  they  resided  in  Huntsville,  or 
he  would  have  sent  the  notices  to  a  different  place;  and  he  would  not  probably 
have  desired  a  resident  of  Huntsville  to  hand  them  to  the  indorsers,  unless  he 
believed  they  lived  in  the  same  place.  There  can  be  little  doubt,  on  this  evi- 
dence, that  the  real  holder,  whether  the  bank  or  Robinson,  did  give'  to  the 
cashier  all  the  information  the  holder  possessed  on  this  subject,  and  that  the 
cashier  communicated  the  same  to  the  notary,  and  that  the  latter  would  have 
obtained  no  more  had  he  known  and  resorted  to  the  holder  in  person,  and  that 
the  cashier,  in  conforming  to  this  information,  by  addressing  notices  to  Madison 
county,  supposing  that,  by  the  rules  of  the  postoffice  department,  they  would 
be  sent  to  Huntsville,  the  county  town,  did  all  which  duty  required  of  him. 

§  982.  Authorities  reviewed  as  to  diligence  necessary  to  find  residence  of 
indorser. 

Beside  the  light  flung  on  this  subject,  and  favorable  to  this  conclusion,  by 
some  of  the  general  positions  in  the  authorities  cited  at  the  bar,  there  are  sev- 
eral precede  its  which  bear  more  directly  on  a  state  of  facts  such  as  exists  in 
this  case,  and  which  deserve  special  notice,  as  they  fortify  the  correctness  of 
the  views  we  have  presented.     In  Stewart  v.  Eden,  2  Caines,  121,  the  court 
ruled  that  the  holder  was  bound  to  inquire  no  further  than  a  reasonable  and 
prudent  man  should,  and  said:  *'  We  do  not  exact  from  him  every  possible  ex- 
ertion," or  inquiry.     Only  "ordinary  diligence"  is  required  in  inquiring.     Cats- 
kill  Bank  -y.  Stall,  15  Wend.,  367.     Only  "reasonable  diligence."     Fisher  v. 
Evans,  5  Bmn.,  543.     So  in  Chapman  v,  Lipscombe,  1  Johns.,  29i,  where  a  bill 
was  drawn  and  dated  in  New  York  city,  on  persons  there,  and  accepted,  bat 
protested  afterwards  for  non-payment,  and  it  did  not  appear  that  the  holder 
knew  where  the  drawers  lived,  but  sent  two  notices  to  them,  one  addressed  to 
New  York  and  one  to  Norfolk,  it  was  held  that  they  were  good,  though  the 
drawer  in  fact  lived  in  Petersburg.     In  that  case,  inquiry  was  made  at  the 
banks  and  elsewhere,  and  notice  was  sent  in  conformity  with  the  information 
received;  but  he  did  not  inquire  of  the  acceptors,  who  lived  in  New  York,  and 
could  have  told  him  correctly  where  the  drawers  lived.     In  3  Kent's  Com.,107y 
it  is  laid  down  that  notice  need  not  always  be  sent  to  the  postoffice  nearest  to 
the  indorser's  residence.     It  suffices  if  sent  to  the  nearest  which  can  be  ascer- 
tained on  due  inquiry.     And  in  1  Pet,  578  (§§  995-997,  infra),  and  2  Pet.,  551 
(§§  964:-970,  supra),  where  a  notice  like  this  was  addressed  to  the  indorser,  as 
belonging  to  the  county  in  which  he  lived,  the  same  rule  is  recognized.    It  is 
true,  that  there  the  party  in  fact  resided  near  the  county  seat  or  received  some 
of  his  letters  there,  about  which  there  is  no  particular  proof  here;  but  it  is  said 
to  be  proper  to  address  a  notice  in  that  way,  "  if  after  due  inquiry  it  is  the  only 
description  within  reach  of  the  person  sending  the  notice."     It  is  enough  to 
send  the  notices  to  the  place  where  the  information  received  reasonably  requires 
him  to  send  them.     2  Car.  &  Payne,  300;  1  Barn.  &  Cress.,  243;*  Bank  of 
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Utica  V.  Davidson,  5  Wend.,  587.  If  the  place  it  reaches  is  the  wrong  one,  he 
is  then  not  in  fault.  5  Yerg.,  67.  All  his  duty  in  this  case  is  to  use  "ordinary 
diligence"  on  the  subject,  and  not  to  insure  at  all  events  that  the  notice  act- 
ually reaches  the  indorser.  1  Pet.,  582;  10  id.,  581.  In  Barr  v.  Marsh,  ^ 
Yerg.,  255,  it  was  held  that  the  holder  was  not  bound  or  presumed  to  know 
\Yhero  the  indorser  lived.  But  it  was  enough  if  the  agent  of  the  indorsee  or 
holder  made  due  inquiry,  and  directed  the  notices  to  the  places  indicated  by  the 
information,  though  wrong.  It  was  the  best  that  could  be  done  under  the  cir- 
cumstances. Nichol  V.  Bate,  7  Yerg.,  307;  Dunlap  v.  Thompson,  5  Yerg.,  67.. 
Where  so  many  postofflces  exist,  the  residences  of  parties  change  so  often,  and 
people  live  so  remote  from  each  other,  as  in  this  country,  it  would  clog  the  cir- 
culation of  negotiable  paper  if  the  bolder  or  his  agent  was  bound  to  know  every 
alteration  in  the  residence  of  indorsers.  The  inquiries  were  at  the  bank,  and  of 
other  persons,  in  the  case  of  Barr  v.  Marsh,  much  as  in  this  instance.  In' 
Sturges  V.  Derrick,  Wightw.  Exch.  Gas.,  77,  an  inquiry  was  made  of  the  son  of 
an  indorser  as  to  his  residence,  and  he  did  not  know  it,  and  the  conrt  held  that 
"sufficient  diligence  had  been  used."  And  in  Stuckert  v.  Anderson,  3  Whart., 
116,  the  case  itself  on  examination  shows  that  an  inquiry  of  the  officers  of  the 
bank  where  the  note  was  discounted  is  deemed  sufficient,  if  there  be  no  others* 
near  who  are  likely  to  know  more  as  to  the  residence  of  the  indorsers. 

Some  cases,  it  is  true,  have  been  more  stringent,  such  as  13  Johns.,  43i,  and 
3  Camp.,  262,  but  they  do  not  contradict  our  conclusions;  as  in  the  first  one, 
the  notice  was  sent  to  a  wrong  place  quite  remote,  and  the  inquiry  is  said  to 
have  been  limited ;  while  in  the  last,  no  inquiry  was  made  except  at  the  "house" 
where  the  bill  was  payable.  Most  of  the  cases  referred  to  on  this  point,  of  due 
diligence  ^n  makmg  inquiry,  are  rather  cases  as  to  due  diligence  in  respect  to 
the  time  when  the  notices  are  sent.  Some  of  those,  as  bearing  on  this,  allow  a 
very  liberal  time  to  make  inquiries  where  the  residence  is  remote  (2  Barn.  & 
Cress.,  2i6;  8  id.,  393;  2  Dowl.  &  Ryl.,  385;  2  Mood.  &  Ry.,  359),  and  only  re- 
quire the  notice  to  be  sent  as  soon  as  information  is  obtained  under  proper 
exertion.  1  Barn.  &  Cress.,  215 ;  Gow,  81 ;  2  Camp.,  462.  And  some  go  so 
far  as  to  excuse  giving  notice  at  all  if  the  place  of  residence  at  the  time  is  un- 
fixed (4  Camp.,  285)  or  cannot  be  ascertained.  10  Pet.,  580,  and  9  Wheat.,  591 
(§g  75i-759,  82ipra),  before  quoted.  In  the  case  now  under  consideration,  then, 
the  conclusion  seems  well  sustained  that  reasonable  inquiries  were  made  as  to 
the  residences  of  the  indorsers,  and  notices  promptly  dispatched,  by  a  proper 
agent,  in  conformity  with  the  information  received.  Whether  the  notices  were 
actually  received  or  not,  and  whether,  if  received,  it  was  not  as  soon  as  if  they 
had  been  directed  to  the  Cross  Roads  postoffice,  does  not  appear,  nor  is  it  ma- 
terial, as  the  circumstances  before  mentioned  show  due  diligence,  and  thus  make 
out  a  sufficient  case,  whether  the  notices  ever  reached  the  indorsers  or  not.  Let 
the  judgment  below  be  affirmed. 

Mr.  Justice  McLean  dissented,  holding  that  the  holder  of  the  note,  knowing 
the  residence  of  the  indorser,  is  bound  to  inform  the  notary,  and  that  the  no- 
tary is  bound  to  make  inquiry  of  the  holder.  Preston  v.  Daysson,  7  La.,  7; 
Hill  V.  Varnell,  3  Greenl,  233;  Hartford  Bank  v,  Stedman,  3  Conn.,  489;  Bev- 
eridge  v.  Burgis,  3  Camp.,  262;  Bateman  v.  Joseph,  12  East,  433;  Story  on. 
Prom.  Notes,  370,  note  1,  cited.    Mr.  Justice  M'Kinley  dissented. 
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FRENCH  V.  BANK  OF  COLUMBIA. 
(4  Cranch,  141-164.     1807.) 

Error  to  the  Circuit  Court  for  the  District  of  Columbia- 
Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  The  material  question  in  this  case  is,  whether  a  per- 
son wh3  in  orses  a  promissory  note  for  the  accommodation  of  the  drawer  be 
discharged  from  the  responsibility  which  the  indorsement  creates,  by  the  failure 
of  the  l)oider  to  demand  payment  of  the  maker  in  the  usual  time,  and  to  give 
notic '  to  li  e  indorser  that  the  note  is  not  paid. 

§  983.  Demand  aiuL  notice  necessary  to  charge  accommodation  indorser  of 
note. 

That  by  the  general  rule  of  law,  the  omission  to  demand  payment  from  the 
maker  when  the  note  becomes  payable,  and  to  give  notice  to  the  indorser  that 
payment  has  bjen  refused,  discharges  the  indorser,  is  admitted;  but  from  this 
general  rule  of  law  exceptions  exist,  and  the  counsel  for  the  defendants  in  error 
contend  that  the  case  stated  is  comprehended  in  one  of  these  exceptions.  It 
is  laid  down  as  an  exception  to  the  general  rule,  in  its  application  to  bills  of  ex- 
change, that  if  the  drawer  has  no  eflfects  in  the  hands  of  the  drawee,  notice  of 
the  dishonor  of  the  bill  may  be  dispensed  with,  and  the  case  of  an  indorser  of  a 
promissory  note  for  the  accommodation  of  the  maker  is  said  to  come  within  the 
same  reason  and  the  same  law.  The  correctness  of  this  position  will  be  best 
tested  by  considering  the  reason  of  the  rule,  and  the  reason  for  the  exception. 
Why  is  it  that  notice  must  immediately  be  given  to  the  drawer  that  his  bill  is 
dishonored  by  the  drawee?  It  is  because  he  is  presumed  to  have  effects  in  the 
hands  of  the  drawee,  in  consequence  of  which  the  drawee  ought  to  pay  the  bill, 
and  that  he  may  sustain  an  injury  by  acting  on  the  presumption  that  the  bill 
is  actually  paid.  The  law  requires  this  notice  not  merely  as  an  indemnity 
against  actual  injury,  but  as  a  security  against  a  possible  injury,  which  may 
result  from  the  laches  of  the  holder  of  the  bill.  To  this  security,  then,  it  would 
seem,  the  drawer  ought  to  remain  entitled,  unless  his  case  be  such  as  to  take 
him  out  of  the  reason  of  the  rule.  A  drawer  who  has  no  effects  in  the  hands 
of  the  drawee  is  said  to  be  without  the  reason  of  the  rule,  and  therefore  to 
form  an  exception  to  it.  This  has  been  laid  down  in  the  books  as  a  positive 
qualification  of  the  rule,  but  has  seldom  been  so  laid  down,  except  in  cases 
where,  in  point  of  fact,  the  drawer  had  no  right  to  expect  that  his  bill  would 
be  honored,  and  could  sustain  no  injury  by  the  neglect  of  the  holder  to  give 
notice  of  its  being  dishonored.  In  reason  it  would  seem  that  in  such  cases  only 
can  the  exception  be  admitted,  and  that  the  necessity  of  notice  ought  to  be 
dispensed  with  only  in  those  cases  where  notice  must  be  unnecessary  or  imma- 
terial to  the  drawer. 

§  98 4.  authorities  revieioed. 

The  reasoning  of  the  judges  in  most  of  the  cases  which  have  been  cited 
would  seem  to  warrant  this  restriction  of  the  exception.  The  case  of  Bicker- 
dike  V.  Bollman,  1  Term  11.,  4o5,  was  a  bill  drawn  by  a  debtor  on  his  creditor, 
without  a  single  accompanying  circumstance  which  could  raise  an  expectation 
that  the  bill  would  be  accepted  or  paid.  Notice  in  this  case  was  declared  to  ba 
unnecessary.  Justice  Ashhurst  gives  as  a  reason  for  this  opinion,  that  the  draw- 
ing was  in  itself  a  fraud.  Tiiis  reason  must  be  considered  as  additional  to  the 
general  ground  on  which  the  case  was  placed  in  the  argument,  which  was,  that 
the  want  of  notice  could  not  possibly  affect  the  drawer.     The  particular  rea 
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son  given  by  Justice  Ashhurst  for  his  opinion  is  clearly  inapplicable  to  any 
case  in  which  the  drawer  was  justified  in  drawing.  Into  the  opinion  of  Justice 
Buller  some  general  reasoning  is  introduced  from  which  it  is  fairl}^  doduciblo 
that  he  considered  the  drawer  as  having  no  right  to  expect  that  the  bill  would 
be  paid  and  as  being  liable  to  no  injury  from  the  want  of  notice,  and  that  these 
were  the  true  grounds  of  the  exception.  He  says,  "  If  it  be  proved  on  the  part 
of  the  plaintiff  that  from  the  time  the  bill  was  drawn  till  the  time  it  became 
due  the  drawee  never  had  any  effects  of  the  drawer  in  his  hands,  I  think  notice 
to  the  drawer  is  not  necessary;  for  ho  must  know  whether  he  had  efifects  in 
the  hands  of  the  drawee  or  not;  and  if  he  had  none,  he  had  no  right  to  draw 
upon  him  and  to  expect  payment  from  him;  nor  can  he  be  injured  by  the  non- 
payment of  the  bill,  or  the  want  of  notice  that  it  has  baen  dishonoreJ."  These 
observations  were  in  fact  applicable  to  the  cass,  for  the  drawer  was  the  debtor 
of  the  drawee,  and  had  no  right  to  draw  the  bill,  nor  reason  to  expe-jt  that  it 
would  be  accepted.  This  principle  was  recosjnized  in  GooJall  v.  DjIIv,  1  Term 
R.,  712,  in  which  the  same  idea,  so  far  as  respects  the  impossibility  of  injury  to 
the  drawer,  was  repeated.  This  point  came  on  again  to  be  considered  in  the 
case  of  Rogers  v.  Stephens,  2  Term  R,  713,  in  which,  as  between  the  drawer 
and  drawee,  there  was  no  pretext  of  a  right  to  draw.  It  was  said  that  a  third 
person  had  stated  himself  to  have  fuuvls  m  the  hands  of  the  drawee;  that  the 
bill  was  really  drawn  on  the  credit  of  those  funds,  and  that  loss  had  been  act- 
ually sustained  from  the  want  of  notice.  But  these  facts  formed  no  part  of 
the  Ccise.  If  they  had,  it  is  apparent  that,  in  the  opinions  of  Lord  Kenyo:i  and 
Justice  Grose,  they  would  have  .been  decisive  in  favor  of  the  necessity  of  notice, 
unless  that  necessity  had  been  dispensed  with  by  the  subsequent  conduct  of  the 
drawer.  Lord  Kienyon  states  the  reason  whv  notice  need  not  be  given  to  the 
person  who  draws  without  funds  in  the  hands  of  the  drawee  to  be,  "  because 
the  drawer  must  know  that  he  had  no  right  to  draw  on  the  drawee."  The 
opinions  of  Lord  Kenyon  and  Justice  Grose  in  this  respect,  though  not  assented 
to,  were  not  controverted  by  Justice  Ashhurst.  The  decision  in  Rogers  v. 
Stephens,  2  Term  R.,  713,  was  made  on  the  authority  of  Bickerdike  v.  Bollman. 
It  would  seem  to  be  the  fair  construction  of  these  cases,  that  a  person  having 
a  right  to  draw  in  consequence  of  engagements  between  himself  and  the  drawee, 
or  in  consequence  of  consignments  made  to  the  drawee,  or  from  any  other 
cause,  ought  to  be  considered  as  drawing  upon  funds  in  the  hands  of  the 
drawee,  and  therefore  as  not  coming  within  the  exception  to  the  general  rule. 
The  transaction  cannot  be  denominated  a  fraud,  for  in  such  case  it  is  a  fair 
commercial  transaction.  Neither  can  it  be  truly  said  that  he  had  no  right  to  ex- 
pect his  bill  would  be  paid,  for  a  person  authorized  to  draw  must  expect  his  draft 
will  bo  honored.  Neither  can  it  be  said  that  he  has  virtual  notice  of  the  pro- 
test, and  that  actual  notice  is  useless,  and  the  want  of  it  can  do  him  no  injury ; 
for  this  is  only  true  when  at  the  time  of  drawing  the  drawer  has  no  reason  to 
expect  that  his  bill  will  bo  paid.  A  person  having  a  right  to  draw,  and  a  fair 
right  to  expect  that  his  bill  will  be  honored,  would  not  come  within  the  reason 
of  the  exception,  and  therefore,  it  may  well  be  contended,  ought  not  to  be 
brought  within  the  exception  itself.  This  doctrine  appears  to  be  contradicted 
in  the^case  of  Walwyn  v.  St.  Quintin,  1  Bos.  &  Pull.,  652.  In  that  case  the  bill 
was  drawn  to  accommodate  the  indorser,  who  had  previously  placed  securities, 
on  which  he  wished  to  raise  money,  in  the  hands  of  the  acceptor;  but  the 
drawer  had  no  efifects  in  his  hands.  It  was  deterWiined  that,  in  this  case,  no- 
tice to  the  drawer  was  unnecessary.  If  this  determination  should  be  considered 
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without  examining  the  reasoning  on  which  it  was  founded,  the  reader  would 
conclude  that  the  single  circumstance  of  drawing  without  funds  in  the  hands 
of  the  drawee  belonging  to  the  drawer  subjectet^l  him,  without  no(i3e,  to  the 
payment  of  his  bill,  if  dishonored,  at  any  period  of  time  when  not  barred  by  the 
act  of  limitations,  and  that  no  demonstration  of  his  perfect  right  to  draw,  or 
of  the  loss  to  which  the  want  of  notice  had  exposed  him,  could  relieve  him 
from  the  claim  of  the  holder  of  the  bill.  For  in  this  case  the  drawee,  having 
accepted  on  funds,  the  drawer  had  a  right  to  expect  that  the  bill  would  be  paid, 
could  not  be  chargeable  with  fraud  in  drawing  nor  required  to  prepare  other 
funds  to  prevent  the  disgrace  and  injury  of  his  bill's  being  dishonored,  or  to 
take  measures  to  secure  himself  against  the  acceptor  or  indorser.  He  does  not 
appear  to  have  come  within  any  one  reason  assigned  in  the  cases  of  Bickerdike 
V,  Bollman  or  of  Eogers  v.  Stephens,  for  the  exception  stated  in  those  cases  to 
the  general  rule.  This  induces  the  necessity  of  examining  with  particular  at- 
tention the  reasons  given  by  the  judge,  which  must  be  considered  as  explana- 
tory of  the  decision.  In  delivering  the  opinion  of  the  court  Lord  Chief  Justice 
Eyre  said :  "  The  true  fact  is  that  this  was  the  acceptor's  bill  and  not  the 
drawer's."  "  The  transaction  in  this  case  was  a  mode  by  which  the  acceptor 
advanced  a  sum  of  money  to  the  paj^ee,  and  the  drawer  was  a  mere  instrument 
of  the  acceptor."  "It  seems  clear  that  notice  can  be  of  no  use  to  him,  his  sit- 
uation being  this:  that  if  the  acceptor  do  not  pay,  he  must,  and  may  then,  and 
not  till  then,  resort  to  the  acceptor  to  be  reimbursed.  Notice,  therefore,  can 
amount  to  nothing,  for  his  situation  cannot  be  changed." 

It  is  observable  that  the  principle  supposed  to  be  laid  down  in  the  cases 
previously  adjudged  as  constituting  the  reason  for  the  exception  is  here  ex- 
pressly recognized,  and  forms  the  great  and  operative  motive  for  the  judgment 
of  the  court.  It  is  that  notice  could  be  of  no  use;  that  the  drawer  could  not 
avail  himself  of  it;  that  he  could  take  no  step  which  would  in  any  manner 
change  his  situation ;  that  he  could  have  no  recourse  against  the  acceptor  until 
he  paid  the  bill.  In  no  case  is  the  reason  of  the  exception  more  explicitly 
given,  and  the  only  difficulty  is  to  apply  the  reasoning  to  the  facts  as  reported. 
The  court  seems  to  have  supposed  that,  since  the  drawer  could  not  maintain  an 
action  against  the  acceptor  until  he  had  taken  up  the  bill,  that  it  was  pertectiy  use- 
less to  enable  him,  by  proper  notice,  to  employ  those  other  various  means  which 
he  might  have  taken  to  secure  himself.  Such  is  not  the  reasoning  of  the  judges 
in  the  cases  previously  decided,  and  this  reasoning  certainly  would  not  be  per- 
mitted to  apply  to  an  indorser  who  had  given  value  for  the  bill,  not  knowing 
that  it  was  drawn  without  funds  in  the  hands  of  the  drawee.  Yet  he  would  be 
unable  to  recover  from  the  drawer  until  he  had  taken  up  the  bill.  If  an  action 
could  not  have  been  maintained,  might  not  the  drawer  have  effects  of  the 
drawee  in  his  hands  which  he  might  retain,  or  might  not  various  other  means 
of  saving  himself  be  neglected  in  consequence  of  the  opinion  that  the  bill 
would  be  paid?  If  this  might  be,  how  can  it  be  true  that  notice  would  be  of  no 
use  to  him?  If  the  fact  even  be  that  the  drawer  could  only  sue  the  acceptor 
in  such  a  case  as  this,  after  having  himself  discharged  the  bill,  still  he  ought 
to  have  notice,  that  he  might  immediately  take  it  up  for  the  purpose  of  pro- 
ceeding against  the  acceptor.  The  reasoning  of  Lord  Chief  Justice  Eyre,  to 
be  perfectly  consistent  with  itself  and  with  the  principles  laid  down  in  previous 
decisions,  would  seem  to  be  predicated  on  an  understanding  on-  the  part  of  the 
drawer  when  the  bill  was  t^t.awn  that  it  was  not  to  be  paid  by  the  acceptor,  or 
on  the  idea  that  a  bill  drawn  without  funds  is  not  a  commercial  transaction, 
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and  not  subject  to  commercial  rules.  The  presumptions  are  rendered  the  stronger 
from  the  cases  afterwards  stated,  in  which  a  drawer  without  funds  in  the  hands 
of  his  drawee  would  still  be  entitled  to  notice.  These  are  "acceptances  on  the 
faith  of  consignments  from  the  drawer  not  come  to  hand,"  and  "  acceptances 
on  the  ground  of  fair  mercantile  agreement;"  to  which,  he  says,  may  possibly 
be  added  many  others.  If  the  exception  admits  of  these  exceptions  and  of 
many  others,  it  would  be  difficult  to  apply  it  to  any  case  of  a  fair  transaction, 
where  the  drawer  had  really  a  right  to  draw,  unless  it  be  supposed  not  to  be 
governed  by  the  law  merchant. 

The  judge  next  proceeds  to  describe  the  case  in  which  notice  is  not  requisite. 
He  says:  *'  Where  the  drawer  has  no  effects,  and  has  no  fair  pretense  for  draw- 
ing, or  where  he  draws  without  effects  intended  to  be  applied  in  payment  and 
onl}'  for  the  purpose  of  raising  money  by  discount  for  himself,  and  a  fortiori 
ioT  the  acceptor,  it  is  fairly  deducible  from  the  cases  that  notice  need  not  be 
given."  It  is  not  only  necessary  that  the  drawer  should  have  no  effects,  but 
also  that  he  should  have  no  fair  pretense  for  drawing.  Now  he  may  have  a 
fair  pretense,  as  in  the  casa  of  a  "  fair  mercantile  agreement,"  without  having 
any  funds  in  the  hands  of  the  drawee,  which  notice  of  non-accep':ance  of  the 
bill  might  enable  him  to  withdraw;  and  yet  in  such  case  it  would  appear,  from 
the  language  of  the  court,  that  notice  could  not  be  dispensed  with.  "  Where  he 
draws  only  for  the  purpose  of  raising  money  by  discount  for  himself,  and  a 
fortiori  for  the  acceptor,"  notice  need  not  be  given.  Where  he  draws  solely  for 
the  purpose  of  raising  money  by  discount  for  himself,  he  expects  to  pay  the  bill, 
and  there  is  no  person  to  whom  he  can  resort  for  repayment.  Taere  is  no 
person  on  whom  he  can  have  a  legal  or  an  equitable  demand,  in  consequence  of 
the  non-payment  of  the  bill.  But  how  can  the  sama  reasoning  ba  said  to  apply 
a  fortiori  to  the  case  of  the  bill  being  drawn  for  the  use  of  the  acceptor? 
In  such  <jase  the  relative  situation  of  the  parties  must  be  substantially  the  same 
as  if  the  money  raised  on  the  bill  for  the  acceptor  were  funds  of  the  drawer  in 
his  hands,  on  which  the  bill  was  drawn.  Every  motive  for  requiring  notice  of 
non-payment,  in  the  case  of  a  bill  drawn  upon  funds,  except  that  which  results 
from  a  right  to  claim  those  funds  by  a  suit,  would  apply  to  a  bill  drawn  to  raise 
money  for  the  acceptor,  unless  it  was  understood  at  the  time  that  the  acceptor 
was  not  to  pay  the  bill.  The  case  of  Walvvyn  v,  St.  Quintin,  then,  can  only  be 
supported  on  the  idea  of  an  understanding  that  the  drawee  was  not  to  pay  the 
bill,  or  that  a  bill,  drawn,  not  in  the  usual  course  of  business,  is  a  transaction  to 
which  commercial  rules  do  not  apply.  In  the  case  of  Whitfield  v.  Savage,  2 
Bos.  &  Pull.,  277,  the  drawer  had  funds  in  the  hands  of  the  acceptor,  and  the 
decision  turned  upon  that  point. 

The  reasoning  on  the  cases  of  protested  bills  has  been  gone  into  the  more  at 
large,  because  it  has  been  considered  as  applicable  (o  promissory  notes  indorsed 
under  the  statute  of  Anne,  which  is  admitted  to  be  in  force  in  Maryland.  The 
indorser  has  been  considered  as  the  drawer,  and  the  maker  of  the  note  as  the 
acceptor ;  .and  in  all  cases  of  an  indorsement  for  accommodation,  the  indorser  is 
likened  to  a  drawer  without  funds  in  the  hands  of  the  acceptor.  Where  the 
money  raised  upon  the  note  is  received  by  the  indorser,  so  that  the  note  is  dis- 
counted, in  truth,  for  his  accommodation,  not  for  that  of  the  maker,  he  is  un- 
questionably without  funds  in  the  hands  of  the  acceptor,  must  expect  to  pay 
the  note  himself,  and  cannot  require  notice  of  its  non-payment  by  the  maker. 
But  the  same  reasons  do  not  ap}>ear  to  exist  where  the  note  has  been  discounted 
for  the  maker.     In  that  case  the  funds  which  i*epresent  the  note  are  in  the 
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hands  of  the  maker,  or,  to  use  the  langaa^^e  applicable  to  bills,  in  the  banJs  of 
the  acceptor,  before  the  draft  becomes  payable;  thedrawer  had  a  rij^ht  to  draw, 
and  had  a  right  to  expect  that  his  bill  would  be  paid.  Upon  principles  of  re«r 
son  and  of  justice,  then,  it  would  seem  that  notice  of  non-payment  could  be  as 
little  dispensed  with  in  this  case  as  if  he  had  himself  paid  the  money  to  the 
maker  of  the  note,  and  then  received  it  from  the  bank,  or  as  if  the  note  bad 
been  given  him  for  a  previous  debt,  and  hsul  been  discounted  for  his  own  use. 

Notice  of  non-payment  by  the  maker  is  necessary,  because  the  undertaking 
of  the  indorser  is  conditional;  and  wherever,  in  fact,  the  transaction  is  such 
that  the  maker  of  the  note  ought  in  justice  to  pay  it,  and  is  bound  ultimately 
to  make  it  good,  it  would  seem  reasonable  that  payment  should  be  demanded 
from  him,  and  that  reasonable  notice  of  non-payment  should  be  given  to  the 
indorser.  If,  however,  the  course  of  decisions  be  otherwise,  the  indorser  of  a 
note  for  the  accommodation  of  the  maker  must  come  within  the  exception 
which  dispenses  with  notice  in  his  case.  The  cases  which  have  been  adjudged 
in  England  on  promissory  notes  are  anterior,  in  point  of  time,  to  the  cases  of 
Walwyn  v.  St.  Quintin,  and  of  Whitfield  v.  Savage.  The  first  which  has  been 
cited  is  De  Berdt  v.  Aikinson,  2  11.  Black.,  336.  This  note  was  indorsed  for 
the  accommodation  of  the  maker,  the  indorser  well  knowing  at  the  time  that  the 
maker  was  insolvent.  Four  judges  who  tried  the  cause  were  unanimously  of 
opmion  that  want  of  notice  did  not  discharge  the  indorser.  The  opinion  of  the 
chief  justice  was  founded  on  the  known  insolvency  of  the  maker,  and  the  con- 
sequent impossibility  that  loss  could  be  sustained  by  the  indorser  from  want  of 
notice.  The  opinion  of  Justice  Buller  was  founded  on  the  circumstance  that 
the  note  was  indorsed  for  the  accommodation  of  the  drawer.  He  states  ex- 
plicitly that  the  general  rule  is  only  applicable  to  fair  transactions,  and  by  fair 
transactions  he  means  '^  bills  or  notes  given  for  value  in  the  ordinary  course  of 
tt'ade."  Justices  Heath  and  Rooke  accorded  in  the  decision,  but  whether  for 
the  reasons  assigned  by  the  chief  justice,  or  for  those  assigned  by  Justice 
Buller,  or  for  both,  does  not  appear. 

The  same  point  came  on  to  be  considered  in  the  case  of  Nicholson  v.  Goiithit, 
2  H.  Black.,  609.  This  was  a  strong  cpse,  beciiuse  the  indorsement  was  made 
in  consequence  of  a  previous  engagement  on  the  part  of  the  indorser  to  guar- 
anty the  payment  of  a  debt  due  from  the  maker  of  the  note,  who  appears, 
from  the  transaction,  to  have  b^en  in  bad  circumstances  at  the  time,  and  who 
became  insolvent  before  the  note  was  payable.  From  his  connection  with  the 
maker,  and  from  other  circumstances,  the  indorser  must  have  known  that  the 
maker  would  not  pay  the  note,  and  it  was  the  understanding  of  all  parties  that 
it  should  be  paid  by  the  indorser.  The  justice  of  the  case  was  said  to  be 
clearly  in  favor  of  the  plaintiff,  and  under  ah  impression  that  the  want  of  no- 
tice in  this  case  could  not  injure  the  plaintiff,  the  lord  chief  justice  bad,  at  the 
trial,  instructed  the  jury  that  it  was  unnecessary,  and,  indeed,  that  it  might  be 
considered  as  received  by  anticipation.  In  this  case  the  note  was  not  made 
merely  to  raise  money,  but  was  made  to  pay  a  debt.  The  indorser,  however, 
gave  no  value  for  it,  and,  if  likened  to  the  drawer  of  a  bill  of  exchange,  he 
had  drawn  without  funds  in  the  hands  of  the  acceptor,  and  with  a  knowledge 
that  the  acceptor  would  not  pay  the  bill.  But  m  the  argument  in  favor  of  a 
new  trial,  the  counsel  contended  that  the  law  upon  a  promissory  note  was  dif- 
ferent, in  this  respect,  irom  the  law  on  a  bill  of  exchange,  and  though  notice  of 
the  dishonor  of  a  bill  drawn  without  funds  in  the  hands  of  the  drawee  need 
not  be  given,  yet  the  rule  in  the  case  of  promissory  notes  is  totally  different, 
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and  notice  must  in  all  cases  be  given  to  the  indorser.  In  delivering  the  opin- 
ion of  the  court,  Lord  Chief  Justice  Eyre  assented  to  this  distinction,  and  ad- 
mitted the  rule  with  respect  to  notice  to  the  indorser  to  be  as  stated.  He 
therefore  reversed  his  own  decision  at  nwi  pinits^  and  granted  a  new  trial  upon 
the  strict  law,  contrary  to  his  ideas  of  the  justice  of  the  case.  Heath  and 
Eooke  concurred  in  this  opiftion.  BuUer  was  not  present,  and,  reasoning  from 
his  opinion  in  the  case  of  De  Berdt  v.  Atkinson,  it  is  probable  he  would  not 
have  concurred  in  the  decision  of  this  ease. 

§  986.    When  notice  to  accommodation  indorser  may  he  dispensed  with. 

liowever,  then,  the  law  may  be  with  regard  to  the  drawer  of  a  bill  of  ex- 
change who  from  other  circumstances  may  fairly  draw,  but  who  has  no  effects 
in  the  hands  of  the  drawer,  it  seems  settled  in  England,  by  the  case  of  Nichol- 
son V.  Gouthit,  that  the  law  with  regard  to  a  promissory  note  is  ditferent,  and 
that  if,  in  any  case  where  the  note  is  made  for  the  benefit  of  the  maker,  notice 
to  the  indorser  can  be  dispensed  with,  it  is  only  in  the  case  of  an  msolvency 
known  at  the  time  of  indorsement.  In  point  of  reason,  justice,  and  the  nature 
of  the  undertaking,  there  is  no  case  in  which  the  indorser  is  better  entitled  to 
demand  strict  notice  than  in  the  case  of  an  indorsement  for  accommodation, 
the  maker  having  received  the  value.  This  court  is  of  opinion  that  the  circuit 
court  erred  in  directing  the  jury  that  the  laches  of  the  plaintiffs,  in  failing  to 
demand  payment  of  the  maker  of  the  note,  and  to  give  notice  of  non-paj'ment 
to  the  indorser,  did  not  deprive  the  plaintiffs  of  their  remedy  against  the  in- 
dorser, and,  therefore,  the  judgment  rendered  in  this  case  is  reverssd,  and  the 
cause  remanded  for  further  trial.     A  new  trial,  with  instructions,  etc. 

Judgment  reversed. 

WILDES  V.  SAVAGE. 

(Circuit  Court  for  Massachusetts:  1  Story,  22-88.    1839.) 

Opinion  by  Story,  J. 

Statement  of  Facts. —  The  plaintiffs  are  bankers,  doing  business  in  London 
and  in  Boston.  Samuel  Austin,  Jr.,  is  their  agent  and  attorney.  In  June,  1836, 
James  S.  Bruce,  a  merchant  of  Boston,  applied  to  Mr.  Austin  for  a  credit  \x\xm, 
the  plaintiffs  for  £2,000,  which  said  Austin  agreed  to  issue,  in  behalf  of  the 
plaintiffs,  upon  condition  that  the  goods  purchased  with  the  proceeds  should  be 
consigned  to  the  plaintiffs,  and  that,  in  addition  thereto,  as  a  further  security, 
said  Bruce  should  furnish  a  personal  guaranty  to  the  amount  of  £500.  The 
defendant  agreed  to  become  such  guarantor,  and  thereupon  said  Austin  gave  to 
said  Bruce  a  letter*  of  credit  for  the  sum  aforesaid,  on  behalf  of  the  plaintiffs, 
dated  June  7,  1836,  to  be  drawn  for  on  account  of  said  Bruce,  by  Joseph 
Tuckerman,  Jr.,  then  about  to  proceed  to  the  East  Indies,  or,  in  his  absence,  by 
the  house  of  Kussell  &  Co.  of  Canton.  Upon  the  letter  of  credit  Bruce,  by  an 
indorsement  in  writing,  promised  to  place  the  plaintiffs  in  funds  to  cover  the 
drafts  with  a  banker's  commission,  interest,  charges,  etc.,  or  settle  the  same  in 
Boston.  And  the  defendant,  by  another  indorsement  in  writing,  guarantied  to 
the  plaintiffs  a  punctual  fulfilment  of  Bruce's  agreement,  to  the  extent  of  £500, 
promising  in  case  of  his  default  to  pay  that  amount  on  demand  to  the  order  of 
the  plaintiffs.  Joseph  Tuckerman  proceeded  to  the  East  Indies  soon  after  the 
date  of  the  letter  of  credit.  On  the  2Sth  of  November,  1836,  Bruce  became 
insolvent  and  executed  a  general  assignment,  pursuant  to  the  statute  of  Massa- 
chusetts of  1836.     The  defendant  became  a  party  to  the  assignment  on  the  day 
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of  its  date,  and  received  dividends  on  the  1st  of  July,  twenty  per  cent.;  in 
October,  1837,  fifteen  per  cent.,  and  on  September  3,  1838,  ten  per  cent.,  but 
he  has  never  made  any  claim  on  account  of  the  said  guaranty.  On  the  25th  of 
April,  1837,  Kussell  &  Co.,  in  the  absence  of  Tuckerman,  drew  on  the  faith  of 
said  letter  of  credit  and  for  account  of  said  Bruce,  a  bill  on  the  plaintiffs,  for 
£2,000,  payable  to  the  order  of  the  plaintiffs  at  six  months'  sight.  The  said  bill 
was  in  part  paj^ment  of  a  shipment  of  teas  m^de  by  said  Russell  &  Co.  to  Bos- 
ton, for  account  of  said  Bruce,  and  consigned  to  the  plaintiffs.  Russell  &  Co. 
remitted  the  bill  directly  to  the  plaintiffs,  and  being  then  indebted  to  theiti,  the 
said  bill  was  received  by  the  plaintiffs,  on  or  about  October  6,  1837,  and  passed 
to  the  credit  of  Russell  &  Co.  in  account  current.     On  the  25th  day  of  June, 

1837,  the  plaintiffs  suspended  payment,  and  after  that  day  declined  accepting 
all  bills  drawn  under  letters  of  credit,  heretofore  granted  by  said  Austin.  Their 
failure  and  refusal  to  accept  bills  were  publicly  known  in  Boston  about  the  15th 
of  July,  1837,  and  the  defendant,  who  is  conversant  with  such  matters,  had 
knowledge  thereof  on  or  soon  after  that  day. 

On  the  2d  of  May,  1836,  Austin,  as  agent  aforesaid,  gave  to  Bruce  another 
letter  of  credit,  upon  which  the  defendant  entered  into  a  guaranty  of  the  same 
date.  A  bill  was  drawn  under  this  last  mentioned  letter,  and  on  presentment 
thereof  to  the  plaintiffs  in  London,  they  refused  acceptance  thereof,  and  wrote 
to  Bruce  a  letter,  ujider  date  of  June  29,  1837.  This  letter  was  received  by 
Bruce  on  or  about  the  9th  of  August,  1837,  and  its  contents  were  made  known 
by  Bruce  to  the  defendant,  in  the  course  of  a  few  days  after  its  receipt.  The 
teas  purchased  with  this  bill  were  received  in  Boston  by  Mr.  Austin,  as  the 
attorney  of  the  plaintiffs,  about  August  28,  1837.  On  October  6,  1837,  the 
plaintiffs  notified  to  Mr.  Bruce,  by  letter,  that  Russell  &  Co.  had  drawn  on 
them  for  £2,000,  under  said  letter  of  credit,  and  that  said  bill  would  fall  due 
on  the  8th  of  April  then  next,  and  requested  him  to  provide  for  its  payment 
with  their  partner  in  New  York,  or  their  agent  in  Boston.  On  the  5th  of  Sep- 
tember, 1837,  Bruce  executed  to  Russell  &  Co.  an  assignment  of  all  his  interest 
in  the  teas  then  in  the  hands  of  Austin,  which  assignment  was  procured  in  Bos- 
ton by  Mr.  Forbes,  to  secure  Russell  &  Co.  in  case  the  plaintiff  should  not 
accept  and  pay  the  said  draft  of  £2,000. 

On  the  5th  of  May,  1838,  Mr.  Austin  made  a  formal  demand  on  Mr.  Bruce 
for  the  fulfilment  of  his  engagement,  stating  that  be  had  received  intelligence 
that  the  bill  had  been  received  and  passed  to  the  credit  of  Russell  &  Co.  by  the 
plaintiffs.    To  this  letter  Mr.  Bruce  made  no  answer.     On  the  13th  of  October, 

1838,  Mr.  Austin  repeated  that  request  by  letter  to  Mr.  Bruce,  to  which  Mr. 
Bruce  made  no  answer;  in  which  last  letter  Mr.  Austin  notified  to  Mr.  Bruce, 
that  he  should,  after  the  Monday  following,  sell  the  teas,  holding  him  and  the 
defendant  accountable  for  the  deficiency,  if  any.  The  teas  were  afterwards 
sold  from  time  to  time  by  Mr.  Austin,  who  remitted  the  proceeds  to  the  plaint- 
iffs in  London ;  and  on  making  up  the  account  it  appeared  that  they  fell  short 
of  the  amount  due  the  plaintiffs  by  the  sum  of  £728.  The  last  parcel  of  the  teas 
was  sold  in  January,  1839;  and  Mr.  Austin,  on  the  4th  of  March,  notified  to 
Mr.  Bruce  that  h^  had  received  the  account  from  the  plaintiffs,  showmg  that 
deficiency.  In  the  autumn  of  1838,  Mr.  Austin  verbally  notified  to  Mr.  Savage, 
that  the  teas  were  on  sale,  and  would  probably  leave  a  deficiency  of  more  than 
JB500,  for  which  the  plaintiffs  would  look  to  him  upon  his  guaranty,  to  which 
Mr.  Savage  replied  in  terms  neither  admitting  nor  denying  his  liability.  On 
the  11th  of  March,  1839,  Mr.  Austin  received  from  the  defendant  a  letter,  dated 

790 


PROTEST  AND  NOTICE.  §  986. 

March  9th,  stating  that  the  plaintiffs'  account  had  been  shown  to  him  by  Mr. 
Bruce  at  Mr.  Austin's  request,  but  denying  any  right  of  claim  against  him,  the 
defendant.  To  which  Mr.  Austin  replied  on  the  11th  of  March,  making  a 
formal  demand  on  the  defendant  for  the  deficiency.  To  this  demand  Mr.  Sav- 
age replied  on  the  12th  of  March,  reiterating  his  denial  of  the  claim. 

Russell  &  Co.  received  full  payment  of  the  bill  from  the  plaintiffs  in  account 
current.  Mr.  Bruce  was  insolvent  at  the  maturity  of  the  bill,  and  continued  to 
be  so  until  the  present  time,  as  to  all  debts  contracted  before  his  assignment; 
and  this  suit  is  brought  to  recover  the  £500  and  interest  upon  the  guaranty  of 
the  defendant.  If  the  law  of  England,  in  respect  to  a  promise  to  accept  a  non- 
existing  bill,  shall  come  in  question,  either  party  may  read  the  deposition  of  Sir 
Frederick  Pollock  and  Mr.  Hill,  as  evidence  of  the  foreign  law,  if  the  court 
shall  consider  the  depositions  of  English  lawyers  competent  evidence  in  this 
court  of  the  common  law  of  England.  The  whole  case  is  submitted  to  the 
court  upon  the  law  and  facts,  with  authority  to  draw  such  inferences  as  a  jury 
would  be  justifiable  in  drawing  from  the  facts  as  stated. 

§  986.  Agreement  i4)  accept  a  non-existing  bill  payable  a  specified  number  of 
days  after  sight  is  not  a  virtual  acceptance^ 

Several  points  have  been  suggested  at  the  argument,  upon  some  of  which  I 
do  not  entertain  any  doubt;  and,  therefore,  they  may  be  disposed  of  in  a  few 
words.  It  is  said  that  by  the  law  of  England,  where  the  bill  of  exchange, 
drawn  in  this  case,  was  to  be  accepted,  and  to  be  payable,  a  promise  to  accept 
a  non-existing  bill,  even  though  the  bill  is  taken  by  the  holder  upon  the  faith^ 
of  that  promise,  does  not  amount  to  an  acceptance  of  the  bill,  when  drawn,  in 
favor  of  the  holder.  The  opinions  of  Sir  Frederick  Pollock  and  Mr.  Hill,  who 
are  admitted  on  all  sides  to  be,  very  eminent  counsel,  taken  under  commission, 
are  direct  and  full  to  the  point,  and  leave  no  doubt  as  to  the  present  state  of 
the  law  in  England,  although  certainly  it  was  formerly  a  matter  of  no  incon- 
siderable controversy.  The  language  of  Lord  Mansfield,  in  Pillans  v.  Van 
Mierop,  3  Burr.,  1663,  and  Pierson  v.  Dunlop,  Cowp.,  571,  and  Mason  v.  Hunt, 
Doug.,  296,  certainly  went  very  far  to  establish  the  contrary  doctrine  in  its  full 
latitude,  although  it  was  somewhat  shaken  but  not  directly  overturned  in  the 
subsequent  case  of  Johnson  v.  Collings,  1  East,  93.  It  was  in  this  state  of  the 
authorities  that  the  question  was  first  presented  to  the  supreme  court  of 
the  United  States,  in  the  case  of  Coolidge  v.  Payson,  2  Wheat.,  66  (§§  139-141, 
^upra);  and  upon  the  footing  of  the  cases  before  Lord  Mansfield,  it  was  then 
held  that  a  letter,  written  within  a  reasonable  time  before  or  after  the  date  of 
a  bill  of  exchange,  describing  it  in  terms  not  to  be  mistaken,  and  promising  to 
accept  it,  is,  if  shown  to  the  person  who  afterwards  takes  the  bill  upon  the 
credit  of  the  letter,  a  virtual  acceptance,  binding  the  person  who  makes  the 
promise.  To  this  doctrine,  thus  limited,  the  supreme  court  have  ever  since 
steadily  adhered,  whenever  the  question  has  (as  it  has  on  several  occasions) 
since  come  before  it.  But,  on  the  other  hand,  the  court  has  shown  a  strong 
disinclination  in  any  respect  to  enlarge  the  doctrine  of  a  virtual  acceptance  of 
Bon-existing  bills.  Schimmelpennich  v.  Bayard,  1  Pet.,  261  (§§  135-13S, supra); 
Boyce  v.  Edwards,  4  Pet.,  121.  It  is,  perhaps,  to  be  lamented  that  the  doctrine 
of  such  virtual  acceptances  ever  was  established;  and,  if  the  question  had  been 
entirely  new,  1  am  well  satisfied  that  it  would  not  have  been  recognized  as  fit 
to  be  promulgated  by  that  court,  it  being  at  once  unsound  in  policy,  and  full  of 
inconvenience.  But  the  supreme  court  yielded,  as  did  the  judge  who  decided 
that  case  in  the  circuit  court,  to  what  seemed^  at  that  time,  the  true  result  of 
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the  English  authorities  upon  an  important  practical  commercial  question.  I 
am  not  sorry  to  find  that  professional  opinion  has  now  settled  down  in  England 
against  the  doctrine;  although  there  is  no  pretense  to  say  that,  up  to  this  very 
hour,  there  has  been  any  formal  decision  in  Westminster  Hall  against  it.  Bat 
it  does  not  appear  to  me  that  the  doctrine  ever  was  applicable,  or  could  be  ap- 
plied to  any  bills  of  exchange,  except  such  as  were  payable  on  demand,  or  at  a 
fixed  time  after  date.  Where  bills  are  drawn  payable  at  so  many  days  after 
sight,  it  is  impracticable  to  apply  the  doctrine;  for  there  remains  a  future  act 
to  be  done,  the  presentment  and  sight  of  the  bill,  before  the  period  for  which 
it  is  to  run  and  at  which  it  is  to  become  payable  can  commence,  whether  it  be 
accepted  or  be  dishonored.  How  can  the  time  bo  calculated  upon  such  a  bill 
before  it  is  presented?  If  a  letter  is  written,  promising  to  accept  a  non-existing 
bill,  to  be  thereafter  drawn  at  six  months'  sight,  when  is  the  acceptance  to  be 
deemed  made?  At  the  date  of  the  bill?  Certainly  not;  for  that  would  be  at 
■war  with  the  obvious  intent  of  the  parties,  which  plainly^  is  that  the  acceptance 
shall  be  on  a  future  sight  of  the  bill.  If  it  is  said  that  the  acceptance  is  to  be 
treated  as  made  when  the  bill  is  aciually  presented  for  acceptance,  and  it  is  dis- 
honored by  the  drawee,  it  is  as  plain  that  we  set  up  a  prior  intent  or  promise 
against  the  fact.  Upon  what  ground  can  a  court  say,  when  a  party  ])romises 
to  do  an  act  in  futuro^  such,  for  example,  as  to  accept  a  bill  when  it  shall  be 
drawn  and  presented  to  him  at  a  future  time,  that  his  promise  overcomes  his 
act  at  that  time?  That  his  refusal  to  perform  his  promise  amounts  to  a  per- 
formance of  it?  It  is  quite  another  question  whether  the  holder,  who  has  taken 
feuch  a  bill  upon  the  faith  of  such  promise,  may  not  have  some  other  remedy, 
either  at  law  or  in  equity,  for  the  breach  of  it,  against  the  promisor.  My  judg- 
ment is  that  the  doctrine  of  a  virtual  acceptance  of  a  non-existing  bill  by  a 
prior  promise  to  accept  it,  when  drawn,  has  no  application  to  a  bill  drawn  pay- 
able at  some  fixed  period  after  sight;  for  it  then  amounts  to  no  more  than  a 
promise  to  do  a  future  act.  I  have  looked  into  the  authorities,  and  I  do  not 
find  in  any  one  of  them  that  the  bill  drawn  and  to  which  the  doctrine  was  ap- 
plied was  a  bill  drawn  payable  at  or  after  sight. 

§  1)87.  A  draft  is  a  hill  of  exchange^  although  it  he  pay  (Me  to  the  drawees. 

Upon  another  point  I  have  still  less  doubt;  and  that  is  that  the  bill  of  ex- 
change drawn  in  this  case  was  a  draft  within  the  scope  of  the  letter  of  credit, 
and  in  conformity  to  the*  authority  therein  given.  The  argument  is  that  the 
bill  is  not  a  regular  bill  of  exchange,  because^  it  is  drawn  by  Russell  &  Co., 
payable  to  Wildes  &  Ca,  who  are  the  drawees  of  the  bill.  In  point  of  fact,  it 
was  so  drawn  by  Kussell  &  Co.  for  the  purpose  of  being  passed  to  their  credit 
by  the  drawees,  to  whom  Russell  &  Co.  were  then  indebted  in  a  larger  amount. 
It  appears  to  me  that  this  does  not  change  its  character  as  a  bill  of  exchange. 
An  mstrument  is  not  less  a  bill  of  exchange  because  all  the  parties  to  it  in  the 
character  of  drawers,  payees  and  drawees  are  not  diflferent  persons.  A  bill 
drawn  by  a  person,  payable  to  his  own  order,  has  always  been  deemed  to  be  a  bill 
of  exchange  in  the  commercial  sense  of  the  phrase.  And  it  w^ould  not  cease 
to  be  such  a  bill  if  it  should  be  indorsed  by  the  drawer,  payable  to  the  drawee. 
Now  such  a  bill  so  indorsed  differs  in  nothing  substantially  from  the  present 
bill.  In  truth,  where  the  bill  is  negotiable  and  contains  a  drawer,  a  payee  and 
a  drawee,  it  is,  in  a  commercial  sense,  a  bill  of  exchange,  although  one  or  more 
of  the  parties  should  fill  a  double  character.  It  is  of  no  consequence,  in  such 
a  case,  what  particular  individuals  represent  the  dramatic  personages.  Bills  of 
exchange,  so  called,  have  sometimes  been  drawn  by  the  drawer  upon  himself^ 
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payable  to  himself  or  order;  and  they  have  been  held  valid  after  indorsement 
by  him  to  another  person.  But,  at  all  events,  the  present  is  a  "draft"  in  the 
sense  of  the  letter  of  credit;  for  the  word  draft  is  nomen  generallssirnum^  and 
includes  all  orders  for  the  payment  of  money  drawn  by  one  person  on  an- 
other. 

§  988.  Guaranty;  statement  of  facts. 

The  remaining  point  is  that  alone  upon  which  any  difficulty  can  be  enter- 
tained. It  is  whether  the  plaintiffs  (Wildes  &  Co.)  have  lost  their  recourse 
over  against  the  defendant  upon' his  guaranty  by  their  omission  to  give  him 
notice  at  an  earlier  period  of  the  neglect  of  Bruce  to  pay  the  money  due  ac- 
cording to  his  engagement  upon  the  bill  for  £2,000.  And  here  it  is  important 
to  advert  to  the  dates  of  some  of  the  material  transactions.  The  letter  of 
credit  was  given  on  the  7th  of  June,  1836.  Bruce  became  insolvent  and  made 
a  general  assignment  of  his  property  on  the  2Sth  of  November,  1836,  and  the 
defendant  became  a  party  to  that  assignment  on  the  day  of  its  date.  The  bill 
of  exchange  was  drawn  by  Russell  &  Co.,  at  Canton,  on  the  20th  of  April,. 
1837,  at  six  months'  sight.  The  plaintiffs  (Wildes  &  Co.)  suspended  payment 
on  the  2d  and  5th  of  June,  1837.  The  bill  was  remitt-ed  to  them  hy  Russell  & 
Co.,  and  was  received  by  the  plaintiffs  and  passed  to  the  credit  of  Russell  & 
Co.  about  the  6th  of  October,  1837,  the  latter  being  then  indebted  to  the 
plaintiffs  in  a  larger  amount.  On  the  same  6th  of  Ootober,  1837,  the  plaintiffs 
duly  notified  to  Bruce  the  receipt  of  the  bill,  and  that  it  would  fall  due  on  the 
8th  of  April,  1838,  and  requested  him  to  provide  for  the  payment  thereof  ac- 
cordingly. No  provision  was  made  by  Bruce  for  the  payment  of  the  bill  at  its 
maturity.  On  the  5th  of  May,  1838,  Austin,  as  agent  of  the  plaintiffs,  made  a 
formal  demand  on  Bruce  for  the  fulfilment  of  his  engagement,  and  stated  to 
h.m  that  the  bill  had  been  received  and  passed  to  the  account  of  Russell  &  Co. 
by  the  plaintiffs.  Bruce  made  no  reply.  Afterwards,  in  December,  1838,  Aus- 
tin gave  notice  to  Bruce  of  his  intention  to  sell  the  teas,  which  were  held  by 
him  as  security  for  the  payment;  and  the  teas  were  accordingly  sold  and  the 
Biles  completed  in  January,  1839.  In  the  autumn  of  1838,  probably  in  Octo- 
ber, Austin  notified  to  the  defendant  that  the  teas  were  on  sale,  and  would 
probably  leave  a  deficiency  beyond  the  £500,  for  which  the  plaintiffs  wouldr 
look  to  him  upon  his  guaranty.  The  defendant  replied  in  terms  neither  admit- 
ting nor  denying  his  liability.  A  formal  demand  was  afterwards  made  in 
March,  1839,  upon  the  defendant,  for  the  amount  of  his  guaranty,  which  ho 
declined  paying;  and  the  present  suit  has  been  since  commenced  therefor.  It 
i?  upon  this  posture  of  the  substantial  facts  (for  I  omit  any  reference  to  others,, 
which  have  not,  in  my  judgment,  any  bearing  upon  the  merits  of  the  present 
case)  that  the  question  arises,  whether  the  plaintiffs  are  entitled  to  recover,  no 
notice  of  the  default  of  Bruce  having  been  given  to  the  defendant  until  the 
autumn  of  1838.  It  was  said  at  the  argument,  that  in  cases  of  guaranty  of 
future  advances,  to  be  made  to  another  person,  notice  must  be  given  to  the 
guarantor,  b}'  the  party  making  the  advance,  that  he  accepts  the  guaranty,  and 
consents  to  make  the  advances;  and  also  notice  that  he  has  made  the  advances 
and  acted  upon  the  guaranty ;  and,  lastly,  noticb  that  he  has  made  a  due  de- 
mand upon  the  debtor,  and  his  refusal  to  pay  the  amount,  when  due.  The  two 
former,  it  is  added,  are  conditions  precedent  to  the  legal  operation  of  the  guar- 
anty; and  if  not  duly  given,  the  guarantor  is  not  bound  by  his  guaranty, 
whether  he  suffers  any  damage  or  not.  The  notice  of  the  non-payment,  it  is 
admitted,  is  not  a  condition  precedent;  but  it  must  be  given  in  a  reasonable 
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time,  and  if  the  guarantor  suffers  any  damage  from  the  default  of  the  creditor, 
he  will,  at  least  to  the  extent  of  that  damage,  be  exonerated. 

§  989.    What  notice  guarantor  is  entitled  to,  discmsed. 

I  admit  that,  upon  every  guaranty  for  future  advances,  it  is  the  duty  of  the 
party  making  the  advances  to  give  notice  to  the  guarantor  of  his  acceptance 
thereof  and  of  his  consent  to  act  under  the  guaranty,  and  to  make  the  advances. 
This  is  conclusively  established  by  the  decisions  of  the  supreme  court  in  Russell 
V.  Clark,  7  Cranch,  69;  Edmondston  v.  Drake,  5  Pet,  624;  Douglass  v.  Rey- 
nolds, 7  Pet.,  113;  Lee  v.  Dick,  10  Pet.,  482;  Adams  v.  Jones,  12  Pet.,  207; 
and  Reynolds  v.  Douglass,  12  Pet.,  497.  Tnis  doctrine,  however,  is  inapplica- 
ble to  the  circumstances  of  the  present  case ;  for  the  agreement  to  accept  was 
contemporaneous  with  the  guaranty,  and  indeed  constituted  the  consideration 
and  basis  thereof.  And  at  all  events,  here  there  was  due  notice  of  an  agree- 
ment to  give  the  credit,  and  to  make  the  advances  contemplated  by  the 
guaranty. 

§  990.  A  guarantor  is  only  entitled  to  notice  when  he  is  or  may  he  prejudiced 
by  tlie  want  of  it. 

Upon  the  other  point,  I  have  more  diflSculty  in  yielding  to  the  argument 
Where  a  guarant}"^  is  accepted,  and  notice  has  baen  duly  given  to  the  guarantor 
that  the  party  will  act  upon  it,  and  give  credit  and  make  advances  accordmgly, 
I  am  not  aware  that  it  has  ever  been  held  that  it  was  indispensable  in  all 
cases  to  give  another  and  a  further  distinct  notice  to  the  guarantor  of  the 
amount  of  the  advances  actually  made,  and  the  terms  upon  which  the}'  have 
been  made,  when  the  transaction  is  completed.     All  that  I  have  supposed  to  be 
generally  required  of  the  person  making  the  advances  or  giving  the  credit, 
after  having  given  due  notice  of  his  acceptance  and  intention  to  act  upon  the 
guaranty,  is  to  make  a  demand  upon  the  debtor,  when  the  credit  has  expired, 
or  the  amount  has  become  due^  and  upon  his  default  to  give  notice  thereof 
within  a  reasonable  time  afterwards  to  the  guarantor.     There  is  no  case,  to  my 
knowledge,  which  goes  the  length  that  there  should  be  three  substantive  or 
distinct  notices  in  all  cases,  as  contended  for  at  the  argument;  and,  as  an  orig- 
inal question,  I  should  not  be  disposed  to  entertain  it;  since  it  would  thro\r 
such  arduous  duties  on  the  guarantee  (as  I  desire  to  call  the  party  accepting  the 
guaranty)  as  would  materially  tend  to  impair  the  utility  and  convenience  of 
that  instrument.     I  do  not  mean  to  say  that  there  are  not,  or  may  not  be,  par- 
ticular cases  of  guaranty  in  which  such  notice  may  be  required.     Thus,  for 
example,  in  such  a  case  as  Cremar  v,  Iligginson,  1  Mason,  323,  where  advances 
were  contemplated  upon  certain  future  contingencies,  which  might  or  might 
not  arise,  it  might  be  proper  to  hold  that  some  notice  should  be  given  to  the 
guarantor  within  a  reasonable  time,  notwithstanding  he  had  already  signified 
in  general  terms  a  willingness  to  make  the  advances  if  they  should  be  required, 
that  the  contingencies  had  arisen,  and  the  advances  had  been  ma.le,  and  the 
guaranty  was  relied  on;  for  otherwise  the  guarantor  might  not  definitely  know 
whether,  under  such  circumstances,  the  guaranty  was  acted  upon  or  not.    So  in 
the  case  of  Douglass  v.  Reynolds,  7  Pet,  113, 127,  where  there  was  a  continuing 
guaranty  for  advances,  acceptances  and  indorsements  to  be  made  by  the  pirty 
infuttiro,  it  would  seem  but  reasonable  that  when  the  whole  transactions  are 
closed,  notice  of  the  whole  amount,  for  which  the  guarantor  is  held  responsible, 
should  be  communicated  to  him  within  a  reasonable  time  afterwards.     The  same 
rule  might  well  apply  to  a  single  transaction,  such  as  a  single  advance  or  accept- 
ance or  indorsement,  where,  from  the  nature  and  objects  of  .the  guaranty,  the 
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guarantor  could  not  otherwise  have  any  means  of  knowing  the  extent  of  his 
guaranty  as  to  time,  amount  or  other  particulars,  essential  to  guide  his  future 
<;onduct,  and  to  ascertain  and  fix  his  responsibility.  All  such  cases  must  stand 
upon  their  own  circumstances,  and  do  not  seem  to  furnish  just  grounds  for  a 
general  rule.  But,  without  saying  what  is  or  ought  to  be  the  general  rule,  it 
seems  to  me  that  the  doctrine  can  never  properly  apply  to  a  case  circumstanced 
as  the  present,  where  all  the  persons  are  originally  privy  to  the  whole  transac- 
tion; where  the  case  rests  upon  a  letter  of  credit  for  a  limited  amount,  to  be 
drawn  within  a  fixed  time,  and,  subject  to  these  restrictions,  where  the  sums 
for  which  the  drafts  are  to  be  drawn,  and  the  times  when  drawn,  are  to  depend 
upon  the  action  of  the  debtor,  and  the  guarantor  is  a  party  to  the  whole  of  the 
original  contract.  In  such  a  case  the  guarantor  has  as  good  means  of  knowl- 
edge and  inquiry  as  the  guarantee,  and  it  is  quite  as  much  his  duty  to  make  such 
inquiries  as  it  is  of  the  guarantee  to  give  him  notice  of  the  subsequent  facts. 
If  he  omits  to  make  any  inquiries,  he  may  properly  attribute  any  loss  which  he 
may  sustain  thereby  to  his  own  laches  or  want  of  vigilance,  or  to  his  own  con- 
fidence in  the  debtor,  and  not  to  any  disregard  of  duty  on  the  other  side. 

In  the  present  case  it  is  impossible  to  avoid  seeing  that  the  letter  of  credit 
was  for  a  limited  time  (eighteen  months),  after  which  no  advances  made  would 
bind  the  guarantor;  that  the  amount  was  not  to  exceed  £2,000;  that  all  the 
bills  were  to  be  drawn  in  China  at  six  months'  sight  on  London;  that  the  sole 
object  of  the  letter  of  credit  and  advances  waste  assist  the  operations  of  Bruce 
in  a  projected  enterprise  or  voyage  from  Boston  to  the  East  Indies  and  back; 
that  it  was  contemplated  that  the  bills  would  not  become  payable  until  a  very 
long  period  after  the  time  when  the  guaranty  was  given;  that  the  return  cargo 
was  relied  on  as  the  immediate  fund  by  which  the  advances  were  to  be  pri- 
marily secured ;  and  that  the  guarantee  was  to  be  merely  an  auxiliary  security. 
It  seems  to  me  that,  under  such  circumstances,  no  further  notice  of  the  actual 
advances  made  was  necessary  to  be  given  to  the  defendant  until  the  same  be- 
came due  from  Bruce,  and  there  had  been  some  default  on  his  part.  The  de- 
fendant, if  he  wished  any  information  as  to  the  progress  or  consummation  of 
the  voyage,  could  readily  institute  the  proper  inquiries.  I  am  not  prepared, 
therefore,  to  admit  that,  under  the  circumstances  of  the  present  case,  there 
was  any  duty  on  the  part  of  the  plaintiffs  to  give  notice  to  the  defendant  of 
the  fact  of  the  bill  of  £2,000  being  drawn  upon  them  and  received  by  them 
and  passed  to  the  account  of  Kussell  &  Co.,  before  the  maturity  of  the  bill  and 
the  default  of  Bruce  in  not  paying  the  same.  If  it  had  been  the  duty  of  the 
plaintiffs  to  give  such  notice,  under  such  circumstances,  I  should  still  say  that 
it  would  not  discharge  the  guaranty,  unless  the  defendant  could  show  that  he 
had  suffered  some  damage  Irom  the  want  of  such  notice.  Indeed,  the  rights 
and  duties  of  parties  to  guaranties  must,  from  the  variety  of  circumstances 
under  which  they  have  been  entered  into,  be  materially  governed  by  the  par- 
ticular circumstances  of  each  case.  Lord  Tenterden  held  this  doctrine  in  Van 
Wart  V.  Woolley,  3  Barn.  &  Cress.,  439,  447,  to  which  I  shall  presently  have 
occasion  to  refer  for  another  purpose. 

It  appears  to  me,  then,  that  the  whole  question  in  this  case  turns  upon  the 
point  whether  the  defendant  has  received  notice  of  the  default  of  Bruce  and 
the  non-pajment  of  the  bill,  within  a  reasonable  time;  and,  if  he  has  not, 
whether  he  is  discharged  from  his  guaranty,  unless  he  has  sustained  some  dam- 
age from  the  want  of  such  notice.  I  take  the  doctrine  to  be  clearly  settled, 
that  upon  a  guarantv,  to  discharge  the  guarantor,  there  must  not  only  be  a 
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want  of  notice  within  a  reasonable  time,  but  there  must  also  be  some  loss  or 
damage  sustained  by  the  guarantor;  and  that  if  there  be  a  loss  or  damage,  that 
the  guaranty  is  not  totally  discharged,  but  ouly  pro  tanto  to  the  amount  of  the 
loss  or  damage.     The  case  is  constantly  distinguished  in  the  authorities  from 
that  of  an  indorser  to  negotiable  paper.     The  latter  is  entitled  to  strict  notice; 
the  guarantor  is  entitled  only  to  notice  when  he  is  or  may  be  prejudiced  by  the 
want  of  it.     If  the  debtor  is  solvent  when  the  money  becomes  due,  and  no 
notice  is  given  to  the  guarantor,  and  the  debtor  afterwards  and  before  notice 
bacomes  insolvent,  the  guaranty  is  discharged.     But  where  the  notice  would 
be  of  no  avail,  and  the  guarantor  has  suffered  and  can  suffer  no  damage  by  the 
want  of  notice,  he  is  not  discharged  by  the  omission  to  give  it.     Onlinarik, 
therefore,  if  the  debtor  is  insolvent  when  the  debt  became  due,  and  has  ever 
since  remained  so,  no  notice  to  the  guarantor  is  deemed  necessary;  nay,  not 
even  a  demand  upon  the  debtor,  when  the  debt  became  due.     This  doctrine 
seems  to  me  full}'^  sustained  by  the  leading  authorities,  beginning  with  the  case 
of  Warrington  v,  Furbor,  8  East,  242.     That  case  was  fully  recognized  in  Philips 
V.  Astling,  2  Taunt.,  206;  and  the  like  doctrine  was  applied  in  Holbrow  v.  Wil- 
kins,  1  Barn.  &  Cress.,  10,  and  Van  Wart  v.  WooUey,  3  Barn.  &  Cress.,  439. 447. 
In  this  last  case  Ix)rd  Tenterden  said  that  in  cases  of  guaranty  the  nature  of 
the  transaction  and  the  circumstances  of  the  particular  case  were  to  be  consid- 
ered and  regarded;  and  that  where  the  debtor  had  become  bankrupt,  a  demand 
upon  him  was  unnecessary  to  charge  the  guarantor.     And  in  Ilolbrow  v,  Wil- 
kins,  and  Van  Wart  v,  Woolley,  the  court  held  that,  as  it  did  not  appear  that 
the  guarantor  had  sustained  any  damage  from  the  want  of  a  due  presentment 
to  the  debtor  for  payment,  or  of  due  notice  to  the  guarantor  of  the  default,  the 
guaranty  was  not  discharged.     The  same  doctrine  was  maintained  in  G»bbs  t?. 
Cannon,  9  Serg.  &  R,  202,  and  pointedly  asserted  in  the  Oxford   Bank  v, 
Haynes,  8  Pick.,  423.     It  was  also  recognized  in  the  fullest  extent  in  Reynolds 
V.  Douglass,  12  Pet.,  497.     And  the  court  in  effect  there  said,  that  the  guar- 
antor is  bound,  without  notice,  where  the  debtor  is  insolvent  at  the  time  when 
the  debt  becomes  due;  and  that  his  liability  continues,  unless  he  can  show 
that  he  has  sustained  some  prejudice  by  the  want  of  notice  of  a  demand  on 
the  debtor,  and  his  non-payment;  and  if  he  has  sustained  any  damage,  that  be 
will  be  discharged  only  to  the  amount  of  that  damage. 

Now,  upon  these  principles,  it  seems  to  me  difficult  to  maintain  the  position 
that  the  present  defendant  is  not  liable  on  his  guaranty.  Bruce  (the  debtor) 
became  insolvent  before  the  bill  was  drawn,  ami,  for  aught  that  appears,  he 
has  remained  ever  since  insolvent.  The  earliest  period  in  which  it  would  have 
been  practicable  to  give  notice  to  the  defendant  of  the  arrival  of  the  draft  and 
the  acceptance  by  the  plaintiffs  must  have  been  after  the  6th  of  October, 
1837;  and  the  earliest  period  at  which  notice  could  have  been  given  of  the  de- 
fault of  payment  must  have  been  after  the  8th  of  April,  1838,  when  the  draft 
was  at  maturity.  It  is  not  shown,  nor,  as  far  as  I  know,  even  pretended  in 
argument,  that  notice  as  soon  as  practicable  after  either  of  these  periods  would 
have  been  of  any  advantage  to  the  defendant,  or  that  he  has  sustained  any 
damage  by  the  omission  of  such  notice.  The  debtor  then  was,  and,  as  far  as 
we  know,  has  ever  since  been  insolvent,  and  without  the  means  to  dis- 
charge the  debt.  If  this  be  so,  then,  upon  the  general  principles  already 
stated,  the  defendant  is  not  discharged  from  his  guaranty.  But  it  appears  to 
me  that  there  are  circumstances  in  the  present  case  which  show  that  the 
notice  was  within  a  reasonable  time;  and  indeed,  as  early,  if  not  earlier,  than 
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the  case  required.  It  is  plain  to  me  (as  I  have  already  intimated)  that  the 
undei'standmg  was  that  the  teas  should  be  the  primary  fund  or  security  for  the 
payment  of  the  debt;  and  until  that  fund  was  exhausted  by  a  sale,  and  the 
actual  deficiency  was  ascertained,  I  do  not  well  see  how  the  defendant  could 
be  called  upon  to  pay  the  sum  due  upon  his  guaranty.  It  would  ba  an  unliqui- 
dated deficiency.  In  a  court  of  equity,  at  all  events,  the  defendant  would 
have  been  entitled  to  require  that  the  teas  should  first  be  sold  and  applied  to 
the  payment  of  the  debt  pro  tanto^  before  he  was  called  upon  to  pay  the 
amount  secured  by  his  guaranty.  Now,  in  point  of  fact,  in  or  about  October, 
1838,  and  before  the  sale  of  the  teas,  he  had  due  notice  of  the  advances  and  of 
the  probable  deficiency.  He  made  no  objection  to  the  sale;  he  did  not  posi- 
tively insist  upon  his  being  then  discharged  from  the  guaranty.  The  sales 
were  not  concluded  until  the  succeeding  January,  and  he  had  due  notice 
thereof  in  a  short  period  after  the  entire  deficiency  was  ascertained.  Now,  if 
I  am  right  in  this  view  of  the  facts,  that  the  guaranty  was  not  to  be  insisted 
on  until  the  other  fund  was  exhausted,  and  the  proceeds  of  the  sales  were  first 
to  be  applied  in  discharge  of  the  defendant,  the  demand  was  made  upon  the 
defendant  within  a  reasonable  time.  It  was  made  as  soon  as  it  properly  could 
be.  And  it  is  not  shown  that  an  earlier  sale,  if  practicable,  would  have  been 
dwsirable,  or  of  an}'^  higher  benefit  to  the  parties. 

Up  )n  the  whole,  upon  the  best  consideration  which  I  am  able  to  give  this 
casi,  the  plaintiff  is  entitled  to  judgment  for  the  amount  of  the  guaranty,  as 
vsrell  upon  the  special  principles  of  law  as  the  general  circumstances  of  the 
case. 

BOWLING  v.  HARRISON. 

(6  Howard,  243-360.     1847.) 

Error  to  U.  S.  Circuit  Court,  Southern  District  of  Mississippi. 

Oj>inion  by  Mr.  Justice  Grtkr. 

STATKiiEN-r  OF  Facts. —  The  first  assignment  of  error  in  this  case  is  to  the  in- 
struction given  by  the  court  to  the  jury,  "  That,  to  charge  an  indorser,  if  he  lived 
in  the  town  in  which  the  note  was  made  payable;  the  notice  must  be  personal, 
unless  he  had  agreed  to  receive  it  elsewhere,  or  unless,  by  custom  and  usage  of 
the  bank  at  which  the  note  is  payable,  the  notice  of  non-payment  was  left  at 
the  postotiice." 

§  991.  Notice  to  an  indorser  who  lives  in  the  place  where  a  'note  is  payable 
must  be  personal. 

As  the  only  question  on  the  trial  of  the  cause  was  the  sufficiency  of  no- 
tice left  at  the  postotiice  at  Vicksburg  to  charcje  an  indoi^r  residing  there, 
and  not  whether  a  copy  left  at  his  dwelling-house  or  place  of  business  would 
be  proper,  the  phrase  *'  personal  notice "  was  evidently  intended  and  under- 
stood to  include  the  latter  in  opposition  to  the  former.  This  instruction  is, 
therefore,  not  objected  to  on  the  ground  of  any  inaccuracy  of  expression  on 
that  point.  But  the  complaint  is,  that  the  rule  of  law  on  this  subject  was 
erroneously  enunciated  by  the  court  in  stating  the  conditions  under  which  a 
personal  service  of  notice  on  an  indorser  is  required  to  be  "residence  in  the 
town  where  the  note  was  made  payable."  It  is  true  the  terms  in  which  the 
rule  of  law  on  that  subject  is  usually  stated  differ  from  those  used  by  the  court 
on  this  occasion.  In  AVilliaras  v.  United  States  Hank,  2  Pet.,  101  (§§  1008-1010, 
i7ifra\  it  is  thus  stated  by  this  court:  '*  If  the  parties  reside  in  the  same  city 
or  town,  the  indorser  must  be  personally  noticed  of  the  dishonor  of  the  bill  or 
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note,  either  verbally  or  in  writing,  or  a  written  notice  must  be  left  at  his  dwell- 
ing-house or  place  of  business."      Mr.  Justice  Story  (Story  on  Bills,  §  312) 
states  the  rule  in  these  words:  "Where  the  party  entitled  to  notice  and  the 
holder  reside  in  the  same  town  or  city,  the  general  rule  is  that  the  notice 
should  be  given  to  the  party  entitled  to  it  either  personally  or  at  his  domicile 
or  place  of  business."     The  indorsee  or  owner  of  the  note  in  this  case  resided  in 
Maryland,  and  the  indorser  in  Vicksburg;  and  it  is  contended  that,  as  they  are 
the  only  parties,  and  do  not  reside  in  the  same  place,  the  rule  is  inapplicable  to 
the  cas'^.     But  we  are  of  opinion  that»  whether  we  regard  the  reasons  upon 
which  this  rule  is  founded,  or  a  correct  construction  of  the  terms  in  which  it 
is  usually  stated,  the  instruction  given  by  the  court  below  was  correct,  and  not 
such  as  to  mislead  the  jury  in  the  application  of  the  law  to  the  circumstances 
of  the  case  before  them.     The  best  evidence  of  notice  is  proof  of  personal 
service  on  the  party  to  be  affected  by  it,  or  by  leaving  a  copy  at  his  dwelling. 
Depositing  a  notice  in  the  postoffice  affords  but  presumptive  evidence  of  its 
reception,  and  is  permitted  to  be  substituted  for  the  former  only  where  the 
latter  would  be  too  inconvenient  or  expensive.     Hence,  when  the  convenience 
of  the  public  post  is  not  needed  for  the  purpose  of  transmission  or  conveyance, 
there  is  no  reason  for  its  use,  or  for  waiving  the  more  stringent  and  certain 
evidence  of  notice;  and,  therefore,  in  the  practical  application  of  the  rule,  the 
relative  position  of  the  person  giving  the  notice  and  the  party  receiving  it 
forms  the  only  criterion  of  the  necessity  for  relaxing  it.     A  very  large  portion 
of  the  commercial  paper  used  in  this  country  is  similiar  to  that  which  is  the 
subject  of  the  present  suit.    They  are  notes  made  payable  at  a  certain  bank. 
The  last  indorsee  or  owner  transmits  it  to  that  bank  for  collection;  if  funds 
are  not  deposited  there  to  meet  it  when  due,  it  is  banded  to  a  notary  or  agent 
of  the  bank,  who  makes  demand  and  protest,  and  gives  notice  of  its  dishonor 
to  the  indorsers;  if  the}'  live  in  the  same  town  or  city  where  the  bank  is  situ- 
ated and  the  demand  made,  and  "  where  the  note  was  payable,"  he  serves  it 
personally,  or  at  their  residence  or  place  of  business;  if  they  live  at  a  distance, 
so  that  such  a  service  would  be  inconvenient  and  expensive,  he  sends  the  notice 
by  mail  to  the  nearest  postoffice,  or  such  other  place  as  may  have  been  desig- 
nated by  the  party  on  whom  it  is  to  be  served.     This  is  and  has  been  the  daily 
practice  and  construction  of  the  rule  m  question  over  the  whole  country,  and 
the  only  one  consonant  with  reason. 

§  91)2.  The  person  having  posaession  of  the  paper  is  the  holder. 

This  practical  application  of  the  rule  is  correctly  stated  by  the  court  in 
their  instruction  to  the  jury  as  connected  with  the  circumstances  of  the  case 
before  them,  and  also  within  its  terms  as  it  is  usually  stated  in  the  books. 
The  term  "holder"  is  properly  applied  to  the  person  having  possession  of  the 
paper  and  making  the  demand,  whether  in  his  own  right  or  as  agent  for 
another.  The  Planters'  Bank  of  Vicksburg  were  the  "  holders  "  of  this  note 
for  collection,  and  were  bound  to  give  notice  to  all  the  indorsers.  Smedesc. 
Utica  Bank,  20  Johns.,  372,  The  notary,  also>  who  held  the  note  as  agent  of 
the  owner  for  the  purpose  of  making  demand  and  protest,  may  be  properly 
considered  as  the  "  holder  "  within  the  letter  and  spirit  of  this  rule.  On  a 
careful  examination  of  the  very  numerous  cases  in  the  books  in  which  the 
rule  under  consideration  has  been  enunciated  in  the  terms  above  stated,  they 
will  be  found  not  essentially  to  differ  from  the  present  in  their  circumstances. 
In  some  instances,  also,  ,the  rule  has  been  stated  in  the  terms  used  by  the  court 
below.     See  Bayley  on  Bills. 
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§  993.  Memorandum  held  not  an  agreement  to  receive  notice  hy  mail. 

An  exception  is  taken,  also,  to  the  instruction  of  the  court  "  That  the  memo- 
randura  attached  to  the  note  in  this  case  was  not  a  sufBcient  agreement  to 
receive  notice  at  the  postoffice  and  to  dispense  with  personal  notice  on  the 
indorser,  and  that  the  custom  and  usage  of  the  bank,  as  proved  in  this  case, 
were  not  suflBcient  to  dispense  with  personal  notice."  The  memorandum  is  in 
the  following  words:  "Third  indorser,  J.  P.  Harrison,  lives  at  Vicksburg." 
The  only  direct  evidence  of  usage  was,  "  that,  for  several  years  prior  to  the 
maturity  of  said  note,  it  had  been  the  usage  of  the  Planters'  Bank  of  Vicks- 
burg  to  have  notice  served  personally  upon  the  indorsers  resident  in  Vicksburg, 
unless  there  was  a  memorandum  on  the  note  designating  a  place  where  notice 
was  to  be  served;  then  the  notice  was  left  at  such  place."  This  is,  in  fact,  no 
usage  peculiar  to  Vicksburg,  but  the  general  rule  of  commercial  law.  The 
notar}'  appears  to  have  mistakan  tliis  memorandum  for  an  agreement  to  receive 
notice  at  the  Vicksburg  postoffice;  and,  however  willinoj  to  excuse  himself,  he 
has  not  ventured  to  swear  directly  that  there  was  any  known  usage  to  justify 
this  construction,  or  rather  misconstruction,  of  this  memorandum.  The  coun- 
sel for  plaintiff  in  error  complain  that  the  court  did  not  submit  it  to  the  jury 
to  say  whether  an  inference  might  not  be  drawn  from  some  equivocal  or  ob- 
scure expressions  of  the  witness  that  there  was  such  a  usage.  It  is  true,  the 
jury  are  the  proper  judges  of  the  credibility  and  weight  of  testimony,  but  the 
court  should  not  instruct  them  to  presume  or  infer  important  facts,  unless  there 
be  testimony  which,  if  believed,  would  justify  such  a  conclusion. 

§  994.  A  usage  should  he  definite^  uniform  and  well  kn^ion. 

It  is  of  the  utmost  importance  to  commercial  transactions  that  the  rules  of 
law  on  the  subject  of  notice  which  is  to  charge  an  indorser  be  stable  and  cer- 
tain, and  not  suffered  to  fluctuate  and  vary  with  the  notions  or  caprice  of 
banking  corporations  or  village  notaries.  A  usage,  to  be  binding,  should  be 
definite,  uniform  and  well  known.  It  should  be  established  by  clear  and  satis- 
factory evidence,  so  that  it  may  be  justly  presumed  that  the  parties  had  refer- 
ence to  it  in  making  their  contract.  Every  day's  experience  shows  that* notaries 
in  many  places  fall  into  loose  ways  of  performing  their  duties,  either  through 
negligence  or  ignorance ;  and  courts  should  be  cautious  how  they  encourage 
juries  to  presume  usages  and  customs  contrary  to  the  settled  rules  of  law,  in 
order  to  sanction  the  mistakes  or  misconceptions  of  careless  or  incompe- 
tent officers.  It  was  as  easy  to  have  written  the  memorandum  on  this  note : 
"  The  indorser,  J.  P.  Harrison,  agrees  to  receive  notice  at  the  Vicksburg  post- 
office,"  as  to  write  it  in  its  present  form;  and  one  can  hardly  conceive  of  the 
possibility  of  a  well  known  and  established  usage,  that  a  written  memorandum 
should  be  construed  without  any  regard  to  its  terms  or  plain  meaning.  Those 
who  affirm  the  existence  of  such  a  strange  usage  should  be  held  to  strict  proof 
of  it ;  and  the  court  were  right  in  not  submitting  it  tcJ  the  jury  to  infer  such 
an  improbable  and  unreasonable  custom,  by  forced  or  astute  construction  of 
equivocal  expressions  from  a  willing  witness.     Let  the  judgment  be  affirmed. 

BANK  OF  COLUMBIA  v.  LAWRENCE. 
(1  Peters,  578-584.     1828.) 

Opinion  by  Mr.  Justice  Thompson. 

Statement  of  Facts. —  This  case  comes  before  the  court  upon  a  writ  of  error 
to  the  circuit  court  of  the  District  of  Columbia.     The  defendant  was  sued  as- 
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indorser  of  a  promissory  note  for  $5,000,  made  by  Joseph  Mulligan,  bearing 
/date  the  15th  of  July,  181'J,  and  payable  sixty  days  after  date  at  the  B.ink  of 
Columbia.  The  making  and  indorsing  the  note  and  the  demand  of  payment 
were  duly  proved,  and  the  only  question  upon  the  trial  was  touching  the  rann- 
ner  in  which  notice  of  non-payment  was  given  to  the  indorser,  no  objection 
being  made  to  the  sufficiency  or  the  notice  in  point  of  time.  The  material 
facts  before  the  court  upon  this  part  of  the  case,  as  shown  by  the  bill  of  ex- 
ceptions, were:  That  the  banking  house  of  the  plaintiffs  was  in  Georgetown, 
at  which  place  the  note  appears  to  be  dated.  That  some  time  bjfore  the  note 
fell  due  the  defendant  had  lived  in  the  city  of  Washington,  and  carried  on  the 
business  of  a  morocco  leather-dresser,  keeping  a  shop  and  living  in  a  houij  of 
his  own  in  the  said  city.  That  about  the  year  1818  he  sold  his  shop  and 
stock  in  trade  and  relinquished  his  business,  and  removed  with  his  family  t«a 
farm  in  Alexandria  county,  within  the  D.strict  of  Columbia,  and  about  two  or 
three  miles  from  Georgetown.  That  the  Gte(irgetown  postoffice  was  tha  near- 
est postoffice  to  his  place  of  residence,  and  the  one  at  which  he  usually  re- 
ceived his  letters.  The  notice  of  non-payment  was  put  into  the  posloffiae  at 
Georgetown,  a<ldressed  to  the  defendant  at  that  place.  It  was  proveJ  on  the 
part  of  the  defendant  that  at  the  time  of  his  removal  into  the  country,  and 
from  that  time  until  after  the  note  in  question  fell  due,  he  continued  to  be  the 
owner  of  the  house  in  Washington  where  he  formerly  lived,  and  which  was 
occupied  by  his  sister-in-lavV,  Mr^.  Harbaugh.  Taat  he  came  frequently  anJ 
regularly  every  week,  and  as  often  as  two  or  three  times  a  week,  to  this  house, 
where  he  was  employed  m  winding  up  his  former  business  and  settling  his  ac- 
counts, and  where  he  kept  his  books  of  account,  and  where  his  bank  noiices, 
such  as  were  usually  serve  1  by  the  runner  of  the  bank  on  parties  who  were  to 
pay  notes,  were  sometimes  left,  and  sometimes  at  a  shop  opposite  to  his  house, 
and  where  also  his  newspapers  and  foreign  letters  were  left.  That  his  coming 
to  town  and  so  employing  himself  was  generally  known  to  persons  having 
business  with  him.  That  his  residence  in  the  countrj^  was  known  to  the  cashier 
of  the  bank.  That  there  was  a  regular  daily  mail  from  Georgetown  to  the 
city  of  Washington,  and  that  the  delendant's  house  was  situated  in  Washing- 
ton less  than  a  quarter  of  a  mile  from  Georgetown. 

There  was  also  some  evidence  given  on  the  part  of  the  plaintiffs  tending  to 
show  that  the  usage  of  the  bank  in  serving  notices  in  similar  cases  was  con- 
formably to  the  one  here  pursued,  and  that  the  defendant  was  apprised  of  such 
usage.  But  that  testimony  may  be  laid  out  of  view,  as  this  court  does  not 
found  its  opinion  in  any  mK3asure  upon  that  part  of  the  case.  Upon  this  evi- 
dence the  plaintiffs  prayed  the  court  to  instruct  the  jury  that  it  was  not  in- 
cumbent on  them  to  have  left  the  notice  of  the  non-payment  of  the  note  at 
the  house  occupied  t|y  Mrs.  Harbaugh,  as  stated  in  the  evidence,  but  that  it 
was  sufficient,  under  the  circumstances  stated,  to  leave  the  notice  at  the  post- 
office  in  Georgetown,  which  instructions  the  court  refused  to  give,  but  in- 
structed the  jury  that  their  verdict  must  be  governed  according  to  their  opinion 
and  finding  on  the  subject  of  usage  which  had  been  given  in  evidence.  The 
jur}'  found  a  verdict  for  the  defendant. 

From  this  statement  of  the  case  it  appears  that  the  note  was  made  at  George- 
town, payable  at  the  Bank  of  Columbia,  in  that  town.  That  the  delentiant 
when  he  indorsed  the  note  lived  in  the  county  of  Alexandria,  within  the  Dis- 
trict of  Columb  a,  and  having  what  is  alleged  to  have  been  a  place  of  business 
in  the  city  of  Washington ;  and  the  notice  of  non-payment  was  put  into  the 
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Georgetown  postoffic^,  addressed  to  the  defendant  at  that  place,  by  which  it 
is  understood  that  the  notice  was  either  inclosed  in  a  letter,  or  the  notice  itself 
sealed  and  subscribed  with  the  name  of  the  defendant,  with  the  direction 
** Georgetown  "  upon  it;  and  whether  this  notice  is  sufficient  is  the  question  to 
be  decided.  If  it  should  be  admitted  that  the  defendant  had  what  is  usually 
called  a  place  of  business  in  the  city  ot  Washington,  and  that  notice  served 
there  would  have  been  good,  it  by  no  means  follows  that  service  at  his  place 
of  residence  in  a  different  place  would  not  be  equally  good.  Parties  may  be 
and  frequently  are  so  situated  that  notice  may  well  be  given  at  either  of  sev- 
eral places.  But  the  evidence  does  not  show  that  the  defendant  had  a  place  of 
business  in  the  city  of  Washington,  according  to  the  usual  commercial  under- 
standing of  a  place  of  business.  There  was  no  public  notoriety  of  any  de- 
scription given  to  it  as  such.  No  open  or  public  business  of  any  kind  carried 
on,  but  merely  occasional  employment  there  two  or  three  times  a  week  in  a 
house  occupied  by  another  person;  and  the  defendant  only  engaged  in  settling 
up  his  old  business.  In  this  view  of  the  case,  the  inquiry  is  narrowed  down 
to  the  single  point,  whether  notice  through  the  postoffice  at  Georgetown  was 
good,  the  defendant  residing  in  the  country  two  or  thred  miles  distant  from 
that  place  in  the  county  of  Alexandria. 

§  995.  General  ride  as  to  giving  notice^  due  diligence  required. 

The  general  ruje  is,  that  the  party  whose  duty  it  is  to  give  notice  in  such 
cases  is  bound  to  use  due  diligence  in  communicating  such  notice.  But  it  is 
not  required  of  him  to  see  that  the  notice  is  brought  home  to  the  party.  He 
may  employ  the  usual  and  ordinary  mode  of  conveyance,  and,  whether  the  no- 
tice reaches  the  party  or  not,  the  holder  has  done  all  that  the  law  requires  of 
him.  It  seems  at  this  day  to  be  well  settled,  that  when  the  facts  are  ascer- 
tained and  undisputed,  what  shall  constitute  due  diligence  is  a  question  of  law. 
This  is  certainly  best  calculated  to  have  fixed  on  uniform  rules  on  the  subject, 
and  is  highly  important  for  the  safety  of  holders  of  commercial  paper.  And 
these  rules  ought  to  be  reasonable  and  founded  in  general  convenience,  and 
with  a  view  to  clog  as  little  as  possible,  consistently  with  the  safety  of  parties, 
the  circulation  of  paper  of  this  description ;  and  the  rules  which  have  been 
settled  on  this  subject  have  had  in  view  these  objects.  Thus,  when  a  part}*^  en- 
titled to  notice  has  in  the  same  city  or  town  a  dwelling-house  and  counting- 
house  or  place  of  business  within  the  compact  part  of  such  city  or  town,  a 
notice  delivered  at  either  place  is  sufficient;  and  if  his  dwelling  and  place  of 
business  be  within  the  district  of  a  letter-carrier,  a  letter  containing  such  no- 
tice, addressed  to  the  party  and  left  at  the  postoffice,  would  also  be  sufficient. 
All  these  are  usual  and  ordinary  modes  of  communication,  and  such  as  afford 
reasonable  ground  for  presuming  that  the  notice  will  be  brought  home  to  the 
party  without  unreasonable  delay.  So  when  the  holder  and  indorser  live  in 
different  post-towns,  notice  sent  by  the  mail  is  sufficient,  whether  it  reaches  the 
indorser  or  not.  And  this  for  the  same  reason,  that  the  mail  being  a  usual  chan- 
nel of  communication,  notice  sent  by  it  is  evidence  of  due  diligence.  And  for 
the  sake  of  general  convenience  it  has  been  found  necessary  to  enlarge  this  rule. 
And  it  is  accordingly  held,  that  when  the  party  to  be  affected  by  the  notice  re- 
sides in  a  different  place  from  the  holder,  the  notice  may  be  sent  by  the  mail 
to  the  postoffice  nearest  to  the  party  entitled  to  such  notice.  It  has  not  been 
thought  advisable,  nor  is  it  believed  that  it  would  comport  with  practical  con- 
venience, to  fix  any  precise  distance  from  the  postoffice  within  which  the  party 
must  reside,  in  order  to  make  this  a  good  service  of  the  notice.  Xor  would  we 
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be  understood  as  laying  it  down  as  a  universal  rule,  that  the  notice  must  be 
sent  to  the  postoffice  nearest  to  the  residence  of  the  party  to  whom  it  is  ad- 
dressed. If  he  was  in  the  habit  of  receiving  his  letters  through  a  more  distant 
postoffice,  and  that  circumstance  was  known  to  the  holder  or  party  giving  the 
notice,  that  might  be  the  more  proper  channel  of  communication,  because  be 
would  be  most  likely  to  receive  it  in  that  way;  and  it  would  be  the  ordinary 
mode  of  communicating  information  to  him,  and  therefore  evidence  of  due 
diligence. 

§  996.  Where  tfie  indoraer  lives  in  the  country  and  receives  his  letters  at  the 
postoffice  in  the  town  where  the  holder  resides^  the  notice  may  he  sent  by  mail. 

In  cases  of  this  description,  where  notice  is  sent  by  mail  to  a  party  living 
in  the  country,  it  is  distance  alone  or  the  usual  course  of  receiving  letters  which 
must  determine  the  sufficiency  of  the  notice.  The  residence  of  the  defendant, 
therefore,  being  in  the  county  of  Alexandria,  cannot  affect  the  question.  It 
was  in  proof  that  the  postoffice  in  Georgetown  was  the  one  nearest  his  resi- 
dence, and  only  two  or  three  miles  distant,  and  through  which  he  usually  re- 
ceived his  letters.  The  letter  containing  the  notice,  it  is  true,  was  directed  to 
him  at  Georgetown.  But  there  is  nothing  showing  that  this  occasioned  any 
mistake  or  misapprehension  with  respect  to  the  person  intended,  or  any  delay 
in  receiving  the  notice.  And  as  the  letter  w^as  there  to  be  delivered  to  the  de- 
fendant, and  not  to  be  forwarded  to  any  other  postoffice,  the  address  was 
unimportant,  and  could  mislead  no  one. 

§  997.  Duty  of  employing  special  messenger  to  give  notice. 

No  cases  have  fallen  under  the  notice  of  the  court  which  have  suggested  any 
limits  to  the  distance  from  the  postoffice  within  which  a  party  must  reside  in 
order  to  make  the  service  of  the  notice  in  this  manner  good.  Cases,  however, 
have  occurred,  where  the  distance  was  much  greater  than  in  the  one  now  be- 
fore the  court,  and  the  notice  held  sufficient.  16  Johns.,  218.  In  cases  where 
the  party  entitled  to  notice  resides  in  the  country,  unless  notice  sent  by  mail  is 
sufficient,  a  special  messenger  must  be  employed  for  the  purpose  of  serving  it. 
And  we  think  that  the  present  case  is  clearly  one  which  does  not  impose  upon 
the  plaintiff  such  duty.  We  do  not  mean  to  say  that  no  such  cases  can  arise, 
but  they  will  seldom  if  ever  occur,  and,  at  all  events,  such  a  course  ought  not 
to  be  required  of  a  holder,  except  under  very  special  circumstances.  Some 
countenance  has  lately  been  given  to  this  practice  in  England  in  extraordi- 
nary cases  by  allowing  the  holder  to  recover  of  the  indorser  the  expenses  of 
serving  notice  by  a  special  messenger.  The  case  of  Pearson  v.  Crallan,  2  Smith, 
404,  Chitty,  222,  n.,  is  one  of  this  description.  But  in  that  case  the  court  did 
not  say  that  it  was  necessary  to  send  a  special  messenger;  and  it  was  left  to  the 
jury  to  decide  whether  it  was  done  wantonly  or  not.  The  holder  is  not  bound 
to  use  the  mail  for  the  purpose  of  sending  notice.  He  may  employ  a  special 
messenger  if  he  pleases,  but  no  case  has  been  found  where  the  English  courts 
have  directly  decided  that  he  must.  To  compel  the  holder  to  incur  such  ex- 
pense would  be  unreasonable,  and  the  policy  of  adopting  a  rule  that  will  throw- 
such  an  increased  charge  upon  commercial  paper  on  the  party  bound  to  pay  is 
at  least  very  questionable. 

We  are  accordingly  of  opinion  that  the  notice  of  non-payment  w^as  duly 
served  upon  the  defendant,  and  that  the  court  erred  in  refusing  so  to  instruct 
the  jury.     Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

802 


PROTEST  AND  NOTICE.  §993, 

COOKENDORFER  v.  PRESTON. 
(4  Howard,  817-837.     1845.) 

Ebbor  to  the  Circuit  Court  for  the  District  of  Columbia. 

Opinion  by  Mr.  Jus'ncE  McLean. 

Statement  of  Facts. —  The  questions  in  this  case  arise  on  the  rulings  of  the 
court,  to  which  at  the  trial  exceptions  were  taken.  Preston,  the  defendant,  as 
the  indorsee  of  a  promissory  note,  brought  an  action  against  the  plaintiff  in 
error,  the  indorser.  The  signatures  of  the  maker  and  indorser  were  admitted. 
These  grounds  of  error  are  assigned :  1.  That  the  court  erred  in  admitting  the 
testimony  of  the  notary  public.  2.  In  refusing  the  instructions  asked  by  the 
defendant's  counsel.     3.  The  declaration  is  defectiva 

George  Sweeney,  the  notary  who  protested  the  note,  testified  that  it  was  de- 
livered to  him  by  the  Bank  of  Washington,  who  held  it  for  collection,  to  demand 
payment,  and  that  he  did  thereupon,  the  4th  of  February,  1840,  present  the  note 
to  the  bank,  and  demanded  payment,  but  was  informed  by  the  proper  officer 
that  there  were  no  funds  to  pay  it,  on  which  he  protested  the  same  for  non-pay- 
ment; and  on  the  next  day,  the  5th  of  February,  he  delivered  to  Cookendorfer, 
the  plaintiff  in  error,  the  following  notice,  in  writing: 

"  Washington,  February  5,  1840. 

"Sir:  A  note,  drawn  by  E.  T.  Arguelles,  dated  17th  May,  1839,  for  three 
hundred  dollars,  payable  1-4  February,  1840,  due,  and  by  you  indorsed,  and  for 
which  you  are  accountable  to  the  president  and  directors  of  the  Bank  of  Wash- 
ington, has  l)een  this  day  protested  for  non-payment." 

And  the  witness  stated,  "  that  he  made  the  demand  and  gave  the  notice  ac- 
cording to  his  usual  practice,"  and  "that  said  practice  conformed,  as  far  as  he 
knows  and  believes,  to  the  practice  of  the  other  notaries  in  the  city  of  Wash- 
ington." And  other  evidence  was  given  conducing  to  show  that  the  usual 
practice  in  such  cases  was,  "  when  a  notice  was  to  be  sent  abroad,  to  put  it  into 
the  postoffice,  and  date  it  on  the  third  or  last  day  of  grace;  but  when  the  no- 
tice was  to  be  delivered  in  the  city  of  Washington,  a  latitude  was  allowed  to 
the  notary,  either  to  deliver  the  notice  on  the  third  or  last  day  of  grace,  or  the 
day  after  the  last  day,  and  in  all  cases  to  date  the  notice  on  the  day  of  its  de- 
livery; and  the  usage  is  to  extend  the  protest  on  the  day  on  which  the  notice 
is  given,  as  in  this  case,  stating  the  demand  to  have  been  made  on  the  last  day 
of  grace,  and  the  protest  to  be  dated  the  same  day  on  which  the  notice  is 
dated." 

§  998.  Notary  competent  to  testify  as  to  presentment  of  note. 

It  is  insisted  that  the  notary,  by  reason  of  his  interest  in  this  suit,  is  an  in- 
competent witness.  In  the  case  of  Smedes  v.  Utica  Bank,  20  Johns.,  372,  it 
was  held  that  a  bank  which  receives  a  promissory  note  for  collection,  to  charge 
the  indorser,  by  a  regular  notice,  is  liable  for  neglect ;  but  this  is  not  the  case 
where  the  bank  delivers  the  note  to  a  notary,  who  is  a  sworn  public  officer,  and 
whose  duty  it  is  to  make  the  demand  and  give  the  notice.  The  same  doctrine 
is  laid  down  in  3  Cowen,  662.  From  this,  it  is  argued  that  the  notary  is  liable 
directly  to  the  holder  of  the  paper  for  neglect,  as  a  public  officer,  and  not  to  the 
bank,  as  its  private  agent.  That  in  the  latter  case,  he  would  not  be  liable  to 
the  holder  of  the  paper,  but  might  be  called  on  to  indemnify  the  bank,  which 
had  suffered  on  account  of  his  laches.  A  notary  is  a  competent  witness,  on  the 
same  ground  that  other  agents  are  admissible.  They  are  always  responsible  to 
their  principals  for  gross  negligence,  and  yet,  from  the  necessity  of  the  case, 
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they  are  competent  witnesses  to  prove  what  they  have  done  in  the  name  of 
their  principals.  It  appears  that  the  witness,  who  generally  acted  as  notary  for 
the  Bank  of  WashingU^n,  had  given  a  bond,  with  security  in  the  sum  of  $10,000, 
for  the  faithful  performance  of  his  duty  as  notary  public,  in  the  business  of  the 
bank  committed  to  him.  But  this,  it  would  seem,  does  not  render  him  incom- 
petent. ^^The  cashier  or  teller  of  a  bank  is  a  competent  witness  for  the  bank, 
to  charge  the  defendant  on  a  promissory  note,  or  for  money  lent  or  overpaid, 
or  obtained  from  the  officer  without  the  security  which  he  should  have  received, 
and  even  though  the  officer  has  given  bond  to  the  bank  for  his  oflScial  conducL'' 
1  Greenl.  Ev.,  §  416;  Franklin  Bank  v.  Freeman,  16  Pick.,  535;  United  States 
Bank  v.  Stearns,  15  Wend.,  314.  It  is  further  insisted  that  if  the  notary  was  com- 
petent to  state  his  own  acts,  he  could  not  prove  the  usage  under  which  he  acted, 
lie  stated  that,  in  making  the  protest  and  giving  notice,  he  pursued  ^'  his  usual 
practice,"  ^^and,  so  far  as  he  knew,  the  practice  of  the  other  notaries  in  the 
city."  Now,  it  would  be  an  exceedingly  technical  ruJe,  which  would  permit  a 
notary  to  say  what  he  had  done  in  a  particular  case,  but  prohibit  him  from  stat- 
ing that  he  acted  in  such  case  according  to  his  usual  practice.  And  this  was 
all  the  witness  did  say;  for,  although  he  spoke  of  his  belief  as  to  the  practice 
of  other  notaries  in  the  city,  he  does  not  state  that  he  had  a  knowledge  of  their 
practice. 

§  999.    When  demrnid, protest  and  notice  must  be  made;  usage. 

The  instruction  prayed  by  the  defendant's  counsel,  and  the  refusal  of  which 
is  the  second  ground  of  error  assigned,  was  "  that  the  said  evidence  w^as  not 
sufficient,  if  believed  to  be  true,  to  show  that  payment  of  said  note  had  been 
duly  demanded  and  refused,  and  that  due  notice  of  such  dishonor  bad  been 
given  to  defendant,  so  as  to  bind  him."  In  the  case  of  Renner  v.  Bank  of 
Columbia,  9  Wheat.,  5S2  (§§  754-759,  sujpra),  a  suit  was  brought  against  the  in- 
dorser  of-  a  note  which  had  been  negotiated  in  the  Bank  of  Columbia,  Pay- 
ment was  demanded,  and  the  note  protested  on  the  fourth  day  after  that 
mentioned  in  the  note  as  the  day  on  which  it  became  payable.  This  was 
proved  to  be  the  usage  of  the  bank,  and  this  court  held  the  demand  was  made 
at  the  proper  time.  In  Mills  v.  Bank  of  United  States,  11  Wheat.,  431  (§§  958- 
963,  supra),  this  court  held  that,  "  when  a  note  is  made  payable  or  negoti- 
able at  a  bank,  whose  invariable  usage  it  is  to  demand  payment  and  give 
notice  on  the  fourth  day  of  grace,  the  parties  are  bound  by  that  usage, 
whether  they  have  a  personal  knowledge  of  it  or  not."  In  the  Bank  of  Wash- 
ington V.  Triplett,  1  Pet.,  25  (§§  760-708,  supra),  this  court  sanction  the  usage 
to  make  the  demand  of  payment  of  a  note,  which  was  left  in  the  bank  for  col- 
lection, on  the  day  after  the  last  day  of  grace,  placing  such  notes,  in  this  re- 
spect, on  the  same  footing  as  notes  discounted  by  the  bank.  And  that  such 
was  the  usage  in  1817,  when  payment  on  the  note  or  bill  in  question  was  de- 
manded, was  proved  in  that  case.  But  it  was  also  proved,  as  appears  from  the 
record,  that  the  usage  was  changed  in  1818,  by  all  the  banks  of  Washington 
and  Georgetown,  "  so  as  to  conform  to  the  general  commercial  usage  of  de- 
manding payment  on  the  last  day  of  grace."  This  referred  to  notes  or  bills 
sent  to  the  banks  for  collection,  and,  of  course,  embraces  all  notes  not  negoti- 
ated in  bank.  Where  a  usage  is  sanctioned  by  judicial  decisions,  it  becomes  the 
law  of  the  place,  and  no  further  proof  is  necessary  to  establish  it;  and  it  is  said 
that  no  evidence  is  admissible  to  controvert  the  fact,  as  laid  down  by  the  court 
Edie  V.  East  India  Co.,  2  Burr.,  1221.  Now,  if  the  usage,  as  sanctioned  in  the 
cases  above  cited,  governs  this  case,  it  is  clear  that  such  diligence  has  not  been 
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used  as  to  charge  the  indorser.  For,  under  that  usage,  the  demand  should  have 
been  made  on  the  day  after  the  third  day  of  grace,  when  it  was  in  fact  made 
on  the  third  day  of  grace.  This  objection  is  met  by  the  defendant  in  error  by 
the  proof  of  the  usage  as  stated,  which  he  insists  governs  all  notes  not  dis- 
counted by  the  banks  of  ihe  district.  The  note  in  question  was  not  discounted 
by  the  Bank  of  Washington,  it  being  merely  left  there  for  collection.  But  it  is 
insisted  that  this  usage  cannot  be  shown  to  overthrow  that  which  has  been 
sanctioned  by  judicial  decisions.  A  local  psage  may  be  changed  in  the  same 
mode  by  which  it  was  established.  But  parol  evidence  is  not  admissible  to 
show  that  the  usage  was  different,  at  the  time,  from  what  the  courts  have 
solemnly  adjudged  it  to  be.  The  law  merchant  is  founded  upon  custom,  and 
every  modification  of  it,  by  local  usage,  shows  that,  like  other  laws,  it  may  be 
changed. 

§  1000.  Demand  and  protest  on  ihe  T/ist  day  of  grace^  and  notice  on  ike  foL- 
lowing  day^  come  strictly  within  the  law  merchant. 

The  usage  proved  in  this  case,  except  in  Bank  of  Washington  i;.  Triplett, 
and  that  is  explained  by  the  evidence  cited,  does  not  conflict  with  that  decided 
by  this  court,  if  the  latter  be  limited  to  notes  discounted  by  the  banks,  and  the 
former  applies  to  all  other  notes  payable  in  the  District.  In  other  words,  that 
the  law  merchant  should  be  modified  by  the  usage  only  as  to  demand  and 
notice  on  notes  discounted  by  the  banks.  And  it  would  seem,  from  the  decis- 
ions above  cited,  the  usage  to  demand  payment  the  day  after  the  third  day  of 
grace  had  its  origin  with  the  banks,  and  has  not  been  extended,  since  1818,  to 
paper  not  discounted  by  them.  On  all  other  paper,  a  demand  is  made  on  the 
third  day  of  grace,  and  the  "  usage  is  to  extend  the  protest  on  the  day  on  which  the 
notice  is  given,  stating  the  demand  to  have  been  made  on  the  last  day  of  grace, 
and  the  protest  to  be  dated  the  same  day  on  which  the  notice  is  dated."  Now, 
a  demand  and  protest  on  the  last  day  of  grace,  and  a  notice  on  the  following 
day,  come  strictly  within  the  law  merchant.  And  this  was  the  diligence  used 
in  the  present  case,  except  the  formal  date  of  the  protest  on  the  day  of  the 
notice.  No  confusion  can  therefore  arise  from  this  general  commercial  usage, 
as  it  conforms  to  the  established  law.  No  inconvenience  has  arisen,  it  is  sup- 
posed, from  the  bank  usage  in- the  District,  which  has  been  so  long  and  so 
firmly  established. 

No  defects  in  the  declaration  are  perceived,  and  none  have  baen  pointed  out 
to  us,  which  are  not  cured  by  the  verdict.  Upon  the  \/hole,  we  aflSrm  the 
judgment  of  the  circuit  court,  with  costs. 

LAMBERT  v,  GHISELIN. 
(9  Howard,  55^-560.     1849.) 

Cebtificate  of  DrvisTON  from  U.  S.  Circuit  Court,  District  of  Maryland. 

Statement  of  Faci-s. —  PlaintiflF,  the  holder  of  a  bill  of  exchange,  desiring  to 
notify  a  non-resident  indorser  of  its  non-payment,  inquired  of  the  captain  of  a 
vessel  that  traded  between  the  town  where  the  holder  lived  and  the  place 
where  the  indorser  was  supposed  to  be,  as  to  where  the  indorser  lived.  The 
captain  replied  "  Nottingham  " — that  he  resided  at  Nottingham  and  a  post- 
office  was  kept  there.  It  was  shown  that  the  captain  and  his  family  had  re- 
sided in  that  place  for  many  years;  that  he,  if  anybody,  was  likely  to  know 
who  lived  there;  but  it  turned  out  that  he  was  mistaken,  the  indorser  having 
removed  from  Nottingham  to  Annapolis,  and  then  to  West  River.     The  notice 
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was  sent  to  the  indorser,  directed  to  Nottingham  postoffice,  and  failed  to  reach 
him.  .  Subsequently  the  holder  was  informed  of  the  indorser's  actual  residence, 
but  did  not  send  a  second  notice  there. 

§  1001.  Due  diligence  a  question  of  law,  when. 

Opinion  by  Taney,  C.  J. 

The  facts  upon  which  the  question  certified  has  arisen  are  not  disputed.  The 
sufficiency  of  the  notice  is  therefore  a  question  of  law.  And  it  is  of  the  first 
importance  to  the  commercial  community  that  the  rules  which  regulate  the 
rights  and  liabilities  of  parties  to  negotiable  instruments  in  coui-ts  of  justice 
should  be  plain  and  certain,  and  conform  to  the  established  usages  of  trade. 
Two  objections  have  been  taken  to  the  sufficiency  of  the  notice  in  this  case. 
1.  That  due  diligence  was  not  used  by  the  holder  to  ascertain  the  residence  of 
the  indorser  before  the  notice  was  sent  to  Nottingham.  And  2.  If  reasonable 
diligence  was  used  at  that  time,  yet  the  information  he  afterwards  received  in 
Baltimore  imposed  on  him  the  obligation  of  giving  a  further  notice  to  the  de- 
fendant himself,  or  of  sending  it  by  mail  to  his  nearest  and  usual  postoffice. 

§  1002.    W/uU  is  du^  diligence  in  ascertaining  the  address  of  an  indorser. 

As  regards  the  first  question,  the  court  is  of  opinion  that  due  diligence  was 
used  before  the  notice  was  sent  to  Nottingham.  The  case  shows  that  there  was 
very  little,  if  any,  trade  between  Alexandria  and  Nottingham  at  the  time  of 
this  transaction,  and  but  few  persons,  therefore,  in  Alexandria,  would  be  likely 
to  know  whether  the  defendant  did  or  did  not  reside  in  Nottingham.  The  bill 
of  exchange  was  not  dated  at  any  particular  place,  and  the  acceptors  resided  in 
Baltimore.  The  defendant  was  not  engaged  in  trade,  but  was  a  physician  re- 
siding in  the  country,  and  it  does  not  appear  that  he  was  in  the  practice  of  vis- 
iting Alexandria,  or  of  having  any  business  transactions  there.  And  the  proof 
is  that  Travers,  of  whom  the  holder  inquired,  from  the  irature  of  the  ti*ade  in 
which  he  had  been  many  years  engaged,  first  to  Nottingham,  and  afterwards 
to  Baltimore,  was  as  likely  as  any  other  person  in  Alexandria  to  give  the  in- 
formation which  the  plaintiffs  were  seeking  to  obtain,  if  not  more  so.  The 
answer  he  received  was  direct  and  positive,  both  as  to  the  knowledge  of  Travers 
and  the  residence  of  the  indorser,  and  he  had  a  right  to  rely  upon  it.  And  al- 
though Travers  was  mistaken,  and  the  notice  was  not  sent  to  the  nearest  or 
usual  postoffice  of  the  defendant,  yet  thQ  plaintiffs  used  all  the  diligence  whicii 
the  law  requires,  and  had  sufficient  reason  to  believe  that  the  notice  would  be 
received.  The  liability  of  the  indorser  was  therefore  fixed.  Tlio  case  of 
Harris  v.  Robinson,  4  How.,  345  (§§  980-982,  supra),  is  conclusive  on  this  point 

§  1003.  If  after  dice  diligence  a  7wtice  is  sent  to  a  wrong  address,  if  is  not  in- 
cumbent upon  the  holder,  after  discovering  the  mistake,  to  send  a  notice  to  the 
right  address. 

The  second  objection  taken  in  the  argument  has  not  been  so  directly  settled 
by  judicial  decision  on  the  point,  but  is,  we  think,  equally  clear  upon  established 
principles.  We  have  already  said  that  the  liability  of  the  indorser  was  fixed 
by  the  notice  sent  to  Nottingham.  The  plaintiffs  had  acquired  a  right  of  ac- 
tion against  him  by  this  notice,  and  might  have  brought  their  suit  the  next  day. 
Could  that  right  be  divested  by  the  information  which  was  subsequently  given 
to  them?  We  think  not,  and  that  all  of  the  cases  in  relation  to  this  subject 
imply  the  contrary.  The  books  are  full  of  cases  where  mistakes  of  this  kind 
have  been  committed  and  suits  afterwards  brought  when  the  residence  of  the 
party  was  discovered.  Yet  it  does  not  seem  to  have  been  supposed  in  any  of 
them  that  a  second  notice  was  necessary,  nor  are  we  aware  that  such  a  point 
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has  ever  been  raised.  Yet,  if  a  notice  thus  given,  after  diligent  inquiry,  is  not 
equivalent  to  actual  notice,  knowledge  subsequently  obtained  would  be  a 
defense  to  the  action,  even  if  the  holder  had  brought  suit  before  he  learned 
what  was  the  nearest  or  usual  postoffioe  of  the  defendant.  The  case  of 
Firth  V.  Thrush,  8  Barn.  &  Cress.,  387,  which  was  much  relied  on  in  the  ar- 
gument, depended  upon  different  principles.  In  that  case  the  holder  knew  that 
notice  had  not  been  given  to  the  indorser.  He  had  been  engaged  in  making 
inquiries  for  his  residence  without  being  able  to  obtain  any  information  on 
which  he  might  have  acted.  And  the  question  there  was  not  whether  a  second 
notice  should  be  given,  but  whether  due  diligence  was  used  in  sending  the  first. 
The  rule  contended  for  by  the  defendant  would  produce  much  uncertainty 
and  difficulty  in  transactions  of  this  kind.  For  if  a  second  notice  must  be 
given,  it  is  to  be  required  in  all  cases  where  there  has  been  an  error  in  the 
information  as  to  the  defendant's  postoffice?  Certainly  the  practice  of  the 
courts  has  been  otherwise.  And  if  it  is  not  to  be  required  in  all  cases  it  would 
be  impossible  to  fix  any  certain  limits  as  to  time  or  circumstances.  The  subse- 
quent information  might  come  to  him  casually,  when  his  mind  was  occupied 
with  other  engagements ;  he  might  not  confide  in  it  as  much  as  in  that  which 
he  had  before  received ;  it  might  come  to  him  in  a  few  days,  or  months  might 
elapse  before  he  obtained  it.  The  rule  would  be  loose  and  uncertain  in  its  ap- 
plication and  constantly  lead  to  litigation  where  the  residence  of  the  indorser 
was  unknown  or  an  error  committed  as  to  his  usual  postoffice.  It  would  also 
be  contrary,  the  court  think,  to  the  usages  of  commerce  and  to  the  uniform  prac- 
tice in  courts  of  justice.  In  the  case  of  Harris  v.  Eobinson,  before  referred  to, 
no  second  notice  was  given,  nor  did  the  court  intimate  that  any  was  necessary.    -' 

§  1004.  The  law  does  not  require  actual  notice^  but  only  reasonable  diligence. 

The  law  does  not  require  actual  notice.  It  requires  reasonable  diligence  only, 
and  reasonable  efforts,  made  in  good  faith,  to  give  it.  And  if  sufficient 
inquiries  have  been  made  and  information  received  upon  which  the  holder 
has  a  right  to  rely,  a  mistake  as  to  the  nearest  postoffice  or  usual  postoffice 
does  not  deprive  him  of  his  remedy.  He  has  done  all  that  the  law  requires, 
and  the  notice  thus  sent  fixes  the  liability  of  the  indorser  as  effectually  as  if 
he  had  actually  received  it.  This,  we  think,  is  the  true  rule,  and  the  only 
one  that  can  give  certainty  and  security  in  transactions  in  commercial  paper. 
We  shall,  therefore,  certify  that  reasonable  diligence  was  used  by  the  plaintiffs 
to  give  the  defendant  notice  of  the  dishonor  of  the  bill. 

BANK  OF  UNITED  STATES  v.  CORCORAN. 
(2  Peters,  121-185.    1829.) 

Opinion  by  Mr.  Justice  Washington. 

Statement  of  Facts. — This  case  conies  up  by  writ  of  error  from  the  circuit 
court  of  the  District  of  Columbia  and  county  of  Washington.  The  suit  was 
brought  by  the  plaintiffs  in  error  against  the  defendant,  as  the  indorser  of  a 
promissory  note  of  Daniel  Reintzel  for  $3,700,  payable  sixty  days  after  date, 
and  dated  the  6th  of  May,  1819.  The  only  question  in  the  cause  turns  upon 
the  suificiericy  of  the  notice  to  the  defendant,  the  circumstances  attending 
which  appear  in  a  bill  of  exceptions  taken  by  the  plaintiffs  to  the  opinion  of 
the  court.  From  this  it  appears  that  the  plaintiffs  gave  in  evidence  a  letter 
from  the  defendant  to  the  cashier  of  the  Bank  of  Columbia,  where  this  note 
was  discounted,  bearing  date  the  8th  of  May,  1822,  in  which  the  writer,  after 
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mentioning  that  he  had  been  applied  to  on  the  subject  of  Reintzel's  notes,  says: 
**  I  have  no  hesitation  in  saying  that  I  will  not  take  any  advantage  of  the  lim- 
itation act  for  my  indorsement  on  the  note  of  $3,700,  dated  6th  of  May,  1819, 
and  the  note  of  $400,  dated  27th  May,  1819;  the  other  note  1  have  no  knowl- 
edge of,  and  will  call  at  the  bank  to-morrow  for  some  explanation  of  it."  These 
notes  having  been  transferred  to  the  Bank  of  the  United  States,  the  cashier  of 
that  bank,  on  the  14:th  of  December,  1824,  sent  to  the  defendant  a  paper  for 
the  signature  of  himself  and  Reintzel,  containing  a  general  authority  to  some 
attorney  to  docket  suits  against  them  at  the  next  ensuing  terra  of  the  court,  in 
the  names  of  the  president,  directors  and  company  of  the  Bank  of  the  United 
States,  for  the  use  of  that  bank,  and  of  the  United  States,  on  three  notes  of 
Daniel  Reintzel,  two  of  $400  each  and  one  of  $3,700,  all  due  in  1819.  On  the 
back  of  this  note  was  indorsed  the  following  address,  signed  by  the  defendant, 
viz. :  "  Dear  Sir:  If  Mr.  Reintzel  should  not  be  able  to  satisfy  the  bank  before 
the  court,  and  they  determine  to  bring  suit,  I  will  instruct  and  authorize  Rob- 
ert Dunlap  to  docket  the  case  for  mo.     December  16,  1824." 

The  plaintiffs  proved,  by  the  notary  who  made  the  protest  of  this  note,  who 
produced  at  the  trial  his  notarial  book  in  which  he  recorded  all  bis  protests, 
and  in  which  he  had  entered  the  protest  of  the  note  in  question,  and  the  de- 
mand and  notice;  that  the  said  demand  and  notice  were  made  and  entered  in 
the  said  book ;  and  that,  although  he  had  no  recollection  in  relation  to  these, 
yet  he  believed  the  demand  and  the  notice  thereof  were  made  as  stated  in  his 
said  book.  He  further  stated  that,  at  the  time  of  the  said  demand  and  notice, 
the  defendant  lived  in  a  house  in  Georgetown,  except  the  lower  front  room 
thereof,  which  was  occupied  separately,  as  a  store,  by  James  Corcoran,  his  son; 
that  there  was  a  separate  entrance  to  the  dwelling  part  of  the  house  occupied 
by  the  defendant,  through  an  alley  or  passage  apart  from  the  store,  which  led 
to  the  upper  rooms  and  back  building  and  yard  of  the  house;  and  that  he  be- 
lieved the  notice  was  left  by  him  at  the  said  store,  because  be  thought  that  he 
had  frequently  notices  to  give  to  the  defendant,  and  was  in  the  habit  of  leav- 
ing them  at  the  store,  and  never  was  in  the  dwelling  part  of  the  house  occu- 
pied by  the  defendant,  nor  in  the  passage  or  alley  leading  to  it.  It  was  further 
proved  that  James  Corcoran,  who  occupied  the  store  at  the  time  spoken  of,  had 
a  family,  and  a  dwelling-house  apart  from  his  store;  and  that  the  defendant 
was  then  postmaster  of  Georgetown,  and  kept  the  postoffice  in  another  part  of 
the  town,  where  he  commonly  transacted  his  private  business,  as  well  as  that 
of  his  office,  and  had  no  concern  in  his  son's  store,  but  that  he  was  often  at  the 
door,  and  about  the  door  of  the  store ;  that  Thomas,  another  son  of  the  defend- 
ant, was  concerned  with  his  brother  in  the  store,  and  was  an  active  partner, 
attending  in  the  store  to  the  business  thereof ;  but  that  he  was  a  single  man, 
and  lived  with  the  defendant  in  the  house  aforesaid  until  February,  1819,  after 
which  he  ceased  to  live  in  his  father's  family,  but  continued  his  concern  and 
attention  in  the  store. 

It  was  further  proved,  by  the  before- mentioned  James  Corcoran,  that,  until 
the  defendant  took  charge  of  the  postoffice,  which  was  in  the  year  1818,  writ- 
ten communications  and  notices  for  the  defendant  were  sometimes  left  at  the 
before-mentioned  store,  or  at  the  dwelling  part  of  the  house;  that* the  witness 
sometimes  directed  the  persons  bringing  such  notices  to  take  them  into  the 
house,  and  sometimes  he  took  them  at  the  store,  and  then,  unless  when  he  forgot 
to  do  so,  as  he  sometimes  did,  he  delivered  them  to  the  defendant;  that,  after  his 
father  took  the  postoffice,  the  witness,  if  such  notices  or  communications  had 
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"been  left  at  his  store  in  the  presence  of  a  witness,  would  have  directed  the 
bearer  of  them  to  take  them  to  the  postoffice,  or,  if  he  were  going  there,  would 
have  taken  them  himself;  and  that,  if  he  had  done  so,  he  would,  unless  he  for- 
got it,  have  delivered  them  to  the  defendant,  but  he  had  no  recollection  of  any- 
such  fact  having  occurred;  that  when  the  defendant  took  charge  of  the  post- 
ojHice,  that  became  the  place  where  his  notices,  communications,  etc.,  were  usu- 
ally left,  and  where  he  transacted  his  business,  both  private  and  official,  as 
postmaster  and  magistrate.  The  witness  had  no  recollection  of  ever  having 
seen  or  known  of  any  notices  being  left  at  his  store  of  the  protest  of  the  notes 
DOW  in  suit;  that  the  store  never  was,  before  or  after  the  defendant  took  tho 
postoffice,  his  place  of  business,  or  the  place  appointed  for  the  delivery  of 
notices  or  other  communications  for  the  defendant. 

After  the  above  evidence  was  given,  the  defendant's  counsel  prayed  the  court 
to  instruct  the  jury  that,  if  they  found  from  the  evidence  that  the  said  notices 
were  left  at  the  store  of  James  Corcoran,  occupied  by  him  separately  from  the 
dwelling  part  of  the  house  occupied  by  the  defendant,  as  stated  in  the  evi- 
dence, the  notice  was  not  sufficient  to  charge  the  defendant  in  this  action,  and 
that  the  jury,  on  the  said  evidence,  ought  to  find  for  the  defendant  on  the  first 
issue,  which  instruction  the  court  gave.  The  plaintiffs  then  prayed  the  court 
to  instruct  the  jury  that,  if  they  find  from  the  evidence  that,  notwithstanding 
the  notices  were  left  at  the  room  occupied  as  a  store  by  James  Corcoran,  yet 
that  the  said  store  was  the  place  where  notices  for  the  defendant  were  gener- 
ally left,  and  that  the  notices  in  regai'd  to  these  notes  were  duly  received  by 
the  defendant,  then  their  being  so  left  at  the  said  store  does  not  defeat  the 
plaintiffs'  right  to  recover,  provided  the  defendant  received  the  said  notices  in 
due  time;  and  that  their  said  papers  read  in  evidence  by  the  plaintiffs,  and 
signed  and  given  to  them  by  the  defendant,  as  above  stated,  are  competent 
evidence  from  which  the  jury  may  infer  that  the  defendant  did  duly  receive 
such  notices.  This  instruction  the  court  refused  to  give;  to  which  refusal,  as 
also  to  the  giving  of  the  instruction  prayed  by  the  defendant's  counsel,  the  ex- 
ception was  taken  by  the  counsel  for  the  plaintiffs. 

The  only  question  which  the  case  presents  is,  whether  such  notice  was  given 
of  the  non-payment  of  the  note  on  which  this  suit  was  brought,  as  the  law  re- 
quires to  charge  an  indorser.  It  is  not  pretended  that  it  was  given  to  the  de- 
fendant personally,  either  verbally  or  in  writing,  or  that  a  written  notice  was- 
left  at  his  dwelling-house  or  place  of  business,  or  that  the  holders  of  the  note 
were  prevented  from  giving  the  notice  at  any  time  by  the  absence  or  fault  of 
the  defendant.  His  place  of  residence,  and  the  way  by  which  access  to  it  was 
to  be  gained,  was  known  to  the  notary ;  and  it  is  quite  improbable  that  he  was 
ignorant  of  the  place  at  which  he  transacted  both  his  private  and  publio 
business. 

§  1005.  Notice  left  at  store  of  son  insufficient. 

The  inquiry  is  then  narrowed  down  to  the  sufficiency  of  a  notice  left  at  the 
store  of  James  Corcoran,  a  son  of  the  defendant,  with  which  the  defendant 
had  no  concern,  and  which  was  not  his  place  of  business.  The  store  of  the  son 
was  as  distinct  and  separate  from  the  dwelling  of  the  father  as  if  they  had 
been  under  different  roofs.  The  former  was  entered  from  the  street,  the  latter 
from  an  alley  or  passage;  and  it  does  not  appear  that  there  was  any  inside 
communication  between  the  two.  Overlooking  for  the  present  the  circum- 
stance that  the  notary  had  been  in  the  habit  of  leaving  notices  for  the  defend- 
ant at  the  store,  it  must  be  admitted  that  the  service  of  the  notice  in  question 
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at  the  store  was  no  more  a  compliance  with  the  requisition  of  law  than  if  it  had 
been  delivered  to  the  son  in  the  street  or  elsewhere,  or  left  at  his  dwelling- 
house.  Is  the  case  then  altered  by  the  circumstance  just  mentioned?  We 
think  not.  It  seems  from  the  evidence  that  the  store  never  was,  at  any  period, 
the  place  appointed  for  the  delivery  of  notices  or  other  communications  to  the 
defendant.  But  if  it  had  been,  the  note  in  question  came  to  maturity  some 
time  in  the  month  of  July,  1819,  and  the  proof  was  that  the  defendant  took 
charge  of  the  postoflBce  some  time  in  the  year  1818;  after  which,  that  became 
the  place  at  which  notices  and  other  communications  to  him  were  usually  left, 
and  where  he  transacted  both  his  private  and  public  business.  Were  it  to  be 
admitted  that  the  service  of  a  notice  at  a  place  not  appointed  by  the  defendant 
as  the  one  at  which  notices  to  him  were  to  be  delivered,  would  be  suflBcient  in 
law  to  charge  him,  upon  the  ground  that  other  notices  had  been  previously  left 
at  the  same  place,  it  would  surely  be  too  extravagant  to  contend  that  a  service 
at  the  same  place  would  be  legal,  after  another  place  had  been  appointed  for 
that  purpose,  and  where  they  had,  in  point  of  fact,  been  usually  left. 

§  1006.  urUeas  it  acttmUy  reach  indorser. 

It  is  unnecessary  to  pursue  this  inquiry  further,  because  although  the  suffi- 
ciency of  the  service  of  the  notice  generally  was  insisted  upon  by  the  counsel 
for  the  plaintiff  in  error  in  argument,  yet  the  instruction  asked  for  by  the 
plaintiff  in  the  court  below  placed  its  validity  not  merely  upon  the  circum- 
stance that  the  store  was  the  place  where  notices  for  the  defendant  were  gener- 
ally left,  but  upon  the  additional  and  stronger  one,  that  the  notice  in  this  case 
was  duly  received  by  the  defendant.  !N'ow  it  must  be  admitted  that  if  the 
hyix)thesis  that  the  notice  in  this  case,  though  left  at  an  improper  place,  was 
nevertheless  in  point  of  fact  received  in  due  time  by  the  defendant,  were 
proved,  or  could  from  the  evidence  in  the  cause  be  properly  presumed  by  the 
jury,  it  was  sufficient  in  point  of  law  to  charge  him.  ,In  the  case  of  Ireland  v. 
Kip,  10  Johns.,  490,  11  Johns.,  231,  it  was  decided  that  admitting  a  service  of 
notice  at  the  house  in  Frankfort  street,  \vhere  the  defendant  had  directed  his 
letters  to  be  left  by  the  letter-carriers,  would  have  been  good  and  equivalent  to 
service  at  his  dwelling  or  counting  house;  still,  the  notice,  though  improperly 
put  into  the  postoffice,  would  be  sufficient,  if  it  were  accompanied  by  proof 
that  it  had  actually  been  delivered  at  the  dwelling-house  of  the  indorser,  or  at 
the  house  in  Frankfort  street.  But  in  the  present  case  there  was  not  a  scin- 
tilla of  direct  or  positive  proof  that  the  notice  in  question  ever  reached  the 
person,  the  dwelling-house,  or  place  of  business  of  the  defendant,  and  the  court 
was  called  upon  by  the  plaintiffs'  counsel  to  instruct  the  jury  that  the  papers 
which  they  had  given  in.  evidence  were  competent  evidence  from  which  the 
jury  might  infer  that  the  defendant  did  duly  receive  the  said  notice.  Was  the 
<;ourt  wrong  in  refusing  to  give  this  instruction? 

§  1007.  Eoidence  of  actual  receipt  of  notice  micst  he  dear  and  certain. 

Presumptions  from  evidence  given  in  a  cause  of  the  existence  of  particular 
facts  are  in  many  if  not' in  all  cases  mixed  questions  of  law  and  fact.  If  the 
evidence  be  irrelevant  to  the  fact  insisted  upon,  or  be  such  as  cannot  fairly  war- 
rant a  jury  in  presuming  it,  the  court  is  so  far  from  being  bound  to  instruct 
them  that  they  are  at  liberty  to  presume  it,  that  they  would  err  in  giving  suth 
instruction.  For  why  give  it,  when  it  is  manifest  that,  if  the  jury  should  find 
their  verdict  upon  the  tact  so  deduced,  it  would  be  the  duty  of  the  court  to  set 
it  aside,  and  to  direct  a  retrial  of  the  cause?  Let  us  now  see  what  were  the 
papers   which   the   plaintiffs  had  given   in  evidence,  which  the   court  were 
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"Called  upon  to  declare  to  the  jury  were  competent  evidence  from  which 
the  jury  might  make  the  inference  insisted  upon.  The  first  is  the  letter 
of  the  defendant,  dated  the  8th  of  May,  1822,  and  addressed  to  the  cashier 
of  the  Bank  of  Columbia,  in  which  he  declares  that  he  will  not  take  any 
advantage  of  the  limitation  act  for  his  indorsement  on  this  and  another 
note;  the  blank  authority  sent  to  the  defendant  by  the  cashier  of  the 
Bank  of  the  United  States,  on  the  14th  of  December,  1824,  for  the  signatures 
of  the  defendant  and  of  the  maker  of  the  notes,  purporting  to  empower  some 
attorney  to  docket  suits  against  them  on  these  notes,  with  a  declaration  in- 
dorsed thereon  by  the  defendant,  that  if  the  maker  of  the  notes  should  not 
be  able  to  satisfy  the  bank  before  court,  and  they  should  determine  to  bring 
suit,  he  would  instruct  a  particular  person  to  docket  the  case  for  him.  Let  it 
be  admitted  that  these  papers  bound  the  defendant  to  abstain  from  making  a 
particular  defense,  to  which  the  law  entitled  him,  and  to  cause  the  action  in- 
tended to  be  commenced  against  him  to  be  docketed,  so  as  not  to  delay  the 
plantiflfs,  could  the  jury  from  thence  infer  with  any  legal  propriety,  either  that 
the  necessity  of  proving  notice  of  the  non-payment  of  the  notes  would  be  dis- 
pensed with,  or  the  fact  that  the  notice  left  at  the  store  of  James  Corcoran 
was  received  by  the  defendant  at  any  time,  much  less  in  due  time? 

If  this  was  a  question  of  inference  fit  to  be  submitted  to  the  discretion  of 
the  jury,  it  seems  to  the  court  that  the  rules  respecting  this  subject,  which 
have  been  laid  down  with  so  much  care,  would  no  longer  be  fixed  and  certain, 
but  would  change  with  the  varying  conclusions  which  a  jury  might  draw  of 
*he  fact  from  evidence,  however  slight,  given  to  prove  it.  What,  for  ex- 
ample, does  the  rule  that  notice  must  in  certain  cases  be  served  personally  upon 
the  indorser,  or  be  left  at  his  dwelling-house  or  place  of  business,  signify,  if  a 
jury  may  from  any  evidence,  however  remote  from  the  fact,  presume  that  the 
notice,  though  left  at  any  otber  place,  may  have  found  its  way  to  the  hands  of 
the  person  whom  it  was  intended  to  charge?  It  was  insisted  by  the  counsel 
for  the  plaintiffs  that  the  evidence  above  noticed,  and  alone  relied  upon  in  the 
instruction  asked  for  to  warrant  the  inference,  was  strengthened  by  the  cir- 
cumstance of  the  connection  between  the  defendant  and  the  owner  of  the 
store  where  the  notices  for  the  former  were  sometimes  left.  But  if  this  cir- 
cumstance stood  alone  in  the  case,  and  a  notice  delivered  to  the  son,  who  was 
not  a  member  of  the  father's  family,  would  not  be  a  legal  notice,  nor  compe- 
tent to  warrant  a  presumption  that  it  had  reached  the  father,  which  it  unques- 
tionably would  not,  the  question  cannot  be  affected  by  its  being  thrown  in  as 
a  make-weight  with  other  circumstances  in  themselves  insufficient  to  justify 
the  conclusion.  In  the  case  of  Ireland  v.  Kip,  the  circumstances  to  induce  a 
presumption  that  the  notice  reached  the  defendant  were  certainly  as  strong  as 
they  could  well  be.  The  letter-carrier  was  directed  to  leave  all  letters  for  the 
defendant  at  a  certain  house  in  Frankfort  street.  The  carrier  called  at  the 
postoffice  three  or  four  times  every  day,  and  took  out  and  delivered  all  letters 
left  there,  and  the  defendant  usually  sent  or  called  every  day  at  that  house  for 
his  letters.  Upon  the  second  trial  of  this  cause,  the  plaintiffs  insisted,  upon 
the  above  evidence,  that  the  jury  had  a  right  to  presume  that  the  notice  in 
question  had  been  duly  received  by  the  defendant.  But  the  chief  justice  who 
tried  the  cause,  instead  of  leaving  it  to  the  jury  to  make  this  presumption, 
overruled  the  whole  of  the  evidence  offered  by  the  plaintiffs,  and  directed  a 
non-suit.  When  the  case  came  before  the  supreme  court,  it  was  there  stated 
by  the  judge  who  delivered  the  opinion,  that  it  would  be  extremely  embarrass- 
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ing  to  suflFer  the  rule  to  flactaate,  by  making  exceptions  which  would  lead  to 
uncertainty,  and  that  it  was  of  the  utmost  importance  in  mercantile  transac- 
tions to  have  a  certain  and  stable  rule  in  relation  to  notices,  in  which  senti- 
ments this  court  entirely  concur.  That  court  finally  decided  that,  as  it  did  not 
appear  that  the  notice  was  left  at  the  defendant's  place  of  business  in  Frankfort 
street,  and  it  did  appear  that  he  resided  in  the  city,  the  non-suit  was  correct. 
If  this  case  be  law,  as  to  which  we'  are  not  now  called  upon  to  give  an  opin- 
ion, it  is  in  point  upon  the  very  question  now  under  consideration.  If  the 
court  below  then  committed  no  error  in  refusing  to  give  the  instructions  asked 
for  by  the  plaintiffs'  counsel,  they  were  right  in  giving  that  which  was  prayed 
for  by  the  defendant's  counsel,  which  merely  affirmed  that  the  notice  left  at 
the  store  of  James  Corcoran,  occupied  by  him  separately  from  the  dwelling^ 
part  of  the  house  occupied  by  the  defendant,  if  the  facts  were  so  found  by  the 
jury,  was  not  sufficient  to  charge  the  defendant,  and  that,  on  the  said  evi- 
dence, they  ought  to  find  for  the  defendant  on  the  first  issue. 

It  is  the  opinion  of  this  court  that  the  judgment  of  the  court  below  ought 
to  be  affirmed,  with  costs. 

WILLIAMS  V.  BANK  OF  UNITED  STATES. 
(2  Peters,  96-106.     1829.) 

Opinion  by  Mr.  Jus'ncB  Washington. 

Statement  of  Facts. —  This  was  an  action  of  assurnpait^  brought  in  the  cir- 
cuit court  of  Ohio  by  the  president,  directors  and  company  of  the  Bank  of  the 
United  States  against  J.  Embree,  the  maker,  and  D.  Embree  and  M.  T.  WiH- 
iams,  the  indorsers  of  two  several  promissory  notes.  The  only  count  in  the 
declaration  is  for  money  lent  and  advanced  by  the  plaintiffs  to  the  defendants- 
Upon  the  plea  of  the  general  issue  the  case  at  the  trial  was,  by  consent  of  the 
parties,  submitted  to  the  court;  and  the  above  notes  were  given  in  evidence  by 
the  plaintiffs  in  support  of  the  action.  The  court  gave  judgment  against  tbe 
defendants,  and  ordered  it  to  be  certified  in  pursuance  to  the  statute  of  Ohio, 
that  it  appeared  to  the  satisfaction  of  the  court  that  J.  Embree  had  signed  the 
notes  on  which  the  suit  was  brought  as  principal,  and  D.  Embree  and  M.  T. 
Williams  as  sureties.  At  the  trial  of  the  cause  thus  submitted  to  the  court, 
the  plaintiffs  having  proved  the  demand  and  the  handwriting  of  the  indorsers 
of  the  notes,  offered  the  following  evidence  of  the  notice^  to  the  defendant 
Williams,  namely,  "  that  the  notary  public,  after  the  protest  of  the  notes  and 
the  expiration  of  the  usual  days  of  grace,  called  at  the  house  of  the  defendant 
Williams,  who  resided  in  the  city  of  Cincinnati,  which  he  found  shut  up,  and 
the  door  locked,  and  on  inquiry  of  the  nearest  resident  he  was  informed  that 
the  said  Williams  and  family  had  left  town  on  a  visit,  whether  for  a  day,  week 
or  month  he  did  not  know,  nor  did  he  inquire.  He  made  use  of  no  further 
diligence  to  ascertain  where  Mr.  Williams  had  gone,  or  whether  he  had  left  any 
person  in  town  to  attend  to  his  business.  The  witness  left  a  notice  at  the  house 
of  a  person  adjoining,  with  a  request  to  hand  it  to  the  defendant  when  he 
should  return."  The  court  being  of  opinion  that  this  evidence  was  conclusive 
of  legal  notice  to  charge  Williams,  his  counsel  took  a  bill  of  exceptions,  and 
the  cause  is  now  for  judgment  before  this  court  upon  a  writ  of  error. 

§  1008*  General  rule  as  to  notice. 

The  only  question  which  this  bill  of  exception  presents  is,  whether  due  dili- 
gence was  used  by  the  defendants  in  error  to  give  notice  to  the  indorser  of  the 
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non-payment  of  these  notes  by  the  maker  of  them?  The  general  rule  of  law- 
applicable  to  the  subject  has  long  been  settled,  that  to  enable  the  holder  of  a 
bill  of  exchange  or  promissory  note  to  charge  the  indorser,  it  is  incumbent  on 
him  to  prove  that  timely  notice  of  the  dishonor  of  the  bill  or  of  the  non- 
payment of  the  note  was  given  to  the  indorser,  or,  if  this  could  not  be  done, 
he  must  excuse  the  omission  by  showing  that  due  diligence  had  been  used  to 
give  such  notice. 

§  1009.  Notice  where  parties  reside  in  satne  place. 

If  the  parties  reside  in  the  same  city  or  town,  the  indorser  must  be  personally 
noticed  of  the  dishonor  of  the  bill  or  note,  either  verbally  or  in  writing,  or  a 
written  notice  must  be  left  at  his  dwelling-house  or  place  of  business.  Either 
mode  is  suflBcient,  but  one  or  the  other  must  be  observed  unless  it  is  prevented 
by  the  act  of  the  party  entitled  to  the  notice. 

§  1010.  Notice  when  indorser  leaves  tovm. 

In  the  case  now  under  consideration  the  banking  house  of  the  defendants  in- 
error  and  the  dwelling-house  of  the  plaintiflf  were  located  in  the  same  city. 
The  notary  called  at  the  plaintiflPs  house,  which  he  found  shut  up  and  the  door 
locked.  Upon  inquiry  of  the  nearest  resident  he  was  informed  that  the  defend- 
ant, with  his  family,  had  left  tow^n  on  a  visit,  but  for  how  long  a  period  was 
unknown  to  this  person;  no  further  attempt  was  made  to  ascertain  where  the 
plaintiff  in  error  was  gone,  or  whether  he  left  any  person  in  town  to  attend  to 
his  business.  The  question  to  be  decided  is,  whether,  under  these  circumstances, 
the  defendants  are  excused  for  not  having  given  the  notice  which  the  law  re- 
quires? In  the  case  of  Goldsmith  v.  Bland,  Bayley.on  Bills,  224,  note,  it  was 
decided  that  it  was  sufficient  to  send  a  verbal  notice  to  the  defendant's  count- 
ing-house, and  if  no  person  be  there  in  the  ordinary  hours  of  business  to  receive 
it,  it  is  not  necessary  to  leave  or  send  a  written  one.  The  principle  of  this  de- 
cision is,  that  the  counting-house  of  the  defendant  is  the  place  in  which  the 
holder  was  entitled,  during  the  regular  hours  of  business,  to  look  for  the  person 
for  whom  the  notice  was  intended  or  for  some  person  authorized  by  him  to  re- 
ceive it,  and  that  the  omission  to  give  it  was  occasioned,  not  by  the  want  of 
due  diligence  in  the  holder,  but  by  the  fault  of  the  party  who  claimed  a  right 
to  receive  it.  The  principle  here  stated  is  not  peculiar  to  this  class  of  contracts. 
If  a  party  to  a  contract  who  is  entitled  to  the  benefit  of  a  condition,  upon  the 
performance  of  which  his  responsibility  is  to  arise,  dispense  with,  or  by  any  act 
of  his  own  prevent,  the  performance,  the  opposite  party  is  excused  from  prov- 
ing a  strict  compliance  with  the  condition.  Thus,  if  the  precedent  act  is  to  be 
perlormed  at  a  certain  time  or  place,  and  a  strict  performance  of  it  is  prevented 
by  the  absence  of  the  party  who  has  a  right  to  claim  it,  the  law  will  not  per- 
mit him  set  up  the  non-performance  of  the  condition  as  a  bar  to  the  responsi- 
bility which  his  part  of  the  contract  had  imposed  upon  him. 

The  application  of  this  general  principle  of  law  to  the  subject  before  us  may 
be  illustrated  by  other  cases  than  the  one  immediately  under  consideration. 
The  holder  of  a  bill  or  promissory  note,  in  order  to  entitle  himself  to  call  upon 
the  drawer  or  indorser,  must  give  notice  of  its  dishonor  to  the  party  whom  he 
means  to  charge.  But  if,  when  the  notice  should  be  given,  the  party  entitled 
to  it  be  absent  from  the  state,  and  has  left  no  known  agent  to  receive  it;  if  he 
abscond,  or  has  no  place  of  residence  which  reasonable  diligence  used  by  the 
holder  can  enable  him  to  discover,  the  law  dispenses  with  the  necessity  of  giv- 
ing regular  notice.  So  where  the  parties,  as  in  this  case,  reside  in  the  same  city 
or  town,  the  notice  should  be  given  at  the  dwelling-house  or  place  of  business 
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of  the  party  entitled  to  claim  it,  and  the  duty  of  the  holder  does  not  require  of 
him  to  give  the  notice  at  any  other  place.  If  the  giving  of  the  notice  at  either 
of  these  places  be  prevented  by  the  act  of  the  party  entitled  to  receive  it,  the' 
performance  of  the  condition  is  excused.  In  this  case,  the  notary  called  at  the 
dwelling-house  of  the  indorser,  at  the  regular  time  and  at  a  seasonable  hoar, 
for  aught  that  appeara,  to  serve  the  notice,  and  found  the  house  shut  up,  the 
doors  locked,  and  the  family  absent  from  town  upon  a  visit  of  unknown  dura- 
tion to  the  agent  of  the  bank  or  to  his  informer.  What  was  he  to  do?  He 
was  not  bound  to  call  a  second  time,  nor  was  he  under  any  obligation  to  leave 
a  written  notice,  even  if  he  could  have  found  an  entrance  into  the  house.  But 
it  is  insisted  that  the  defendants  in  error  were  bound,  under  the  circumstances 
of  this  case,  to  give  notice  to  the  plaintiff  through  the  channel  of  the  post- 
oflBce;  and  the  case  of  Ogden  v.  Cowley,  2  Johns.,  274,  is  relied  upon  in  sup- 
port of  this  position.  In  that  case,  the  notary  called  at  the  houses  of  the 
indorser  and  of  his  deceased  partner,  for  the  purpose  of  giving  them  notice  of 
the  non-payment  of  the  note,  but  found  their  house  locked  up,  and,  on  inquir- 
ing at  the  next  door,  was  told  they  were  gone  out  of  town.  On  the  same  day, 
the  notary  put  a  letter  into  the  postoffice  in  the  city  of  New  York,  addresed 
to  the  defendant  and  his  partner,  informing  them  of  the  non-payment  of  the 
note,  and  that  they  were  looked  to  for  payment.  It  appeared  that  at  that  time 
the  yellow  fever  prevailed  in  the  city.  The  court  decided  that  all  proper  steps 
were  taken  to  communicate  the  requisite  notice  to  the  indorser,  and  that  the 
notice  was,  of  course,  sufficient.  It  may  be  remarked  upon  this  case,  that  the 
absence  of  the  indorsers  from  their  houses  was  probably  the  consequence  of  a 
temporary  removal  from  the  city,  on  account  of  the  prevailing  sickness,  and 
that  the  case  does  not  inform  us  whether  the  place  to  which  they  had  removed 
was  known  to  the  notary.  We  are  not  prepared  to  say  that  in  such  a  case  the 
parties  entitled  to  notice  were  bound  to  be  at  their  dwelling-houses,  or  to  have 
any  person  there  at  the  time  the  notary  called  to  receive  notice,  and,  conse- 
quently, that  their  absence  and  the  closing  of  their  houses  ought  to  have  ex- 
cused the  holder  from  taking  other  steps  to  communicate  notice  to  them.  Bat 
laying  these  circumstances  out  of  the  case,  the  court  decided  no  more  than  that 
the  steps  taken  to  give  notice  were  sufficient,  in  point  of  law,  for  that  purpose; 
and  it  is  not  to  bo  doubted  but  that  they  were  so.  They  do  not  decide  that,  in 
a  case  freed  from  the  circumstances  before  noticed,  it  was  necessairy  that  notice 
to  the  indorsers  should  have  been  given  through  the  postoffice* 

In  the  case  of  Crosse  v.  Smith,  1  Maule  &  S.,  545,  the  cashier  called  at  the 
counting-house  of  the  drawer,  for  the  purpose  of  giving  him  notice  of  the  dis- 
honor of  the  bill.  He  found  the  outward  door  open,  but  the  inner  locked. 
The  cashier  knocked,  and  made  noise  enough  to  have  been  heard,  if  anybody 
had  been  w^ithin.  After  waiting  a  few  minutes  and  no  person  appearing,  he 
left  the  house,  and  took  no  further  legal  step  to  give  the  notice.  It  was  in- 
sisted, in  opposition  to  the  sufficiency  of  the  notice,  that  a  notice  in  writing, 
left  at  the  counting-house,  or  put  into  the  postoffice,  was  necessary.  The  an- 
swer given  by  the  court  was,  that  the  law  did  not  require  either  mode  to  be 
pursued.  "  Putting  a  letter  in  the  post,"  says  Lord  Ellen  borough,  "  is  only  one 
mode  of  giving  notice;  but  where  both  parties  are  residing  in  the  same  post- 
town,  sending  a  clerk  is  a  more  regular  and  less  exceptionable  mode."  The 
decision  in  this  case,  as  to  the  sufficiency  of  the  notice,  was  the  same  as  that 
given  in  the  case  of  Goldsmith  v.  Bland,  before  referred  to.  The  case  of  Ire- 
land V.  Kip,  10  Johns.,  490,  and  11  Johns.,  231,  was  much  pressed  upon  the 
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court  in  the  argument  of  the  present  cause  by  the  counsel  for  the  plaintiff  in 
error.  We  have  examined  that  case  with  great  attention  and  respect,  but  have 
not  been  able  to  view  it  in  the  same  light  as  it  seemed  to  have  struck  the^ 
learned  counsel.  The  place  of  residence  of  the  defendant,  the  indorser,  was 
three  and  a  half  miles  from  the  postofflce,  within  the  limits  of  the  city  of  N"evv 
York,  but  without  the  compact  part  of  the  city,  and  without  the  district  of 
any  letter-carrier.  The  case  does  not  state  that  the  indorser  had  any  counting- 
house,  or  place  of  business  in  the  city,  at  which  the  notice  could  have  beenleft.. 
The  only  notice  given  to  the  defendant  was  a  written  one,  put  into  the  post- 
office  in  the  city  of  New  York,  directed  to  the  defendant,  and  stating  that  the 
note  had  not  been  paid.  The  place  of  the  defendant's  residence  was  known  to- 
the  clerk  of  the  notary,  who  put  the  written  notice  to  the  defendant  into  the 
postoffice.  The  only  question  decided  by  the  court  was  that,  under  the  cir- 
cumstances of  that  case,  the  holder  of  the  note  was  bound  to  give  personal 
notice  to  the  defendant,  or  to  see  that  the  notice  reached  his  dwelling-house  ;. 
and  that  merely  putting  the  notice  into  the  postofflce  was  not  sufficient.  Upon 
a  second  trial  of  the  cause  it  appeared  in  evidence  that  the  defendant  had  given 
directions  to  the  letter  carriers  of  the  postoffice,  to  leave  all  letters  that  came 
to  the  postoffice  for  him  at  a  house  in  Frankfort  street,  in  the  city  of  New 
York;  that  the  letter  carriers  called  at  the  pos. office  three  or  four  times  every 
day,  and  took  out  and  delivered  all  letters  left  there;  and  that  the  defendant 
usually  called  or  sent  every  day  for  his  letters  to  the  house  in  Frankfort  street. 
The  learned  judge  who  delivered  the  opinion  of  the  court  stated  that,  admitting 
a  service  of  the  notice  at  the  house  in  Frankfort  street  would  have  been  good 
and  equivalent  to  a  service  at  the  defendant's  dwelling  or  counting  house,  still 
the  delivery  of  the  notice  at  the  postoffice,  unaccompanied  with  proof  that  it 
was  actually  delivered  at  the  house,  was  not  notice.  He  adds  that  ''  the  invari- 
able rule  with  us  is,  that  when  the  parties  reside  in  the  same  city  or  place,, 
notice  of  the  dishonor  of  bills  or  notes  must  be  personal,  or  something  tanta- 
mount, such  as  leaving  it  at  the  dwelling-house  or  place  of  business  of  the 
party,  if  absent."  Now  it  is  apparent  that  the  question  which  arises  in  the  case 
under  consideration  was  not  and  could  not  be  decided  in  the  case  just  referred 
to.  The  objection  to  the  notice  in  the  latter  case  was,  that  it  ought  to  have 
been  given  at  the  dwelling-house  of  the  defendant,  and  could  not  be  given 
through  the  postoffice,  unless  it  also  appeared  that  the  notice  so  given  reached 
the  dwelling-house,  or  the  house  in  Frankfort  street.  No  attempt  was  made  to- 
give  the  notice  in  the  former  mode,  as  was  done  in  this  case;  and  the  latter 
mode,  so  far  from  being  considered  as  tantamount  to  the  former,  or  as  being 
necessary  in  order  to  excuse  the  want  of  personal  notice,  is  declared  throughout 
to  be  insufficient  without  further  proof. 

The  opinion  of  this  court  is,  that  the  defendants  in  error  were,  under  the  cir- 
cumstances of  this  case,  excused  from  taking  any  other  steps  than  they  did,  to 
give  notice  to  the  plaintiff  of  the  non-payment  of  these  notes;  and  that  the 
judgment  of  the  court  below  ought  to  be  affirmed,  with  costs. 

[The  counsel  for  the  plaintiff  in  error  stated  another  point,  which  he  admit- 
ted had  been  settled  by  this  court,  in  the  case  of  Fullerton  v.  Bank  of  United 
States,  1  Pet.,  612  (§§  1200-1204,  infra);  but  requested  permission  to  reargue 
the  point  in  case  the  court  should  decide  the  first  point  against  him.  I  am 
directed  by  the  court  to  say  that  the  case  referred  to  was  well  considered  by 
the  court;  that  we  are  entirely  satisfied  with  the  decision  made  in  it,  and  see  no 
cause  to  call  for  a  reargument  of  the  principle  there  decided.] 
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UNITED  STATES  v.  BARKER. 
(Circuit  Ck)urt  for  New  York:  2  Paine,  340-848.    .) 

Opinion  by  Thompson,  J. 

Statement  of  Facts. —  This  case  comes  up  by  writ  of  error  to  the  district 
court  for  the  southern  district  of  New  York,  and  the  only  question  raised  and 
argued  was,  whether  due  notice  of  the  non-acceptance  of  the  bill  in  question 
was  given  to  the  defendant,  the  drawer.  The  letter  of  the  secretary  of  the 
treasury  addressed  to  Flewelling,  inclosing  the  protest  for  non-acceptance,  with 
directions  to  give  notice  thereof  to  the  drawer  and  indorsers,  was  dated  on  the 
7th  of  December,  1814,  at  the  city  of  Washington;  and  if  put  into  the  mail  of 
the  next  day  (the  8th),  would,  according  to  the  course  of  the  mail,  arrive  here 
on  the  10th.  And  for  the  purpose  of  the  question  now  before  the  court,  it  mast 
be  taken  for  granted  that  the  letter  containing  the  protest,  and  directing  notice 
to  be  given  to  the  drawer  and  indorsers,  was  received  by  Flewelling  on  the 
10th  of  December,  between  eleven  and  twelve  o'clock.  But  the  notice  of  the 
dishonor  of  the  bill  was  not  given  until  the  12th.  I  do  not  understand  any 
objection  to  have  been  made  to  the  regularity  of  the  notice  of  non-payment, 
nor  is  it  necessary  to  notice  that  point  here.  This  case  is  not  distinguishable  in 
any  respect  as  to  facts  from  that  of  The  United  States  t?.  Barker,  decided  at  the 
last  term  of  the  supreme  court  (12  Wheat.,  559).  And  the  law  of  that  case 
must  of  course  apply  to  and  govern  this. 

§  101  !•  The  rule  that  each  party  has  one  day  aftet  notice  to  notify  the  party 
to  whom  he  looks  for  payment  does  not  apply  to  an  agent, 

A  question,  however,  growing  out  of  those  facts,  has  been  made  here,  which 
does  not  seem  to  have  attracted  the  attention  of  the  counsel  or  the  court,  accord- 
ing to  the  report  of  that  case.  It  appears  that  the  10th  of  December,  w^hen  the 
letter  of  the  secretary  of  treasury  was  received  here  by  Flewelling,  was  on  Sat- 
urday^  and  that  notice  was  given  on  Monda>y  (the  12th),  and  this,  it  has  been 
argued,  was  all  that  the  law  required  of  the  holder.  This  question  does  not 
appear  to  have  been  made  in  that  case  on  the  trial  in  the  court  below ;  and  I 
have  no  recollection  of  its  having  been  at  all  started  on  the  argument  in  the 
supreme  court.  If  it  had  been,  the  opinion  of  the  court  would,  doubtless,  have 
been  expressed  upon  it.  And  it  is  hardly  to  be  presumed  that  if  this  clrcam- 
&tance  would  have  furnished  an  excuse  for  the  delay  in  giving  notice,  it  woald 
have  escaped  the  notice  of  the  bar  and  of  the  bench.  But  if  this  should  be  con- 
'sidered  a  new  point,  undecided  by  that  case,  it  would  not,  I  think,  affect  the 
•question ;  the  notice  was  still  too  late  —  it  should  have  been  given  on  Saturday; 
the  letter  was  received  here  early  enough  on  that  day  by  the  agent,  to  enable 
him  to  have  given  the  notice  within  the  usual  business  hours,  without  any  extra- 
ordinary diligence.  Mr.  Flewelling  could  not,  in  any  sense,  be  considered  the 
holder  of  this  bill,  or  having  any  interest  in  it;  he  was  the  mere  private  agent 
of  the  plaintiffs,  who  must  be  deemed  the  holders,  and  chargeable  with  all  the 
legal  consequences  resulting  from  the  negligence  of  their  agents.  A  notice  put 
into  the  mail  at  Washington,  directed  to  the  defendant  at  New  York,  would 
have  been  sutBcient,  and  all  that  could  have  been  required  of  the  plaintiffs; 
they  were  not  bound  to  employ  an  agent  here  to  serve  the  notice.  And  bad 
notice  been  sent  by  the  mail  directly  to  defendant,  it  would,  doubtless,  have 
been  received  by  him  on  Saturday.  The  delay,  therefore,  in  bringing  the 
notice  home  to  the  defendant  is  attributable  to  the  plaintiffs.  Althougn  notice 
by  the  mail  would  have  been  sufficient,  the  plaintiffs  were  not  bound  to  adopt 
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that  mode,  bat  might  cause  it  to  be  given  by  a  private  hand ;  but  the  rule  seems 
to  be  well  settled  in  England,  that  when  such  course  is  adopted,  the  holder  is 
bound  to  see  that  it  reaches  the  party  on  the  same  day  that  it  would  have 
arrived  by  the  post.     Chitty,  402,  288  and  n.;  6  East,  3. 

The  rule  which  we  find  laid  down  in  the  books,  that  each  party  has  an  entire 
day  after  that  on  which  he  is  informed  of  the  dishonor  ot  a  bill,  to  give  notice 
to  the  party  to  whom  he  looks  for  payment,  must  be  a  party  to  the  bill,  and 
who  has  an  interest  in  it,  and  cannot  apply  to  an  agent  employed  by  such 
party  to  give  the  notice.  If  Flewelling  had  been  a  party  to  this  bill,  he  might, 
according  to  this  rule,  have  had  until  Monday  the  12th  to  give  the  notice; 
but  the  plamtiflfs  could  not  claim  a  day  for  their  agent  to  give  this  notice  after 
it  arrived  here.  Such  a  rule  might  lead  to  great  delay  and  abuse  by  employ- 
ing a  number  of  agents  in  succession  to  give  such  notice,  if  each  one  was  en- 
titled to  a  day  for  that  purpose.  This  rule  in  England  seems  to  have  received 
some  modification  with  respect  to  bankers  employed  to  collect  bills.  In 
Ilaynes  v.  Birks,  3  Bos.  &  Pul.,  599,  it  was  said  that  as  soon  as  a  banker  is  in- 
formed of  the  non-payment  of  a  bill,  it  becomes  his  business  to  acquaint  his  prin- 
cipal of  that  circumstance,  and  that  if  a  bill  be  returned  to  a  banker,  he  is  bound 
to  give  notice  to  his  principal  that  very  day,  if  he  can  do  so  by  using  ordinary 
diligence.  But  by  subsequent  cases  the  rule  seems  now  to  be  otherwise,  and  a 
banker  is  considered  a  distinct  holder,  though  he  is  possessed  of  the  bill  merely 
to  receive  payment  for  a  customer.  But  it  may  be  inferred  from  what  fell 
from  Lord  Ellenborough  in  one  of  the  cases,  that  it  is  the  custom  of  bankers  to 
present  the  bills  as  distinct  customers,  and  not  as  mere  agents  identified  with 
their  customers.  2  Taunt.,  388 ;  15  East,  291.  This  cannot,  however,  atfect  the 
question  in  this  case,  for  there  is  no  pretense  that  Flewelling  was,  in  point  of 
fact,  or  that  he  professed  to  be,  anything  more  than  a  mere  agent,  acting  for 
and  m  the  name  of  the  plaintiffs.  The  judgment  of  the  court  below  must 
therefore  be  affirmed. 

UNITED  STATES  BANK  v.  GODDARD. 
(Circuit  Court  for  Massachusetts:  5  Mason,  86^-877.    1829.) 

Statement  of  Facts. —  Pickering's  note,  payable  to  Goddard,  was  indorsed 
by  tiie  latter  to  the  Portsmouth  branch  of  the  United  States  Bank.  Being 
payable  at  Boston,  where  Goddard  resided,  it  was  forwarded  to  the  Boston 
branch  of  the  United  States  Bank  for  collection.  As  was  expected,  Pickering 
failed  to  pay  it  at  maturity.  Notice  of  non-payment  was  sent  by  the  Boston 
branch,  on  March  5tli,  to  the  Portsmouth  branch,  which  received  it  on  the 
afternoon  of  the  6th,  the  mail  having  been  delayed  by  a  snow  storm.  On  the 
same  day  the  cashier  of  the  Portsmouth  branch  wrote  Goddard,  advising  him 
of  non-payment  of  the  note.  This  notice  reached  him  the  8th.  In  assumpsit 
agaiust  him  on  the  note,  he  set  up  in  defense  that  the  notice  of  non-payment 
vras  insufficient  by  reason  of  delay.  It  was  shown  that  Goddard's  name  was 
not  in  the  directory,  and  that  his  residence  was  not  in  fact  known  to  the  offi- 
cers of  the  Boston  branch,  although  they  might  have  ascertained  it  by  reason- 
able inquiry. 

§  1012.  Belation  of  hranch  hanks  to  the  parent  hank  is  that  of  agents  and 
principal. 

Opinion  by  Story,  J. 

I  lay  out  of  the  case  all  consideration  of  the  fact  that  the  note  belonged  to 
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the  branch  bank  at  Portsmouth,  and  was  remitted  to  the  branch  bank  at 
Boston  for  collection,  both  these  branches  being  but  a^nts  of  the  Bank  of  the 
United  States,  the  real  holder  of  the  note.  In  the  first  place,  it  is  admitted 
that  the  known  course  of  business  in  each  of  the  branches  is,  in  respect  to  all 
notes  transmitted  from  another  branch,  to  deal  with  them  in  the  same  manner 
as  if  transmitted  by  a  stranger  bank,  and  to  return  their  notes  back,  upon  their 
dishonor,  to  the  branch  from  which  they  have  been  received.  In  the  next 
place,  the  branches  being  established  by  the  parent  bank  for  its  own  particular 
purposes,  their  agency  may  be  limited  and  controlled  according  to  the  pleasure 
of  the  parent  bank.  So  that  the  present  case  does  not  at  all  differ  fro.n  that 
of  a  private  principal  who  employs  different  agents  in  different  cities  to  trans- 
act business,  or  negotiate  and  discount,  and  collect  notes  there  upon  his 
account.  Ko  distinction  was  pointed  out  at  the  argument,  as  growing  out  of 
this  circumstance,  differing  the  case  from  the  common  case  of  holder  and 
agent,  or  holder  and  banker;  and  none  is  believed  to  exist.  The  case  may, 
therefore,  for  all  the  purposes  of  this  suit,  be  considered  as  if  the  Portsmouth 
branch  were  the  real  holder  of  the  note  and  wholly  unconnected  with  the 
branch  in  Boston,  and  employing  the  latter  as  its  agent  to  collect  the  note 
when  due. 

§  101 3,  Order  in  which  indoraers  cmd  makers  should  he  notified  of  non- 
payment. 

The  question,  then,  is  whether  notice  of  the  dishonor  ought  to  have  been 
given  by  the  branch  bank  at  Boston  to  the  defendant,  or  whether  the  notice 
sent  by  the  branch  bank  at  Portsmouth  to  the  defendant  was  in  due  time  and 
sutiicient  in  point  of  law.  It  is  admitted  that  there  is  no  objection  to  the  notice 
on  account  of  the  delay  of  its  arrival  to  the  defendant  until  the  8th  of  March, 
when  it  ought  regularly  to  have  arrived  on  the  7th.  The  snow  storm  suffi- 
ciently accounts  for  that;  and  the  notice  was  given  as  early  by  the  holder  as, 
under  the  circumstances,  it  could  or  ought  to  be. 

§  1014.  Duty  of  agent  in  gioing  notice  of  dishonor. 

The  case  is  narrowed  down,  then,  to  the  consideration  whether  by  law  the 
defendant  was  entitled  to  notice  directly  from  the  agent  in  Boston,  which,  by 
due  inquiry  and  diligence,  he  might  have  given  on  the  6th  of  March ;  or  whether 
a  circuitous  notice  through  the  holder  was  sufficient.  The  argument  of  the  de- 
fendant's counsel  is  this.  The  agent  is'  bound  to  give  notice  of  the  dishonor  to 
a  prior  indorser,  who  is  intended  to  be  charged,  if  his  residence  is  known  to 
him,  or  if,  upon  reasonable  inquiry,  it  can  be  ascertained,  and  it  is  in  fact  nearer 
to  his  own  than  that  of  the  indorser,  and  a  notice  will  thereby  reach  him  earlier 
than  from  the  principal  holder.  Reasonable  diligence  is  in  all  cases  sufficient 
in  giving  notice;  but  what  is  such  must  be  judged  of  by  all  the  circumstances 
of  each  case.  If  the  agent  may  in  all  cases  omit  to  give  notice  to  the  indorser, 
then,  although  he  resides  in  the  same  city  with  the  indorser,  and  the  principal 
holder  resides  at  a  great  distance,  the  indorser  would  be  held,  although  a  circu- 
itous notice  from  the  holder  might  not  reach  him  for  a  week  or  a  month,  which 
would  be  unreasonable.  And  it  is  said  that  there  is  no  case  which  justifies 
such  a  doctrine.  If  there  be  no  such  case,  then  the  question  must  be  consid- 
ered upon  principle.  Now  it  is  very  clear  that  if  the  Boston  branch  had  been 
the  holders  of  the  note,  they  would,  under  the  circumstances,  have  been  enti- 
tled to  recover  against  the  defendant,  since  he  received  due  notice  from  the 
prior  holders,  to  whom  due  notice  was  sent  by  them,  and  to  whom,  upon  pay- 
ment of  the  note,  the  defendant  would  have  been  answerable  over.    It  is  laid 
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down  in  Bayley  on  Bills,  163  (4th  ed.),  and  better  authority  can  scarcely  be, 
that  **  though  a  holder  or  any  other  party  gives  no  notice  but  to  the  person  of 
whom  he  took  the  bill,  yet  if  notice  is  communicated  without  laches  to  the 
prior  parties,  he  may  avail  himself  of  such  communication,  and  sue  any  of  such 
prior  parties.  It  is  no  objection,  in  such  case,  that  there  was  no  notice  imme- 
diately from  the  plaintifiE  to  the  defendant."  And  this  doctrine  is  fully  sup- 
ported by  decided  cases.  Jameson  v.  Swinton,  2  Camp.,  373;  Wilson  v. 
Swabey,  1  Starkie,  34;  Stanton  v.  Blossom,  14  Mass.,  116,  and  Stiififord  v.  Yates, 
18  Johns.,  327,  are  in  point.  The  reason  seems  to  be  that,  as  the  notice  is 
suflScient  to  charge  the  defendant  with  the  payment  in  favor  of  the  person  who 
gives  it,  it  ought  to  charge  him  in  favor  of  all  subsequent  parties,  because  he 
sustains  no  injury  from  want  of  notice.  It  is,  as  to  him,  due  notice.  If,  then, 
as  hcldersj  they  might  affect  the  defendant  with  responsibility  by  such  circuity 
of  notice,  what  is  the  reason  why,  as  agents^  they  may  not  give  their  principal 
the  same  right?  If  there  ba  any,  it  mast  be  upon  the  ground  that  the  agent  is 
in  all  cases  bound  to  give  direct  notice  to  the  indorser  intended  to  be  charged, 
in  the  same  way,  and  within  the  same  time,  and  in  the  same  manner,  as  his 
principal  ought,  if  there  was  no  agency,  and  the  bill  remained  in  his  hands. 
Such  a  proposition  has  never  yet  been  maintained,  as  far  as  I  know,  by  any 
court  of  justice.  And  in  the  argument  it  was  admitted  that  if  tha  domicile  of 
the  party  to  whom  notice  is  to  be  given  be  unknown  to  the  agjnt,  he  is  not 
bound  to  give  any  notice.  And  it  has  been  decided  that,  when  a  holder  trans- 
mits a  note  for  payment  to  his  agent,  he  is  not  bound  to  inform  the  latter 
where  the  prior  parties  live,  so  as  to  enable  the  agent  to  give  them  notice. 

§  1015.  Whether  an.  agent  to  receive  payment  is  hound  to  give  notice  to  any  one 
hut  his  principal. 

But  how  is  it  established  that  in  any  case  an  agent  tp  receive  payment  of  a 
note  is  bound  to  give  notice  to  any  person,  but  his  principal,  of  the  dishonor? 
The  nature  of  the  transaction  does  not  necessarily  imply  it.  The  authority  to 
receive  payment  may  be  complete  without  any  incidental  authority  to  givd 
such  notice.  It  is  certainly  competent  for  the  holder  to  authorize  his  agent  to 
do  no  more  than  to  demand  payment,  and  give  him  notice  of  the  dishonor.  If 
the  agent  actually  gives  notice  in  due  time  to  the  antecedent  parties,  that  may 
be  good  in  favor  of  his  principal.  If  the  latter  requires  his  agent  to  give  such 
notice,  and  he  neglects  to  do  it,  he  may  be  chargeable  with  any  loss  sustained 
by  such  neglect.  But  the  question  is  not  what  the  agent  may  do,  or  ought  to 
do,  as  between  himself  and  his  principal,  but  whether  the  other  parties  to  be 
charged  upon  notice  have  any  right  to  such  notice  from  him,  so  as  to  be  dis- 
charged by  his  neglect.  As  I  understand  the  doctrine  of  law  upon  this  subject, 
it  is  that  an  agent,  upon  the  dishonor  of  a  note  remitted  to  him  to  procure 
payment,  is  bound  to  give  notice  of  the  dishonor  to  his  principal,  and  transmit 
to  him  the  proper  evidence  of  it;  but  he  is  not  bound  to  give  any  notice  to 
other  parties  on  the  note.  That  was  manifestly  the  doctrine  of  the  court  in 
Haynes  v,  Birks,  3  Bos.  &  Pull.,  599,  601,  where  a  bill  had  been  remitted  to 
bankers,  as  agents  of  the  holder,  to  procure  payment;  and  the  argument  there 
was  that  in  such  a  case  the  bankers,  being  agents  of  the  holder,  the  defendant 
(the  indorser)  was  entitled  to  the  same  notice,  as  if  the  bill  had  remained  in  the 
plaintiff's  hands.  But  the  court  overruled  the  objection,  and  said  that  it  was 
the  banker's  business  only  to  acquaint  his  principal  of  the  dishonor.  The  same 
doctrine  was  held  in  Tunno  v.  Lague,  2  Johns.  Cas.,  1.  That  case  is  very 
strong,  for  the  defendant,  who  was  sought  to  be  charged,  lived  in  the  city  of 
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New  York,  the  bill  being  drawn  by  him  at  Jeremie  (N.  J.)  in  favor  of  the 
plaintiffs  upon  a  house  in  New  York,  and  dishonored  by  the  latter.  The  notice 
was  not  suUicient  in  the  opinion  of  the  court,  having  been  given  at  New  York 
long  after  the  dishonor,  if  the  party  giving  the  notice  had  been  the  holder;  but 
being  an  agent  only,  it  was  held  that  the  notice  was  sufficient,  becan^^e  it  was 
earlier  than  the  defendant  would  have  had  it,  if  the  bill  had  been  sent  back  to 
the  plaintiffs,  and  notice  had  been  sent  directly  by  them.  And  the  court  said, 
that  the  duty  of  the  agent  extended  no  farther  than  to  give  notice  to  his  prin- 
cipal. T^e  same  doctrine  is  also  asserted  in  Colt  v.  Noble,  5  Mass.,  167.  The 
bill  was  drawn  in  New  South  Wales,  in  favor  of  the  defendant,  and  by  him  in- 
dorsed at  Madras  to  the  plaintiffs,  who  sent  it  to  their  agent  in  London,  where 
it  was  dishonored  by  the  drawees.  The  defendant  resided  in  Portsmouth,  X. 
H.,  and  the  defendant  might  have  sent  notice  to  the  defendant  at  Portsmouth 
in  three  months;  but  he  merely  transmitted  the  bill  and  protests  to  his  principal 
at  Madras,  who  sent  notice  from  thence  to  the  defendant,  who  did  not  receive 
it  until  more  than  a  year  after  the  dishonor.  The  court  held  the  notice  suflB- 
cient.  And  Mr.  Chief  Justice  Parsons,  in  delivering  the  opinion  of  the  court, 
said,  ^' A  person  appointed  a  factor  to  cause  a  bill  to  be  presented  is  intrusted 
with  no  other  powers,  and  it  is  his  duty  to  notify  his  principal."  It  is  true  that 
in  that  case  it  did  not  appear  that  the  agent  knew  the  defendant's  domicile;  bat 
that  consideration  was  not  relied  on.  And  the  court  decided  generally,  that 
the  holder  was  not  bound  to  give  information  of  the  domicile  of  the  indorser  to 
his  agent;  nor  was  the  latter  bound  to  give  notice  to  the  indorser  of  the  dis- 
honor; and  that  it  made  no  difference  whether  the  bill  was  remitted  to  the 
factor  to  procure  acceptance,  or  in  payment  of  a  debt  due  to  him.  The  case 
would  seem,  therefore,  to  travel  on  all-fours  with  the  present. 

§  101 6.  To  whom  notice  is  to  he  given  by  a  banker  wlio  holds  a  note  for  coUeo- 
Hon, 

It  appears  to  me,  also,  that  the  cases  in  which  it  has  been  holden  that  a 
banker  who  as  agent  receives  the  bill  of  a  customer  is  only  bound  to  give  no- 
tice of  its  dishonor  to  his  customer,  in  like  manner  as  if  he  were  himself  the 
holder,  and  his  customer  were  the  party  next  entitled  to  notice,  confirm  the  doc- 
trine. The  legal  effect  of  these  cases  is,  that  the  customer  has  the  like  time  to 
communicate  such  notice  as  if  he  had  received  it  from  a  holder,  and  therefore 
by  placing  a  bill  or  note  in  the  hands  of  a  banker,  the  number  of  persons,  from 
whom  notice  must  pass,  is  increased  by  one.  So  it  is  laid  down  in  Bay  ley  on 
Bills,  173  (4th  ed.);  and  the  cases  of  Haynes  v.  Birks,  3  Bos.  &  Pull.,  599;  Scott 
V,  Lifford,  9  East,  347,  and  Langdale  w.  Trimmer,  15  East,  291,  fully  support 
the  position ;  and  it  has  also  been  recognized  in  the  recent  case  of  Firth  v. 
Thrush,  8  Barn.  &  Cress.,  3S7.  In  all  these  cases  the  bankers  were  agents;  and 
if  they  were  bound  to  give  notice  at  all,  they  might  have  given  it  a  day  earlier 
than  it  was  received  from  their  principals.  But  the  court  treated  the  cases  ex- 
actly as  if  the  agents  were  holders,  and  necessarily  repudiated  the  notion  that, 
either  as  holders  or  as  agents,  they  were  bound  to  give  notice  to  any  other  per- 
son than  their  principal;  But  it  is  said  that  in  neither  of  these  cases  did  it 
appear  that  the  bankers  knew  the  residence  of  the  parties  to  be  charged  by 
notice;  or  that  the  banker's  residence  was  nearer  to  the  parties,  than  that  of 
the  principals.  If  that  be  admitted,  it  is  still  a  sufficient  answer,  that  neither 
of  these  facts  was  treated  as  material ;  and  the  judgment  of  the  court  pro- 
ceeded upon  a  principle  which  comprehended  all  such  cases.  If  the  suflSciency 
of  the  notice  depended  upon  the  fact  whether  the  agent  had  no  knowledge  of 
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the  residence  of  the  parties,  or  lived  farther  from  them  than  his  principal,  that 
fact  ought  to  have  come  from  the  {plaintiff  as  part  of  his  case;  for  the  oniia  was 
upon  him  to  show  due  notice.  I  am  not  satisfied,  however,  that  the  case  in  3 
Bos.  &  Pull.,  699,  was  not  a  case  where  the  banker  lived  nearer  to  the  indorser 
than  to  the  holder.  The  latter  lived  at  Knightsbridge,  and  both  of  the  former 
lived  in  London;  But  it  seems  to  me  that  there  is  a  far  stronger  reason  for 
requinng  that  the  banker  should  give  notice  where  he  and  the  principal  live  in 
the  same  town,  or  at  least  that  notice  in  such  cases  should  be  given  as  early  as  the 
principal  might  give  it  if  the  note  were  in  his  own  hands,  than  where  the  prin- 
cipal resides  in  a  different  town,  since  the  communication  between  them  is  so 
much  more  easy. 

§  1017,  An  agent  for  collection  is  not  hound  to  notify  the  indorser. 
It  appears  to  me  that  the  question  now  before  the  court  has  been  closed  by 
authorities;  if  not  by  direct  adjudication,  at  least  by  necessary  inference. 
The  doctrine  is  laid  down,  without  any  exception,  that  the  agent  is  not  bound  to 
give  notice;  and  if  any  exception  had  existed,  it  could  not  for  so  long  a  period 
have  been  overlooked.  But  if  it  were  otherwise,  and  there  was  no  authority 
in  point,  my  own  judgment  would  be  the  same.  It  appears  to  me  that  an 
agent  is  not  bound  to  give  notice  to  the  indorser  of  the  dishonor  of  any  note; 
and  that  his  agency  does  not  naturally  include  such  a  duty.  If  he  contracts 
with  his  principal  to  give  such  notice,  that  is  a  mere  private  contract  between 
the  parties,  with  which  the  indorser  has  nothing  to  do.  It  neither  enlarges 
nor  limits  his  rights.  It  may  be  inconvenient  for  him  to  receive  a  circuitous 
notice;  but  that  is  not  sufficient  to  change  the  law.  I  think  it  would  be  far 
more  inconvenient  to  establish  the  doctrine  now  contended  for  in  the  defense. 
All  that  is  required  by  law  is  that  the  holder  should  give  notice  to  the  in- 
dorser in  a  reasonable  time  after  he  has  knowledge  of  the  dishonor,  and  that 
there  should  be  no  laches  in  getting  that  knowledge,  if  an  agent  has  been  em- 
ployed. This  view  of  the  case  renders  it  unnecessary  to  consider  the  point 
whether,  under  all  the  circumstances,  the  defendant  was  entitled  to  notice,  he 
having  received  security,  originally  supposed  to  be  sufficient  to  meet  the  pay- 
ment; as  well  as  some  other  points  suggested  in  the  argument  at  the  bar. 
Judgment  must  therefore  be  entered  for  the  plaintiffs,  according  to  the  verdict. 

Judgment  accordingly. 

HOPKIRK  V,  PAGE. 

(Circuit  Court  for  Virginia:  3  MarshaU,  30-42.    182*3.) 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  Tnis  suit  is  brought  to  obtain  payment  of  two  bills 
of  exchange  drawn  by  the  late  William  Byrd  of  Virginia  on  Robert  Gary  & 
Co.,  merchants  of  London,  the  one  in  the  year  1774:  and  the  other  in  1775. 
These  bills  were  regularly  protested,  but  the  defendant  makes  several  objec- 
tions to  paying  them.  The  first  to  be  considered  is,  that  no  notice  of  their 
non-payment  and  protest  was  given  either  to  William^Byrd  in  his  life-time,  or 
to  his  representatives  since  his  death.  The  plaintiff  contends  that  this  notice 
was  unnecessary,  because  the  drawer  had  no  funds  in  the  hands  of  the  drawee. 

§  1018.  How  far  want  of  funds  in  tlie  hands  of  the  drawee  will  excuse  no- 
tice of  dishonor. 

Although  this  application,  in  consequdnce  of  the  state  of  the  fund  to  which 
the  plaintiff  must  resort,  it  consisting  of  equitable  assets,  is  made  to  a  court  of 
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equity,  it  is  admitted  to  be  a  law  case  depending  entirely  on  legal  principles. 
It  requires  an  attentive  consideration  of  the  question,  how  far  the  want  of 
funds  of  the  drawer  in  the  hands  of  the  drawee  discharges  the  holder  of  a 
bill  of  exchange  from  the  necessity  of  giving  notice  to  the  drawer  of  its  dis- 
honor. The  rule  requiring  this  notice  was  for  a  long  time  supposed  to  be  gen- 
eral, and  Mr.  Justice  Blackstone  in  his  commentaries  lays  it  down  without  any 
exception.  The  first  case  in  which  an  exception  was  admitted  is  Bikerdike  v. 
Boliman,  decided  in  November,  17S6,  and  reported  in  1  Durn.  &  E.,  405;  in 
that  case  the  court  stated  that  if  it  be  proved  by  the  holder  that  "  from  the 
time  the  bill  was  drawn  till  the  time  it  became  due  the  drawee  never  had  any 
eflFects  of  the  drawer  in  his  hands,"  notice  to  the  drawer  is  not  necessary.  The 
reason  given  is  that  he  had  no  right  to  draw,  and  could  not  be  injured  by  not 
receiving  notice.  An  additional  observation  made  by  one  of  the  judges  is  that 
to  draw  in  such  a  case  ^'  is  a  fraud  in  itself."  It  does  not  appear  from  the  re- 
port of  this  case,  nor  is  there  any  reason  to  believe,  that  there  were  any  run- 
ning accounts  between  the  parties;  the  whole  complexion  of  the  case,  and  the 
reasons  assigned  by  the  judges  for  their  opinions,  negative  the  idea;  it  is  simply 
the  case  of  a  debtor  drawmg  a  bill  on  his  creditor  without  a  prospect  of  its 
being  paid.  In  such  a  case  notice  is  declared  by  the  court  to  be  unnecessary. 
It  is  remarkable  that  in  this  case,  although  the  principle  is  expressly  asserted 
by  both  the  judges,  each  declares  that  the  case  would  be  decided  in  the  same 
way  on  a  different  principle. 

In  Gooilall  v.  Dolly,  decided  in  1787,  1  Durn.  &  E.,  712,  the  judgment  was 
against  the  holder  of  the  bill,  for  want  of  notice;  but  in  giving  his  opinion 
Mr.  Justice  Buller  recognizes  the  principle  established  in  Bikerdike  v.  Boliman. 
In  Rogers  v.  Stephens,  2  Term  R,  713,  decided  in  1788,  the  law  is  said  to  be 
settled,  that  no  effects  of  the  drawer  in  the  hands  of  the  drawee  excuses  the 
holder  from  the  necessity  of  giving  notice;  yet  it  is  remarkable  that  in  this 
case  all  three  of  the  judges  rely  very  much  on  a  subsequent  assumpsit  made  by 
the  drawer.  In  Gale  v.  Walsh,  5  Term  R.,  239,  decided  ia  1793,  the  principle 
appears  to  be  recognized ;  but  a  rule  to  show  cause  why  a  new  trial  should  not 
be  granted  for  this  cause  was  discharged,  because  the  fact  did  not  exist  in  the 
case. 

§  1019.  the  early  rule  on  the  svhject  has  been  modified.    Authorities 

reviewed. 

These  are  the  earliest  cases  on  this  point;  it  has  occurred  very  frequently  in 
subsequent  cases,  and  the  principle  seems  to  be  firmly  established;  but  as  the 
question  has  come  forward  in  different  forms,  and  been  viewed  under  different 
aspects,  the  principle  has  been  greatly  modified,  and  is  no  longer  laid  down  in 
the  general  terms  which  were  carelessly  used  on  its  introduction.  It  has  been 
found  necessary  to  define  its  extent  with  more  precision  and  to  state  the  rule 
with  more  accuracy.  It  was  perceived  that,  in  the  course  of  commercial  deal- 
ing, it  would  frequently  occur  that  a  person  might  draw  a  bill  with  the  best 
reasons  for  believing  that  it  would  be  honored,  although,  in  fact,  he  might 
have,  at  the  time,  no  funds  in  the  hands  of  the  drawee;  and  that  all  the  reasons 
for  requiring  notice  would  apply,  in  such  a  case,  with  the  same  force  as  if  the 
bill  had  been  drawn  on  actual  funds.  In  Legge  v.  Thorpe,  12  East,  171,  Le 
Blanc  and  Bayley,  Justices,  stated  the  principle  laid  down  in  Bikerdike  v.  Boll- 
man,  and  afterwards  adhered  to  in  these  terms.  They  said,  "that  the  court  in 
that  case,  looking  to  the  reason  for  which  notice  was  required  to  be  given,  laid 
down  the  rule,  not  generally,  that  where  the  drawer  had  no  effects  in  the 
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hands  of  the  drawee  at  the  time  (which  perhaps  might  turn  out  to  be  the  case 
upon  a  future  settlement  of  accounts  between  them),  no  notice  of  dishonor 
should  be  given;  but  that  it  need  not  be  given  where  the  drawer  mv^thave 
known  at  the  time  that  he  had  no  effects  to  answer  the  bill,  and  could  have  no 
reason  to  expect  that  his  bill  would  be  honored."  In  Blackhan  v.  Doren,  2 
Camp.,  503,  Lord  EUenborough  said:  "If  a  man  draw  upon  a  house  with  whom 
he  has  no  account,  he  knows  that  the  bill  will  not  be  accepted;  he  can  suffer  no 
injury  from  want  of  notice  of  its  dishonor,  and,  therefore,  he  is  not  entitled  to 
such  notice.  But  the  case  is  quite  otherwise  where  the  drawer  has  a  fluctu- 
ating balance  in  the  hands  of  the  drawee."  In  Walwj^n  v.  St.  Quintin,  1  Bos. 
4&  FuL,  652,  one  of  the  strongest  cases  in  the  books  in  favor  of  dispensing  with, 
notice.  Eyre,  C.  J.,  said:  "But  it  may  be  proper  to  caution  bill-holders  not  to 
rely  on  it  as  a  general  rule,  that,  if  the  drawer  has  no  effects  in  the  acceptor's 
hands,  notice  is  not  necessary.  ^  The  cases  of  acceptances  on  the  faith  of  con- 
signments from  the  drawer,  not  come  to  hands,  and  the  case  of  acceptances  on 
the  ground  of  fair  mercantile  agreements,  may  be  stated  as  exceptions,  and 
there  may  possibly  be  many  others." 

In  Brown  v.  Maffey,  15  East,  216,  Lord  EUenborough  said:  "The  doctrines 
of  dispensing  with  notice  of  the  dishonor  of  a  bill  has  grown  almost  entirely 
out  of  the  case  of  Bikerdike  v.  BoUman.  That  decision  dispensed  with  the 
notice  to  the  drawer,  where  he  knew  beforehand  that  he  had  no  effects  in  the 
hands  of  the  drawee,  and  had  no  reason  to  expect  that  the  bill  would  be  paid 
when  it  became  due."  "  But  that  exception  must  be  taken  with  some  restric- 
tions, which,  since  I  sat  here,  I  have  often  had  occasion  to  put  on  it,  as  where 
the  drawer,  though  he  might  not  have  effects  at  the  time  of  the  drawing  of  the 
bill  in  the  drawee's  hands,  has  a  running  account  with  him,  and  there  is  a 
fluctuating  balance  between  them,  and  the  drawer  has  reasonable  ground  to 
expect  that  he  shall  have  effects  in  the  drawee's  hands  when  the  bill  becomes 
due.  In  such  cases,  I  have  always  held  the  drawer  to  be  entitled  to  notice, 
because  he  draws  the  bill  upon  a  reasonable  presumption  that  it  will  be 
honored."  In  Rucker  v,  Hiller,  16  East,  43,  Lord  EUenborough  said:  "Where 
the  drawer  draws  his  bUl  in  the  lona  fide  expectation  of  assets  in  the  hands  of 
the  drawee  to  answer  it,  it  would  be  carrying  the  case  of  Bikerdike  v.  Bollman 
farther  than  has  ever  been  done,  if  he  were  not  at  all  events  entitled  to  notice 
of  the  dishonor.  And  I  know  the  opinion  of  my  lord  chancellor  to  be,  that  the 
doctrine  of  that  case  ought  not  to  be  pushed  farther."  "  The  case  is  very  differ- 
ent where  the  party  knows  that  he  has  no  right  to  draw  the  bill.  There  are 
many  occasions  where  a  drawee  may  be  justified  in  refusing  from  motives  of 
prudence  to  accept  a  bill,  on  which  notice  ought  nevertheless  to  be  given  to 
the  drawer;  and  if  we  were  to  extend  the  exception  farther,  it  would  come  at 
last  to  a  general  dispensation  with  notice  of  the  dishonor,  in  all  cases  where 
the  drawee  had  not  assets  in  hand  at  the  very  time  of  presenting  the  bill;  and 
thus  get  rid  of  the  general  rule  requiring  notice,  than  which  nothing  is  more 
convenient  in  the  commercial  world.  A  bona  fi^ie  reasonable  expectation  of 
.assets  in  the  hands  of  the  drawer  has  been  several  times  held  to  be  sufficient 
to  entitle  the  drawer  to  notice  of  the  dishonor,  though  such  expectation  may 
ultimately  fail  to  be  realized."  And  in  the  same  case,  Bayley,  J.,  said:  "The 
general  rule  requires  notice  of  the  dishonor  to  be  given  in  due  time  to  the  drawer, 
and  it  lay  upon  the  plaintiff  to  show  that  he  could  not  possibly  be  injured  by 
the  want  of  it.  It  would  be  somewhat  hard  to  call  upon  the  drawer  towards 
the  end  of  six  years  after  the  bill  given ;  and  when  he  objected  that  he  had  no 
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notice  of  the  dishonor,  to  tell  him  that  he  had  no  effects  in  the  drawee's  hands 
at  the  time  when  the  bill  was  presented,  though  they  might  hare  come  to  his 
hands  the  very  day  after,  and  the  drawee  might  have  settled  his  accounts  with 
the  drawer  on  the  presumption  that  the  bill  was  paid." 

The  subject  was  considered  by  the  supreme  court  of  the  United  States,  in 
the  case  of  French  v.  Bank  of  Columbia,  reported  in  the  fourth  volume  of 
Cranch  (4  Cranch,  141,  2  Cond.  Rep.,  58;  §§  983,  984,  supra).  In  that  case 
it  was  said  "  to  be  the  fair  construction  of  the  English  cases,  that  a  person 
having  a  right  to  draw  in  consequence  of  engagements  between  himself  and 
the  drawee,  or  in  consequence  of  consignments  made  to  the  drawee, 
or  from  any  other  cause,  ought  to  be  considered  as  drawing  upon  funds 
in  the  hands  of  the  drawee,  and  therefore  as  jiot  coming  within  the  exception 
to  the  general  rule."  When  the  drawer  is  continually  making  consignments 
to  the  drawee,  and  continually  drawing  on  those  consignments,  his  conduct 
may  be  essentially  affected  by  knowing  that  any  of  bis  bills  have  been  pro- 
tested. He  may  stop  in  transitu,  or  may  suspend  further  consignments.  It 
may  be  as  material  to  his  interest  to  place  no  more  funds  in  the  hands  of  the 
drawee,  in  such  a  case,  as  to  withdraw  the  funds  previously  placed  in  his 
hands.  Notice  may  be  as  important  to  him  in  the  one  case  as  in  the  other,  and 
there  seems  to  be  the  same  reason  for  requiring  it. 

Supposing  the  rule  to  be,  that  every  person  having  a  right  to  draxOy  or  hav- 
ing reason  to  believe  that  his  bill  will  be  honored,  is  entitled  to  notice,  I  will 
proceed  to  apply  the  principle  to  the  facts  of  this  case;  and  in  doing  it  I  shall 
consider  the  two  bills  separately.  On  the  19th  of  July,  1774,  William  Byrd 
drew  on  Robert  Gary  &  Co.,  in  favor  of  Edward  Brisbane,  for  the  sum  of 
£353  6«.  This  bill  was  indorsed  by  Edward  Brisbane  to  Alexander  Spiers,  and 
by  him  to  the  company  On  the  17th  of  November,  1774,  it  was  protested  for 
non-payment.  The  first  information  that  appears  to  have  been  given  of  this 
protest  to  Colonel  Byrd,  or  his  representatives,  was  the  institution  of  this  suit 
in  1819.  The  executor  of  Byrd  resists  its  payment  for  want  of  notice,  and  the 
plaintiff  alleges  that  notice  was  unnecessary,  because  the  drawer  had  no  effects 
at  the  time  in  the  hands  of  the  drawee.  To  support  this  allegation  he  relies 
on  several  letters  written  by  Robert  Cary  &  Co.  to  William  Byrd,  which  have 
been  exhibited  by  the  executor  on  his  requisition.  The  defendant  objects  to 
this  testimon}^  that  the  letters  are  the  mere  allegations  of  Robert  Cary  &  Co., 
and  do  not  contain  a  full  statement  of  the  correspondence  between  the  parties, 
or  of  their  accounts;  that  Colonel  Byrd  may  not  have  acquiesced  in  the  ac- 
counts transmitted  with  these  letters,  or  in  the  statements  they  contain,  al- 
though, from  the  loss  of  papers,  the  death  of  parties  and  the  great  lapse  of  time, 
the  papers  cannot  now  be  produced. 

§  1020.  Rule  as  to  acquiescence  in  accounts  rendered. 

The  general  rule  is  that  a  long  acquiescence  in  letters  containing  accounts  is 
primn  facie  evidence  of  an  acquiescence  in  their  contents;  and  there  is  less  rea- 
son for  excepting  this  case  from  the  rule,  because  the  letters  of  Robert  Cary 
&  Co.,  from  November,  1773,  to  October,  1775,  do  not  notice  any  objection  oa 
the  part  of  William  Byrd  to  any  of  the  accounts,  which,  one  of  those  let- 
ters says,  were  annually  transmitted  to  him.  The  letter  from  Robert  Cary  & 
Co.  to  William  Byrd,  dated  the  10th  of  November,  1773,  incloses  an  account 
current,  showing  a  balance  due  Robert  Cary  &  Co.  of  £616  9«.  Id.  This  let- 
ter gives  notice  of  the  completion  of  a  contract  for  the  sale  of  Byrd's  English 
estate;  says  the  money  is  to  be  paid  the  5th  of  April;  that  they  shall  imine- 
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diately  afterwards  take  up  the  whole  of  his  bills;  and  says  that  they  have  re- 
ferred Farrell  &  Jones  to  him,  to  determine  whether  they^  shall  pay  a  debt  of 
about  £800,  claimed  by  Farrell  &  Jones.  The  next  letter  is  dated  the  13th  of 
May,  1774.  It  states  the  receipt  of  £5,000  on  account  of  the  estate  which  had 
been  sold,  and  the  expectation  of  receiving  the  farther  sum  of  £11,500  on  the 
same  account.  It  states  the  payment  of  debts  to  the  amount  of  £5,544  78, 4<5?., 
and  gives  a  list  of  other  debts  due  from  Byrd,  to  the  amount  of  £11,577.  The 
letter  concludes  with  saying  that  by  Greenland's  estimate,  the  produce  of  the 
estate  will  not  exceed  £15,500,  out  of  which  great  charges  are  to  be  deducted. 
From  this  sketch  the  letter  proceeds,  "  You  will  be  able  to  judge  how  the  ac- 
count may  stand,  and  what  bills  must  be  returned."  It  is  observable  that, 
among  the  debts  paid,  are  several  bills  of  exchange,  which  had  been  long  pro- 
tested, one  of  them  as  early  as  February,  1768.  This  fact  shows  an  understand- 
ing by  which  bills  were  held  up  after  a  protest,  in  the  expectation  that  they  would 
be  paid  by  the  drawee,  notwithstanding  the  protest.  In  such  a  case,  if  no  no- 
tice be  given,  the  law  seems  to  be  that  the  holder  looks  to  the  drawee,  not  to 
the  drawer,  for  payment.  The  next  letter,  of  the  5th  of  August,  1774,  -atates 
that  there  are  many  bills  which  must  be  returned,  after  paying  all  the  money 
received  on  account  of  the  English  estate.  This  letter  speaks  of  a  further  sum 
for  a  half  year's  rent,  accruing  before  the  purchaser  took  possession,  to  be  re- 
ceived after  Michaelmas.  This  would  be  £371  4^.  Qd.  There  is,  too,  a  subse- 
quent letter,  of  the  14th  of  March,  1775,  which  mentions  a  farther  receipt  of 
£448  12«.  Irf.,  on  account  of  the  English  estate.  Colonel  Byrd  appears  to  have 
drawn  to  the  full  amount  of  his  English  estate,  so  far  as  Kobert  Cary  &  Co. 
had  stated  the  money  to  have  been  received;  and  if  the  transactions  between 
the  parties  had  gone  no  farther,  these  letters  would  furnish  strong  reasons  for 
the  opinion  that,  in  July,  1774,  he  acted  at  least  incautiously  in  drawing  the 
bill  under  consideration.  But  there  were  transactions  between  the  parties. 
Colonel  Byrd  held  a  lai-ge  estate  in  Virginia,  and  the  usage  of  the  considerable 
planters  to  ship  their  tobacco  to  London  merchants,  and  to  draw  on  their  con- 
signments, is  of  general  notoriety.  In  their  letter  of  the  17th  of  November^ 
1774,  Robert  Cary  &  Co.  say :  *'  We  shall,  in  the  disposal  of  your  tobacco, 
hope  to  render  you  a  safe  and  pleasing  tale." 

In  a  letter  of  the  10th  of  February,  1775,  is  an  account  of  sales  of  fifteen 
hogsheads  of  tobacco,  shipped  in  a  vessel  commanded  by  Captain  Powers;  and 
there  is  also  notice  taken  of  a  mortgage  on  the  estate  sold  to  Mrs.  Otway,  for 
which  no  claimant  had  appeared,  but  for  which  Mrs.  Otway  had  retained  a 
considerable  sum  in  her  hands.  The  letter  says:  "We  were  compelled  to 
settle  the  conveyance  in  the  manner  we  did,  yet  at  the  same  time  it  no  ways 
precluded  you  from  receiving  your  part  of  this  other  mortgage,  if  no  claim- 
ants." The  letter  shows  that  Colonel  Byrd  had  written  on  this  subject,  and 
had  manifested  the  expectation  of  receiving  a  further  sum  on  this  account. 
The  letter  mentions  the  payment  of  some  small  orders  given  by  Byrd.  It  may 
be  considered  as  probable,  from  these  letters,  that  Colonel  Byrd  was  not  per- 
fectly,^ satisfied  with  the  sums  retained  on  account  of  charges  on  the  estate,  and 
exi)ected  more  money  from  it.  A  letter  of  the  20th  of  June,  1775,  states  the 
payment  of  a  draft  drawn  by  Colonel  Byrd,  in  favor  of  Hornsby,  for  £75,  and 
their  payment  for  his  honor  of  another  draft  on  Farrell  &  Jones  for  the  sam& 
sum.  The  last  letter  is  dated  2d  of  October,  1775.  It  mentions  the  payment 
of  several  little  drafts,  as  desired  by  Colonel  Byrd,  "  which  are  mentioned  in 
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an  account  current  inclosed,"  but  the  account  itself  does  not  appear.     It  shows 
-a  balance,  as  the  letter  says,  of  16s.  lid.  in  favor  of  Colonel  Byrd. 

§  1021.   Onus  jprohandi  where  a  hill  has  been  held  up  a  long  ibne  without 
notice  of  protest 

From  this  review  of  the  letters  in  the  cause,  it  is  obvious  that  Colonel  Byrd 
was  much  pressed  for  money ;  that  be  was  sanguine  in  bis  calculations  of  the 
sums  to  be  yielded  by  bis  estate  in  England;  that  he  drew  upon  that  fund  by 
anticipation,  and  to  an  amount  greater  perhaps  than  was  strictly  justifiable.  It 
is  also  apparent  that  a  considerable  part  of  the  money  for  which  the  estate 
sold   was  retained  for  incumbrances,  some  of  which  were  questionable,  and 
there  is  reason  to  believe  that  he  questioned  them.     It  is  also  apparent  that 
there  were  running  transactions  between  the  parties,  and  that  the  holders  of 
his  bills  were  in  the  habit  of  retaining  them  and  of  receiving  payment  long 
after  protest.     That  he  made  shipments  of  tobacco  in  the  time  is  unquestiona- 
ble; but  the  amount  of  his  shipments  is  uncertain;  his  letters  are  not  produced; 
they  would  throw  much  light  on  this  transaction.     The  letters  giving  notice  of 
this  particular  draft  might,  and  probably  would,  show  the  idea  on  which  it  was 
drawn  and  the  calculations  of  the  drawee;  it  might  be  drawn  on  actual  con- 
signment of  tobacco,  or  it  might  be  drawn  on  a  calculation  that  something 
farther  might  be  yielded  by  those  items  of  the  English  estate,  which  the  lettere 
show  had  not  finally  been  adjusted.     These  calculations  may  have  been  errone- 
ous; but  if  they  were  made,  the  bill  was  not  drawn  with  a  knowledge  that  it 
would  not  be  honored,  and  therefore  notice  of  its  dishonor  was  unnecessary. 
The  court  will  not  presume  that  these  calculations  were  made;  the  court  will 
not  presume  that  the  letter  of  advi6e  which  usually  accompanies  a  bill  of  ex- 
change did  show  that  the  drawer  calculated  on  his  bills  being  honored ;  but  the 
court  cannot  presume  the  contrary ;  and  it  is  to  be  recollected  that  when  a 
protested  bill  is  held  up  for  a  great  length  of  time  without  notice,  the  whole 
onus prohandi  is  thrown  on  the  holder;  he  must  prove  everything,  and  nothing 
is  required  from  the  drawer.     The  case  furnishes  strong  reason  for  the  opinion 
that  this  bill  was  not  returned  to  Virginia,  but  was  held  up  by  Spiers,  Bowman 
&  Co.  in  the  expectation  of  its  being  paid  by  Robert  Gary  &  Co.     It  was 
drawn  on  the  19th  of  July,  1774,  and  protested  for  non-payment  on  the  26th 
day  of  November  of  the  same  year.    Another  bill  for  £213  15^.,  drawn  on  the 
4th  of  July,  1774,  in  favor  of  Spiers,  Bowman  &  Co.,  and  protested  on  the  9ih 
of  November,  1774,  was  returned  to  Colonel  Byrd,  and  was  taken  up;  these 
bills  drawn  by  the  same  persons,  and  held  by  the  same  house,  at  the  same  time, 
would  probably  have  been  returned  by  the  same  vessel  had  they  been  both  re- 
turned.    The  circumstance  that  one  was  drawn  in  favor  of  Brisbane,  an  agent 
of  the  company,  and  indorsed  by  him  to  a  member  of  the  company,  and  by 
that  member  to  the  company,  would  not  account  for  the  appearance  of  one 
bill  without  the  other,  if  both  were  returned.     They  were  both  the  property  of 
the  same  company,  both  due  by  the  same  person,  both  in  possession  of  the 
company  at  the  same  time,  and  would  probably  have  been  both  returned,  if 
they  were  both  returned,  by  the  same  vessel.     The  bill,  said  not  originally  to 
have  been  drawn  in  favor  of  Spiers,  Bowman  &  Co.,  would  probably  have  been 
transmitted  to  the  same  agent  to  whom  the  other  bill  was  transmitted.    The 
appearance  of  the  one  bill  without  the  other  is,  then,  a  strong  circumstance  in 
favor  of  the  opinion  that  the  bill  retained  was  held  up  in  England  in  the  expec- 
tation of  its  being  paid  by  the  drawee     In  estimating  the  probabilities  of  the 
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'Circumstances  and  prospects  under  which  the  bill  was  drawn,  this'fact  is  entitled 
to  some  considemtion. 

We  have  no  regular  accounts,  no  statements  of  the  consignments  made  by 
Byrd  to  Robert  Gary  &  Co.  We  know  that  their  connection  was  of  long 
.standing;  that  there  was  a  considerable  degree  of  mutual  kindness  and  confi- 
dence; that  Byrd  was  in  the  habit  of  shipping  tobacco  to  Robert  Gary  &  Go. ; 
that  there  may  have  been  a  shipment  at  the  very  time  this  bUl  was  drawn; 
that  money  was  paid  for  Byrd  by  Robert  Gary  &  Go.  after  this  bill  was  pro- 
tested; that  a  bill  of  £75  was  taken  up  for  his  honor;  and  that  in  October, 
1775,  the  balance  of  £616  Qs.  5d.^  which  stood  against  him  in  November,  1773, 
was  converted  into  a  balance  of  16«.  lid,  in  his  favor.  We  have  not  all  the 
intermediate  accounts,  and  we  do  not  know  how  this  balance  may  have  fluctu- 
ated ;  add  to  this  that  the  bill  is  not  said  to  have  been  protested  for  want  of 
effects.  Under  all  these  circumstances,  I  cannot  say  that  the  bill  was  drawn 
with  a  knowledge  that  it  would  be  protested,  and  that  notice  of  the  protest 
OQuld  not  be  necessary.  I  cannot  saj'^  that  it  was  a  fraud  upon  the  payee,  by 
giving  him  a  bill  which  the  drawer  knew  would  not  be  paid.  If  the  onus  pro- 
handi  lay  on  the  drawer  of  the  bill,  the  case  would  be  clearly  against  him;  but 
.as  it  lies  entirely  on  the  holder,  whose  laches  are  without  a  precedent  in  a  court 
of  law  or  equity,  I  think  be  has  not  made  out  a  case  of  complete  justification 
on  which  he  can  entitle  himself  to  a  decree  for  the  bill  drawn  on  the  19th  of 
July,  1774. 

§  1022.  Notice  of  protest  exeicsed  hy  a  state  of  war. 

The  second  bill  was  drawn  on  the  26th  day  of  November,  1775,  for  £246  3^. 
7^.,  and  was  protested  on  the  26th  day  of  June,  1776.  It  was  drawn  after  the 
^jomraencement  of  hostilities  in  Virginia;  and  before  it  was  protested  all  inter-, 
-course  between  the  two  countries  was  interdicted.  Under  these  circumstances, 
notice  is  not  to  be  expected,  and  ought  not  to  be  required.  I  at  first  doubted 
whether  a  bill,  which,  for  a  length  of  time,  is  held  under  circumstances  which 
<lispense  with  notice,  does  not  lose  its  commercial  character,  and  become  an 
ordinary  debt.  But,  on  reflection,  I  am  satisfied  that  this  idea  cannot  be  sus- 
tained, and  that,  to  charge  the  drawer,  notice  of  the  dishonor  of  his  bill  ought 
lo  be  given  within  a  reasonable  time  after  the  removal  of  the  impediment. 

§  1023.  Notice  of  protest.    Small  amount  of  funds  in  hands  of  drawee. 

The  question,  therefore,  on  this  bill  also  is,  were  the  circumstances  under 
which  it  was  drawn  such  as  to  dispense  with  notice?  Was  it  drawn  without 
reasonable  ground  for  an  expectation  that  it  would  be  paid?  It  may  reason- 
ably be  supposed  that,  on  the  26th  of  November,  1775,  the  letter  of  the  2d  of 
October,  1775,  which  came  by  the  last  packet  to  New  York,  was  received.  In 
attempting  to  show  that  notice  of  the  dishonor  of  this  bill  was  unnecessary, 
because  the  drawer  had  no  effects  in  the  hands  of  the  drawee,  the  holder  is 
met  in  limine  by  the  fact  that  this  letter  shows  a  balance  in  his  favor  of  16^. 
lie?.,  and  the  exception  under  which  the  plaintiff  withdraws  himself  from  the 
^neral  rule  is  that  the  drawer  bad  at  the  time  no  effects  in  the  hands  of  the 
<lravvee.  If  we  may  depart  from  the  letter  of  the  exception,  there  is  no  point 
at  which  to  stop;  and  if  notice  may  be  dispensed  with  when  a  small  sum  is  in 
^he  bands  of  the  drawer,  it  may  also  be  dispensed  with  when  a  large  sum  is  in 
Jhis  hands,  provided  that  sum  be  one  cent  less  than  the  bill  is  drawn  for.  I  am 
aware  of  this  argument,  but  think  it  more  perplexing  than  convincing.  There 
are  many  questions  in  which  no  precise  line  can  be  marked,  which  must  depend 
on  sound  legal  discretion,  and  where  the  case  itself  must  be  decided  by  a  jury, 
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or  by  the  court,  acting  on  the  principles  which  ought  to  regulate  a  jury.  The 
sound  sense  and  justice  of  the  exception  is,  that  where  a  drawer  knows  he  has 
no  right  to  draw,  and  has  the  strongest  reason  to  believe  his  bill  will  not  be 
paid,  the  motives  for  requiring  notice  of  its  dishonor  do  not  exist,  and  his  case 
comes  within  the  reason  of  the  exception.  Where  all  transactions  between 
parties  have  ceased,  and  there  is  nothing  to  justify  a  draft  but  a  balance  of  one 
penny,  it  would  be  sporting  with  our  understanding  to  tell  us  that  a  creditor 
for  this  balance,  who  should  draw  for  a  thousand  pounds,  would  be  in  a  situa- 
tion substantially^  different  from  what  he  would  be  in  were  he  the  debtor  in 
the  same  sum.  The  true  inquiry  appears  to  me  to  be,  whether  the  connection 
between  William  Byrd  and  Robert  Gary  &  Co.  remained  such  as  to  justify  a 
hope  that  his  bill  would  be  honored,  and  to  afford  any  shadow  of  justification 
for  drawing  it.  I  think  it  as  demonstrable  as  any  proposition  of  this  sort  can 
be,  that  he  knew  that  this  bill  would  not  be  paid.  lie  had  no  funds  in  the 
hands  of  the  drawee  except  16*.  lie?.,  and  no  prospect  of  having  any.  He  had 
made  no  shipment  of  tobacco  by  the  last  vessel,  and  Robert  Gary  &  Co.  spe^Jc 
of  the  fact  with  some  resentment.  In  their  letter  of  June,  1775,  they  had 
mentioned  sending  a  vessel  to  Virginia  chartered  at  a  high  price,  in  which  they 
expected  consignments  of  tobacco  from  their  friends,  and  among  others,  from 
Colonel  Byrd.  In  their  letter  of  the  2d  of  October  they  say:  "When  Power 
came  in,  we  were  in  hopes  3^ou  would  have  offered  him  some  assistance,  but  we 
observe  the  high  price  in  the  country  was  the  cause  of  the  disappointment,  and 
no  compliment  to  our  charter.  However,  if  we  are  no  losers,  we  are  not  be- 
holden to  our  friends  for  it." 

With  respect  to  the  mortgage  for  which  it  had  been  supposed  that  the  mort- 
gagee was  dead  without  a  representative,  he  says,  "it  is  feared  the  representa- 
tive is  found ;  but  be  this  as  it  may,"  he  adds,  "the  estate  will  be  always  liable, 
and,  therefore,  without  a  proper  indemnity,  little  can  be  expected.  What  in- 
demnity you  may  offer  we  know  not,  but  we  shall  not  engage  for  our  own 
parts."  After  mentioning  the  payment  of  some  bills,  they  add,  "  but  for  pay- 
ing  any  more,  or  raising  money  on  the  uncertainty  of  the  mortgage,  we  shall 
not  attempt."  With  this  letter  before  him.  Colonel  Byrd  must  have  drawn,  I 
think,  with  a  moral  certainty  that  his  bQl  would  be  dishonored;  and  if  in  any 
case  a  holder  can  be  excused  for  not  giving  notice,  this  is  that  case.  There  was 
an  end  of  all  consignments,  of  all  intercourse  between  the  parties;  there  were 
no  funds  to  withdraw,  and  no  remittances  to  stop.  The  want  of  notice  would 
be  no  injury  to  him.  This  case  seems  to  me  to  come  within  the  exception  of 
Bikerdike  v.  Bollman,  as  modified  in  the  subsequent  cases. 

§  1024.  Payment  of  an  overdue  hiU  of  exc  hange  presumed  from  lapse  of  time. 
This  brings  me  to  the  consideration  of  the  other  objections  made  by  the  de- 
fendant to  the  payment  of  this  bill.  He  contends  that,  after  such  a  lapse  of 
time,  payment  must  be  presumed.  Admitting  tte  doctrine  of  presumption 
to  be  the  same  in  respect  of  a  bill  as  of  an  instrument  under  seal,  of  which  I 
am  not  so  confident,  still  it  is  not  a  positive  rule,  depending  absolutely,  like  the 
statute  of  limitations,  on  length  of  time,  but  is  the  mere  creature  of  reason, 
resting  on  probabilities.  The  creditor  may  meet  this  presumption  and  rebut  it 
by  accounting  for  the  time  which  has  been  permitted  to  elapse,  and  by  show- 
ing the  improbability  that  his  debt  has  been  paid.  He  has,  I  think,  met  and 
completely  rebutted  it  in  this  case.  The  bill  was  protested  in  England  on  the 
26th  day  of  June,  1776,  and  Colonel  Byrd  died  in  1777  or  1778.  In  the  mean- 
time war  raged  between  the  two  countries;  all  intercourse  between  them  was 
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unlawful;  and  Colonel  Byrd's  cirourastances  were  too  much  embarrassed  to 
admit  of  a  suspicion  that  he  would  be  eager  in  his  search  for  those  creditors 
who  could  make  no  legal  demand  upon  him.  It  is,  then,  almost  certain  that 
this  debt  was  not  paid  by  him  in  his  life-time.  The  chief  argument  in  support 
of  this  presumption  is  founded  on  the  time  which  has  elapsed  since  his  death, 
without  any  demand  on  his  representatives.  The  plaintiff  ascribes  this  to  the 
insolvency  of  his  estate;  but  to  this  it  is  answered  that  a  suit  had  been  brought 
in  1803,  for  a  different  claim,  by  the  same  agent,  who  was  in  possession  of  these 
bills;  a  bill  was  then  filed  claiming  £70  Ids.  lOd.,  as  a  debt  due  from  William 
Byrd  &  Co.  for  dealings  at  their  store  in  Manchester,  and  £10  19«.  GirL,  a  debt 
due  from  William  Byrd  for  dealings  at  their  store  in  Petersburg.  If  the  solv- 
ency of  the  estate  did  not  prevent  this  suit,  it  cannot  have  prevented  a  suit  on 
the  bills. 

The  plaintiff  assigns  two  reasons  for  this  suit,  by  which  he  attempts  to  repel 
the  inference  which  has  been  drawn  from  it.  One  is,  that  though  William 
Byrd  was  supposed  to  be  insolvent,  William  Byrd  &  Co.  were  not  so.  The 
other,  that  this  suit  was  only  preparatory  to  an  application  to  the  British  com- 
missioners sitting  under  the  treaty  of  1802;  neither  of  these  reasons  is  satis- 
factory; the  suit  does  not  seek  for  satisfaction  from  the  effects  of  William 
Byrd  &  Co. ;  nor  does  it  even  charge  that  William  Byrd  was  the  surviving 
partner  of  that  company,  or  even  had  any  of  its  property  in  his  hands;  it 
charges  him  merely  as  a  member  of  the  company,  and  seeks  for  satisfaction 
out  of  his  private  estate,  which  is  alleged  to  be  in  the  hands  of  his  executor, 
or  of  his  trustees.  But  this  reason,  were  it  more  consistent  with  the  fact, 
would  not  apply  to  the  claim  against  him  as  an  individual.  To  account  for 
this,  we  are  told  that  it  was  necessary  to  establish  the  debt,  in  order  to  justify 
an  application  to  the  British  commissioners.  But  surely  it  was  not  less  necessary 
to  establish  the  claim  on  this  bill  than  on  an  open  account.  The  production  in 
1804,  or  afterwards,  of  a  protested  bill  without  notice  to  the  drawer  of  its  dis- 
honor, or  proof  of  a  single  attempt  to  obtain  pa\'ment  of  it,  could  never  be 
received  by  the  commissioners  as  a  valid  claim  on  the  British  government. 
But  if  these  bills  were  held  up  in  order  to  be  laid  before  the  commissioners, 
why  were  they  not  laid  before  that  board?  Is  not  the  fact  that  no  application 
has  been  made  on  them  to  the  commissioners,  a  proof  that  this  is  not  the 
cause  which  prevented  the  institution  of  suits  on  them  in  this  country?  If  it  be 
said  that  they  have  been  laid  before  the  commissioners,  1  ask  what  has  been 
the  fate  of  the  application?  Has  it  been  rejected  in  consequence  of  the  laches 
of  the  holder,  or  has  it  been  successful?  But  there  is  no  reason  to  believe  that 
the  suit  in  1803  was  brought  with  any  other  view  than  to  recover  the  money  it 
demanded;  and  the  question  recurs,  why  were  not  these  bills  put  in  suit  also? 
It  has  been  said  they  were  overlooked  by  the  agent;  but  this  is  not  credible. 
There  is  an  indorsement  on  the  envelope  which  contained  them,  in  his  hand- 
writing, and  it  must  be  supposed  that  bonds,  bills  and  notes  were  not  thrown 
in  confusion  among  general  books  and  papers,  but  were  carefully  preserved  and 
listed,  and  that  they  would  be  immediately  inspected  by  the  agent  to  whom 
their  collection  was  confided.  Must  it  then  be  presumed  that  the  agent  believed 
them  to  be  paid?  The  reasons  against  this  presumption,  so  far  as  respects  a 
payment  made  by  Colonel  Byrd,  have  already  been  stated.  The  reasons 
against  their  having  been  paid  by  his  representatives  are  still  stronger.  Their 
accounts  are  all  preserved,  and  this  credit  is  not  claimed.  How  could  the  agent 
have  received  an  impression  that  they  were  paid?    He  must  have  received  it 
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from  the  papers  themselves,  from  the  entries  on  the  books,  or  from  direct  com- 
munications made  by  Spiers,  Bowman  &  Co.  But  the  papers  contain  no  indica- 
tions of  payment.  The  books,  I  am  told,  contain  none;  and  is  it  reasonable  to 
suppose  that  the  plaintiff  would  send  the  bills  to  be  collected,  and  write  to  the 
agent  that  nothing  was  due  on  them?  We  must  impute  negligence  to  the  agent, 
or  believe  that  he  was  of  opinion  that  the  debt  was  not  recoverable  at  law.  The 
last  opinion,  however,  does  not  necessarily  imply  his  conviction  that  it  had  been 
paid.  Tlie  bills  were  not  accompanied  with  any  proof  of  notice,  and  he  could 
obtain  none.  Without  this  proof,  and  without  any  evidence  that  the  drawer 
had  no  right  to  draw,  be  might  have  thought  the  claim  desperate;  but  this 
does  not  create  a  presumption  that  he  beheved  it  to  be  paid.  I  think,  on  a 
consideration  of  the  circumstances  of  the  case,  that  the  presumption  of  payment 
is  completely  rebutted. 

§  1025.  Assignment  of  hiUs  of  exch/inge,      Wfuxt  constitutes  such  an  CLssign- 
ment  under  the  law  merohafit. 

I  am  next  to  consider  an  objection  which  goes  to  the  right  of  the  plaintiff  to 
sustain  this  action,  even  admitting  that  the  right  to  bring  it  exists  in  some  per- 
son. In  1813  a  contract  was  entered  into  between  the  plaintiff  and  William  C. 
Williams,  a  citizen  of  Virginia,  by  which  the  former  conveyed  to  the  latter 
all  his  debts  in  this  country,  and  authorized  him  to  sue  for  them,  either  in  his 
own  name  or  in  the  name  of  the  present  plaintiff.  It  is  contended  that  these 
bills  passed  by  this  assignment,  and  that  the  whole  legal  and  equitable  interest 
being  in  another,  no  suit  on  them  can  be  maintained  by  the  plaintiff.  On  the 
part  of  the  plaintiff  it  is  answered  .that  this  instrument,  being  made  flagranU 
bello,  is  void,  and  that  no  action  can  be  sustained  on  it  even  after  peace.  As 
this  may  probably  become  a  question  betvveen  the  parties  to  the  instrument,  I 
would  not  give  an  opinion  on  it  unless  it  should  b3  necessary  in  this  cause.  I 
am  rather  disposed  to  think  it  is  not  necessary.  Bills  of  exchange  are  trans- 
ferable, not  by  force  of  any  statutes,  but  by  the  custom  of  mercnants.  Their 
transfer  is  regulated  by  usage,  an<i  that  usage  is  founded  in  convenience.  It 
appeara  to  me  that  it  would  be  extremely  inconvenient  to  separate  the  evidence 
of  ownership  from  the  bill  itself,  and  I  think  there  is  no  usage  to  justify  such 
a  separation.  Nothing  can  be  more  anti-commercial  than  the  idea  of  transfer- 
ring a  negotiable  paper  by  a  deed  transferring  a  vast  number  of  bills,  bonds, 
notes  and  accounts.  Such  an  instrument  may  very  properly  be  considered  as 
conveying  the  equitable  interest,  the  right  to  receive  the  money,  but  cannot  be 
considered  as  a  negotiation  of  the  bill  upon  mercantile  principles,  or  according 
to  mercantile  usage,  so  as  to  authorize  the  holder  to  sue  in  his  own  name.  The 
books  treat  of  no  such  mode  of  transfer.  The  person  to  whom  a  bill  is  trans- 
ferred is  never  denominated  an  assignee.  He  is  always  termed  an  indorsee. 
Upon  this  ground  I  am  of  opinion  that  in  this  case  a  suit  could  not  be  main- 
tained in  the  name  of  William  C.  Williams.  Were  this  even  doubtful,  the 
instrument  now  relied  on  contains  an  authority  to  sue  in  the  name  of  the 
plaintiff,  and  may  therefore  fairly  be  considered  as  not  being  intended  to  have 
the  legal  effect  of  an  assignment,  but  to  operate  as  an  agreement  authorizing 
William  C.  Williams  to  exercise  all  the  powers  of  ownership  in  the  name  of  the 
plaintiff.  But  I  rely  on  the  principle  that  a  bill  of  exchange  i&  not,  by  the  cus- 
tom of  merchants,  transferable  by  such  an  instrument  as  is  produced  in  this  case. 

§  1026.  Parties  inequity.  All  persons  having  distinct  interests  mniM  be  joined. 

But  the  defendant  contends  that,  admitting  the  suit  to  be  maintainable  in 
the  name  of  the  plaintiff,  still  William  C.  Williams  ought  to  be  a  party,  be- 
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<3ause  in  a  court  of  equity  all  persons  concerned  in  interest  must  be  parties.. 
I  do  not  think  the  rule  applies  to  such  a  case  as  this.  All  persons  having  dis- 
tinct  interests  must  undoubtedly  be  brought  into  court;  but  where  the  inter- 
est of  one  person  is  involved  in  that  of  another,  and  that  other  possesses  the 
legal  right,  so  that  the  interest  may  be  asserted  in  his  name,  it  is  not,  I  think, 
always  necessary  to  bring  both  before  the  court.  Thus  a  trustee  may  sue 
without  naming  the  cestui  que  trust  as  a  party;  an  executor  or  administrator 
may  sue  without  naming  legatees  or  distributees.  And  the  obligee  in  a  bond, 
where  it  is  not  by  law  assignable,  may  sue,  or  the  equitable  assignee  may  sue- 
in  his  name,  without  being  named  himself  as  a  party.  This  may,  I  think,  be 
done  in  a  court  of  equity  as  well  as  a  court  of  law.  The  person  having  the- 
equitable  interest,  if  the  suit  be  not  really  brought  for  his  benefit,  may  insist 
on  being  made  a  party,  and  the  court  will  direct  it;  but  I  do  not  think  the 
omission  of  persons  in  this  situation  any  objection  to  the  suit.  Had  this  suit 
been  brought  by  William  C.  Williams,  Hopkirk  must  have  been  made  a  party ;. 
but  I  do  not  think  Williams  a  necessary  party  to  a  suit  brought  by  and  in  the 
name  of  Hopkirk.  I  am  of  opinion  that  tbe  plaintiff  is  entitled  to  a  decree  for- 
£246  3«.  Id.  sterling,  with  interest  thereon,  at  the  rate  of  ten  per  cent,  per  an- 
num,  for  eighteen  months,  and  with  interest  on  the  whole  sum  at  the  rate  of 
five  per  cent,  per  annum,  either  from  the  expiration  of  eighteen  months,  or* 
from  the  time  that  this  claim  was  asserted  in  court,  according  to  the  manner 
in  which  the  act  in  the  revisal,  1745,  which  regulates  this  transaction,  has  been 
construed.  I  shall  give  the  five  per  cent,  only  from  the  assertion  of  the  de- 
mand in  court,  unless  by  a  reference  to  the  records  of  the  general  or  district 
court  it  can  be  shown  that  the  law  has  been  expounded,  to  allow  interest  from, 
the  expiration  of  the  eighteen  months. 

YEAGER  V.  FARWELL. 
(13  Wallace,  6-18.    1871.) 

Error  to  U.  S.  Circuit  Court,  District  of  Missouri. 

Statement  of  Facts. —  Farwell  &  Co.,  of  Boston,  loaned  $15,000  to  Kercklioff 
on  his  note  secured  by  mortgage  on  real  estate.  Yeager  &  Co.,  of  St.  Louis, 
negotiated  the  loan  for  Kerckhoff,  and  at  Farwell's  request  Yeager  indorsed 
the  note  with  his  firm's  name.  The  note  fell  due;  no  demand  was  made,  nor 
was  it  protested,  but  on  the  last  day*  of  grace  Yeager  &  Co.  wrote  to  Farwell 
that  the  note  would  not  be  paid,  but  that  they  were  responsible  and  would  see 
it  paid.  Suit  was  brought  against  Yeager  &  Co.  as  indorsers,  and  there  was 
judgment  against  them. 

Opinion  by  Mr.  Justice  Davis. 

This  case  resolves  itself  into  two  points:  First.  Were  Yeager  &  Co.  in- 
dorsers of  the  note  in  controversy?  Secondly.  If  so,  were  Farwell  &  Co. 
relieved  from  the  necessity  of  proving  on  the  trial  that  they  demanded  pay- 
ment of  the  maker,  and  gave  notice  to  the  indorsers  of  the  dishonor  of  the 
note? 

§  1027.  A  person  who  indorses  a  note  at  the  request  of  the  payee  hefore  nego- 
tiations  are  closed  is  liable  a^  indorser. 

It  is  very  clear  that  Yeagef  &  Co.  were  liable  as  indorsers,  if  they  placed 
their  names  on  the  back  of  the  note  in  question  before  Farwell  &  Co.  closed 
the  negotiations  for  the  loan  to  Kerckhoff,  or  made  any  advances  on  it  to  him.. 
And  the  condition  of  the  parties  is  not  altered  by  the  fact  that  Yeager  &  Co.y 
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without  consideration,  indorsed  the  note  at  the  request  of  Farwell  &  Co.  after 
negotiations  concerning  the  loan  had  been  some  time  in  progress,  and  wheu 
they  had  a  right  to  suppose  Farwell  &  Co.  were  satisfied  with  the  landed  secu- 
rity which  Kerckhoff  offered.  It  may  be  tnie  that  Farwell  &  Co.  originally 
intended  to  let  the  money  go  on  the  security  of  the  trust  deed,  but  they  were 
not  legally  bound  to  do  so,  and  could  alter  their  minds  on  the  subject,  and  for- 
bear to  loan  the  money  unless  Yeager  &  Co.  (who  were  the  middlenien  in  the 
negotiation)  should  also  indorse  the  note.  If  they  chose  to  do  this  before  the 
transaction  was  completed  or  any  portion  of  the  money  loaned  was  actually 
advanced  to  Kerckhoff,  then  their  liability  as  indorsers  is  fixed,  and  so  the 
learned  court  told  the  jury.  Whether  the  indorsement  was  before  or  after  the 
conclusion  of  the  negotiations  for  the  loan,  or  before  or  after  the  advancements 
to  Kerckhoff,  were  questions  of  fact  for  the  determination  of  the  jury.  As 
there  was  evidence  tending  strongly  to  support  the  finding  of  the  jury  on  this 
point,  and  as  they  were  correctly  instructed  in  relation  to  it,  the  plaintiff  la 
error  cannot  justly  complain  of  the  action  of  the  jurj'. 

§  1028.   The  promise  of  an  indorser  to  see  the  note  paid  ai  an  early  day  is 
equivalent  to  a  waiver  of  notice,  even  if  made  on  the  last  day  of  grace. 

The  undertaking,  however,  of  the  indorser  of  a  negotiable  note  is  only  to 
pay  it  in  case  the  maker  does  not,  and  he  is  immediately  notified  of  this  de- 
fault.    The  remaining  defense  set  up  in  this  action  is  that  this  was  not  done, 
and,  therefore,  the  indorsers  were  not  chargeable.     But  the  indorser  can,  by  his 
own  conduct,  place  himself  in  such  a  position  that  he  is  estopped  from  alleging 
want  of  demand  and  notice  of  non-payment.     Although,  accurately  speaking, 
there  can  only  be  a  waiver  of  demand  and  notice  by  the  indorser  before  the 
note  is  due,  yet,  after  it  is  due,  ho  can  waive  proof  of  them ;  or,  what  is  more 
to  the  purpose,  he  can  so  act  towards  the  holder  of  the  note  as  to  render  the 
fact  that  demand  was  not  made  or  notice  given  wholly  immaterial.     1  Parsons 
on  Bills  &  Notes,  ch.  13,  p.  594.     The  inquiry  is  whether  Yeager  &  Co.  have, 
by  their  course  of  action,  put  themselves  in  this  category.     The  court  below 
held  that  they  had,  and,  as  the  evidence  on  the  subject  was  undisputed,  took  it 
from  the  jury  and  decided  it  as  a  question  of  law.     The  letter  of  Yeager  &  Co., 
which   constituted  this  evidence,  substantially   informed   the  Farweils  that 
Kerckhoff  was  unable  to  pay  his  note,  but  would  be  able  to  do  so  in  a  week  or 
ten  days  at  farthest.     After  expressing  the  annoyance  felt  by  the  writers,  on 
account  of  the  dishonor  of  the  paper,  it  concludes  in  these  words:     *'But  we 
hold  ourselves  responsible  for  the  payment  of  the  note,  and  shall  see  it  is  done 
at  an  early  day."     Necessarily,  this  letter  could  not  have  reached  its  destina- 
tion in  due  course  of  mail  until  after  the  note  was  due;  but,  for  the  purpose  of 
holding  the  indorser,  this  is  immaterial,  for,  as  we  have  seen,  he  can  dispense 
with  the  conditions  for  his  benefit  as  well  after  as  before  the  paper  matures. 
It  has  been  held  by  this  court,  in  Sigerson  v.  Mathews,  20  How.,  496,  that  if 
the  indorser,  with  full  knowledge  of  the  fact  that  no  demand  has  been  made  or 
notice  given,  makes  a  subsequent  promise,  he  is  liable,  and  cannot,  when  sued, 
set  up  as  a  defense  the  want  of  such  demand  and  notice;  and  to  the  same  effect 
are  the  decisions  of  the  courts  in  this  country  generally.     See  1  Parsons  on 
Bills  <fe  Notes,  p.  595,  note  m.     Applying  the  principle  of  these  decisions  to  the 
admitted   facts  of  this  case  there  is  no  difiiculty  in  charging  the  indorsers. 
Their  promise  to  pay  was  expressly  made  after  they  knew  of  the  laches  of 
the  maker  of  the  note,  and  they  cannot  now  be  allowed  to  repudiate  it.    The 
most  formal  demand  and  notice  could  have  been  of  no  service  to  them,  for  they 
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knew  the  demand  would  be  useless,  and  the  notice  could  only  tell  them 
what  they  were  advised  of  without  it.  Acting  under  the  weight  of  the  knowl- 
edge of  KerckhoflTs  default,  they  did  not  choose  to  wait  in  order  to  see  whether 
Farwell  &  Co.  had  taken  the  requisite  steps  to  charge  them,  but  preferred  at 
once  to  acknowledge  their  liability,  and,  accordingly,  made  the  direct  promise 
to  pay  the  note.  Under  these  circumstances  this  promise  is  binding,  and  does 
not  require  for  its  enforcement  the  proof  of  demand  and  notice. 

Judgment  affirmed. 

BURROWS  v.  HANNEGAN. 

(Circuit  Court  for  Indiana:  1  McLean,  809-313.    1838.) 

Opinion  by  the  Court. 

Statement  of  Facts. —  This  action  is  brought  by  the  plaintiffs  as  indorsees 
of  the  defendant.  A  jury  was  sworn,  and  the  facts  admitted  are,  that  the  notes 
assigned  by  the  defendant  to  the  plaintiflfs  were  given  by  Tillinghast  and  Gard- 
ner, for  goods  sold  at  Cincinnati;  the  notes  were  dated  there,  and  Ilannegan 
was  to  indorse  them.  The  makers  of  the  notes  lived  at  Newport,  Indiana. 
Notes  being  first  drawn,  payable  at  a  bank  in  Indiana,  but  being  objected  to, 
they  were  drawn  payable  generally  as  they  now  appear.  After  the  goods  were, 
forwarded,  the  notes  were  sent  to  Washington  city,  where  they  were  indorsed 
by  the  defendant.  When  the  notes  became  due,  a  notary  public  not  finding 
Tillinghast  and  Gardner  in  Cincinnati,  made  a  demand  of  payment  in  that  city, 
and  protested  the  notes  for  non-payment.  At  this  time,  and  mdeed  at  the  time 
the  notes  were  assigned,  Tillinghast  and  Gardner  were  in  doubtful  circum- 
stances, and  the  defendant  obtamed  a  mortgage  on  a  lot  as  an  indemnity.  This 
lot  did  not  give  a  full  indemnity,  but  it  was  all  the  property  that  could  be  • 
pledged.  The  defendant,  on  being  written  to  by  plaintiffs,  replied  that  the  notes 
must  be  paid  without  suit,  and  this  was  admitted  to  have  been  written  by  him. 
And  he  also  admitted  that  he  had  received  a  partial  indemnity;  but  eventually 
he  observed  that  he  would  not  pay  the  notes,  unless  compelled  by  law.  On  this 
evidence  the  counsel  for  the  defendant  moved  the  court  to  instruct  the  jury  to 
find  for  the  defendant.  This  motion  was  resisted  by  plaintiff's  counsel,  and 
they  cited  2  GreenL,  809;  2  Am.  C.  L,  288,  282;  5  Mass.,  176;  1  John.  Ch., 
99;  Chitt.  on  Bills,  279. 

§  1029.  Asidgnment  of  note  governed  hy  laio  of  place. 

Whether  the  assignment  be  considered  as  having  been  made  at  the  city  of 
Washington,  or  at  Cincinnati,  it  is  governed  by  the  law  merchant,  and  a  de- 
mand of  the  drawers  and  notice  of  non-payment  to  the  indorser  was  essential 
to  charge  him.  If  the  contract  of  assignment  be  considered  as  governed  by 
the  Indiana  law,  then  a  suit  and  prosecution  to  insolvency  was  necessary.  In 
deciding  the  case,  it  is  not  necessary  to  determine  which  law  regulates  the 
assignment. 

§  1030.  Demand  at  the  holder'^ 8  countmg-ho^ise  is  not  sufficient. 

The  note  upon  its  face  was  not  made  payable  at  a  particular  place.  It  was 
payable  to  the  plaintiffs,  who  reside  at  Cincinnati;  but  the  drawers  did  not 
promise  to  pay  the  money  at  their  counting-house.  If  they  had  fixed  the  place 
of  payment,  a  demand  at  such  a  place,  when  the  note  became  due,  and  notice 
to  the  indorser,  under  the  law  merchant,  would  have  charged  him.  And  this 
is  the  kind  of  diligence  relied  on  by  the  plaintiffs  as  entitling  them  to  recover 
the  money  from  the  defendant  as  indorser.  The  notary  states  the  demand  was 
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made  at  Cincinnati,  but  at  what  placo  is  not  specified,  and,  if  specified,  the 
demand  would  have  been  equally  defective,  ad  the  drawers  did  not  agree  to  pay 
the  money  at  a  particular  place.  The  demand  should  have  been  made  of  the 
drawers  personally,  or  at  their  usual  place  of  abode  or  of  business.  This  was 
not  done,  and  consequently  the  diligence  which  the  law  requires,  to  give  a  re- 
course against  the  indorser,  was  not  used  by  the  plaintiffs. 

§  1031.  Assurances  by  indorser  of  payment  by  maker  not  a  waiver  of  notice. 

But  it  is  insisted  that  the  defendant,  by  assurances  given  to  the  plaintiffs, 
and  by  taking  a  mortgage  from  the  drawers,  for  his  indemnification,  has  waived 
a  demand  of  the  drawers  and  notice.  The  defendant  on  different  occasions 
assured  the  plaintiffs  before  the  note  became  due,  and  perhaps  afterwards,  that 
the  drawers  should  or  would  pay  the  note.  But  there  was  no  promise  on  his 
part  to  pay  it. 

§  1032.  review  of  autJvorities  as  to  waiver. 

It  was  formerly  held  that  an  express  promise  to  pay  under  amisapprehensioa 
of  a  legal  liability  by  the  indorser  was  not  binding,  and  that  a  payment  of  the 
money  under  such  circumstances  could  be  recovered  back  again.  Bilbie  v.  Lum- 
ley,  2  East,  471;  Williams  v.  Bartholomew,  1  Bos.  &  Pull.,  326;  Stevens  v. 
Lynch,  12  East,  38;  Chitt.  on  Bills  (ed.  1839),  535.  But  this  doctrine  has  been 
.  overruled.  Brisbane  v.  Dacres,  5  Taunt.,  143;  Brown  v.  M'Kinally,  1  Esp.,  279; 
Marriatt  v.  Hampton,  2  Esp.,  546,  723.  Where  a  promise  of  payment  is  now 
made  by  the  indorser  it  is  held  as  an  evidence  of  his  liability  to  pay,  and  con- 
sequently an  admission  of  legal  demand  and  notice.  Potter  v.  Bay  worth,  13 
JEast,  417.  Co7itra,  Warder  v.  Tucker,  7  Mass.,  449 ;  Freeman  v.  Boy nton,  7 
Mass.,  483;  9  Mass.,  332;  1  Baya,  291;  Griffin  v.  Goff,  12  John.,  423;  Trimble 
V.  Thome,  16  John.,  152.  If  an  indorser  propose  to  the  holder  to  pay  the  bill 
by  instalments,  and  such  offer  be  rejected,  he  is  at  liberty  afterwards  to  avail 
himself  of  the  want  of  notice.  Goodall  v.  DoUey,  1  Term  R,  714.  A  promise 
to  pay  without  a  knowledge  of  a  refusal  to  accept  will  not  be  binding.  Bles- 
ard  V.  Hirst,  5  Burr.,  2672;  Williams  v.  Bartholomew,  1  Bos.  &  Pull.,  326; 
Stevens  v.  Lynch,  2  Camp.,  333;  Hopley  v.  Dufresne,  15  East,  276-7.  This  is 
denied  by  other  authorities.  But  an  offer  to  the  holder  of  a  bill  of  a  general  com- 
position of  so  much  in  the  pound  of  all  a  party's  debts,  although  not  accepted, 
has  been  held  to  dispense  with  a  notice  of  dishonor.  Margetson  v.  Ailken,  3 
Carr.  &  P.,  338.  The  assurances  of  the  defendant  had  no  reference  to  his  own 
liability,  and  they  therefore  do  not  come  within  the  rule  sanctioned  by  the 
above  cases. 

§  1033.  Partial  indemnity  tahen  by  tlie  indorser  after  Hie  maturity  of  the 
note  does  not  operate  as  a  waiver  of  notice. 

It  appears  that  the  defendant,  subsequent,  it  is  believed,  to  the  notes  becom- 
ing due,  took  a  mortgage  from  the  drawers  on  a  lot  of  ground  of  small  value, 
in  part  to  indemnify  him,  should  he  be  held  responsible,  and  on  this  ground  it 
is  contended  there  was  a  waiver  of  notice.  In  the  case  of  Bond  r.  Farnham,  S 
Mass.,  170,  it  was  held  if  the  indorser  before  the  note  becomes  due  takes  an  as- 
signment of  all  the  property  of  the  maker  as  security  for  his  indorsements,  it 
is  a  waiver  of  demand  on  the  drawers  and  notice  of  non-payment.  But,  if  the 
assignments  of  property  were  made  to  secure  him  against  the  indorsement  of 
other  specified  notes,  it  would  not  have  this  effect.  In  the  case  of  Prentiss  r. 
Danielson,  5  Conn.,  175,  the  same  principle  held.  The  court  held  if  the  in- 
dorser of  a  note,  to  protect  himself  from  eventual  loss,  take  collateral  security 
of  the  maker  on  account  of  the  particular  note  indorsed,  it  was  a  waiver  of  th© 
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legal  right  to  require  proof  of  demand  on  the  maker  and  notice  to  himself.  Mead 
V.  Small,  2  GreenL,  207.  The  holder  of  a  bill,  by  taking  collateral,  security  of 
the  drawer,  not  giving  time,  does  not  release  the  indorser.  Nor  does  he  release 
any  one  of  the  names  on  the  bill  by  receiving  payment  in  part  from  the  drawer 
or  immediate  indorser.  James  v.  Badger,  1  Johns.  Cas.,  131 ;  Kennedy  v.  Motte, 
8  McCord,  13;  Hurd  v.  Little,  12  Mass.,  502;  Ruggles  v.  Patten,  8  Mass.,  480. 
It  has  been  considered  in  the  above  cases  that  when  an  indorser  takes  an  in- 
demnity for  indorsing  a  note  he  waives  a  notice  of  demand.  This  must  be  on 
the  ground  that  having  a  pledge  from  the  maker  of  the  note  his  interest  cannot 
be  affected  by  want  of  notice.  But  if  the  holder  of  the  note  take  additional 
security  from  the  indorser,  the  indorser  is  not  released.  He  has  a  right  to  pay 
the  note,  and  to  be  substituted  to  the  collateral  security  held  by  the  holder. 

If  the  above  principle  be  sustainable,  still  the  defendant  in  this  case  is  not 
liable.  His  mortgage  was  taken  after  the  note  became  due,  and,  at  best,  it  was 
but  a  partial  indemnity.  And  this  property  he  oflFered  to  relinquish  to  the 
plaintiffs,  which  they  refused  to  receive  and  exonerate  him.  So  that  in  no  point 
of  view  does  it  seem  that  the  defendant  has  waived  the  notice  which  the  plaint- 
iffs as  holders  of  the  note  were  bound  to  give  him  of  its  dishonor.  A  partial 
indemnity  given  by  the  maker  to  the  accommodation  indorser  of  a  note  to 
secure  said  indorser  in  part  against  his  liability,  etc.,  does  not  excuse  the  holder 
from  making  due  demand,  and  giving  notice  to  such  indorser.  Brunson  v. 
Kapier,  1  Yerg.,  199.  But  a  full  indemnity  will  dispense  with  demand  and 
notice.  Durham  v.  Price,  5  Yerg.,  300.  To  the  same  effect  is  the  case  of  Me- 
chanics' Bank  v.  Griswold,  7  Wend.,  165;  Chitt.  on  Bills  (ed.  1839),  473;  Corney 
V.  Da  Costa,  1  Esp.,  303;  Brown  v.  Maffe3%  15  East,  216;  Baker  v.  Birch,  S 
Camp.,  107;  Clegg  v.  Cotton,  3  Bos.  &  Pull.,"^  239 ;  Bailey  on  Bills  (5th  ed.),  303. 

THORNTON  v.  WYNN. 
(12  Wheaton,  183-103.    1827.) 

Opinion  by  Mr.  Justice  Washington. 

Statement  of  Facts. —  This  was  an  action  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error,  in  the  circuit  court  for  the  District  of  Columbia 
and  county  of  Washington,  upon  a  promissory  note  given  by  one  Miller  to 
Thornton,  and  by  him  indorsed  to  Wynn.  The  declaration  contains  a  count 
upon  the  note,  and  also  the  common  counts  for  money  laid  out  and  expended, 
and  for  money  had  and  received.  At  the  trial  of  the  cause  upon  the  general 
issue  the  defendant  below  took  two  exceptions  to  the  opinion  of  the  court, 
which  are  to  the  following  effect:  The  first  states  that  the  plaintiff  gave  in 
evidence  the  note  and  indorsement  mentioned  in  the  declaration,  and  in  order 
to  dispense  with  the  proof  of  the  ordinary  steps  of  diligence  in  presenting  and 
demanding  the  note  of  the  drawer,  and  giving  notice  to  the  indorser,  the 
plaintiff  offered  evidence  to  prove  that  a  few  weeks  before  the  institution  of 
this  suit  the  note  in  question  was  presented  to  the  defendant,  who,  being  in- 
formed that  Miller,  the  drawer,  had  not  paid  the  note,  said  "  he  knew  Miller 
had  not,  and  that  Miller  was  not  to  pay  it;  that  it  was  the  concern  of  the  de- 
fendant alone,  and  Miller  had  nothing  to  do  with  it;  that  the  note  had  been 
given  for  part  of  the  purchase  money  of  a  certain  race-horse  called  Ratler,  and 
that  the  defendant  offered  to  take  up  the  said  note  if  the  plaintiff's  agent 
would  give  time,  and  receive  other  notes  mentioned  in  payment;"  to  the  ad- 
mission and  competency  of  which  evidence  the  defendant  objected ;  but  the 
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court  overruled  the  objection  and  admitted  the  evidence  as  competent  to 
support  this  action  without  any  further  proof  of  demand  upon  the  drawer  or 
notice  to  t)ie  indorser.  That  the  said  evidence  being  so  admitted  by  the  court, 
the  defendant  offered  evidence  to  prove  that  the  said  note  was  given  for  part 
of  the  purchase  money  of  the  said  race-horse,  then  celebrated  for  his  perform- 
ances on  the  turf,  sold  by  the  plaintiff  to  the  defendant  and  the  said  Miller,  the 
drawer  of  the  note,  for  $3,000,  of  which  $2,000  had  been  paid;  that  the  plaint- 
iff, at  the  time  of  so  selling  this  horse,  warranted  him  sound,  and  declared  him 
capable  of  beating  any  horse  in  the  United  States,  and  recommended  the  pur- 
chasers to  match  him  against  a  celebrated  race-horse  in  New  York  called 
Eclipse;  that  he  also  gave  a  representation  of  his  pedigree,  which  he  described 
as  unexceptionable,  and  promised  to  procure  his  padigree  and  send  it  to  the 
defendant.  And  the  defendant  then  offered  evidence  to  prove  that  the  said 
horse  at  the  time  of  the  said  sale  was  utterly  unsound  and  broken  down,  and 
had  been  broken  down  whilst  in  the  plaintiff's  possession,  and  was  reputed  and 
proven  by  persons  in  the  neighborhood  of  the  plaintiff,  who  afterwards  com- 
municated  the  same  to  the  purchaser;  and  was  wholly  unfit  for  and  incapable 
of  the  action  and  fatigue  necessary  to  a  race-horse;  and  that  the  plaintiff  bad 
wholly  failed  to  procure  and  furnish  the  pedigree  of  the  horse,  as  he  had 
agreed,  and  that  a  pedigree  w^is  an  essential  term  in  the  purchase  of  the  horse, 
or  ordinarily  is  so  in  the  purchase  of  such  horses,  without  which  this  horse  was 
worth  nothing;  and  that  the  said  Miller,  as  soon  as  it  had  been  ascertained 
by  rejieated  trials  that  the  horse  was  incurably  unsound,  offered  to  return  him 
to  the  plaintiff,  who  refused  to  take  him  bick,  although  the  former  off  jred  to 
lose  what  he  had  already  paid  for  the  horse,  which  offer  was  made  after  the 
note  fell  due.  Whereupon  the  court  instructed  the  jury,  at  the  prayer  of  the 
plaintiff,  that  if  they  should  be  of  opinion  from  the  said  evidence  that  the  said 
horse  was,  at  the  time  of  the  said  sale,  utterly  unsound  and  broken  down,  and 
had  been  broken  down  whilst  in  the  plaintiff's  possession,  and  was  wholly  unfit 
for  and  incapable  of  the  action  and  fatigue  necessary  to  a  race-horse,  but  that 
the  said  facts  were  not  known  to  the  plaintiff  at  the  time  of  the  said  sale,  the 
said  facts  are  not  a  sufficient  defense  in  this  action  to  prevent  the  plaintiff  from 
recovering.  Upon  these  instructions  of  the  court  the  jury  found  a  verdict  for 
the  plaintiff,  and  the  cause  now  comes  before  this  court  upon  a  writ  of  error. 

This  bill  of  exceptions  presents  two  questions  for  the  decision  of  this  court. 
The  first  is,  whether  the  evidence  offered  by  the  plaintiff,  and  admitted  by  the 
court,  dispensed  with  the  necessity  of  proving  a  demand  of  payment  of  the 
maker  of  the  note,  and  due  notice  to  Thornton  of  non-payment;  and,  sec- 
ondly, whether  the  court  below  erred  or  not  in  stating  to  the  jury  that  the 
alleged  breach  of  the  warranty  of  the  horse,  if  proved  to  their  satisfaction, 
was  not  a  sufficient  defense  in  this  action  to  prevent  the  plaintiff  from  recover- 
ing, unless  the  facts  stated  in  the  bill  of  exceptions  were  known  to  the  plaintiff 
at  the  time  of  the  sale.  In  the  argument  of  the  first  question,  the  counsel  on 
both  sides  considered  the  evidence  offered  by  the  plaintiff  as  presenting  a 
double  aspect.  1.  As  authorizing  a  conclusion,  in  point  of  fact,  that  the  note 
of  hand  on  which  the  suit  is  brought  was  made  and  passed  to  Thornton  with- 
out consideration,  and  merely  for  his  accommodation;  and  2.  As  amounting 
to  a  promise  to  pay  the  note,  or  at  least  to  an  admission  by  Thornton  of  his 
liability  to  pay  it,  and  of  the  right  of  the  plaintiff  to  resort  to  him,  whether  it 
was  made  solely  for  his  accommodation,  or  was  given  for  value  in  the  ordinary 
course  of  trade. 


PROTEST  AND  NOTICE.  §§  1034,  1035. 

§  1034.  Whether  demand  and  notice  necessary  to  hind  accommodation  party 
to  note^  quaere  f 

As  to  the  first,  the  counsel  treated  the  note  throughout  as  an  accommodation 
note,  and  submitted  to  the  decision  of  this  court  the  question,  whether  the  in- 
dorser  of  such  a  note  was  entitled  to  call  for  proof  of  a  demand  of  payment 
of  the  maker,  and  notice  to  himself?  Whether  this  question  was  ever  raised 
in  the  court  below,  or  in  what  manner  it  was  there  treated,  does  not  appear 
from  the  bill  of  exceptions.  It  is  possible  that  that  court  may  have  intended 
nothing  more  by  their  direction  to  the  jury  than  to  sanction  the  admissibility 
of  tho  evidence,  and  its  sulficiency  to  authorize  a  verdict  for  the  plaintiff, 
without  other  proof  of  demand  and  notice,  provided  the  jury  should  bo  of 
opinion  that  it  warranted  the  conclusion  that  the  note  was  given  without  con- 
sideration. But  such  is  not  the  language  of  the  court,  as  stated  in  the  bill  of 
exceptions.  The  jury  were  informed  that  the  evidence  was  competent  to  sup- 
port the  action  without  such  further  proof  of  demand  and  notice,  without 
leaving  the  inference  of  fact  that  the  note  was  given  without  consideration  to 
be  drawn  by  the  jury.  Had  the  court  distinctly  stated  to  the  jury  that  this 
was  such  a  note,  and,  therefore,  that  further  proof  of  demand  and  notice  was 
unnecessary,  the  incorrectness  of  the  direction  could  have  been  doubted  by  no 
person,  since  the  court  would,  in  that  case,  have  inferred  a  fact  from  the  evi- 
dence which  it  was  competent  to  the  jury  alpne  to  do.  And  yet  it  seems  dif- 
ficult to  distinguish  the  supposed  case  from  the  one  really  presented  by  the  bill 
of  exceptions,  upon  the  hj'pothesis  that  the  court  below  decided  anything  as  to 
the  particular  character  of  this  note,  since  it  is  very  obvious  that  no  question 
of  fact  was  submitted  to  the  consideration  of  the  jury.  It  is,  therefore,  due 
.  from  this  court  to  the  one  whose  decision  we  are  revising,  to  conclude  that  that 
decision  did  not  proceed  upon  the  assumption  that  this  was  a  note  drawn  for 
the  accommodation  of  the  indorser. 

§  1035.    Waiver  of  demand  and  notice  hy  express  promise  to  pay. 

It  remains  to  be  considered  whether  the  direction  was  correct  upon  the  other 
aspect  of  the  evidence.  It  is  now  well  settled,  as  a  principle  of  the  law  mer- 
chant, that  an  unconditional  promise  by  the  drawer  or  indorser  of  a  bill  to  pay 
it,  after  full  knowledge  of  all  the  circumstances  necessary  to  apprise  him  of 
his  discharge  from  his  responsibility  by  the  laches  of  the  holder,  amounts  to  an 
implied  waiver  of  due  notice  of  a  demand  of  the  drawer  or  acceptor,  and  dis- 
penses with  the  necessity  of  proving  it.  Such  are  the  cases  of  Borradaile  v. 
Lowe,  4  Taunt.,  93 ;  Donaldson  v.  Means,  4  Dal.,  109,  and  others  which  need 
not  be  cited.  So  if,  with  a  knowledge  of  these  circumstances,  he  answer 
that  the  bill  "  must  be  paid ; "  "  that  when  he  comes  to  town  he  would 
set  the  matter  right;"  "  that  his  affairs  were  then  deranged,  but  that  he  would 
be  glad  to  pay  it  as  soon  as  his  accounts  with  his  agents  were  settled,"  or  "  that 
he  would  see  it  paid;"  or  if  he  pay  a  part  of  the  bill, —  in  all  these  cases  it  has 
been  decided  that  proof  of  regular  notice  is  dispensed  with.  2  Term,  713;  Bull. 
N.  P.,  276;  2  Camp.,  188;  6  East,  16;  2  Stra.,  1246.  The  principle  upon  which 
these  decisions  proceed  is  explained  in  many  of  the  above  cases,  and  particu- 
larly in  that  of  Rogers  y.  Stephens,  2  Term,  713.  It  is  this:  that  these  declara- 
tions and  acts  amount  to  an  admission  of  the  party  that  the  holder  has  a  right 
to  resort  to  him  on  the  bill,  and  that  he  has  received  no  damage  for  want  of 
notice.  See,  also.  Stark.  Ev.,  272.  The  same  principle  applies  with  equal  force 
to  promissory  notes,  which,  after  indorsement,  partake  of  the  character  of  bills 
of  exchange;  the  indorser  being  likened  to  the  drawer,  and  the  maker  to  the 
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acceptor  of  a  bill.  The  case  of  LeflBngwell  v.  White,  1  Johns.  Cas.,  99,  is  that 
of  a  promissory  note,  where  the  indorser,  before  it  became  due,  stated  that  the 
maker  had  absconded,  and  that,  being  secured,  he  would  give  a  new  note,  and  re- 
quested time.  Tlie  court  say  that  the  defendant  had  admitted  his  responsibility, 
treated  the  note  as  his  own,  and  negotiated  for  further  time  for  payment,  by 
^  which  conduct  he  bad  waived  the  necessity  of  demand  of  the  maker  <and  notice 
to  himself.  Taylor  v.  Jones,  2  Camp.,  105;  Vaughan  v.  Fuller,  2  Stra.,  12i6, 
and  Anson  v.  B.iiley,  Bull.  N.  P.,  276,  were  all  cases  of  actions  on  promissory 
notes  against  the  indoi-ser.  In  this  case  the  defendant  below,  upon  being  in- 
formed that  Miller,  the  maker  of  the  note,  had  not  paid  it,  observed  that  he 
knew  he  had  not,  and  that  he  was  not  to  pay  it;  that  it  was  the  concern  of  the 
defendant  alone,  and  that  Miller  had  nothing  to  do  with  it,  it  having  been  given 
for  part  of  the  purchase  money  of  a  horse.  These  declarations  amounted  to 
an  unequivocal  admission  of  the  original  liability  of  the  defendant  to  pay  the 
note,  and  nothing  more.  It  does  not  necessarily  admit  the  right  of  the  holder 
to  resort  to  him  on  the  note,  and  that  he  had  received  no  damage  from  the  want 
of  notice,  unless  the  jury,  to  whom  the  conclusion  of  the  fact  from  the  evidence 
ought  to  have  been  submitted,  were  satisfied  that  the  defendant  was  also  ap- 
prised of  the  laches  of  the  holder  in  not  making  a  regular  demand  of  payment 
of  the  note,  by  which  he  was  discharged  from  his  responsibility  to  pay  it.  The 
knowledge  of  this  fact  formed  an  indispensable  part  of  the  plaintiff's  case,  since 
without  it  it  cannot  fairly  be  inferred  that  the  defendant  intended  to  admit  the 
right  of  the  plaintiff  to  resort  to  him,  if,  in  point  of  fact,  he  had  been  guilty  of 
such  laches  as  would  discharge  him  in  point  of  law.  For  anything  that  appeared 
to  the  court  below,  from  the  evidence  stated  in  the  bill  of  exceptions,  the  admis- 
sions of  the  defendant  may  have  been  made  upon  the  presumption  that  the 
holder  had  done  all  that  the  law  required  of  him,  in  order  to  charge  the  in- 
dorser. That  due  notice  was  not  given  to  the  defendant  he  could  not  fail  to 
know ;  but  that  a  regular  demand  of  the  maker  of  the  note  could  not  be  in- 
ferred by  the  court  from  the  admissions  of  the  defendant  For  the  reasons 
above  stated  the  judgment  of  the  court  below  must  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

§  1036.    When  purchaser  may  set  up  breach  of  warranty  in  defense  to  suit 
for  purchase  price. 

But  since  the  second  question  before  mentioned  has  been  distinctly  brought 
to  the  notice  of  this  court,  has  been  fully  argued,  and  must  again  be  decided 
by  the  court  below,  it  becomes  necessary  that  this  court  should  pass  an  opinion 
upon  it.  That  question  is  whether  the  alleged  breach  of  the  warranty  of  the 
horse,  the  price  of  which  formed  part  of  the  consideration  of  the  note,  if  proved 
to  the  satisfaction  of  the  jury,  was  a  sufficient  defense  in  this  action  to  prevent 
the  plaintiff  from  recovering,  unless  the  facts  stated  in  the  bill  of  exceptions 
Tvere  known  to  the  plaintiff  below  at  the  time  of  the  sale.  The  question  is,  not 
^  whether  the  purchaser  of  a  horse,  which  is  warranted  sound,  has  a  remedy  over 
•  against  the  vendor,  upon  the  warranty,  in  case  it  be  broken,  but  whether,  in  an 
action  against  him  for  the  purchase  money,  he  can  be  {permitted  to  defend  him- 
self by  proving  a  breach  of  the  warranty?  The  cases  upon  this  subject  are 
principally  those  where  the  vendee,  having  executed  the  contract  on  his  part, 
by  paying  the  purchase  money,  brought  an  action  of  indebitaius  assumpsit 
against  the  vendor,  as  for  money  had  and  received  to  his  use.  But  it  is  per- 
fectly clear  that  the  reasoning  of  the  court  in  those  cases  applies  with  equal 
force  to  a  case  where  the  breach  of  the  warranty  is  set  up  by  the  vendee  as  a 
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defense  against  an  action  against  him  to  recover  the  purchase  money.  The  first 
case  we  meet  with  on  this  subject  is  that  of  Power  v.  Wells,  of  which  a  very 
imperfect  report  is  to  be  seen  in  a  short  note  in  Doug.,  24,  and  in  Cowp.,  818. 
There  the  plaintiff  gave  a  horse  and  twenty  guineas  to  the  defendant  for  an- 
other horse,  which  he  warranted  to  be  sound,  but  which  proved  otherwise. 
The  plaintiff  offered  to  return  the  horse,  which  was  refused;  and  the  plaintiff 
brought  two  actions,  one  for  money  had  and  received,  to  recover  back  the 
twenty  guineas  which  he  had  paid,  and  an  action  of  trover  for  the  horse,  pos- 
session of  which  the  plaintiff  had  delivered  to  the  defendant.  The  court 
decided  that  neither  action  could  be  maintained;  not  the  second,  because  the 
property  had  been  changed.  This  case  was  referred  to,  by  the  judge  who  had 
decided  it,  at  nisi  priua^  in  the  case  of  Weston  v,  Downes,  Doug.,  23,  which 
soon  after  came  before  the  court  of  king's  bench.  That  was  an  action  for 
money  had  and  received ;  and  the  case  was,  that  the  plaintiff  had  paid  a  cer- 
tain sum  to  the  defendant  for  a  pair  of  horses,  which  the  defendant  agreed,  at 
the  time,  to  take  back,  if  they  were  disapproved  of  and  returned  within  a 
month.  They  were  returned,  accordingly,  within  the  stipulated  period,  and 
another  pair  was  sent  in  their  stead,  without  any  new  agreement.  These  were 
likewise  returned,  and  accepted  by  the  vendor,  and  a  third  pair  were  sent,  which, 
being  likewise  offered  to  be  returned,  the  vendor  refused  to  take  them  back.  Lord 
Mansfield  was  against  the  action ;  because,  the  contract  being  a  special  one, 
the  defendant  ought  to  have  notice  by  the  declaration  that  he  was  sued  upon  it. 
Ashhurst,  J.,  was  of  the  same  opinion;  but  added,  that  if  the  plaintiff  had  de- 
manded his  money  on  the  return  of  the  first  pair  of  horses,  this  action  would 
have  lain,  but  that  the  contract  was  continued;  from  which  expression  nothing 
more  is  understood  to  have  been  meant  than  that  the  contract  remained  open. 
The  ground  upon  which  BuUer,  J.,  thought  that  the  action  could  not  be  main- 
tained was,  that,  by  refusing  to  take  back  the  horses,  the  defendant  had  not 
precluded  himself  from  entering  into  the  nature  of  the  contract;  and  that, 
whenever  that  is  open,  it  must  be  stated  specially.  The  meaning  of  these  latter 
expressions  is  distinctly  stated  by  the  court  and  particularly  by  this  judge,  in 
the  case  of  Towers  v.  Barrett,  1  Term  R,  133,  which  followed  next  in  onler  of 
time;  that  was  also  an  action  for  money  had  and  received.  The  money  was 
paid  for  a  horse  and  chaise  to  be  returned  in  case  the  plaintiff's  wife  should 
jiot  approve  of  them.  They  were  accordingly  sent  back  to  the  defendant  in 
three  days  after  the  sale,  and  left  on  his  premises  against  his  consent  to  re- 
ceive them. 

Lord  Mansfield,  C.  J.,  and  Willis,  J.,  distinguish  this  case  from  that  of  Weston 
V,  Downes,  upon  the  ground  that  that  was  an  absolute,  and  this  a  conditional 
agreement,  which  was  at  an  end  by  the  return  of  the  horse  and  chaise,  and  was 
no  longer  open.  Both  the  judges  treat  the  case  as  if  the  vendor  had  taken 
back  the  property,  although,  in  fact,  he  had  not  consented  to  do  so.  Ashhurst, 
J.,  was  of  opinion  that  this  case  would  have  resembled  that  of  Weston  v, 
Downes,  if,  in  that,  the  plaintiff  had  returned  the  horses.  It  is  very  clear,  from 
■what  was  said  by  the  same  judge  in  that  case,  that  his  meaning  in  this  was  if 
the  plaintiff  had  returned  the  first  pair  of  horses,  and  then  demanded  his 
money ;  for  he  adds,  that  in  that  case  there  was  an  end  of  the  first  contract  by 
the  plaintiff's  taking  other  pairs,  and  this  constituted  a  new  contract,  not  made 
on  the  terms  of  the  first.  But  in  this  case  the  contract  was  conditional,  and 
when  the  horse  and  chaise  were  returned,  the  contract  was  at  an  end,  and  the 
defendant  held  the  money  against  conscience.     BuUer,  J.,  is  still  more  explicit. 
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He  says  that  the  defendant,  by  the  contract,  had  put  it  in  the  power  of  the 
plaintiff  to  terminate  it,  by  returning  the  horse  and  chaise,  and  that  the  plaint- 
iff had  no  option  to  refuse  to  take  them  back;  and  that,  being  bound  to  receive 
them,  the  case  was  the  same  as  if  he  had  actually  accepted  them.  He  adds 
that  the  distinction  between  those  cases  where  the  contract  is  open,  and  where 
it  is  not,  is,  that  if  it  be  rescinded,  either  by  the  original  terms  of  the  contract, 
as  in  this  case,  where  no  act  remains  to  be  done  by  the  defendant,  or  by  a  sub- 
sequent assent  by  him,  the  plaintiff  may  recover  back  his  whole  money,  and 
then  this  action  will  lie.  But  if  it  be  open,  the  plaintiff's  demand  is  only  for 
damages  arising  out  of  the  contract.  The  court  proceeded  upon  this  distinc- 
tion in  deciding  the  case  of  Payne  v.  Whale,  7  East,  274,  which  followed  the 
one  just  noticed.  The  action  was  to  recover  back  money  paid  to  the  defend- 
ant for  a  horse  sold  by  him  to  the  plaintiff,  which  he  warranted  sound.  The 
plaintiff  offered  to  return  the  horse,  upon  an  allegation  of  his  unsoundness, 
which  the  defendant  denied  and  refused  to  take  him  back,  but  agreed  that,  if 
he  was  in  fact  unsound,  he  would  take  him  back  and  return  the  purchase 
money.  The  unsoundness  was  proved  at  the  trial,  but  the  court  was  of 
opmion  that  the  action  could  not  be  supported,  and  distinguished  this  case 
from  the  preceding  one  by  observing  that  in  that  the  plaintiff  had  an  option, 
by  the  original  contract,  to  rescind  it  on  a  certain  event;  but  here  it  was  no 
part  of  the  original  contract  that  the  horse  was  to  be  taken  back;  and  that  the 
subsequent  promise  amounted  to  no  more  than  that  he  would  take  him  back  if 
the  warranty  were  shown  to  be  broken,  which  still  left  the  question  of  war- 
ranty open  for  discussion,  and  then,  the  form  of  the  action  ought  to  give  the 
defendant  notice  of  it  by  being  brought  upon  the  warranty. 

The  case  of  Lewis  v.  Cosgrave,  2  Taunt.,  2,  was  precisely  like  the  present,  in 
which  the  same"  distinction  and  the  same  principles  were  recogniz-d  by  the 
judge  who  tried  the  cause  at  nisi  prius.  It  was  an  action  on  a  bill  drawn  for 
the  price  of  a  horse,  which,  on  the  sale  of  him,  was  warranted  sound,  but 
turned  out  not  to  be  so.  The  defendant  offered  to  return  the  horse,  which 
was  refused,  and  the  defendant  left  him  in  the  plaintiffs  stable,  without  his 
knowledge.  The  judge  decided  that,  as  the  plaintiff  had  refused  to  take 
back  the  horse,  the  contract  of  sale  was  not  rescinded,  and,  consequently,  that 
the  defendant  must  pay  the  bill,  and  take  his  remedy  by  action  for  the  deceit. 
But  upon  a  rule  to  show  cause  why  a  new  trial  should  not  be  granted,  the 
court  said  that  it  was  clear  the  plaintiff  knew  of  the  unsoundness  of  the  horse, 
which  was  clearly  a  fraud,  and  that  no  man  can  recover  the  price  of  an  article 
sold  under  a  fraud.  See,  also,  the  cases  of  Fortune  v.  Lingham,  2  Camp.,  416, 
and  Solomon  v.  Turner,  1  Stark.,  51. 

§  1037.  Effect  of  an  offer  by  tlie  vendee  to  return  tJie  article. 

The  result  of  the  above  cases  is  this:  if,  upon  a  sale  with  a  warranty,  or  if, 
by  the  special  terms  of  the  contract,  the  vendee  is  at  liberty  to  return  the 
article  sold,  an  offer  to  return  it  is  equivalent  to  an  offer  accepted  by  the 
vendor,  and,  in  that  case,  the  contract  is  rescinded  and  at  an  end,  which  is 
a  sufficient  defense  to  an  action  brought  by  the  vendor  for  the  purchase 
money,  or  to  enable  the  vendee  to  maintain  an  action  for  money  had  and 
received  in  case  the  purchase  money  has  been  paid.  The  consequences  are 
the  same  where  the  sale  is  absolute,  and  the  vendor  afterwards  consents, 
unconditionally,  to  take  back  the  property;  because,  in  both,  the  contract  is  re- 
scinded by  the  agreement  of  the  parties,  and  the  vendee  is  well  entitled  to 
jretain  the  purchase  money  in  the  one  case,  or  to  recover  it  back  in  the  other, 
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But  if  the  sale  be  absolute,  and  there  be  no  subsequent  agreement  or  con- 
sent of  the  vendor  to  take  back  the  article,  the  contract  remains  open,  and 
the  vendee  is  put  to  his  action  upon  the  warranty,  unless  it  be  proved  that  the 
vendor  knew  of  the  unsoundness  of  the  article,  and  the  vendee  tendere.l  a  re- 
turn of  it  within  a  reasonable  time.  *  We  are,  therefore,  of  opinion  that  the 
direction  of  the  court  in  this  case,  upon  the  second  exception,  was  entirely  cor- 
rect. The  judgment  *is  to  be  reversed,  and  the  cause  remanded  to  the  court 
below  for  a  new  trial. 

FOOTE  V.  BROWN. 

(Circuit  Court  for  Indiana:  2  McLean,  869-378.    1841.) 

Opinion  by  the  Court. 

Statement  of  Facts. —  This  action  is  brought  on  a  guaranty,  by  the  defend- 
ants, of  a  note  given  to  the  plaintiffs,  by  Daniel  Brown.  The  declaration  con- 
tained three  counts:  First.  On  a  promissory  note.  Second.  On  an  agreement 
to  pay  on  condition.  Third.  A  general  count  for  money  had  and  received, 
etc.  To  the  first  and  third  counts  non-assumpsit  was  pleaded.  To  the  second 
the  defendants  demurred,  on  the  ground  that  it  contains  no  allegation  of  notice 
to  delendants  of  demand  and  non-payment  of  the  note  by  Daniel  Brown.  The 
defendants  also  filed  two  pleas  of  set-off  in  the  form  of  "special  payments," 
under  the  practice  act  of  Indiana  of  1838.  The  pleas  were,  that  certain  drafts 
for  money  had  been  given  defendants  on  a  house  in  New  Orleans ;  that  de- 
fendants left  the  same  with  H.  and  H.,  of  that  city,  for  collection,  and  took 
their  receipt  for  them.  That  afterwards  defendants  assigned  the  receipt  to  the 
plaintiffs,  who  receipted  for  it,  agreeing  to  collect  and  apply  the  money  to  de- 
fendants' account.  That  the  plamtiffs  had  given  no  notice  that  the  house  who 
held  the  drafts  had  refused  to  deliver  them  to  the  plaintiffs,  or  that  the  drafts 
had  not  been  paid,  etc.     Demurrers  were  filed  to  these  pleas. 

On  the  part  of  the  plaintiffs  it  is  contended  that,  as  the  names  of  the  de- 
fendants were  not  on  the  note  guarantied,  they  were  not  entitled  to  notice. 
That  to  avoid  their  guaranty  they  must  show  that  they  have  sustained  damage 
for  want  of  notice.  That  the  principal  had  property  when  the  note  became 
due,  so  that  they  could  have  secured  themselves  from  loss,  if  notice  had  been 
given.  Mr.  Chitty,  in  his  Treatise  on  Bills,  page  324,  says:  "  In  these  cases  of 
collateral  guaranties,  where  the  parties'  names  are  not  on  the  bill,  they  are  not 
entitled  to  the  strict  and  immediate  notice  of  dishonor,  as  a  party  is  who  has 
drawn  and  indorsed  the  bill,  and,  unless  he  has  really  sustained  loss  by  the  want 
of  notice,  he  continues  liable  on  his  guaranty."  Warrington  v,  Furbor,  8  East^ 
242;  6  Esp.,  89.  Chitt.  on  Bills,  365:  "A  person  who  has  guarantied  the  due 
payment  of  a  bill  may,  in  some  cases,  be  released  from  the  responsibility  by 
the  neglect  of  the  holder  duly  to  present  it  for  payment,  if  he  can  show  that 
he  was  thereby  prejudiced."  And  again,  page  441 :  '*In  general,  if  the  bill  or 
note  be  given  as  a  collateral  security,  and  the  party  delivering  it  were  no  party 
to  it,  either  by  indorsing  or  transferring  it  by  delivery,  when  payable  to  bearer, 
but  merely  cause  it  to  be  drawn  or  indorsed,  or  delivered  over  by  a  third  per^ 
son  as  a  security,  or  has  guarantied  the  payment,  it  has  been  considered  that 
he  is  not,  within  the  custom  of  merchants,  an  indorser  or  party  to  it,  so  as  to 
be  absolutely  entitled  to  strict  regular  notice,  nor  discharged  from  his  liability 
by  the  neglect  of  the  holder  to  give  him  such  notice,  unless  he  can  show,  by 
express  evidence,  or  by  inference,  that  he  has  actually  sustained  loss  or  damage 
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by  the  omission."  Philips  v.  Astling,  2  Taunt.,  206;  Swinyard  v.  Bowes, 
5  Maule  &  S.,  62;  Holbraw  v.  Wilkins,  1  Barn.  &  Cress.,  10;  2  D.  &  Ry.,  59; 
"Van  Wart  v.  WooUey,  3  Barn.  &  Cress.,  439.  These  authorities  are  somewhat 
•questioned  in  the  case  of  Camidge  v.  Allenby,  6  Barn.  &  Cress.,  373;  9  D.  & 
Ey.,  391.  In  page  497,  Mr.  Chitty  says,  "it  is  expedient,  though  not  in  gen- 
eral absolutely  necessary,  to  give  notice  to  a  person  who  has  guarantied  the 
^payment  of  the  bill," 

§  1038.  A  collateral  guarantor  is  entitled  to  notice. 

Whatever  doubt  may  exist  in  England,  under  their  decisions,  whether  notice 
is  necessary  to  charge  a  guarantor  whose  name  does  not  appear  on  the  note, 
•there  can  be  none  under  the  decisions  of  the  supreme  court.  In  the  case  of 
Douglass  V.  Reynolds,  7  Pet.,  126,  the  doctrine  is  clearly  laid  down.  That  was 
:a  continuing  guaranty  to  Reynolds  &  Co.,  as  indorser,  etc.,  for  one  Haring. 
-And  the  court  say,  "  the  fourth  instruction  insists  that  a  demand  of  payment 
:«hould  have  been  made  of  Haring,  and  in  case  of  non-paj^ment  by  him,  that 
•notice  of  such  demand  and  non-payment  should  have  been  given  in  a  reason- 
4ible  time  to  the  defendants,  otherwise  the  defendants  would  be  discharged 
irom  their  guaranty."  "And  we  are  of  opinion  that  this  instruction  ought  to 
have  been  given.  By  the  very  terms  of  this  guaranty,  as  well  as  by  the  general 
})rinciples  of  the  law,  the  guarantors  are  only  collaterally  liable  on  the  failure 
of  the  principal  debtor  to  pay  the  debt.  A  demand  upon  him,  and  a  fail- 
are  on  his  part,  to  perform  his  engagements,  are  indispensable  to  constitute  a 
<)a8us  fcGcIeris.^^  This  notice  need  not  be  given  with  as  much  strictness  as  to 
charge  a  party  whose  name  is  on  the  bill,  but  it  must  be  given  in  a  reasonable 
time.  See  the  case  of  Lewis  v.  Brewster,  2  MoL.,  21  (§§  561-565,  supra).  The 
principle  may  be  laid  down  as  generally  applicable  to  commercial  paper,  that 
where  the  undertaking  is  collateral  to  pay  the  debt  of  another,  on  his  default,  a 
notice  of  demand  and  non-payment  is  necessary.  And  this  whether  the  name 
of  the  party  be  on  the  dishonored  note  or  not.  The  only  diflference  in  principle 
seems  to  be  that,  where  the  individual  is  a  party  to  the  not^e,  strict  notice  is 
required ;  but  where  he  is  not  a  party,  reasonable  notice  is  suflBcient.  This  vievr 
is  decisive  of  this  case,  as  there  is  in  the  declaration  no  averment  of  a  demand 
of  payment  and  notice  to  the  defendants;  but  a  remark  or  two  may  be  made 
on  the  pleas  which  are  demurred  to. 

§  1039.  Duty  of  ht)lder  of  negotiable  paper  given  as  conditional  payment. 

These  pleas  are  filed  under  a  special  statute  of  Indiana,  Where  nagoriable 
paper  is  given  as  conditional  payment,  the  proceeds  to  be  collected  by  the 
holder,  and  applied  in  payment  of  the  debt,  it  is  incumbent  on  the  holder  to 
nse  due  diligence  in  collecting  the  money,  by  making  a  demand  when  it  becomes 
-due,  and  in  giving  notice  of  non-payment  to  those  whose  names  are  on  the 
paper.  If,  in  this  respect,  the  holder  is  guilty  of  laches,  so  as  to  release  the 
parties  on  the  bill,  he  makes  the  paper  his  own,  and  must  sustain  the  loss.  In 
Camidge  v.  Allenby,  6  Barn.  &  Cress.,  373,  above  cited,  where,  in  payment  for 
goods  sold,  certain  notes  on  a  country  bank  were  delivered,  which  bank,  un- 
known to  the  parties,  had  stopped  payment  at  an  earlier  hour  on  the  same  day, 
and  no  notice  for  one  week  was  given  to  the  person  who  paid  the  notes,  it  was 
held  that  there  were  laches  which  released  him  from  responsibilit\'.  Mr,  Jus- 
tice Bailey  remarked,  "the  rule  as  to  all  negotiable  instruments  is,  that  if  they 
Sive  taken  in  payment  of  a  pre-existing  debt,  they  operate  as  a  discharge  of  that 
debt,  unless  the  party  who  holds  the  instrument  does  all  that  the  law  requires 
to  be  done,  in  order  to  obtain  payment  of  them." 
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§  1040.  An  agent  must  obaei^ve  tlie  usxial  course  of  transacting  husiness. 

An  agent  to  save  himself  from  responsibility  must  observe  the  usual  course  of 
transacting  the  business  in  which  he  is  engaged.  If  he  procure  an  insurance, 
-and  neglect  to  have  inserted  in  the  policy  the  common  and  usual  clauses  in  the 
like  policies,  and  a  loss  should  occur,  which  would  have  been  covered  by  such 
•clauses,  the  agent  would  be  responsible  for  the  loss.  Mallough  v.  Barber,  4 
Oamp.,  150;  6  Taunt.,  495.  If  the  agent  deposit  the  money  of  the  pnnoipal  in 
his  own  name  and  on  his  dwn  account,  and  the  bank  fail,  the  agent  would  be 
responsible.  Massey  v.  Banner,  1  Jao.  &  W.,  245,  248.  And  so  if  an  agent 
sell  the  goods  of  his  principal  on  credit  contrary  to  usage,  or  fail  to  demand  the 
money  when  the  credit  has  expired;  or  if  he  should  sell  to  persons  of  doubtful 
-credit,  or  actually  insolvent,  he  is  responsible.  Story  on  Agency,  189.  And  if 
he  give  time  for  payment  after  the  money  became  due,  or  should  omit  to  use 
the  common  diligence  to  collect  it,  the  loss  would  be  his  own.  Cafifrey  'o.  Darby, 
6  Yes.  Jr.,  494,  495.  In  the  case  under  consideration,  if  the  plaintiffs,  hav- 
ing possession  of  the  drafts,  neglected  to  make  the  proper  demand  when  they 
became  due,  or  to  give  notice,  so  as  to  hold  liable  the  parties  to  the  drafts,  in 
case  of  non-payment,  through  which  the  recourse  of  the  defendants  was  cut  off, 
the  loss  must  fall  on  the  plaintiffs.  Under  the  circumstances  the  plaintiffs  were 
bound  to  do  what  the  law  required,  to  collect  the  money  on  the  drafts,  and,  in 
case  of  failure,  to  notify  all  persons  concerned.  But,  as  the  case  turns  upon  the 
demurrer  to  the  second  count,  the  question  arising  on  the  pleas  need  not  be  de- 
cided. Demurrer  to  the  second  count  is  sustained.  The  plaintiffs  abandoned 
their  claim  under  the  other  counts. 


ALLEN  V.  KING. 
(Circuit  Ck>urt  for  Michigan:  4  McLean,  128-133.    1846.) 

Opinion  of  the  Coukt. 

Statement  of  Facts. —  This  action  was  brought  to  recover  a  balance  which 
the  defendant  owes  to  the  plaintiff,  for  goods,  wares  and  merchandise  pur- 
chased. A  draft,  payable  in  four  months,  drawn  by  Ilarleston  on  N.  G. 
Ogden,  of  New  York,  and  indorsed  by  King,  was  procured  by  King  and  handed 
to  the  counsel  of  the  plamtiff,  with  the  view  of  paying,  when  the  proceeds 
should  be  received,  so  much  on  account.  This  draft  was  forwarded  and  ac- 
cepted, but  was  eventually  protested  for  non-payment.  It  seems  that  due 
notice  was  not  given  to  the  drawer  and  indorser,  and  that  was  made  the  prin- 
cipal ground  of  defense.  The  trial  took  place  in  the  absence  of  the  circuit 
judge,  and  now  a  motion  is  made  for  a  new  trial,  on  points  stated,  before  a  full 
court.     The  jury  found  for  the  defendant. 

A  new  trial  is  asked :  1.  Because  the  court  rejected  Harleston,  the  drawer 
■of  the  draft,  who  was  offered  as  a  witness  to  show  that  the  remedy  against 
him  has  not  been  lost,  as  the  drawer  of  the  bill,  for  want  of  strict  notice. 
2.  Because  the  jury  were  instructed  that  it  was  incumbent  on  the  plaintiff  to 
prove  that  the  draft  had  been  presented  for  payment  at  maturity,  at  the  place 
where  pa\^able,  and  that  it  had  been  regularly  protested  for  non-payment,  and 
notice  to  the  drawer  and  indorser  given.  3.  Because,  in  the  instruction,  a  de- 
cision in  2  Washington's  Rep.,  191, 157,  was  not  followed,  on  which  the  plaint- 
iff relied.  4.  Because  the  court  refused  to  charge  the  jury,  upon  the  request 
of  plaintiff's  counsel,  that  unless  the  jury  are  satisfied,  from  the  testimony, 
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there  was  an  express  agreement  by  the  plaintiff  to  take  the  thousand  dollars' 
draft  in  payment,  and  at  his  own  risk;  that  the  piaintiflf  was  but  the  agent  of 
King  for  the  collection  of  said  draft;  and  that  the  draft  remained  his  prop- 
erty, and  at  his  risk;  and  that  although  the  draft  was  not  presented  for  pay- 
ment at  maturity,  and  no  notice  of  non-payment  given,  yet  that  constitute  no 
defense  to  this  action.  5.  That  if  the  draft  was  not  taken  in  payment,  al- 
though no  notice  was  given,  if  thereby  the  amount  of  the  draft,  or  any  part, 
were  lost,  by  reason  of  such  neglect,  it  was  a  ground  of  action  for  damages  he 
thereby  sustained  against  the  plaintiff  by  the  defendant.  6.  Because  the 
court  charged  the  jury  that,  by  failing  to  make  the  demand  and  give  notice,  the 
plaintiff  made  the  bill  his  own,  and  that  the  remedy  against  the  defendant 
upon  the  open  account  was  consequently  lost.  Other  causes  were  assigned, 
but  which  are  substantially  embraci3d  in  those  above  stated. 

§  1041«  Note  or  hill  no  payment  unless  accepted  as  such. 

There  can  be  no  doubt  that  where  a  bill  has  been  received  payable  on  time, 
that  it  is  no  discharge  of  a  pre-existing  debt,  unless  there  be  an  agreement 
to  that  effect.  Nor  would  a  draft  payable  on  presentation  be  a  payment 
unless  it  was  agreed  to  be  so  received.  Until  the  money  on  a  bill  is  paid,  it  is 
at  the  risk  of  the  drawer  and  the  holder  of  the  bill;  whether  he  be  entitled  to 
the  money,  or  a  mere  agent  for  the  drawer,  he  is  bound  to  make  the  demand, 
and  give  notice  of  non-payment,  and  if  he  fail  he  will,  in  many  cases,  be  re- 
sponsible to  the  drawer  or  indorser  for  damages. 

§  1042.  Jleasure  of  damages  for  failure  to  make  demand. 

The  damages  are  not  to  be  estimated  by  the  face  of  the  bill,  in  regard  to  the 
drawer,  he  having  no  effects  in  the  hands  of  the  drawee,  but  by  the  actual 
damages  suffered  by  him.  It  is  true  when  the  holder  of  a  bill,  regularly  nego- 
tiated, neglects  to  make  a  demand  at  its  maturity,  and  give  notice,  he  loses  his 
recourse  against  the  names  on  the  bill,  who  are  entitled  to  notice.  There  is  no 
evidence  to  show  that  the  bill  in  question  was  taken  in  payment.  It  must  then 
have  been  received  for  the.  purpose  of  applying  the  proceeds,  when  paid,  to  the 
payment  of  the  balance  due  by  the  defendant  to  the  plaintiff.  8  John.,  389; 
5"  John.,  69;  5  Wend.,  492;  9  John.,  310;  1  Cowen,  306;  4  Mason,  248.  If  it 
be  agreed  to  receive  the  bill  in  payment,  the  rule  is  different.  5  John.,  69;  3 
Cowen,  303;  3  Wend.,  344;  10  Pet.,  532.  In  all  cases  the  plaintiff  may  pro- 
duce the  note  at  the  trial  to  be  canceled.  10  John.,  104;  15  John.,  249;  8 
Cowen,  80.     And  the  court  will  require  the  bill  to  be  produced. 

§  1043.  An  agent  failing  to  make  demand  and  give  ^notice  is  liaile  f<jr 
damages. 

The  holder  of  the  bill,  being  an  agent  merely,  is  not  considered  a  party  to 
it.  As,  where  a  bill  is  forwarded  to  a  bank  for  collection,  and  demand  or 
notice  is  neglected,  the  bank  is  responsible  only  for  the  damages  sustained,  and 
they  are  to  be  ascertained  by  a  jury.  The  same  principle,  it  is  contended,  applies 
where  a  bill  is  received,  the  proceeds  of  which,  when  received,  are  to  discharge 
a  debt.  Until  the  proceeds  shall  be  received,  the  risk  is  the  drawer's,  and  if 
there  be  a  failure,  the  agent  is  responsible  to  the  extent  of  the  damages  snf- 
fered.  This,  it  is  argued,  is  under  the  law  of  agency.  Story  on  Agency,  217; 
20  John.,  384;  3  Cowen,  662.  "  The  drawer  of  a  bill,  or  the  indorser  of  a  note, 
is  not  discharged  by  the  omission  of  the  holder  to  make  presentment  or  de- 
mand, or  to  give  notice  of  non-acceptance  or  non-payment,  where  it  is  clearly 
shown  that  he  has  sustained  no  damages  in  consequence  of  such  omission.'^ 
Commercial  Bank  of  Albany  v,  Hughes,  17  Wend.,  94. 
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§  1044.  When  presu7nption  of  damagea  from  failure  of  demand  and  notice 
is  held  to  he  rebutted. 

Where  this  duty  of  an  agent  has  been  neglected,  damages  are  presumed,  but 
this  presumption  is  rebutted  by  proof  of  the  entire  want  of  eflfacts  in  the  hands 
of  the  drawee  continually,  from  the  time  of  drawing  the  bill,  until  and  after 
the  day  it  fell  due,  and  this  under  such  circumstances  as  to  show  that  the 
drawer  had  no  right  to  expect  payment. 

§  1046.  Eoery  person  whose  nanie  is  on  a  lUZy  or  who  has  any  recourse  on  an- 
otlier^  is  entitled  to  notice. 

In  Dennis  v.  Morrice,  3  Esp.  R,  158,  an  action  was  brought  by  an  indorser 
against  the  drawer;  it  appeared  that  no  notice  had  been  given  to  the  defend- 
ant of  non-payment  by  the  acceptor,  to  excuse  which,  the  plaintiff  offered  to 
prove  that  in  fact  the  defendant  had  not  been  prejudiced  by  the  want  of  such 
notice.  But  Lord  Kenyon  said:  the  only  case  in  which  notice  is  dispensed 
with  is  where  the  drawer  has  no  effects  in  the  hands  of  the  drawee.  The  rule 
is,  that  every  person  is  entitled  to  notice  whose  name  is  on  the  bill,  and  who 
has  any  recourse  against  some  other  person  or  persons.  On  this  ground  it  was 
held  by  Lord  Kenyon,  in  1  Pardess,  459,  in  an  action  against  the  indorser  of  a 
bill,  drawn  by  Vaughan  on  Eustace  and  Holland;  it  appeared  that  notice  had 
not  been  given  to  defendant,  upon  which  plaintiff  offered  to  show  that  Vaughan 
had  no  effects  in  the  hands  of  Eustace  and  Holland ;  but  the  court  said  that 
the  want  of  effects  in  the  hands  of  the  drawee  by  the  drawer  will  not  avail 
the  plaintiff,  and  that  the  rule  extends  only  to  actions  brought  against  the 
drawer;  the  indorser  is  in  all  cases  entitled  to  notice,  for  he  has  no  concern 
with  the  accounts  between  the  drawer  and  the  drawee.  "The  plaintiff  then 
proved  a  letter  from  the  defendant,  acknowledging  the  debt  and  promising  to 
pay,  and  upon  that  he  had  a  verdict." 

§  1046.  One  who  receives  bill  to  apply  proceeds  on  debt  due  him  is  a  party  to 
it^  not  an  argent  to  coUect  it. 

Now,  if  the  plaintiff  in  this  case  was  strictly  a  party  to  the  bill,  his  recourse 
against  King,  the  indorser,  was  lost  by  not  giving  him  notice.  For  it  seems 
he  has  nothing  to  do  with  the  matter  of  account  between  the  drawer  and 
drawee.  From  the  statement  of  the  drawer,  there  can  be  no  doubt  that  King 
had  his  recourse  against  the  drawer  of  the  bill,  who  admitted  his  liability  con- 
tinued. From  this  it  would  seem  that  he  could  have  had  no  effects  in  the  hands 
of  Ogden,  or  any  just  expectation  that  any  one  would  honor  the  bill.  But 
stdl  the  question  recurs,  did  the  plaintiff,  by  failing  to  give  notice  to  the  in- 
dorser, release  him  from  responsibility.  And  if  he  did,  can  the  fact  be  set  up 
in  defense  to  the  present  action?  Although  the  bill  was  not  received  by  the 
plaintiff  in  payment,  yet  he  cannot  be  treated  as  a  mere  agent.  The  proceeds 
of  the  bill,  when  received,  were  his,  to  be  applied  in  part  payment  of  the  bal- 
ance due  him.  He  was  the  holder  of  the  bill,  and  neither  the  drawer  nor  in- 
dorser had  a  right  to  withdraw  it,  nor  take  any  steps  in  regard  to  it,  which 
might  in  the  least  degree  be  prejudicial  to  the  interest  of  the  plaintiff.  Now 
this  is  not  the  case  with  a  mere  agent,  who  has  no  interest  in  the  bill,  and  the 
owner  of  it  has  a  right  to  withdraw  it,  or  appropriate  the  proceeds  of  it  as  may 
suit  his  convenience.  In  this  view,  it  is  difficult  to  distinguish  between  the 
rights  and  duties  of  the  plaintiff  in  regard  to  the  bill,  and  those  which  apper- 
tain to  the  holder  who  has  received  the  bill  in  the  ordinary  course  of  business. 
It  is  his  property,  and  he  has  a  right  to  negotiate  it  if  he  shall  choose  to  do  so. 
He  may  receive  payment  of  it  in  property,  and  make  any  other  disposition  of 
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the  bill  that  may  be  convenient  for  him.  He  is,  then,  more  than  an  agent.  He 
is  the  holder  of  the  bill,  and  has  recourse  against  the  indorser,  on  condition  of 
demand  and  notice.  The  drawer  may  be  responsible,  but  the  question  here  is^ 
whether  the  indorser  is  responsible,  no  notice  having  been  given  to  him  of  the 
non-payment  of  the  bill?  lie  was  entitled  to  notice,  and  the  fact  that  the 
drawer  still  acknowledges  himself  responsible  does  not,  as  regards  the  indorser, 
affect  the  question.  In  failing  to  give  the  notice,  the  plaintiff  made  the  bill 
his  own,  and  his  recourse  against  the  indorser  is  lost.  He  received  the  bill  and 
was  bound,  by  the  commercial  law,  to  demand  payment  and  give  notice. 
Whatever  recourse  the  plaintiff  may  have  against  the  drawer,  he  can  have  none 
against  the  indorser  as  such.  And  if  he  cannot  recover  in  this  form,  by  reason 
of  his  negligence,  it  is  a  good  defense  against  an  action  on  the  original  consid- 
eration. Had  the  plaintiff  given  the  notice,  he  might  have  had  bis  choice, 
whether  to  proceed  against  the  defendant,  as  indorser,  or  on  the  original  ground 
of  action. 

§  1047.  Drawer* B  admUnon  of  liability  not  competent  an  "behalf  of  indorser. 

The  evidence  of  the  drawer  was  rightfully  rejected,  as  his  admission  of  lia- 
bility on  the  bill  could  not  affect  the  rights  of  the  defendant  in  this  action. 
And  this  was  the  object  for  which  the  witness  was  offered.  Upon  the  whole^ 
the  motion  for  a  new  trial  is  overruled. 

CHICOPEE  BANK  t?.  PHILADELPHIA  BANK 
(8  Wallace,  641-650.    1869.) 

SrATEaffKST  OF  Facts. —  A  bill  was  sent  for  collection  by  the  Philadelphia 
Bank  to  the  Chicopee  Bank,  which,  inclosed  in  a  letter,  was  laid  on  the  cashier^s 
table,  slipped  through  a  crack  into  a  pile  of  loose  papers  and  was  lost  until 
after  its  maturity.  No  offer  to  pay  it  was  made  by  the  acceptor,  nor  was  any 
presentment  made  or  any  regular  notice  given,  nor  indeed  any  notice  at  all 
until  too  late.  The  Philadelphia  Bank  sued  the  Chicopee  Bank  because  it» 
negligence  had  caused  the  discharge  of  the  indorsers.    Judgment  for  plaintiffs. 

Opinion  by  Mr.  Justice  Nelson. 

The  case  was  put  to  the  jury,  whether  or  not  the  loss  of  the  bill,  and  oonae* 
qnent  inability  of  the  collection  bank  to  take  the  proper  steps  against  the  ac- 
oeptors  to  charge  the  prior  parties,  was  attributable  to  negligence,  and  want  of 
care  on  the  part  of  the  Chicopee  Bank,  and  that  if  it  was,  the  bank  was  respon- 
sible.   The  jury  found  for  the  plaintiffs. 

§  1048.  Law  of  demand  and  notice. 

In  cases  where  the  drawee  accepts  the  bill,  generally,  in  order  to  charge  the 
drawer  or  indorser,  the  holder  must  present  the  pajier,  when  due,  at  his  place 
of  business,  if  he  has  one;  if  not,  at  his  dwelling  or  residence,  and  demand  pay- 
ment; and  if  the  money  is  not  paid,  give  due  notice  to  the  prior  parties.  If  he 
accepts  the  bill,  payable  at  a  particular  place,  it  must  be  presented  at  that 
place,  and  payment  demanded.  In  these  instances,  as  a  general  rule,  the  bill 
must  be  present  when  the  demand  is  made,  as  in  case  of  payment  the  acceptor 
is  entitled  to  it  as  his  voucher.  When  the  bill  is  made  payable  at  a  bank,  it  has 
been  held  that  the  presence  of  the  bill  in  the  bank  at  maturity,  with  the  fact 
that  the  acceptor  had  no  funds  there,  or,  if  he  had,  were  not  to  be  applied  to 
payment  of  the  paper,  constitute  a  sufficient  presentment  and  demand;  and,  if 
the  bill  is  the  property  of  the  bank,  the  presence  of  the  paper  there  need  not 
be  proved,  as  the  presumption  of  law  is,  that  the  paper  was  in  the  bank,  and 
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the  harden  rests  upon  the  defendant  to  show  that  the  acceptor  called  to  pay  it. 
Chitty  on  Bills,  p.  865a,  353,  Springfield  ed.,  1842;  1  Parsons  on  Notes  and 
Bills,  pp.  363,  421,  437;  Byles  on  Bills,  p.  251  and  note;  Fullerton  v.  Bank  of 
United  States,  1  Pet.,  60*4  (§§  1200-1204,  infra);  Bank  of  United  States  v. 
Carneal,  2  id.,  543  (§§  964-971,  supra);  Seneca  Co.  Bank  v.  Neass,  5  Denio, 
329;  Bank  v.  Napier,  6  Humph.,  270;  Foiger  v.  Chase,  18  Pick.,  63. 

§  1045).  The  jyresence  of  a  bill  in  a  hanhy  if  unknown  to  the  cashier^  id  not  a 
sufficient  presentment  and  demand. 

In  the  present  case  it  is  argued  that  the  bill  was  in  the  Chicopee  Bank  at  the 
time  of  its  maturity,  and  as  the  acceptors  had  no  funds  there,  a  sufficient  pre- 
sentment and  demand  were  made  according  to  the  law  merchant.  It  is  true 
the  bill  was  there  physically,  but  within  the  sense  of  this  law  it  was  no  more 
present  at  the  bank  than  if  it  had  been  lost  in  the  street  by  the  messenger  on 
his  way  from  the  postoffice  to  the  bank,  and  had  remained  there  at  maturity; 
and  this  loss,  which  occasioned  the  failure  to  take  the  proper  steps,  or  rather, 
in  the  present  case,  to  furnish  the  holder  with  the  proper  evidence  of  the  dis- 
honor of  the  paper,  so  as  to  charge  the  prior  parties,  and  enable  him  to  have 
recoui*se  agamst  them,  is  wholly  attributable,  according  to  the  verdict  of  the 
jury,  to  the  collecting  bank.  In  the  eye.  of  the  law  merchant  there  was  no 
presentment  or  demand  against  the  acceptors;  and,  as  a  consequence  of  this 
default,  the  holder  has  lost  his  remedy  against  the  drawer  and  indorser,  which 
entitles  him  to  one  against  the  defendant.  The  radical  vice  in  the  defense 
being  the  failure  to  prove  a  presentment  and  demand  upon  the  acceptors  at 
the  maturity  of  the  bill,  the  question  of  notice  is  unimportant. 

§  1050.  Notice  that  the  hill  had  not  heen  received  is  not  notice  that  wiU  charge 
drawer  and  indorser. 

But  if  it  had  been  otherwise,  the  notice  itself  was  utterly  defective.  That 
relied  on  is  the  answer  of  the  defendant  to  the  telegram  of  the  plaintiif  of  the 
20th  February,  which  was  that  the  bill  had  not  yet  been  received.  This  was 
after  its  maturity,  and  it  simply  advised  the  holder  and  payee  indorser,  to 
whom  the  information  was  communicated  the  same  day,  that  the  drawer  and 
indorser  were  discharged  from  any  liability  on  the  paper.  It  showed  that  the- 
proper  steps  had  not  been  taken  against  the  acceptor^  to  charge  them. 

§  1051.  Refusal  to  instruct  as  to  Jnirden  of  proving  negligence. 

Some  criticism  is  made  upon  the  refusal  of  the  court  below  to  charge  as  to- 
which  side  the  burden  of  proof  belonged  in  respect  to  the  question  of  negli- 
gence and  want  of  care,  after  the  paper  came  into  the  hands  of  the  defendant. 
No  objection  is  taken  to  the  charge  itself  upon  this  question,  and  indeed  could 
not  have  been,  as  the  point  was  submitted  to  the  jury  as  favorably  to  the  de* 
fendants  as  could  have  been  asked.  We  think  the  court,  after  having  submit* 
ted  fairly  the  evidence  on  both  sides  bearing  upon  the  question,  had  a  right,  ia 
the  exercise  of  its  discretion,  to  refuse  the  request. 

§  1052.  When  a  hank  loses  a  bill  remitted  to  it  for  collection^  negligence  i» 
presumed^  and  the  burden  is  upon  the  bank  to  rebut  that  presumption. 

If,  however,  the  court  had  inclined  to  go  further  and  charge  as  to  the  burdea 
of  proof,  it  should  have  been  that  it  belonged  to  the  defendant.  The  loss  of 
the  bill  by  the  bank  carried  with  it  the  presumption  of  negligence  and  want  of 
care;  and  if  it  was  capable  of  explanation,  so  as  to  rebut  this  presumption,  the* 
facts  and  circumstances  were  peculiarly  in  the  possession  of  its  officers,  and  the 
defendant  was  bound  to  furnish  it.  Where  a  peculiar  obligation  is  cast  upon 
a  person  to  take  care  of  goods  mtrusted  to  his  charge,  if  they  are  lost  or  dam- 
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aged  while  in  his  custody,  the  presumption  is  that  the  loss  or  damage  was  oc- 
casioned by  his  negligence,  or  want  of  care  of  himself  or  of  his  servauDs.  This 
presumption  arises  with  respect  to  goods  lost  or  injured  which  have  been  de- 
posited in  a  public  inn,  or  which  had  been  intrusted  to  a  common  carrier.  But 
the  presumption  may  be  rebutted.  Dawson  v.  Chamney,  5  Q.  B.,  164;  Coggs  u. 
Bernard,  2  Ld.  Kaym.,  918;  Day  v.  Kiddle,  16  Vt.f  48;  1  Phillips  on  Ev., 
Cowen  &  Hill's  Notes,  p.  633. 

Judgment  ajjirmed. 

ESSEX  COUNTY  NATIONAL  BANK  v,  BANE  OF  MONTREAL. 
(Circuit  Court  for  Illinois:  7  Biasell,  193-200.    1876.) 

Statement  of  Facts. —  A.  sent  B.  a  check  to  collect.  B.  presented  it,  and 
was  told  that  the  cashier  was  out  and  that  it  could  not  be  paid  until  he  came 
in.  B.  presented  it  a  second  time,  was  met  with  the  same  reply,  and  thereupon 
requested  that  the  check  be  certified,  which  was  done,  but  the  next  day  the 
bank  failed.    The  check  was  never  paid,  and  A.  sues  B.  for  the  amount  of  it 

Opinion  by  Hopkins,  J. 

The  testimony  is  not  very  clear  as  to  whether  the  bank  had  currency  enough 
on  the  9th  to  pay  the  check,  if  payment  had  been  insisted  upon,  but  as  this 
point  is  not  material  in  the  view  I  have  taken  of  the  law  of  this  case,  I  shall 
not  stop  to  settle  it;  when  it  .was  presented  after  certification  it  was  not  paid 
because  the  bank  was  insolvent. 

§  1053.  Duty  of  agents  in  collecting  a  check  stated. 

The  defendants  had  the  check  to  collect.  It  was  transmitted  to  thera  for 
that  purpose,  and  their  duty  as  collecting  agents  was  to  present  and  demand 
payment  within  the  time  prescribed  by  law,  and,  if  not  paid,  notify  the  proper 
parties  of  its  dishonor.  If  that  had  been  done,  the  rights  and  remedies  of  all 
parties  liable  upon  it,  when  it  came  into  their  hands,  would  have  remained  in- 
tact. If  loss  occurs  by  the  acts  or  omissions  of  the  party  thus  assuming  the 
duty  of  collection,  it  should  fall  upon  the  delinquent  agent,  not  upon  the  absent 
owner. 

§  1054.  Drawee  of  hank  check  not  liable  to  any  but  the  drawer  thereof  until 
acceptance. 

The  State  Street  Savings  Bank  was  not  liable  to  the  holder  of  the  check  without 
acceptance.  It  was  liable  before  acceptance  only  to  the  drawers.  Chapman  v. 
White,  6  N.  Y.,  412.  It  could  not  be  made  liable  to  the  holder  of  the  check 
except  by  its  own  consent.  It  had  the  funds  of  the  drawers,  and  accordmg  to  the 
usual  course  of  dealing  with  its  customers  was  under  obligation  to  pay  on  de- 
mand all  checks  drawn  upon  it  by  them,  but  a  refusal  to  do  so  would  not  give 
the  holder  of  the  check  the  right  to  sue  the  bank.  The  drawer  in  such  case 
would  be  liable,  and  he  could  sue  the  bank  immediately,  without  redeemmg  tbe 
check,  and  the  bank  would  be  liable  for  damages  for  its  refusal  to  perform  iu 
undertaking  with  him  as  depositor.  Merchants'  Bank  v.  State  Bank,  10  Wall., 
604;  Bank  of  Republic  v.  Millard,  id.,  152  (§,§  349,  350,  supra). 

§  1055.  The  collecting  agent  of  a  cheeky  loho  accepts  a  certification  thereof  hy 
the  drawee,  becoiues  liable  to  the  payee  for  the  amount  of  the  check. 

This  being  the  law,  the  duty  of  the  defendant,  upon  receipt  of  the  check  for 
collection,  was  plain.  It  was  to  present  it  for  payment,  and  only  for  payment. 
This  it  did  at  first,  and  if  it  had  stopped  then  there  would  have  been  no  liabil- 
itv  upon  it.    But  it  did  not;  it  went  farther;  it  asked  for  and  received  tbe 
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certification  of  the  bank  upon  the  check.  By  this  act  a  new  relation  was  cre- 
ated between  the  parties.  The  amount  the  check  called  for  was  withdrawn 
from  the  drawers'  account  and  control,  and  thereafter  they  had  no  right  of 
action  for  it  against  the  bank.  The  technical  operation  of  the  transaction  was 
a  transfer  to  the  holder  of  the  check  of  the  drawers'  funds  and  right  of  action 
against  the  bank.  It  superseded  the  previous  rights  and  obligations  of  the 
parties,  particularly  of  the  drawers.  Before  that  the  drawers  could  have  stopped 
payment  of  the  check  or  withdrawn  the  funds  by  other  checks.  After  the  cer- 
tification they  had  no  control  over  the  fund  or  action  of  the  bank  in  reference 
to  it,  nor  any  right  to  sue  the  bank  for  it.  Nor  did  the  bank  owe  them  any 
duty  in  relation  to  it.  It  no  longer  possessed  the  character  of  a  check.  If  the 
drawers  had  taken  it  up  before  its  certification  it  would  have  been  useless,  but 
after  that  they  could  only  get  the  money  by  surrendering  it.  It  resembled 
after  certification  more  a  certificate  of  deposit  than  a  check.  Now,  what  was 
the  effect  upon  the  legal  rights  and  liability  of  the  drawers?  Did  it  not  dis- 
charge them  from  all  further  liability  upon  the  check?  And  if  such  should  be 
found  to  be  the  consequence,  does  it  not  follow  that  the  defendants  are  liable 
to  the  owners  for  the  amount?  If  they  have  by  their  acts  released  the  respon- 
sible drawers,  whereby  the  instrument  is  made  worthless,  why  should  they  not 
make  ^ood  the  loss? 

In  Smith  v.  Millar,  43  N".  T.,  176,  it  is  said  that  presenting  a  check  for  pay- 
ment and  accepting  a  certificate  as  good  "  is  equivalent  to  payment."  In 
Morse  on  Banking,  p.  282,  it  is  laid  down  that,  if  the  holder  chooses  to  accept 
the  bank's  certification,  no  matter  to  suit  whose  convenience,  there  can  be  but 
one  result.  The  promise  of  the  bank  on  the. drawer's  account,  accepted  as  sat- 
isfactory by  the  creditor,  discharges  the  debtor,  and  by  the  same,  action  de- 
prives him  of  all  further  concern  in  the  premises.  The  bank  no  longer  owes 
him  any  duty  which  he  can  enforce,  or  for  the  breach  of  which  he  can  sue.  If 
this  is  the  result  of  the  act  of  the  defendant  in  accepting  the  certification  of 
the  check,  it 'would  seem  too  clear  for  discussion  that  the  defendant  had  in- 
curred a  liability  to  pay  the  amount  of  it  to  its  principal.  The  drawers  being 
released  by  the  certification,  and  the  bank  being  unable  to  pay,  it  follows  irre- 
sistibly that  the  plaintiff  is  entitled  to  recover  of  the  party  releasing  the  draw- 
ers, whereby  the  amount  of  the  check  is  lost  to  them. 

§  1056*  Damages  presumed  where  collecting  agent  of  commercial  paper  is 
negligent. 

It  was  claimed  on  the  part  of  the  defendant  on  the  trial  that  the  plaintiff 
must  show  some  damages  by  the  act.  If  the  act  released  a  responsible  party 
that  would  be  damage  enough.  But  the  law  presumes  damages  from  the  neg- 
ligence or  unauthorized  act  of.  the  collecting  agent  of  commercial  paper  whereby 
Any  party  to  it  is  released  or  not  charged.  Commercial  Bank  of  Albany  v. 
Hughes,  17  Wend.,  94.  And  if  this  presumption  is  not  conclusive,  but  liable  to 
be  overthrown  by  proof  to  the  contrary,  it  is  the  duty  of  the  party  at  fault  to 
show  clearly  that  no  damages  did  result  to  the  holder  of  the  paper  from  their 
negligence,  which  in  this  case  the  defendant  did  not  do.  It  did  not  clearly 
show  that  the  check  would  not  have  been  paid  on  the  9th  of  August  if  pay- 
ment had  been  insisted  upon. 

§  lOp?.  Agent  to  collect  a  check  assumes  risk  of  payment  when  he  gets  the 
imper  certified, 

I  think  the  only  safe  and  maintainable  doctrine  in  this  case  is  that  the  defend- 
ant assumed  the  risk  of  payment  by  the  bank  when  it  accepted  the  certificar 
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tion,  and  if  the  bank  did  not  pay,  then  it  must.  In  laying^down  this  rule  I 
assume  that  the  certificate  operated  as  a  release  or  payment  as  to  the  drawers, 
and  that  they  were  no  longer  liable  upon  the  paper.  This  release  I  regard  as 
the  pivotal  point  in  this  case,  and  upon  that  point  I  am  not  forced  to  rely  upon 
my  own  judgment.  I  find  the  precise  question  has  been  decided  by  the  court 
of  appeals  of  New  York  in  the  case  of  the  First  National  Bank  of  Jersey  City 
V.  Leach,  52  N.  Y.,  350.  That  was  an  action  on  a  check  drawn  by  defendant 
on  the  21st  of  November,  1871,  on  the  Ocean  National  Bank,  payable  Decem- 
ber 12,  1871.  The  bank,  the  plaintiff  in  that  case,  discounted  it  for  the  payee, 
and  at  eleven  o'clock  A.  M.,  on  the  12th  day  of  December,  they  presented  it 
to  the  Ocean  Bank  and  got  it  certified  as  good.  The  drawer  then  had  an  ac- 
count there  sufiicient  to  pay  it,  which  was  on  the  certification  charged  up  to 
him  on  the  Ocean  Bank  books.  Within  an  hour  after  that  the  Ocean  Bank 
suspended.  The  check  was  again  presented  on  that  day  for  payment,  and  was 
duly  protested  for  non-payment.  The  bank  then  sued  the  drawer  to  recover 
the  amount  of  it.  The  court  upon  that  state  of  facts  held  that  the  plaintiff 
could  not  recover;  that  the  certification  operated  as  a  payment  as  between 
the  holder  and  drawer.  In  the  opinion  it  is  said,  ^^  the  law  will  not  permit  a 
check,  when  due,  to  be  then  presented  and  the  money  left  with  the  bank  fcv 
the  accommodation  of  the  holder  without  discharging  the  drawer;''  that  if 
the  holder  chooses  to  have  it  certified  instead  of  paid,  he  will  do  so  at  the 
peril  of  discharging  the  drawer.  But  they  say  that  '^  this  would  not  discharge 
the  drawer  of  a  check  who  himself  procured  it  to  be  certified  and  then  put  it 
in  circulation;  that  the  reason  of  the  rule  would  not  apply  to  him;''  and  con- 
clude the  opinion  by  saying,  ^Hhat  upon  principle  it  must  be  held  that  the 
bank  holds  the.  money  after  certification  by  request  of  the  holder,  not  at  the 
risk  of  the  drawer,  but  of  the  holder  of  the  check."  This  is  the  only  direct 
authority  I  have  found  upon  this  question,  from  which  I  judge  that  the  prac- 
tice of  holders  of  checks  getting  them  certified  is  not  very  usual^  for  if  it  were, 
other  cases  would  have  found  their  way  into  the  books  and  come  under  judicial 
consideration. 

The  defendant  on  the  trial  cited  Bickford  v.  First  National  Bank  of  Chicago^ 
42  III.,  239,  and  Bounds  v.  Smith,  id.,  245.  From  an  examination  of  those 
cases,  I  do  not  see  that  they  conflict  with  the  case  of  Bank  v.  Leach,  52  N.  T., 
supra.  In  those  cases  the  checks  were  certified  at  the  request  of  the  drawer 
before  delivery.  This  expressly  appears  in  the  last  case,  and  the  judge  in  his 
opinion  in  that  says,  ^'  the  case  in  all  its  important  features  is  the  same  as  Bick- 
ford V.  Bank,"  so  that  I  may  assume  that  the  checks  in  both  these  cases  were 
certified  by  request  of  the  drawer,  which  presents  an  entirely  different  question 
from  this,  and  leaves  the  point  involved  here  unconsidered  in  those  cases.  In 
Brown  v.  Leckie,  43  111.,  497,  cited  by  the  defendant's  counsel,  the  check  was 
also  certified  by  the  request  of  the  drawer  before  it  was  passed  by  him,  so  that 
the  reasoning  of  the  court  in  that  case  was  not  predicated  upon  the  same  facts 
as  appear  here.  But,  as  I  understand  those  cases,  that  court  holds  that  a 
check  operates  to  transfer  the  amount  named  in  it  to  the  payee,  and  authorizes 
him  to  sue  for  and  receive  it  from  the  hank.  If  such  is  the  doctrine  of  that 
court,  I  am  not  at  liberty  to  follow  it,  for  the  supreme  court  of  the  United 
States,  in  the  Bank  of  the  Republic  v.  Millard,  10  Wall.,  152,  has  decided 
differently.  And  as  the  question  involved  is  one  relating  to  commercial  secu- 
rities, and  belongs  to  the  domain  of  general  jurisprudence,  this  court  is  not 
bound  by  the  decision  of  the  state  courts  where  the  matters  arise.     Township 
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of  Pine  Grove  v.  Tftlootfe,  19  Wa,ll.,  666.  But,  waiving  this  view  and  difference 
between  the  courts  oii  this  poipt,  I  do  not  think  that  the  decision  of  the  learned 
court  of  Illinois  above  referred  to»  when  carefully  examined,  will  be  found 
to  touch  the  point  involved  here.  It  w^  not  before  that  court  in  either  of 
those  c^ses,  and,  although  the  general  language  used  might  seem  to  be  in  con- 
flict with  the  ponclusions  I  hp.ve  reached  in  this  case,  still,  when  read  and 
considered  a?  used  in  reference  tp  the  fapts  and  question  before  that  court,  no 
conflict  or  discrepej^noy  of  opinion  will  be  found  to  exist.  Those  cases  are  clearly 
distinguish£).ble  on  the  facts  from  this  case,  and  are,  therefore,  not  authority 
upon  the  point  involv^  here.  I  am,  therefore,  of  the  opinion  that  the  defend- 
ant is  liable  for  the  amount  of  the  check,  with  interest  from  the  certification^ 
^  by  its  certification  the  drawers  were  discharged. 

§  1058.  Big/U  qf  pLaintiff  to  mie;  ame^idmerU. 

A  question  was  si^ggested  as  to  the  right  of  this  plaintiff  to  sue  the  defend- 
ant, as  it  was  not  its  agent,  alluding  to  the  recent  decision  of  the  supreme  court 
of  the  United  States  in  Hoover  v.  Wise,  1  Otto,  SOS,  but  it  was  stated,  and  not 
disputed,  that  the  plaintiff^s  attorneys  had  authority  to  sue  in  the  name  of  the 
German-American  Bank  as  well  as  in  the  name  of  the  present  plaintiff,  the 
real  owner,  and  that  an  amendment,  under  the  laws  of  the  state,  was  allowable^ 
in  the  discretion  of  the  court,  by  inserting  the  name  of  the  German-American 
Bank  as  plaintiff  in  lieu  of  the  present  plaintiffs,  and  as  the  decision  making  the 
change  nece&sary  has  been  announced  since  the  commencement  of  the  suit,  and 
us  no  injury  can  result,  as  it  appears  to  the  court,  to  the  defendant  thereby,  I 
direct  and  allow  an  amendment  in  that  respect,  by  striking  out  of  the  process 
and  pleadings  the  name  of  the  present  plaintiff,  and  inserting  in  lieu  thereof 
the  name  of  the  German- American  Bank,  and  as  so  amended  that  judgment  be 
entered  for  plaintiff  and  against  defendant  for  $882.76,  the  amount  of  the  check 
and  interest,  with  costs  of  this  suit  to  be  taxed. 

BIRD  V.  LOUISIANA  STATE  BANK, 
(8  Otto,  9ft-99.    1876.) 

Error  to  U.  S.  Circuit  Court,  District  of  Louisiana- 
Opinion  by  Mr.  Justice  Bradley. 

Statement  of  Facts. —  This  case  was  tried  by  the  court  below,  a  jury  being 
waived.  From  the  findings  of  fact  it  appears  that  R.  A.  Stewart  made  a 
promissory  note  at  New  Orleans,  on  the  28th  of  January,  1859,  payable  to 
the  order  of  H.  Doyal,  at  twelve  months  after  date,  with  interest,  at  the 
Citizens'  Bank,  New  Orleans,  and  that  said  note  was  indorsed  by  Doyal.  A. 
Bird,  of  Manchac,  La.,  as  the  agent  of  John  Bird,  of  St.  Louis,  Mo.  (the  tes- 
tator of  the  plaintiffs),  before  the  maturity  of  the  note,  indorsed  it,  and  de- 
posited it  in  the  branch  of  the  Louisiana  State  Bank,  at  Baton  Eouge,  for 
collection.  W.  S.  Pike,  the  cashier  of  the  said  branch  bank,  indorsed  the 
note,  as  cashier,  before  its  maturity,  and  transmitted  it  for  collection  to  the 
defendant  —  the  mother  bank  at  New  Orleans.  When  it  became  due,  the  de- 
fendant placed  it  in  the  hands  of  the  notary,  whom  it  usually  employed  in 
its  own  business,  for  demand  of  payment  and  protest ;  and  said  notary  duly 
made  demand,  and  protested  the  note  for  non-payment,  and  mailed  notices 
for  the  indorsers  to  Pike,  cashier  of  the  branch  bank  at  Baton  Rouge.  Doyal, 
the  indorser,  on  whom  reliance  was  principally  placed,  resided,  when  the  note 
was  made  and  indorsed,  on  a  plantation  at  New  River,  in  the  parish  of  As- 
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cension,  which  adjoins  that  of  Baton  Rouge;  but  he  died  two  days  after- 
wards, and  executors  of  his  will  were  immediately  qualified.  No  notice  of 
protest  was  served  on  them,  and  for  this  cause,  in  an  action  brought  against 
them  by  the  plaintififs,  they  were  held  not  liable.  No  suit  was  ever  brought 
against  the  maker  of  the  note,  he  being  wholly  w^ithout  credit,  as  to  the  pay- 
ment of  any  debt  when  it  became  payable;  and  as  to  him  the  note  is  now 
prescribed.  Neither  the  notary,  nor  any  of  the  otBcers  of  the  bank  or  branch, 
knew  of  Doyal's  death  when  the  note  was  protested,  nor  does  it  appear  that  it 
was  known  to  the  testator  of  the  plaintiffs.  This  suit  was  brought  to  recover 
the  amount  of  the  note  from  the  defendant,  by  reason  of  its  alleged  negli- 
gence in  not  giving  notice  to  the  executors  of  the  indorser,  Doyal,  whereby 
the  liability  of  his  estate  was  lost.  The  court,  having  found  these  facts,  and 
some  others  which  we  do  not  deem  material  to  the  decision,  gave  judgment 
for  the  defendant;  whereupon  the  plaintififs  brought  this  writ  of  error. 

§  1059.  AgenC$  negligence  in  failing  to  notify  prior  indorser  of  non-payment 
Without  stopping  to  inquire  whether  the  mother  bank  and  its  notary  did 
their  whole  duty  in  reference  to  protesting  the  note,  and  giving  notice  to  the 
indorsers,  we  think  it  manifest  that  the  branch  bank  was  delinquent,  after 
receiving  the  notices  from  the  notary,  in  not  giving  notice  to  Bird  and  the 
executors  of  Doyal,  or  at  least  to  Bird.  Had  the  notices  been  sent  to  the 
latter,  it  would  then  have  been  his  duty  to  notify  the  executors  of  Doyal;  but 
the  branch  bank,  so  far  as  appears  from  the  facts  found  in  this  case,  did  nei- 
ther. The  inclosing  of  notices  by  the  notary  to  the  branch  was  notice  to  it 
that  he  (the  notary)  had  not  served  them  on  the  prior  indorsers.  And  as  an 
agent,  charged  with  the  duty  of  collecting  the  note,  and  doing  whatever  was 
necessary  to  insure  the  liability  of  the  indorsers  if  it  was  not  paid,  the  branch 
was  bound  to  give  notice  of  its  non-payment,  at  least  to  its  principal,  in  order 
that  he  might  do  what  was  requisite  to  protect  himself. 
§  106(>.  Parent  hg^nk  liable  for  negligence  of  its  branches. 
The  neglect  to  do  this  rendered  the  branch  bank  liable  to  the  plaintiffs'  tes- 
tator for  the  loss  of  the  monej' ;  and  it  is  conceded  that  the  negligence  of  the 
branch  bank  is  chargeable  upon  the  defendant.  They  are  one  concern  as  to 
liability,  though  treated  as  separate  establishments  and  distinct  entities  in  the 
transaction  of  business. 

§  lt)61.  Holder^ s  laches  in  not  prosecuting  maker  of  note;  limitation  or  pre- 
scription. 

The  only  remaining  question  is,  whether  the  plaintiffs  or  their  testator  have 
by  their  conduct  or  laches  released  the  defendant  from  liability.  It  is  con- 
tended that  the  holder  of  the  note  was  bound  to  prosecute  the  maker,  or  to 
have  prosecuted  his  claim  against  the  defendant  in  time  to  enable  it  to  do  so, 
on  being  subrogated  to  his  rights;  whereas,  the  plaintiffs  have  delayed  this 
suit  until  all  claim  against  the  maker  is  lost  by  prescription;  and  that  it  is 
no  answer  to  this  defense  to  say  that  the  maker  was  insolvent  when  the  note 
became  due,  as  he  may  have  since  become  abundantly  able  to  pay.  There  is 
much  plausibility  in  this  position;  but  a  careful  examination  of  the  dates 
shows  that  the  note  was  not  prescribed  on  the  5th  of  January,  1870,  when 
the  plaintiffs  made  a  legal  demand  on  the  defendant  by  instituting  this  action. 
Less  than  ten  years  had  then  elapsed  since  the  maturity  of  the  note,  and, 
deducting  the  period  during  which  the  war  continued,  according  to  the  rule 
adopted  in  the  case  of  The  Protector,  12  Wall.,  700,  it  will  appear  that  the 
time  of  prescription  of  five  years  had  not  elapsed.     The  defendant,  by  pay- 
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ing  the  note  at  that  time,  could  have  been  subrogated  to  the  rights  of  the 
plaintiflfs,  and  maintained  suit  against  the  maker  in  their  names.  The  court 
below  seems  to  have  supposed  that  the  time  of  trial  was  the  point  of  time 
to  which  the  estimate  was  to  be  made;  but  in  this  it  was  mistaken.  The  time 
of  commencing  the  action  was  the  proper  point. 

Judgment  reversed,  and  i>ecord  remanded,  with  directions  to  award  a  venire 
de  novo. 

%  1062.  Waiver.—  Notice  of  non-payment  must  be  given  to  the  indorser,  unless  he  knew  the 
maker  to  be  insolvent  at  the  time  of  the  indorsement.  Morris  v.  Gardner,*  1  Or.  C.  C,  218. 
See  §§  92&-928. 

§  106<{.  In  a  suit  against  A.  and  B.  as  partners,  on  a  bill  drawn  by  A.,  want  of  notice  of  non- 
acceptance  is  not  excused  by  proof  of  an  agreement  between  the  plaintiff  and  A.  Nicholson 
V.  Patton,*  2  Cr.  C.  C.  164. 

g  1 0«4.  A  conversation  by  the  indorser  with  the  indorsee,  requesting  the  latter  to  pursue  the 
maker,  is  not  evidence  of  a  waiver  of  demand  and  notice ;  but  the  jury  may  infer  due  notice 
from  such  fact.    Riggs  v.  St.  Claire,*  1  Cr.  O.  C,  606. 

§  10B5.  Objection  of  want  of  notice  may  be  waived  after  notice  of  laches.  Bank  of  Colum- 
bia V.  Mackall,*  2  Cr.  C.  C,  631. 

§  1 066.  A  general  agent  authorized  to  draw  checks  and  generally  to  transact  business  for  the 
drawer  may  waive  notice  of  non-payment.     In  re  Brown,  2  Story,  502  (g§  807-811). 

§  1067.  Joint  indorserin;  notice;  contribntion. —  Where  there  are  two  joint  mdorsers,  notice 
of  non-payment  must  be  given  to  both ;  and  if  one  who  has  notice  pays  the  note,  he  cannot 
recover  a  moiety  from  the  one  who  had  no  notice.     Gantt  v.  Jones,*  1  Cr.  C.  C,  210. 

§  1068.  Want  of  ftinda;  reasonable  expec-tHtion;  indorsee. —  The  fact  that  the  drawee  of  a 
bill  of  exchange  has  in  his  hands  no  funds  of  the  drawers,  nor  any  reasonable  ground  to  ex- 
pect that  the  bill  wiU  be  honored,  affords  no  ground  for  dispensing  with  notice  of  the  dis- 
honor of  the  bill  to  an  innocent  indorsee  who  has  paid  full  value  for  it.  Ramdulollday  v. 
Darieux,*  4  Wash.,  61.     See  §  019. 

§  lu69.  Where  the  drawer  has  no  funds  in  the  hands  of  the  drawee,  protest  for  non- 
acceptance  is  unnecessary ;  and  suit  may  be  brought  immediately  on  non-acceptance.  Baker 
V.  GaUagher,*  1  Wash.,  461. 

g  1 070.  A.,  having  no  funds  in  bank,  lent  his  check  to  B.,  who  delivered  it  to  C.  Held,  that 
if  A.  expected  that  funds  would  be  placed  in  the  bank  by  B.  to  mpet  the  check,  and  this  was 
known  to  C,  A.  was  entitled  to  notice  of  non-payment.  Mackall  v,  Goszler,*  2  Cr.  C.  C, 
240. 

g  1071.  No  notice  of  non-payment  is  necessary  to  charge  a  drawer  where  the  drawee  has 
not  in  fact,  nor  in  the  expectancy  of  the  drawer,  any  funds  in  his  hands  at  the  time  fixed  for 
payment,  and  has  made  no  arrangements  with  the  drawer  at  all  events  to  pay  the  bill.  Espe- 
cially is  this  the  law  where  the  drawer  has  withdrawn  all  the  funds  in  the  drawee's  hands 
before  acceptance,  and  has  since  intercepted  funds  which  might  have  come  into  the  drawee's 
hands  with  which  to  pay  the  bill    Valk  v.  Simmons,*  4  Mason,  118. 

§  1072.  Notice  is  not  necessary  to  charge  an  indorser  wlio  knew  at  the  time  of  his  indorse- 
ment that  the  drawer  had  no  right  to  draw.     Fonwick  v.  Sears,  1  Cr.,  270. 

§  1073.  The  drawer  is  not  entitled  to  notice  of  non-payment,  if  he  had  not  funds  in  the 
hands  of  the  drawee.     Cox  v.  Simms,*  1  Cr.  C.  C,  228. 

§  1074.  Days  of  grace. — Where  payment  of  a  note  was  demanded  on  the  third  day  of 
grace,  notice  given  on  the  next  day  is  good.  Read  v.  Carberry,*  2  Cr.  C.  C,  417;  Bank  v. 
Walker,*  2  Cr.  C.  C,  294.    See  §§  284,  710-725,  841. 

§  1075.  Where  a  foreign  bill  is  protested  for  non-acceptance,  the  holder  must  give  notice 
as  soon  as  possible  under  all  the  circumstances,  according  to  the  usual  course  of  communica- 
tion, whether  by  land  or  water.     Lindenberger  v.  Wilson,*  1  Cr.  C.  C,  840. 

§  1076.  Notice  to  an  indorser  on  the  third  day  of  grace  is  sufficient.  Lindenberger  r. 
Beall,*  6  Wheat.,  104.    See  §g  904.  905,  917,  918. 

§  1077.  Notice  to  the  indoi*ser  on  the  last  day  of  grace,  after  three  o'clock  P.  M.,  not  good. 
Auld  u.  Mandeville,  2  Cr.  C.  C,  167.     Contra,  Munroe  r.  Mandeville,*  2  Cr.  C.  C,  187. 

g  1078.  Where  a  note  matures  on  Saturday,  notice  to  the  indorser  on  Monday  is  good. 
Crawford  r.  MUligan,*  2  Cr.  C.  C,  226. 

§  1079.  A  usage  to  give  notice  on  the  day  following  the  last  day  of  grace  binds  an  indorser 
who  knows  and  assents  to  it.     Bank  of  Columbia  v,  Lawrence,*  2  Cr.  C.  C,  510. 

§  1080.  By  mail;  time. —  Where  an  indorser  resides  in  a  different  place  from  the  holder, 
notice  of  default  of  the  maker  of  a  note  should  be  put  into  the  postoffice  early  enough  on  the 
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last  day  of  grace  to  be  sent  by  the  mail  of  the  sncoeeding  day.  Lenox  v.  Roberts,*  %  Wheat* 
873.     See  g^  902,  903,  912,  913. 

g  1081.  Notice  should  be  mailed  so  as  to  go  by  the  first  mail  leaving  after  the  opening  of 
business  hours  of  the  day  succeeding  the  last  day  of  grace.  Fullerton  v.  Bank  of  United 
States,  1  Pet.,  604. 

g  1082.  Saturday  being  the  last  day  of  grace,  notice  was  put  in  the  postoffice  on  Monday. 
^  Heldj  too  late.  It  should  liave  been  mailed  Saturday  or  Sunday.  King  v.  Foyles,*  2  Cr.  C.  C, 
303. 

§  1083.  A  note  matured  on  Saturday.  Heid^  that  notice  of  its  dishonor  should  have  been 
mailed  to  an  indorser  the  following  Monday  before  the  departure  of  the  mail  carrying  letters 
in  the  indoTser*s  direction.  This  mail  left  at  three  P.  M.  The  notice  was  not  in  fact  put  into 
the  postoflfice  until  seven  P.  M.  of  Monday,  and  was  decided  insui&cient  Seventh  Ward 
Bank  v,  Hanrick,*  2  Story.  416. 

§  1 084.  The  general  rule  is  that  notice  to  an  indorser  must  be  personal,  or  left  at  his  nsnal 
place  of  abode,  business  or  **the  place  where  he  ought  to  be  found;**  If  the  indorser  and 
holder  live  in  the  same  town  or  postoffice  district,  a  notice  left  in  the  postoffice  is  not  suffi- 
cient, unless  sanctioned  by  usage  of  the  banks.  Bank  of  Ckilumbia  v,  Lawrence,*  2  Cr.  C.  C, 
510. 

§  1085.  A  notice  not  mailed  until  the  day  after  the  note  was  dishonored  is  too  late.  Bank 
of  Alexandria  v.  Swann,*  4  Cr.  C.  C,  186. 

§  1086.  Where  notice  to  the  indorser  at  Alexandria  was  put  into  the  postoffice  at  Wash- 
ington on  the  day  after  the  last  day  of  g^ce,  and  after  the  Alexandria  mail  had  closed,  it  was 
held  too  late.    The  Bank  v.  Swann,*  2  Cr.  C.  C,  868. 

§  10H7.  Leaving  a  notice  of  demand  and  non-payment  in  the  postoffice,  all  parties  living 
in  the  same  city,  and  the  person  notified  in  fact  receiving  the  notice,  is  sufficient.  Hyslop  v. 
Jones,*  3  McL.,  96. 

§  10»8.  Demand  of  payment  should  be  made  on  the  last  day  of  grace,  and  notice  of  the 
default  of  the  maker  should  be  put  into  the  postoffice  early  enough  to  be  sent  by  the  mail  of 
the  succeeding  day.     Lenox  v.  Roberts,*  2  Wheat.,  378. 

§  1(1 8  9.  The  question  as  to  the  residence  of  the  indorser  of  a  note  at  the  time  it  was  pro- 
tested, and  whether  the  postoffice  to  which  notice  was  sent  was  the  one  nearest  the  residence 
of  the  indorser  at  that  time,  are  questions  for  the  jury ;  and  if  it  is  found  that  notice  was  sent 
to  the  nearest  postoffice,  it  is  sufficient  notice  to  the  indorser,  and  that  the  holder  used  due 
diligence.     Whitney  v.  Huntt,  5  Cr.  C.  C,  120. 

§  1090.  A  notary  having  made  demand  and  protest  in  New  York  must  deposit  the  notice 
in  the  postoffice,  directed  to  the  party  notified.    Orr  t?.  Lacey,*  4  McL.,  248. 

%  lOu  1.  Where  notice  to  an  indorser  is  sent  by  mail  it  must  be  directed  to  the  postoffice  of 
his  place  of  residence.     Fowler  v.  Warfield,*  4  Cr.  C.  C,  71. 

g  109!^.  The  indorser  had  an  office  in  town,  at  which  he  generally  attended  every  day,  and 
in  his  absence  had  a  servant  there  to  receive  messages,  etc.  He  lived  five  miles  out  of  town, 
and  the  town  postoffice  was  the  nearest  office.  Held,  that  a  notice  put  into  the  town  post- 
office  was  not  sufficient  without  proof  that  the  indorser  actually  received  it  on  the  day  on 
which  it  was  put  into  the  mail.     No  well  v,  Patton,*  2  Cr.  C.  C,  812. 

g  1093.  It  is  not  indispensable  to  send  a  notice  to  an  indorser*s  nearest  postoffice,  if  he  is 
.  in  the  habit  of  receiving  his  mail  from  another  postoffice  more  remote  from  him.  Sherman 
V.Clark,*  3  McL.,  91. 

g  10114.  An  indorser  lived  about  two  hundred  yards  outside  the  city  limits,  and  about  half 
a  mile  from  the  banking  house  where  the  note  was  payable.  Notice  of  protest  was  deposited 
in  the  postoffice.  And  there  was  testimony  tending  to  show  that  he  did  not  receive  it  until 
seven  days  had  elapsed,  and  that  he  had  a  place  of  business  in  the  city  which  he  attended 
daily.  Held,  that  if  this  was  a  place  where  his  own  business  was  conducted  by  him  —  a  place 
known  to  be  his  place  of  doing  business,—  notice  of  protest  ought  to  have  been  left  there,  and 
could  not  have  been  given  through  the  postoffice,  although  if  given  in  the  latter  mode  and 
actually  received  by  the  indorser  from  the  postoffice  on  that  day  or  the  next,  or  if  within 
such  time  it  was  received  from  the  postoffice  by  those  in  charge  of  his  business  house,  it 
would  be  sufficient.     Spalding  v.  Krutz,*  1  DilL,  414. 

g  1095.  Notice  to  indorser^s  employee.— A  notary  went  to  the  indorser's  shop  and  de- 
manded payment.  He  did  not  remember  whether  he  demanded  it  of  the  indorser  or  of  his 
employee,  but  thought  he  did  not  see  the  indorser.  Held,  not  a  sufficient  notice  of  non-pay- 
ment by  the  maker.    Mechanics'  Bank  v.  Taylor,*  2  Cr.  C.  C,  217.    See  gg  888-890. 

g  1096.  Notice  to  as!<ignee. —  Both  maker  and  indorsers  of  a  note  became  bankrupt  and 
the  same  assignee  was  appointed  for  each.  Held,  that  generally  notice  of  protest  might  be 
given  to  the  bankrupt  or  the  assignee,  as  might  be  most  convenient  to  the  holder;  but  that 
in  this  case  no  notice  to  either  was  necessary,  the  assignee  having,  as  assignee  of  the  bank- 
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rapt  maker,  knowledge  of  the  non-payment  of  the  note,  and.  his  knowledge  as  such  assignee 
being  impatable  to  the  indorsers  whose  assignee  he  also  was.  Russell  v.  Paul,*  16  N.  B. 
R.,  477. 

§  1097.  Notice  to  memberB  of  eongreis.-*  Leaving  a  notice  at  the  postoffice  of  the  place 
where  an  indotser  resides  it  not  a  good  service ;  it  must  be  delivered  personally  to  the  indorser 
or  left  at  his  place  of  business  or  dwelling.  If  the  indorsers  are  members  of  congress,  they 
are  residents  of  Washington  for  the  time  being,  and  leaving  notices  in  the  postoffices  of  the 
Tespective  houses  of  congress  to  which  they  belong  is  not  a  good  service.  Such  postoffices 
cannot  on  principle  he  voonsidered  as  different  from  the  postoffice  of  the  city.  Hill  v.  Nor- 
veU,*  3  McL.,  588. 

§  1098.  Notice  given  to  serFant. —  A  written  notice  of  the  dishonor  of  a  note,  delivered  to 
•a  servant  of  the  indwraer  at  the  indorser's  dwelling,  is  sufficient.  Greatrake  v.  Brown,  1  Or. 
C.  C,  541. 

§  1099.  To  attbmey)  executors.—  Notice  of  non-payment  given  to  the  attorney  of  the  in- 
•dorser,  after  the  death  cf  the  indorser,  will  not  excuse  the  holder  from  giving  notice  to  the 
indorser's  executors.    Bank  of  Washington  v.  Pierson,  2  Cr.  C.  C,  685. 

8  1 100.  Death  of  iDdareer;  notice.— A  notice  of  non-payment  left  with  a  person  who  was 
authorized  by  the  indorsee,  wheii  alive,  to  receive  such  notices  for  him,  does  not  bind  executors 
of  the  indorser.    Brent  n.  Bank  of  Washington,  2  Cr.  C.  C,  517. 

§  1101.  Indorser^s  deputy. — Delivery  of  the  note  to  the  indorser*s  deputy  is  not  per  se  no- 
tice.   Bank  of  Columbia  v,  Mackall,  2  Gr.  C.  C.,681. 

§  1 108.  Demand  at  bank —  Dishonor. —  Demand  at  the  bank  where  a  note  is  payable  will 
charge  the  indorser;  and  if  the  onaker  has  no  funds  there,  the  note  is  dishonored.  The  Bank 
V.  Oneale,*  2  Cr.  C.  C,  466. 

§  1103.  Where  the  payee  sues,  he  need  not  prove  demand  at  the  place  specified  in  the  note. 
Beverley  r.  Beverley,*  2  Gr.  G.  C,  470. 

§  1104.  Lfeaving  notice  in  indorser's  room.— It  is  competent  to  prove  that  an  indorser, 
who  is  a  clerk,  has  a  separate  room  in  which  he  attends  to  the  business  of  his  employer,  and 
that  a  written  notice  was  left  at  such  room,  though  the  indorser  was  not  there.  Bank  of 
United  States  i?.  Macdonald,*4  Cr.  C.  C,  624. 

§  1 105.  At  shop  of  indoroer's  son. —  Notice  left  at  the  shop  of  the  indorser's  son  is  insuffi- 
cient, although  the  shop  was  in  the  dwelling-house  of  the  indorser,  but  having  a  separate 
entrance.    The  Bank  v,  Corcoran,*  3  Cr.  C.  C,  46. 

^  1 106.  LeaTin|^«t  hotlHe.—  Where  the  notary  calls  at  the  dwelling-house  of  the  indorser, 
and  does  not  find  him  at  liome,  he  may  leave  the  notice  with  the  person  who  comes  to  the 
door  when  he  knocks.     Cana  w.  Friend,*  2  Cr.  C.  C,  870. 

§  1 107.  Left  with  fellow  boarder. —  A  notice  of  the  dishonor  of  a  bill  left  at  the  boarding 
house  of  an  indorser  with  his  fellow  boarder  is  sufficient.  United  States  Bank  v.  Hatch,*  1 
HcL.,  90;  affirmed,  Bank  of  United  States  v.  Hatch,  6  Pet,  250. 

§  1 108.  Absence  in  New  York  —  Notice  in  Philadelphia.— An  indorser*s  known  place  of 
residence  was  in  Philadelphia.  He  was  in  the  habit  of  visiting  other  cities  temporarily.  He 
^ent  to  New  York  intending  to  embark  for  England,  but  informed  no  one  of  his  intention. 
Held,  that  a  notice  of  non-payment  left  at  his  known  place  of  residence  in  Philadelphia  was 
sufficient.    M'Murtrie  v,  Jones,*  3  Wash.,  206. 

§  1 109.  Pei*8onal  sepvice— Where  made.—  Where  the  service  of  notice  of  demand  is  per- 
sonal, it  is  immaterial  where  it  was  made.    Hyslop  r.  Jones,*  8  McL.,  96. 

^  1110.  Death;  leaviag  notice  with  Mon. —  Where  a  note  became  due  on  the  8th-llth,' 
and  the  indorser  died  on  the  9th,  a  notice  left  at  his  counting-house,  with  his  son,  on  the 
11th,  was  sufficient.    The  Bank  v.  King,*  2  Cr.  C.  C,  570. 

§  1 1 1 1.  So  where  another  note  matured  on  the  15th-18th,  a  notice  left  with  the  son  on  the 
18th  was  good,  although  the  administrator  was  appointed  on  that  day.    Ibid, 

§  1 1 1  as.  But  where  the  next  note  matured  on  the  22d-25th,  notice  served  on  the  son  is  not 
sufficient    Ibid. 

§  1113.  Surety.—  Where  a  party  signs  as  surety  for  any  part  of  the  amount  of  the  note, 
lie  is  entitled  to  strict  notice ;  but  he  is  not  entitled  to  notice  if  he  was  jointly  interested  in 
property  the  forfeiture  of  which  was  prevented  by  the  execution  of  the  note.  Thornton  v. 
Stoddert,*  1  Cr.  C.  C,  534. 

g  1 1 14.  To  accommodation  indorser.—  An  accommodation  indorser  is  liable  without  strict 
notice,  unless  he  has  suffered  damage  from  want  of  notice.  Bank  of  Columbia  v»  French,*  1 
CJr.  C.  C,  221.. 

§  1115.  To  guarantor. —  A  collateral  guarantor  of  a  note,  whose  name  is  not  indorsed  upon 
it,  is  entitled  to  reasonable  notice  of  demand  and  non-payment  Foote  v.  Brown,  2  McL.,  869 
<g§  103^-40). 
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§  1116.  Claiming:  a  credit. —  Claiming  a  credit  upon  a  note  sued  upon,  without  objectioa 
for  want  of  demand  and  notice,  is  a  waiver  of  such  notice.  Bank  of  United  States  v,  Lyman, 
1  Blatch.,  291  (^g  118d-98). 

§  1117.  Part  imyment  or  acknowledgment.— A  part  payment,  a  promise  to  pay  or  an  ac- 
knowledgment of  liability,  by  an  indorser  of  a  promissory  note,  after  its  maturity,  is  pre- 
sumptive evidence  of  presentment  and  notice.     Bank  of  United  States  v,  Lyman,*  20  Vt.,  666. 

§  1118.  Where  an  indorser,  with  knowledge  that  he  has  not  had  notice,  promises  to  pay  a 
balance  due  on  the  note  if  the  maker  does  not,  he  waives  notice.  Perry  v.  Rhodes,*  2  Cr.  C. 
d.,  87;  Sherman  r.  Clark,*  3  McL.,  91. 

§  1119.  Where  the  indorser,  after  suit  brought,  told  a  stranger  that  he  was  willing  to  pay 
the  note  if  he  knew  the  amount  of  the  costs,  held,  that  this  did  not  dispense  with  proof  of 
■demand  and  notice,  and  of  the  defendant's  handwriting.     Gassaway  r.  Jones,*  2  Cr.  C.  C.  334. 

§  1 1 20.  Failure  of  holder  to  return  bill. —  If  an  indorser  once  receives  due  notice  of  the  non- 
acceptance  of  a  bill  no  delay  of  the  holder  to  return  the  bill  and  demand  payment  takes  away 
his  right  to  recover  upon  it,  although  the  drawer  may  in  the  intermediate  time  have  failed. 
Wild  r.  Bank  of  Passamaquoddy,  3  Mason,  505  (g§  308.  309). 

g  1121.  Indorser  also  a  joint  maker;  notice  to. —  An  indorser  who  is  jointly  interested  in 
the  discount  of  a  note  is  not  entitled  to  notice  of  non-pavment,  notwithstanding  he  may 
have  signed  as  surety  for  the  amount  in  excess  of  his  interest.  The  Bank  v.  Way,*  2  Cr.  C 
C,  249. 

§  1122.  War;  notice  by  packet ;  dn  pi  irate. —  Where  notice  of  protest  was  sent  to  an  in- 
dorser in  London,  by  a  British  packet,  in  time  of  war  between  England  and  France,  and  not 
followed  by  a  duplicate,  Jield^  insufficient.    Philips  v.  Janney,*  1  Cr.  C.  C,  502. 

§  1123.  Premium  notes;  duty  an  to  <lemand  and  notice.—  The  taking  of  a  draft  by  a  life  in- 
Burance  company,  in  -payment  of  a  premium,  imposes  upon  it  all  the  duties  as  to  presentation 
and  notice  that  devolve  upon  a  holder  who  takes  the  draft  for  any  other  consideration ;  and  a 
failure  on  the  part  of  the  company  as  to  presentation  and  notice  is  a  breach  of  duty  that  pre- 
cludes it  from  claiming  a  forfeiture  of  the  policy,  unless  such  failure  is  excused  by  want  of 
funds  in  the  drawee's  hands  or  by  want  of  reasonable  expectation  that  he  will  accept  or 
pay  it.     Pendleton  v.  Knickerbocker  Life  Ins.  Co..  5  Fed.  R.,  238. 

§  1 1 24.  Protest  necessary  cm  foreign  bills. —  A  foreign  bill  of  exchange,  in  order  to  charge 
the  drawer,  must  have  been  regularly  protested  by  a  notary  public.  Orr  v.  Lacey,*  4  McL.^ 
243. 

g  1125.  Notice  of  non-acceptance  should  be  given.   United  States  v.  Parker,*  4  Wash.,  464. 

§  1 126.  Checks. —  If  payment  of  a  check  be  refused,  and  notice  is  not  given  to  the  drawer, 
but  the  payee  retain  possession  of  the  check  until  the  bank  fails,  the  loss  falls  upon  the  holder. 
Clark  V.  Metropolitan  Nat.  Bank,*  2  MacArth.,  249. 

§  1 1 27.  The  holder  of  a  time  check  on  a  bank  must  give  notice  to  the  drawer  if  the  bank 
refuse  payment,  and  allege  such  notice  in  the  declaration.  Sherman  v.  Comstock,*  ^ 
McL.,  19. 

§  1128.  Collateral  security .—  A  creditor  who  takes  a  note  as  collateral  security  for  a  debt 
is  not  held  to  the  same  strict  rule  as  to  giving  his  indorser  (debtor)  notice  of  its  non-payment 
at  maturity  as  if  the  note  were  indorsed  to  him  in  the  ordinary  course  of  business.  West- 
phal  r.  Ludlow,  2  McC,  506. 

§  1 1 29.  Where  a  debtor  remits  to  his  creditor  a  bill  of  exchange  in  discharge  of  the  debt, 
and  the  creditor  in  any  manner  accepts  it  as  such,  the  debtor  is  thereafter  liable  only  as  an 
'  indorser,  and  must  have  due  notice  of  dishonor  to  be  charged.   Denniston  v.  Imbrie,  3  Wash., 
896. 

§  1 1 30.  When  notice  is  necessary, —  A  protest  is  only  necessary  in  the  case  of  foreign  bills. 
It  is  not  necessary  to  employ  a  notary  to  make  demand  of  a  promissory  note.  Nicholls  r. 
Webb,  8  Wheat.,  826;  Young  v.  Bryan,  6  Wheat.,  146;  Ish  v.  Mills,*  1  Cr.  C.  C,  567.  See 
§§  880,  882,  886. 

g  1131.  In  Mississippi  the  holder  of  an  inland  bill  of  exchange  can  recover  against  an  in- 
dorser the  amount  due  on  the  bill,  with  interest,  upon  proof  of  default  and  notice ;  protest 
is  only  necessary  to  recover  the  five  per  cent,  damages  given  by  the  statute.  Wanzer  r.  Tap- 
per,* 8  How.,  234,  following  Bailey  v.  Dozier. 

§  1 132.  One  who  puts  his  name  on  the  back  of  a  note  before  delivery  is  considered  by  the 
law  as  a  maker,  and  notice  of  its  non-payment  is  not  necessary  to  charge  him  upon  IL  Mc- 
Gee  V.  Conner,*  1  Utah  T'y,  98. 

§  1133.  Failure  to  give  indorser  notice  of  protest  releases  him.  Craig  y.  Brown,*  Pet 
C.  C,  171. 

§  1 1 34.  In  Virginia  an  indorsee  may  recover  against  a  remote  indorser  without  giving 
notice  of  the  maker's  default  or  insolvency.    Dunlop  v.  Silver,*  1  Cr.  C.  C,  27. 
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§  1185.  Conditional  payment;  notice  to  creditor. —  Creditors  of  an  indorser  who  transfers 
his  bill  to  an  agent  for  collection,  directing  him  to  pay  such  creditors  out  of  its  proceeds,  are 
not  entitled  to  notice  of  the  dishonor  of  the  bill,  they  not  being  parties  or  indorsei*s  of  it, 
and  such  creditors  cannot  hold  the  agent  liable  for  a  failure  to  give  them  notice.  Hutz  v^ 
Karthause,*  4  Wash.,'  1. 

§  I  1 36.  Protest  need  not  name  bank  officer  who  made  demand.-— A  protest  showing  that 
the  M.  Bank,  where  a  bill  was  payable,  was  the  holder  of  it,  and  that  the  notary  presented  it 
for  payment  at  the  banlc  and  demanded  payment  thereof,  and  was  answered  that  it  could  not 
be  paid,  is  sufficient.  It  is  not  necessary  to  give  the  name  of  the  person  or  officer  of  the  bank 
to  whom  it  was  presented,  or  by  whom  the  notary  was  answered.  Nor  will  a  statement  in 
the  protest  that  the  bill  was  presented  to  the  proper  officer  of  the  bank  give  any  additional 
validity  to  the  protest.  For  when  the  law  requires  the  bill  to  be  presented  to  any  particular 
person  or  officer  of  a  bank,  the  protest  must  show  that  it  was  presented  accordingly,  and  it 
would  not  be  sufficient  to  say  that  he  (the  notary)  presented  it  to  the  proper  person.  Hilde- 
burn  V.  Turner,*  5  How.,  69. 

§  1 1 37.  Error  as  to  name  in  notice.— Notice  of  non-payment  of  a  note  of  John  B.  is  good 
as  to  a  note  by  James  B.,  if  the  indorser  was  not  misled  by  the  error.  Underwood  v»  Hud- 
dlestone,*  2  Cr.  C.  C,  93. 

§  1138.  Protest  mu»t  state  demand.— A  protest  which  stated  that  the  notary  had,  upon 
the  day  following  the  last  day  of  grace,  demanded  payment  of  the  maker,  who  did  not  pay, 
and  from  the  indorser,  who  did  not  pay,  but  did  not  state  that  he  informed  the  indorser  that 
a  demand  had  been  made  upon  the  maker  and  payment  refused,  is  not  evidence  of  a  sufficient 
notice.    Bank  of  Alexandria  v,  Wilson,*  2  Cr.  C.  C,  5. 

§  1 1 39.  Prtitest ;  what  sufficient. —  A  protest  in  which  the  notary  swears  that  he  made  a  de- 
mand for  payment  at  the  bank  at  the  maturity  of  the  bill ;  that  he  regularly  protested  it  for 
non-payment  and  gave  notice  at  a  date  named,  which  protest  is  sealed  by  the  notary  in  the 
manner  prescribed  by  the  law  of  the  place  where  the  notary  acts,  is,  prima  facie,  a  sufficient 
protest.    Orr  v.  Lacey,*  4  McL.,  243. 

§  1 140.  A  protest  which  states  a  demand  on  the  drawer,  the  non-payment,  and  that  notice 
was  given  to  the  indorser,  is  sufficient priTTUi  facie  evidence  of  notice.  Eldxedge  v,  Chacon,* 
Crabbe,  296. 

§  1141.  Misstatement  of  amonnt. —  A  notice  of  protest  describing  the  note  as  being  for 
$1,457,  when  in  fact  it  was  for  (1,400,  is  not  a  good  notice.  Bank  of  Alexandria  v.  Swann,* 
4  Cr.  C.  C.  136. 

§  1142.  Reasonableness;  question  for  jnry.— Reasonableness  of  notice  is  a  question  for  the 
jury.     Cox  v.  Simms,*  1  Cr.  C.  C,  238;  Ish  v.  Mills,*  1  Cr.  C.  C,  567. 

^1143.  Snfficiency  a  question  of  law,— The  sufficiency  of  the  protest  and  notice  of  dis- 
honor of  a  bill  is  a  question  of  law  for  the  court.    Watson  v.  Tarpley,  18  How.,  517  (§g  1174-77)* 

§  1 1 44.  When  the  facts  are  not  disputed,  due  notice  of  protest  is  a  question  of  law.  United 
States  V,  Barker,*  1  Paine,  156. 

1145.  Notice;  requisites;  printed  si^fnature.— The  following  notice  of  protest:  "New 
York,  8d  July,  1839,  $3,250.00.  Gentlemen  —  Please  to  take  notice  that  a  promissory  note 
made  by  Sidney  Ketchum,  for  $2,250.00,  with  interest,  indorsed  by  you.  is  protested  for  non- 
payment, and  that  the  holders  look  to  you  for  payment  thereof.  Signed,  Stephen  Mernhew, 
Notary  Public,"  and  directed  to  the  indorsers,  contains  all  the  requisites  of  a  good  notice, 
although  the  signature  is  printed,  that  being  the  mode  of  signing  in  New  York.  Cooper  v, 
Gibbs,*  4  McL.,  896;  Spalding  r.  Krutz,*  1  Dill.,  414.    See  S§  888-890. 

§  1 1 46.  Notice  mast  state  demand. —  A  notice  must  be  sufficient  to  apprise  the  drawer  of 
the  bill  that  it  was  not  paid,  though  demand  for  payment  was  made,  and  that  the  holder  will 
look  to  him  for  payment.    Orr  v.  Lacey,*  4  McL..  243.     See  §§  88S-890. 

§  1 147.  Notice  to  an  indorser  that  a  bill  has  not  been  received  by  a  bank  for  collection  is 
not  such  a  notice  of  non-payment  as  will  bind  the  mdorser  and  drawer,  although  the  fact  of 
non-payment  might  have  been  inferred  from  the  fact  of  the  non-receipt  of  tlie  bill.  Chicopee 
Bank  v.  Philadelphia  Bank,  8  Wall.,  641  (g§  104H-52). 

§  1148.  Protest  need  not  go  with  notice.— The  protest  of  non-acceptance  or  a  copy 
thereof  need  not  accompany  the  notice  to  the  drawers.  Wallace  v,  Agry,  4  Mason,  336. 
(§J5  773-776). 

^  1 1 49.  Nine  days*  delay  ftital.—  Where  the  parties  live  about  two  miles  from  each  other,  a 
delay  of  nine  days  in  giving  notice  is  fatal.     MoiTis  v.  Gardner,*  1  Cr.  C.  C,  213. 

g  1 1 50.  Mistake  in  date.—  Notice  to  an  indorser  is  not  vitiated  by  a  mistake  as  to  the  date 
of  the  note.    Bank  of  the  United  States  v.  Watterston,*  4  Cr.  C.  C,  445. 

§  1 1 61.  Notice  may  be  written  after  business  hours.— The  certificate  of  a  notary  need  not 
show  that  notice  of  demand  and  non-payment  was  written  during  business  hours,  after  de- 
mand.   Any  time  during  the  day  will  suffice.     Bonner  v.  City  of  New  Orleans,  2  Woods,  135^ 
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§§  1152-1168.  BILLS  AND  NOTEa 

§  1152.  Br  nnftary'ft  clerk.—  A  notice  of  non-papnent  made  hj  a  clerk  bat  signed  by  the 
notary  is  sufficient.  Not  being  a  matter  regulated  by  statute,  nor  by  local  law,  but  of  general 
commercial  law,  federal  courts  are  not  bound  by  state  decisions  as  to  the  sufficiency  of  a  notice 
of  protest.     Browning  *.  Andrews,*  8  McL.,  576. 

§  1 1 53.  Negligence  by  agent  in  giving  notice.—  The  agent  of  the  United  States  treasniy 
in  New  York,  where  the  bills  were  drawn  and  where  the  drawer  and  indorsers  resided,  re- 
<;eived  a  letter  from  the  secretary  of  the  tii^asury  dated  Washington,  December  7,  1814, 
requesting  him  to  notify  the  drawer  and  indorsers  of  the  bills  of  the  non-acceptanoe  of  the 
first  set  of  bills,  and  notice  was  accordingly  given  on  December  12,  1814.  The  mail  which 
left  Washington  December  8th  arrived  In  New  York  December  10th  at  10:35  A.  Bi.  The 
agent  received  a  letter  from  the  secretary  of  the  treasury,  dated  May  8, 1815,  directing  him  to 
give  notice  of  non-payment  of  the  second  set  of  bills  to  drawer  and  indorsers,  and  they  were 
notified  on  May  12,  1815.  Letters  mailed  in  Washington  on  the  8th  were  proved  to  have 
reached  New  York  on  the  11th,  early  in  the  morning.  No  notice  of  non-aoceptanoe  of  the 
second  set  of  bills  was  proved.  Held,  not  due  diligenoe.  United  States  v.  Barker,*  12  WheaL, 
.659.     See  §§  918,  938-987. 

g  1 1 54.  Present-e  of  itldorser.—  The  presence  of  the  indorser  at  the  time  demand  is  made 
•of  the  maker  is  not  constructive  notice,  or  such  knowledge  as  will  excuse  notice.  Grant  v. 
Spencer,*  1  Motlt.  Ty,  188. 

§  II 55.  Creditor;  conditional  payment;  iltity  M  to  eollectillg.—  A  debtor  remitted  a  bill 
of  exchange  on  a  third  person  to  his  creditor,  who  presented  it  for  acceptance,  which  was  re- 
fused, with  an  intimation  that  it  might  possibly  be  accepted  when  the  drawer  (a  person  other 
than  the  debtor)  should  be  heard  from.  The  creditor  held  it  for  a  time  and  again  presented 
it,  when  acceptance  was  refused.  He  then  kept  It  over  three  months  and  then  returned  it  by 
mail  to  the  debtor,  but  the  letter  never  reached  him.  Held,  that  he  could  not  recover  the 
amount  of  the  bill  from  the  creditor;  that  the  bill  was  not  received  in  satisfaction  of  the  pre- 
-existing debt  and  hence  no  discharge  of  it,  there  being  no  laches  of  the  creditor  in  collecting 
it ;  that  the  creditor  was  not  bound  by  the  same  strict  rules  as  to  presentation  and  notice  as 
an  indorsee  in  due  course  of  trade ;  and  that  the  debtor  could  not  recover  of  the  creditor  the 
amount  of  the  bill.  Gkdlagher  v.  Roberts,  2  Wash.,  191 ;  Westphal  v.  Ludlow,  2  McC,  505. 
8eeg§980,  931. 

§  1156.  Notary  ligent  of  holder;  negligenre;  liability  of  bank.— A  note  was  sent  to  a 
bank  with  instructions  to  present  it,  and,  if  not  paid  upon  presenUttion,  to  protest  it,  and  notify 
the  indorser.  It  was  not  so  paid,  and  the  bank  handed  it  to  a  notary  public  with  instructions 
to  demand  payment,  make  protest  and  send  notices.  Held,  that  the  notary  became  the  agent 
of  the  holder,  and  the  bank  was  not  liable  for  any  default  upon  his  part  as  to  demand,  pro- 
test and  notice.    Britton  v.  Niccolls,  14  Otto,  757.     See  Banks,  g§  207,  208. 

§  1157.  The  United  States  are  bound  to  observe  the  usages  of  the  commercial  world  when 
dealing  with  commercial  paper.    United  Stsltes  t.  National  Bank^  etc.,*  6  Fed.  R.,  1S4. 

§  1158.  Note  held  as  collateral;  negligence;  extingnif^hment  of  debt — The  holder  of  a 
note  as  collateral  is  not  bound  by  strict  rules  as  to  demand  and  notice^  but  if,  through  his 
negligence,  the  amount  of  the  note  is  lost,  as  by  insolvency  of  the  maker  after  the  note 
matured,  the  original  debt  is  extinguished.  Westphal  v,  Ludlow,  2  McC,  505.  See  §§  9S0, 
931,  1155. 

§  1 159.  Lex  loci.— A  note  made  and  indorsed  in  Cincinnati  is  governed  by  the  laws  of 
Ohio  as  to  what  demand,  notice  and  diligence  are  required  to  charge  an  indorser.  Where 
suit  on  such  note  was  brought  in  Indiana  against  an  indorser,  held,  that  demand  of  maker 
sxid  notice  of  non-payment  to  indorser  was  sufficient  to  show  due  diligence  according  to  the 
Ohio  laws,  although  the  laws  of  Indiana  would  have  required  also  the  prosecution  of  the 
maker  to  insolvency.     Burrows  v.  Hannegan,  1  McL.,  809  (§§  1029-1038). 

§  1 1 60.  For  non-acceptance. —  Protest  of  foreign  bills  for  non-acceptance  is  not  required 
by  the  custom  of  merchants  in  order  to  justify  a  recovery  on  a  protest  for  non-payment. 
Brown  u  Barry,*  3  Dal.,  865. 

1161.  Where  presentment  for  acceptance  Is  unnecessary,  a  bill  need  not  be  protested  for 
non-acceptance  owing  to  the  drawee's  absence  from  home ;  and  a  failure  to  protest  under 
such  circumstances  is  not  negligence.  Bank  of  Washmgton  v.  Triplett,  1  Pet.,  25  (g§  760- 
•768). 

g  1162.  Government  orders  on  sub-treasuries.— When  the  federal  government  by  its 
authorized  agent  becomes  a  party  to  negotiable  paper,  it  has  all  the  rights  and  assumes  all  the 
responsibilities  of  other  parties  to  such  instruments.  But  this  is  a  general  rule  to  which  ex- 
ceptions may  be  established  by  the  practice  of  the  departments.  Thus,  requisites  of  time  or 
notice  may  be  dispensed  with,  e.  g.,  where  drafts  of  the  treasurer  on  various  local  depositaries 
of  the  government  are  returned  unpaid;  such  di-afts  are  always  paid  ih  Washington  without 
regard  to  time  or  notice.    Government  Drafts,*  8  Op.  Att'y  Gen.,  1. 
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ACTIONS.  §§1163-1178. 

VIII.  AcnoN8. 

Summary  —  Right  of  action  on  non-acceptance,  §1163. —  Suits  in  federal  courts,  §1164. — 
Suit  on  second  of  a  set,  g  1165. — Agent  for  collection,  ii;  1166. —  Note  payable  to  a  cashier, 
§j5  1167-1169.— inac^«  may  be  inquired  into,  when;  liability  of  agent,  §  1110,— Recovery  ofi 
original  consideration,  %  1171.— Joint  action  in  federal  court  against  makers  and  tn- 
dorserSj  §  1173.—  Indorsement  back  to  immediate  indorser,  §  1178. 

§  1163.  A  right  of  action  accrues  against  drawer  or  indorser  of  a  bill  upon  its  non-accept- 
■ance,  followed  bj  protest  and  notice,  without  waiting  for  the  maturity  of  the  bill.  Watson 
<?.  Tarpley,  §^  1174-1177;  Evans  v.  Gee,  §§  1178-1182.    See  §  1206. 

§  1 164.  An  indorsee  of  one  state  may  sue  an  indorser  of  a  different  state  in  a  federal  court. 
Evans  v.  Gee,  §§  1178-1183.    See  §  1263. 

§  1165.  Ah  indorsee  may  recover  from  the  indorser  oh  the  second  of  a  set  of  bills  of  ex- 
change protested  for  non-acceptance,  without  producing  or  accounting  for  the  first  part  of 
such  set.    Downes  v.  Church,  §§  1188-1185. 

§  1 166.  A.  indorsed  a  draft  to  B.,  who  paid  for  it.  Both  supposed  the  transfer  was  an 
actual  purchase  and  sale  of  the  draft;  but  the  indorsement  was  to  pay  A.  *'or  order  for 
-account"  B.,  etc.  Held,  that  by  this  indorsement  B.  became  agent  merely  of  A.  to  collect 
the  draft,  and  could  hot  recover  upon  it  in  his  own  name,  but  might  recover  from  B.  the 
money  he  paid  for  it  in  a  suit  for  money  paid  for  the  use  Of  B.  Wiiite  v.  National  Bank, 
^  1186-1188. 

§  1 167.  If  a  negotiable  note  be  payable  to  J.,  cashier,  but  is  not  indorsed  by  him,  the  bank 
of  which  he  is  cashier  cannot  sue  upon  it  in  its  own  name,  or  upon  the  original  consideration 
ior  the  note,  even  though  the  bank  be  the  real  owner  of  it.  Bank  of  the  United  States  r>. 
Lyman,  g§  1189-1198. 

§  1168.  A  note  was  payable  to  A.  as  ''  cashier,"  but  did  not  name  the  bank.  Held,  that 
-evidence  was  admissible  to  show  tnat  the  cashier  was  acting  for  a  bank  to  which  in  fact  the 
note  was  intended  to  be  given.     Bank  of  Newbury  t;.  Baldwin,  §  1199. 

§  11 69.  A  note  was  given  to  A.,  *' cashier."  It  was  agreed  in  the  case  that  this  meant  in 
jfact  cashier  of  the  Newbury  Bank.  Held,  that  the  case  was  to  be  considered  as  if  the  words 
-"of  Newbury  Bank  "  had  been  written  in  the  note.     Ibid. 

§  1 170.  Between  the  original  parties  to  a  bill  or  note  the  general  rule  is  that  the  facts  are 
open  to  inquiry,  and  an  agent  is  not  liable  to  be  sued  upon  a  contract  made  by  him  for  his 
principal^  if  the  name  of  the  principal  is  disclosed  to  the  person  contracted  with  at  the  time  of 
making  the  contract.    Ibid, 

§  1171.  Where  plaintiff's  bill  of  particulars  is  only  a  promissory  note,  he  cannot  recover 
on  the  pre-existing  debt,  or  upon  the  original  consideration.  Bank  of  United  States  v. 
Lyman,  g§  1189-1198. 

§  1 1 725.  The  circuit  court  of  the  United  States  may  adopt  as  a  rule  of  practice  a  state  stat- 
ute authorizing  the  holder  of  n^Otiable  paper  to  sue  makers,  drawers  and  indorsers  jointly; 
^nd  if  so  adopted,  a  several  note  with  several  indorsements  thereupon  is  admissible  to  prove 
the  demand  in  such  a  joint  action.     Fullerton  v.  Bank  of  United  States,  §§  1200-1204. 

§  1178.  A  second  indorsee  reindorsed  the  note  to  his  immediate  indorser  (payee)  in  the 
course  of  trade  and  not  as  an  accommodation  indorser.  This  indorsee  (pajree)  then  indorsed 
it  to  plaintiff,  who  sued  the  maker  and  payee  and  second  indorsee.  Held,  that  the  second  in- 
4lorsee  was  not  liable.     Howe  Machine  Co.  v.  Hadden,  §  1205.    See  §  1209. 

[Notes.— See  §g  1206-1311.] 

WATSON  V.  TARPLEY. 
(18  Howard,  517-621.     1855.) 

Erkor  to  U.  S.  Circuit  Court,  Southern  District  of  Mississippi. 

Opinion  by  Mb.  Justice  Daniel. 

Statement  of  FAcrs. —  On  the  29th  April,  1850,  the  plaintiff  in  error,  a  citi- 
zen of  Tennessee,  brought  this  action  of  assumpsit  against  the  defendant,  a  citi- 
zen of  Mississippi,  in  the  circuit  court  of  the  United  States  for  the  southern, 
district  of  Mississippi,  upon  a  bill  of  exchange,  dated  4th  April,  1850,  drawn 
by  the  defendant  upon  Messrs.  McKee,  Bulkely  &  Co.,  of  Xew  Orleans,  Louisi- 
.ana,  for  $2,327.49,  payable  twelve  months  after  date,  in  favor  of  James  Bank- 
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§  1174.  BIUS  AND  NOTES. 

head,  and  by  him  indorsed  to  the  plaintiff,  and  declared  in  two  counts  —  one 
on  the  non-acceptance  and  the  other  on  the  non-payment  of  the  said  bill.  Pr. 
Rec,  p.  4.  The  defendant  pleaded  ^^rum-assumpsity^^  and  on  this  plea  issue 
was  joined  (page  six),  and  the  action  tried  on  the  11th  of  January,  1855,  when 
a  verdict  was  found  for  the  defendant.  On  the  trial  a  bill  of  exceptions  was 
taken  by  the  plaintiff  in  error,  from  which  it  appears  that  the  plaintiff  read  in 
evidence  the  bill  of  exchange,  and  proved  the  presentment  thereof  to  the  draw- 
ers, at  their  office  in  New  Orleans,  for  acceptance  on  the  27th  of  April,  1850, 
the  due  protest  thereof  for  non-acceptance,  and  a  notification  of  its  dishonor 
given  the  same  day  by  letter  addressed  to  the  defendant  at  his  residence  in  Mis- 
sissippi. See  notarial  protest  and  depositions,  17-22.  The  plaintitF  also  proved 
the  presentment  of  the  said  bill  for  paj^ment  on  the  7th  April,  1851,  the  refusal 
of  payment,  the  due  protest  thereof,  and  notice  to  the  defendant.  See  notarial 
protest  and  depositions  of  EL  B.  Cenas,  A.  Commandeur,  and  Charles  F.  Barr\% 
7-15. 

The  defendant  then  offered  to  read  in  evidence  a  certificate,  set  out  on  the 
twenty-third  page  of  the  record;  and  which  being  read,  after  objection  taken 
thereto  by  the  plaintiff,  the  judge  instructed  the  jury  (Record,  23):  ''That 
the  plaintiff  was  not  entitled  to  recover  on  the  count  in  the  declaration  on  the 
protest  of  the  bill  for  non-acceptance,  unless  due  and  regular  notice  was  proved 
of  the  protest  of  the  bill  for  non-payment,  though  the  jury  might  be  satisfied 
from  the  proof  that  the  bill  had  been  regularly  protested  for  non-acceptance, 
and  due  notice  thereof  given  to  the  defendant;  that,  to  entitle  the  plaintiff  to 
recover,  'notwithstanding  the  proof  of  protest  for  non-acceptance  and  due 
notice  thereof,  the  plaintiff  must  prove  protest  for  non-payment  and  due  notica 
thereof,  to  the  defendant;  and  that  the  jury  were  the  judges  of  the  testimony, 
and  could  give  to  the  witnesses  such  credit  as  they  thought  them  entitled  to, 
looking  to  all  the  circumstances  of  the  case." 

The  material  questions  involved  in  this  case  are  comprised  within  a  compara- 
tively narrow  compass,  and  present  themselves  prominently  out  upon  the  face 
of  the  record.  On  each  of  the  questions  thus  deemed  material,  we  think  that 
the  circuit  court  has  erred.  Upon  the  relevancy  or  effect  of  the  certificate  of 
H.  B.  Cenas,  under  date  of  the  7th  of  April,  1851,  and  which  was,  under  an  ex- 
ception by  the  plaintiff,  permitted  to  be  read  in  evidence  with  the  view  of  im- 
pairing the  previous  statement  of  this  witness  as  to  the  regularity  of  his 
proceedings  upon  the  dishonor  of  the  bill,  we  do  not  think  it  necessary  to  ex- 
press an  opinion.  Our  views  of  the  law  of  this  case  as  applicable  to  the  in- 
struction given  by  the  circuit  court  are  in  no  degree  affected  by  the  character 
of  the  statements  in  that  certificate. 

§  11  74-.  27ie  sufficiency  of  protest  and  notice  of  dishonored  bill  is  a  questior^ 
of  law  for  the  court. 

We  think  that  the  instruction  of  the  court  was  erroneous  in  committing  it  to 
the  jury  to  determine  whether  the  proceedings  as  to  protest  and  notice  upon  the 
dishonor  of  the  bill  for  non-payment  were  regular  and  legal.  This  is  a  matter 
vhich  must,  upon  the  facts  given  in  evidence,  be  determined  by  the  court  as  a 
question  of  law,  and  which  cannot  be  regularly  submitted  to  the  jury.  Such  is^ 
the  doctrine  uniformly  ruled  by  this  court;  we  mention  the  cases  of  the  Bank 
of  Columbia  v.  Lawrence,  1  Pet.,  578  (§§  995-997,  supra)  \  Dickins  v.  Beal,  10 
id.,  572  (§§  950-957,  supra);  Khett  v,  Poe,  2  How.,  457  (§§  974-979,  supra); 
Camden  v.  Doremus,  3  id.,  515  (§§  585-588,  supra);  Harris  v.  Robinson,  4  id., 
336  (§§  980-982,  supra);  Lambert  v.  Ghiselin,  9  id.,  552  (§§  1001-4,  supra).    To 
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the  same  point  might  be  cited  the  several  English  decisions  referred  to  in  the 
case  of  Rhett  v.  Poe,  already  mentioned. 

§  1 175.  Hight  of  action  accrues  agahist  drawer  or  indoraer  of  bill  on  non- 
acceptance. 

We  also  hold  to  be  erroneous  the  instruction  of  the  court  declaring  that  after 
presentment  of  the  bill  for  acceptance,  and  after  regular  protest  and  notice  for 
non-acceptance,  an  action  could  not  be  maintained  by  the  payee  or  indorsee 
until  after  the  maturity  of  the  bill,  and  then  only  upon  proof  of  demand  for 
payment,  and  of  a  regular  protest  and  notice  founded  upon  the  refusal  to  pay. 
It  is  a  rule  of  commercial  law  too  familiarly  known  to  require  the  citation  of 
authorities,  or  to  admit  of  question,  that  the  payee  or  indorsee  of  a  bill,  upon 
its  presentment  and  upon  refusal  by  the  drawee  to  accept,  has  the  right  to  im- 
mediate recourse  against  the  drawer.  Upon  no  principle  of  reason  or  justice 
can  he  be  required  to  await  the  maturity  of  the  bill,  by  the  dishonor  of  which 
he  has  been  assured  that  it  will  not  be  paid,  and  with  which  the  drawee  has 
disclaimed  all  connection.  Justice  to  the  drawer,  with  the  view  of  enabling 
him  to  guard  himself  from  injury,  imposes  upon  the  holder  the  obligation  of 
protest  and  notice  upon  non-acceptance;  but  beyond  this,  he  sustains  no  con- 
nection with  the  drawee  of  the  bill,  and  is  under  no  obligation  afterwards  to 
present  the  latter  for  payment;  of  course,  he  cannot  be  rightfully  held  to  pro- 
test and  notice  for  non-payment.  In  the  several  compilations  of  the  law  of 
bills  and  notes  by  Kyd,  Bayley,  Chitty,  Byles,  and  Story,  are  collected  the  de- 
cisions by  which  this  doctrine  ha^  been  settled, 

§  1176.  State  laws  of  no  force  in  federal  courts^  except  in  purely  local  matters. 

It  has  been  suggested  that  the  instruction  by  the  judge  at  circuit  may  have 
been  founded  upon  a  provision  in  a  statute  of  the  state  of  Mississippi  of  1836, 
contained  in  a  collection  of  the  laws  of  that  state  by  Howard  and  Hutchinson, 
pp.  375,  376,  §  18,  by  which,  amongst  other  enactments,  it  is  declared  that  "no 
action  or  suit  shall  be  sustained  or  commenced  on  any  bill  of  exchange,  until 
after  the  maturity  thereof; "  and  this  prohibition  or  postponement  of  the  right 
of  action  it  is  thought  may  have  been  interpreted  by  the  judge  as  requiring 
after  presentment  for  acceptance,  and  after  protest  and  notice  upon  non- 
acceptance,  a  like  presentment  and  demand  for  payment  upon  the  maturity  of 
the  bill;  and  upon  refusal  to  pay,  a  like  protest  and  notice,  in  order  to  authorize 
a  recovery.  The  answer  to  the  above  suggestion  is  this:  that  if  such  be  a  just 
interpretation  of  the  statute  of  Mississippi,  that  interpretation,  and  the  conse- 
quences deducible  therefrom,  we  must  regard  as  wholly  inadmissible.  Whilst 
it  will  not  be  denied  that  the  laws  of  the  several  states  are  of  binding  author- 
ity upon  their  domestic  tribunals,  and  upon  persons  and  property  within  their 
appropriate  jurisdiction,  it  is  equally  clear  that  those  laws  cannot  affect,  either 
by  enlargement  or  diminution,  the  jurisdiction  of  the  courts  of  the  United 
States  as  vested  and  prescribed  by  the  constitution  and  laws  of  the  United 
States,  nor  destroy  or  control  the  rights  of  parties  litigant  to  w^hom  the  right 
of  resort  to  these  courts  has  been  secured  by  the  laws  and  constitution.  This 
is  a  position  which  has  been  frequently  affirmed  by  this  court,  and  would  seem 
to  compel  the  general  assent  upon  its  simple  enunciation.  In  the  case  of  Swift 
V.  Tyson,  16  Pet.,  1  (§§  382-386,  *w/?ra),  this  court  in  giving  a  construction  to  the 
thirty-fourth  section  of  the  judiciary  act,  which  declares  "  that  the  laws  of  the 
several  states,  except  where  the  constitution,  treaties  or  statutes  of  the  United 
States  shall  otherwise  require  or  provide,  shall  be  regarded  as  rules  of  decision 
in  trials  at  common  law  in  the  courts  of  the  United  States,  in  cases  where  they 

861 


gll77.  BILLS  AND  NOTES. 

apply,''  he  said :  ^^  It  never  has  been  supposed  by  as  that  this  sectioa  did  apply,, 
or  was  intended  to  apply,  to  questions  of  a  more  general  nature,  not  at  all  de- 
pendent upon  looal  statutes  or  local  usages  of  a  fixed  and  permanent  operation; 
as,  for  example,  to  the  construction  of  ordinary  contracts  or  other  written  in- 
struments, and  especially  to  questions  of  general  commercial  law,  where  the 
state  tribunals  are  called  upon  to  perform  the  like  functions  as  ourselves;  that 
is,  to  ascertain  upon  general  reasoning  and  legal  analogies,  what  is  the  true  ex- 
position of  the  contract,  or  what  is  the  just  rule  furnished  by  the  principles  of 
commercial  law  to  govern  the  case."  Again,  in  the  same  case  it  is  said  b}'  this 
court:  ^^Tbe  law  respecting  negotiable  instruments  may  be  truly  declared,  in 
the  language  of  Cicero,  adopted  by  Lord  Mansfield  in  Luke  v.  Lyde,  2  Burr^ 
888,  887,  to  be  in  a  great  measure  not  the  law  of  a  single  country  only,  but  of 
the  commercial  world."  In  the  cases  of  Keary  v.  Farmers,  etc..  Bank  of 
Memphis,  16  Pet.,  89,  and  of  Dromgoole  v.  Farmers'  Bank,  2  How.,  241,  it  was 
ruled  by  this  court  that  the  courts  of  the  Unit^  States  themselves  can  have 
no  authority  to  adopt  any  provisions  of  state  laws  which  are  repngnant  to  or 
incompatible  with  the  positive  enactments  of  congress,  upon  the  jurisdiction,, 
or  practice,  or  proceedings  of  such  courts. 

§  1 1 77,  ^ect  of  state  statutes  on  commercial  questions. 

The  general  commercial  law  being  circumscribed  within  no  local  limits,  nor 
committed  for  its  administration  to  any  peculiar  jurisdiction,  and  the  oonsiita- 
tion  and  laws  of  the  United  States  having  conferred  upon  the  citizens  of  the 
several  states,  and  upon  aliens,  the  power  or  privilege  of  litigation  and  enfort5- 
ing  their  rights  acquired  under  and  defined  by  that  general  commercial  law, 
before  the  judicial  tribunals  of  the  United  States,  it  must  follow  by  regular 
consequence,  that  any  state  law  or  regulation,  the  effect  of  which  would  be  to 
impair  the  rights  thus  secured,  or  to  divest  the  federal  courts  of  cognizance 
thereof,  in  their  fullest  acceptation  under  the  commercial  law,  must  be  nugatory 
and  unavailing.  The  statute  of  Mississippi,  so  far  as  it  may  be  understood  to 
deny,  or  in  any  degree  to  impair,  the  right  of  a  non-resident  holder  of  a  bill  of 
exchange,  immediately  after  presentment  to,  and  refusal  to  accept  by  the 
drawee,  and  after  protest  and  notice,  to  resort  forthwith  to  the  courts  of  the 
United  States  by  suit  upon  such  bill,  must  be  regarded  as  wholly  without  aa- 
thority  and  inoperative.  The  same  want  of  authority  may  be  affirmed  of  a 
provision  in  the  statute  which  would  seek  to  render  the  right  of  recovery  by 
the  holder,  after  regular  presentment  and  protest,  and  notice  for  non-accept- 
ance, dependent  upon  proof  of  subsequent  presentment,  protest^  and  notice  for 
non-payment.  A  requisition  like  this  would  be  a  violation  of  the  general  com- 
mercial law,  which  a  state  would  have  no  power  to  impose,  and  which  the 
courts  of  the  United  States  would  be  bound  to  disregard. 

We  think  that  the  instruction  given  by  the  circuit  court  in  this  case  was 
erroneous ;  that  its  decision  should  be,  as  it  is  hereby  reversed ;  and  the  cause  is 
remanded  to  the  circuit  court,  to  be  proceeded  in  upon  a  venire  de  novo,  in  con- 
formity with  the  principles  above  ruled. 

EVANS  v.  GEE. 
(11  Peters,  80-85.    1887.) 

Error  to  U.  S.  District  Court,  Southern  District  of  Alabama. 
Opinion  by  Mr.  Justice  Wayne. 

Statement  of  Facts. —  This  action  is  brought  upon  a  bill  of  exchangeyOf 
which  the  following  is  a  copy : 
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«  $5,350.  Wilcox  Oountt,  Deo.  16, 1834. 

^'Twelve  months  after  date  of  this,  my  sole  and  only  bill  of  same  tenor  an(I 
date,  pay  to  the  order  of  Thomas  Evans,  five  thousand  three  hundred  and  fifty 
dollars;  negotiable  and  payable  at  the  office  of  discount  and  deposit  branch 
bank  of  the  United  States  at  Mobile  for  value  received,  this  the  16th  day  of 
Decern  bor,  1834.  H.  Smith  Evans. 

"  To  George  M.  Rives,  Mobile:' 

The  plaintiff  in  error,  the  payee  of  the  bill,  indorsed  the  same  in  blank,  and 
the  defendant  in  error  became  the  bona  fide  holder  of  it  by  delivery ;  though 
the  indorsement  in  blank  was  at  the  time  of  delivery  to  the  holder  by  himself, 
and  subsequently  by  his  attorney,  converted  into  a  full  indorsement,  the  words, 
pay  to  Sterling  H.  Gee,  having  been  written  over  the  indorser's  name.  Upon 
the  trial  of  the  cause  in  the  court  below,  the  bill,  with  proof  of  protest  for  non- 
acceptance  and  notice  to  the  drawer  and  indorser  qf  the  bill,  was  given  in  evi- 
dence. To  resist  a  recovery,  "  the  defendant  offered  to  prove  that  the  bill  was 
given  by  him  to  Charles  Gee  for  property  purchased  by  himself;  that  the  prop- 
erty belonged  jointly  to  Charles  J.  Gee  and  Sterling  H.  Gee,  the  plaintiff;  that 
they  then  were  and  continue  to  be,  and  now  are,  general  copartners;  that  when 
the  indorsement  was  made  it  was  in  blank,  and  that  the  said  indorsement  has 
been  filled  up  by  the  plaintiff's  counsel  since  the  suit  had  been  commenced ;  that 
Charles  J.  Gee  resides  in  this  state,  and  did  when  the  suit  was  brought,  and  is- 
a  citizen  of  the  state  of  Alabama;  and  that  H.  Smith  Evans  and  George  M. 
Kives,  the  drawer  and  drawee  of  the  bill,  are  also  and  were  citizens  of  the^ 
state."  The  court  rejected  this  evidence,  stating:  "  That  the  indorsement  hav- 
ing been  made  and  given  in  blank,  the  plaintiff  was  authorized  to  fill  it  up,  as 
had  been  done;  and  that  the  facts  set  forth  could  constitute  no  defense  and 
were  not  proper  evidence;  the  court  further  instructed  the  jury  that  the  bill 
bemg  drawn  in  this  state  by  a  person  residing  in  this  state,  and  made  payable 
in  the  state,  upon  non-acceptance  and  notice,  the  indorser  was  liable  for  ten 
per  cent,  damages  on  the  amount  of  the  bill  for  non-acceptance.  We  consider 
the  court  was  right  in  rejecting  the  evidence  and  in  instructing  the  jury  as  to 
the  liability  of  the  indorser  for  damages. 

§  1178.  Jurisdiction  of  United  States  courts  where  indorser  and  indorsee  are 
citizens  of  different  states. 

If  by  the  evidence  proposed  it  was  intended  to  deny  the  jurisdiction  of  the 
court  on  account  of  the  citizenship  of  the  parties  to  the  action,  that  being 
averred  on  the  record,  a  plea  to  the  jurisdiction  should  have  been  filed,  and 
such  evidence  was  inadmissible  under  the  general  issue.  If  it  was  intended  to 
apply  to  the  jurisdiction  on  account  of  the  original  parties  to  the  bill  having 
been  citizens  of  the  same  state  when  the  bill  was  drawn,  then  the  rule  laid 
down  by  this  court  in  Turner  v.  Bank  of  North  America,  4  Dal.,  8,  which  was 
a  suit  by  the  indorsee  of  a  promissory  note  against  the  drawer,  does  not  apply 
to  the  parties  in  this  case;  but  the  rule  established  in  Young  v,  Bryan,  6 
Wheat.,  146,  does  apply,  which  was  that  the  circuit  court  has  jurisdiction  of  a 
suit  brought  by  the  indorsee  of  a  promissory  note,  who  was  a  citizen  of  one 
state,  against  the  indorser,  who  is  a  citizen  of  a  different  state,  whether  a  suit 
could  be  brought  in  that  court  by  the  indorsee  against  the  maker  or  not.  This, 
is  a  case  of  an  indorsee  of  one  state  suing  an  indorser  of  a  different  state.  If 
the  evidence  was  intended  to  resist  a  recovery  upon  the  merits  on  account  of 
the  interest  which  another  copartner  or  other  person  had  in  the  consideration 
for  which  the  bill  was  indorsed,  we  observe,  the  plaintiff  being  the  bona  fide 
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holder  of  it,  such  a  fact  could  not  be  inquired  into  in  an  action  on  the  bill,  as 
it  would  import  a  different  bargain  and  agreement  from  the  tenor  of  the  bill 
and  indorsement  when  the  bill  was  given  or  transferred;  and  a  copartner's 
interest  could  only  be  inquired  into  in  a  suit  in  equity  between  the  copartners 
for  its  recovery. 

§  1 179,  A  bona  fide  holder  may  fiU  out  a  blank  indorsement  withoiU  ieeom- 
ing  an  indorser. 

As  regards  the  right  of  a  bona  fide  holder  of  a  bill  to  write  over  a  blank  in- 
dorsement to  whom  the  bill  shall  be  paid  at  any  time  before  or  after  the  insti- 
tution of  a  suit  against  the  indorser,  it  has  long  been  the  settled  doctrine  in  the 
English  and  American  courts;  and  the  holder,  by  writing  such  direction  over 
a  blank  indorsement,  ordering  the  money  to  be  paid  to  particular  persons,  does 
not  become  an  indorser.  Edie  v.  East  India  Co.,  2  Burr.,  1216;  Com.,  311; 
Str.,  557;  Vincent  v,  Horlock,  1  Camp.,  442;  Smith  v.  Clark,  Peake,  225. 

§  1 1 80.  Non-acceptanGe  gives  right  of  action  agairist  drawer  and  iJidorser, 
^ven  t/iough  bill  has  not  matured. 

But  it  was  urged  in  argument  that  this  suit  could  not  be  maintained,  because 
it  appears  by  the  record  that  the  action  was  brought  before  the  expiration  of 
the  time  limited  by  the  bill  for  its  payment.  The  law  is  otherwise  upon  rea- 
son and  authority.  The  undertaking  of  the  drawer  is  not  that  he  will  pay  the 
bill,  but  that  the  drawee  will  accept  and  pay;  and  the  liability  of  the  drawer 
only  attaches  when  the  drawee  refuses  to  accept;  or  having  accepted,  fails  to 
pay.  A  refusal  to  accept  is  then  a  breach  of  the  contract,  upon  the  happening 
of  which  a  right  of  action  instantly  accrues  to  the  payee  to  recover  from  the 
drawer  the  value  expressed  in  the  bill,  that  being  the  consideration  which  the 
payee  gave  for  it.  Such  is  also  the  undertaking  of  an  indorser  before  the  bill 
has  been  presented  for  acceptance,  he  being  in  fact  a  new  drawer  of  the  same 
bill  upon  the  terms  expressed  on  the  face  of  it.  The  case  of  an  indorser  is  not 
distinguishable  from  that  of  a  drawer  in  regard  to  such  liability.  Ballingalls 
V.  Gloster,  3  East,  481 ;  Milford  v.  Mayor,  Doug.,  55 ;  Mason  v.  FrankUn,  3 
Johns.,  202. 

§  1181.  Damages  allowed  in  Aldltdma  against  indorser. 

As  to  the  damages  which  the  court  ruled  the  indoreer  in  this  case  to  be  liable 
for,  we  need  only  say  the  statute  of  Alabama  gives  them,  and  applies  directly 
to  the  case.  Aiken's  Alabama  Digest,  328,  §  5.  "Every  bill  of  exchange  of 
the  sum  of  $20  and  upwards,  drawn  in,  or  dated  at,  and  from  any  place  in  this 
territory,  and  payable  at  a  certain  number  of  days,  weeks  or  months  afterdate 
or  sight  thereof,  shall,  in  case  of  non-acceptance  by  the  drawee,  when  presented 
for  acceptance,  or  if  accepted  in  case  of  non-payment  by  the  drawee,  when  due 
and  presented  for  payment,  be  protested  by  a  notary  public,  in  like  manner  as 
I  foreign  bills  of  exchange,  and  the  damages  on  such  bdl  shall  be  ten  per  cent 

i  on  the  sum  drawn  for,  and  shall  in  every  other  respect  be  regulated  and  gov- 

erned by  the  same  laws,  customs  and  usages  which  regulate  and  govern  foreign 
bills  of  exchange.  Provided,  that  such  protest  shall,  for  want  or  in  default  of 
a  notary  public,  be  made  by  any  justice  of  the  peace,  whose  act  in  such  case 
shall  have  the  same  effect  as  if  done  by  a  notary  public." 

§  1 182.  Irregularities  waived  by  going  to  trial. 

The  counsel  for  the  plaintitf  in  error  also  contended  for  the  reversal  of  the 
judgment  on  the  ground  of  sundry  irregularities  in  the  progress  of  the  cause 
in  the  court  below,  apparent  on  the  record.  Such  as  that  a  general  demurrer 
bad  been  filed,  and  had  not  been  disposed  of;  that  a  non-suit  had  been  takea 
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by  the  plaintiflf  in  error,  and  that  a  motion  to  set  it  aside  had  been  overruled; 
that  the  case  had  been  submitted  to  a  jury,  without  an  issue  between  the  par- 
ties; and,  finally,  that  the  verdict,  if  an  issue  was  made,  had  been  returned  by 
eleven  instead  of  twelve  jurors.  These  irregularities,  whatever  might  have 
been  their  original  imperfections,  if  not  waived,  were,  in  our  opinion,  waived 
by  the  defendant  going  to  trial  upon  the  merits,  and  cannot  now  constitute 
any  objection  upon  the  present  writ  of  error.  For  a  writ  of  error  does  not 
bring  up  for  review  any  irregularities  of  this  sort.  Judgment  affirmed,  with 
six  per  cent,  damages. 

DOWNES  V.  CHURCH. 

(13  Peters,  205-208.    1839.) 

Opinion  by  Mk.  Justice  Story. 

Statement  of  Facts. —  This  is  the  case  of  a  certificate  of  division  of  the 
judges  of  the  circuit  court  for  the  district  of  Mississippi.  The  action  was 
<i88ump8U^  founded  on  the  second  part  of  a  foreign  bill  of  exchange,  by  the 
indorsee  against  the  indorser  for  non-acceplance.  The  plaintiffs  declared  upon 
the  second  of  the  set  of  exchange,  which  second  of  the  set  was  protested  for 
non-acceptance,  and  the  same,  with  the  protest  attached  thereto,  was  read  to 
the  jury.  Whereupon  a  question  arose,  whether  the  plaintiffs  could  recover 
upon  the  said  second  of  exchange  without  producing  the  first  of  the  same  set, 
or  accounting  for  its  non-production;  upon  which  question  the  judges  were 
opposed  m  opinion,  and  the  same  has  been  accordingly  certified  to  this  court 
under  the  act  of  congress. 

We  are  of  opinion  that  the  plaintiffs  are  entitled  to  recover  upon  the  second 
of  the  set  without  producing  the  first,  or  accounting  for  its  nofi-production. 
Xo  authority  has  been  referred  to  which  is  exactly  in  point,  nor  are  we  aware 
that  the  question  has  ever  been  judicially  decided.  Mr.  Starkie,  in  his  work  on 
Evidence,  part  4,  p.  228,  1st  ed.,  has  said :  "  In  the  case  of  a  foreign  bill  drawn 
in  sets,  both  the  sets  should  be  pn>duced."  But  for  this  proposition  he  has 
cited  no  authority.  The  question  must,  then,  be  decided  upon  principle.  The 
object  of  drawing  a  foreign  bill  in  sets  is  for  the  convenience  of  the  payee,  or 
other  holder,  to  enable  him  to  forward  the  same  for  acceptance  by  different 
conveyances,  and  thus  to  guard  against  any  loss,  by  accident  or  otherwise, 
which  might  occur  if  there  were  but  a  single  bill.  But  from  the  very  frame  of 
the  set,  if  one  is  paid  or  discharged  by  the  acceptor,  or  other  party  liable  on  it, 
he  is  ordinarily  discharged  from  the  others,  since  each  part  contains  a  condition 
that  it  shall  be  payable  only  when  the  others  remain  unpaid. 

§  1 183.  When  one  of  a  set  of  iille  is  protested  for  non-acceptance,  the  drawer 
and  indorsers  are  prima  facie  liable  on  it 

Now,  when  one  of  the  set  is  protested  for  non-acceptance,  and  due  notice  is 
given  to  an  indorser,  and  on  the  trial  of  an  action  brought  against  him  by  the 
indorsee,  the  same  bill  of  the  set  on  which  the  protest  is  made  is  produced,  that 
is  prima  facie  proof  of  his  being  responsible  thereon. 

§  1184.  and  a  right  of  auction  arises  against  all  antecedent  parties  to  the 

hilly  upon  notice,  without  any  other  of  the  set  being  presented. 

Either  of  the  set  may  be  presented  for  acceptance,  and,  if  not  accepted,  a 
right  of  action  presently  arises  upon  due  notice  against  all  the  antecedent  par- 
ties to  the  bill,  without  any  others  of  the  set  being  presented;  for  it  is  by  no 
means  necessary  that  all  the  parts  should  be  presented  for  acceptance  before  a 
right  of  action  accrues  to  the  holder. 
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§  11 85.  Tlie  law  does  not  presume  that  the  oiJieT  hills  of  the  set  have  been 
negotiated  to  other  persons;  this  is  matter  to  be  shown  on  defense. 

Under  such  circumstances,  it  is  properly  a  matter  of  defense  on  the  other 
side,  to  show  either  that  some  other  bill  of  the  set  has  been  presented  and  ac- 
cepted, or  paid;  or  that  it  has  been  presented  at  an  earlier  time  and  dishonored, 
and  due  notice  has  not  been  given;  or  that  another  person  is  the  proper  holder, 
and  has  given  notice  of  his  title  to  the  party  sued ;  or  that  some  other  ground 
of  defense  exists,  which  displaces  the  prima  fo/de  title  made  out  by  the  plaint- 
iff. The  law  will  not  presume  that  the  other  bills  of  the  set  have  been  negoti- 
ated to  other  persons,  merely  because  they  are  not  produced.  And  the  indorser 
is  not  put  to  any  hazard  or  peril  by  the  non-production  of  them;  since,  like  the 
acceptor,  if  he  once  pay  the  bill,  without  notice  of  any  superior  adverse  claim, 
by  a  negotiation  of  another  of  the  set  to  another  party  he  will  be  completely 
exonerated.  On  the  other  hand,  great  inconveniences  might  arise  from  com- 
pelling the  plaintiff  to  produce  the  other  parts  of  the  set^  or  to  aoooant  for 
their  non-production,  as  he  might  not  be  able  sattsfaotorily  to  prove  that  they 
had  not  been  negotiated,  or  that  they  had  been  lost.  In  short,  if  the  plaintiff, 
before  he  oould  recover,  were  required  to  produce  or  to  account  for  all  the 
parts  of  the  set,  he  would  be  obliged  in  every  case  where  the  bills  had  been 
transmitted  by  different  conveyances  abroad,  to  arm  himself  with  proofs  of 
every  stage  of  their  route  and  progress,  until  they  should  come  back  again  into 
his  hands,  as  preliminaries  to  his  right  to  recover  upon  their  being  dishonored. 
Such  a  requirement  would  create  most  serious  embarrassments  in  all  commer- 
cial transactions  of  this  sort;  and  instead  of  bills  drawn  in  sets  beings  a  public 
convenience,  they  would  be  greatly  obstructed  in  their  negotiability,  since  the 
rights  and  the  remedies  of  the  holder  might  be  materially  impaired  thereby. 
We  are  therefore  of  opinion  that  the  question  upon  which  the  judges  of  the 
circuit  court  were  opposed  ought  to  be  answered  in  the  affirmative,  and  we 
shall  send  a  certificate  to  the  court  accordingly. 

WHITE  r.  NATIONAL  BANK. 
(12  Otto,  658-668.    1880.) 

Error  to  XJ.  S.  Circuit  Court,  District  of  Colorado. 

Opinion  by  Mr.  Justice  Miller. 

Statement  of  Facts. —  This  is  an  action  by  White,  who  was  plaintiff  below, 
for  the  sum  of  $60,000,  against  the  Miners'  National  Bank  of  Georgetown, 
Colorado.  The  declaration  contains  twelve  special  counts,  upon  as  many  drafts, 
drawn  by  the  Stewart  Silver  Reducing  Company  on  Thomas  W.  Phelps,  pay- 
able in  the  city  of  New  York  to  the  order  of  the  defendant,  and  indorsed  by 
J.  L.  Brownell,  its  president,  to  S.  V.  White,  and  duly  protested  for  non-pay- 
ment. To  these  counts  is  added  another,  in  this  language:  "And  for  that 
also,  heretofore,  to  wit,  on  the  1st  day  of  April,  A.  D.  1876,  at  the  said  county 
of  Clear  Creek,  the  said  defendant  was  indebted  ta  plaintiflF  in  $60,000,  for  so 
much  money,  by  the  plaintifif,  before  that  time,  paid  to  the  use  of  said  defend- 
ant at  its  request,  which  said  sum  of  money  was  to  be  paid  to  the  plaintiff  oh 
request,"  with  an  allegation  of  request  and  refusal.  To  this- declaration  the  de- 
fendant pleaded  the  general  issue  and  several  special  pleas,  which  it  is  unnecessary 
to  notice.  The  case  was  tried  by  a  jury.  The  plaintifif  recovered  $15,000  debt 
and  $2,625  damages  for  interest,  on  account  of  three  of  the  drafts.  His  claim 
on  the  other  drafts,  and  for  money  paid  at  defendant's  request,  was  rejected. 
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He  therefore  brings  this  writ,  and  assigns  for  error  the  rulings  of  the  court  in 
the  progress  of  the  trial,  which  are  set  forth  in  a  bill  of  exceptions. 

J.  L.  Brownell,  a  partner  in  the  firm  of  J.  L.  Brownell  &  Brother,  doing  busi- 
ness as  bankers  and  brokers  in  the  city  of  New  York,  was  also  president  of 
the  defendant,  and  interested  in  the  Stewart  Silver  Reducing  Company  during 
the  time  of  the  transactions  involved  in  this  suit.  As  such  president,  he  sold 
or  transferred  the  several  drafts  on  which  this  suit  is  founded  to  White,  and  re- 
ceived of  the  latter  for  the  use  of  the  bank  the  amount  of  said  drafts  less  the 
discount.  They  were  not  paid  at  maturity,  but  due  demand,  protest  and  notice 
were  made.  Those  on  which  plaintiff  recovered  need  not  be  further  noticed. 
The  others  were  rejected  by  the  court  as  evidence  against  the  defendant,  on  ac- 
count of  the  form  of  the  indorsement.  As  they  were,  in  this  respect,  alike, 
the  form  of  one  will  be  given  here  as  a  specimen  of  the  whole: 

"$5,000.]  Office  of  the  Stewart  Silver  EEDircmo  Company, 

[l.  8.]  "  Georgetown,  Col.,  Oct.  25,  1876. 

"  Four  months  after  date  pay  to  the  order  of  the  Miners'  National  Bank, 
Georgetown,  Colorado,  payable  at  the  Third  iTational  Bank,  New  York  City, 
five  thousand  dollars. 

"Stewart  Silver  Eeducino  Company, 
"  By  J.  Oscar  Stewart,  President. 
"  To  Tho8.  W.  P?iel/p8^  Eaq.^  Georgetown^  Colorado. 
Across  the  face,  in  red :  "  Accepted. —  Thos.  W.  Phelps. 
Indorsed : 

"No.  .  Pay  S.  V.  White  or  order,  for  account  Miners*  National  Bank, 
Georgetown,  Colorado.    J.  L.  Brownell,  p't.  S.  V.  White." 

Because  of  the  words  "for  account  of  Miners'  National  Bank  of  Georgetown, 
Colorado,"  in  this  indorsement  by  Brownell,  as  president  of  the  bank,  the  circuit 
court  ruled  that  there  arose  out  of  the  transaction  no  obligation  on  the  part  of 
the  bank  to  pay  the  draft  or  return  the  money,  although  due  demand  of  the 
acceptor  and  refusal  to  pay  was  proved,  with  notice  to  the  bank.  This  is  the 
principal  question  which  we  are  to  decide. 

The  plain tifif  relies  largely  on  two  propositions  to  establish  his  right  to  recover 
against  defendant  on  this  indorsement.  The  first  of  these  is  that  these  words 
are  merely  directory  and  capable  of  explanation,  and  when  it  is  shown  by  parol 
testimony,  as  in  this  case,  that  the  plaintiff  bought  and  paid  full  value  for  the 
draft,  with  the  understanding  that  he  was  buying  it  as  commercial  paper,  with 
the  usual  incidents  of  such  a  transaction,  the  indorser  is  liable  in  the  usual  man- 
ner, notwithstanding  the  words  we  have  quoted.  The  other  proposition  is  that 
such  is  the  custom. of  bankers  who  deal  in  such  paper  in  New  York,  where 
these  drafts  are  payable,  and  that  the  custom  must  control  the  construction  of 
the  contract.    We  are  not  satisfied  that  either  of  these  propositions  is  sound. 

§  1 186.  An  indorsement  to  A.  ^^for  OGCOunt^'^  etc.y  only  constitutes  A.  an  agent 
to  receive  the  money. 

The  language  of  the  indorsement  is  without  ambiguity,  and  needs  no  ex- 
planation, either  by  parol  proof  or  by  resort  to  usage.  The  plain  meaning  of 
it  is  that  the  acceptor  of  the  draft  is  to  pa}'  it  to  the  indorsee  for  the  use  of  the 
indorser.  The  indorsee  is  to  receive  it  on  account  of  the  indorser.  It  does  not 
purport  to  transfer  the  title  of  the  paper  or  the  ownership  of  the  money  when 
received.  Both  these  remain,  by  the  reasonable  and  almost  necessary  meaning 
of  the  language,  in  the  indorser.    It  seems  to  us  that  the  court  below  correctly 
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construed  the  effect  of  the  indorsement  to  be  to  make  White  the  agent  of  the 
bank  for  the  collection  of  the  money. 

§  1187,  Neither  cvstom  nor  parol  proof  admissible. 

If  this  be  a  sound  view  of  the  legal  effect  of  the  written  indorsement,  neither  . 
parol  proof  nor  custom  can  be  received  to  contradict  it.  But  we  are  aware  of 
the  necessity  of  proceeding  with  great  caution  in  a  case  of  first  impression  in 
regard  to  questions  affecting  commercial  transactions,  and  we  do  not,  therefore, ' 
decide  this  one,  because  we  do  not  think  it  absolutely  necessary  to  the  case. 
For,  assuming  this  to  be  correct,  we  think  the  plaintiff  was  still  entitled  to  re- 
cover more  than  he  did. 

§  1 188,  Under  a  co^nmon  count  one  who  has  paid  his  money  to  the  use  of  the 
owner  of  negotiable  paper  under  the  mutual  mistake  tJiot  he  was  buying  it  can  re- 
cover it  back. 

The  court  below  seems  to  have  paid  but  little  attention  to  the  issue  on  tfie 
count  for  money  paid  to  the  use  of  defendant.  It  appears  distinctly  by  the  ev- 
idence, and  is  uncontradicted,  that  the  money  paid  by  plaintiff  on  account  of 
these  drafts  was  placed  to  the  credit  of  the  defendant  with  its  corresponding 
bankers  in  New  York,  and  paid  out  on  checks  of  the  defendant,  so  that  there 
is  no  question  that  the  latter  received  the  money.  There  is  also  no  question 
but  that  plaintiff  thought  he  was  buying  these  drafts,  and  that  they  became 
his  property  by  their  delivery  to  him.  It  is  also  evident  that  Brownell,  the 
president  of  the  bank,  thought  he  was  selling  him  the  drafts,  and  there  is  evi- 
dence that  neither  White  nor  Brownell  noticed  the  restrictive  words  of  the 
indorsement.  But  if  the  court  below  was  correct  in  holding  that  the  indorse- 
ment—  the  evidence  in  writing  of  what  the  parties  did — only  made  White 
the  agent  of  the  bank,  and  left  the  bank  the  owner  of  the  drafts,  then  both 
White  and  Brownell  were  mistaken,  and  the  money  was  paid  and  received 
under  a  mutual  mistake.  If  White  paid  his  money  as  purchase  money  of  the 
drafts,  he  paid  it  without  any  consideration,  for  he  did  not  purchase  the  drafts. 
He  only  burdened  himself  with  the  duty  of  collecting  the  money  for  the  bank, 
and  the  bank  received  and  used  his  money  without  giving  him  any  considera- 
tion for  it.  So,  also,  if  White  did  not  become  the  owner  of  the  drafts,  and  if, 
when  he  should  collect  the  money  on  them,  he  would  hold  it,  in  the  language 
of  the  indorsement,  "for  the  account  of  the  bank,"  the  jury  might  have  been 
left  at  liberty  to  presume  that  the  money  which  he  paid  was  a  loan  or  advance 
on  the  security  of  the  paper  delivered  to  him  at  the  time.  Either  of  these 
views  of  the  transaction  would  justify  a  recovery  under  the  money  count,  in 
which  the  delivery  of  the  money  and  the  delivery  of  the  drafts  with  the  quali- 
fied indorsement  would  be  evidence  of  the  payment  and  receipt  of  the  money 
and  the  circumstances  which  attended  it.  This  indorsement  is  treated  b\'  coun- 
sel here  as  an  assignment  of  the  paper  without  recourse,  in  which  the  title  to 
the  paper  passed  but  the  right  to  recourse  to  the  assignor  was  cut  off.  But  this 
is  evidently  an  error.  If  the  court  below  was  correct  neither  the  title  to  the 
paper  nor  the  right  to  the  money  under  it  passed.  The  only  effect  was  to  jus- 
tify the  acceptor  in  paying  to  the  indorsee  for  the  account  of  the  bank.  The 
legal  effect  of  the  transaction,  as  evidenced  by  the  writing,  was  merely  to  enable 
White  to  collect  the  money  for  the  bank.  Though  a  restricted  indorsement,  it 
was  no  assignment  at  all.  It  is  not,  therefore,  a  contradiction  or  a  varying  of 
the  meaning  of  the  written  instrument  to  prove  that,  in  the  delivery  of  this 
paper  to  White,  he  and  the  bank  were  under  a  mistake  as  to  the  effect  of  it,  or 
that  he  paid  this  money  to  the  bank  without  any  consideration,  or  that  he  ad- 
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TaBced  money  to  the  bank  in  the  idea  that  he  was  to  be  reimbursed  out  of  the 
draft  when  collected. 

The  instructiotis  given  by  the  court  and  the  refusal  of  the  prayer  of  plaintiff 
fairly  raised  this  question.  All  the  drafts  except  the  three  which  had  no  such 
indorsement  were  excluded  from  the  jury.  The  jury  were  told  that  nothing 
else  was  before  them.  The  thirteenth  instruction  asked  by  plaintiff  and  re- 
fused by  the  court  distinctly  affirmed  that  if  Brownell  obtained  from  plaintiff 
sums  of  money  on  account  of  the  drafts,  which  the  court  had  refused  as  evi- 
dence, which  money  was  placed  to  the  credit  of  defendant  in  a  Xew  York 
bank  and  afterwards  drawn  by  defendant,  the  defendant  was  liable  for  such 
money. 

The  judgment  will  be  reversed  and  the  case  remanded  with  directions  to  set 
aside  the  verdict  and  grant  a  new  trial ;  and  it  is  so  ordered. 

BANK  OF  UNITED  STATES  v.  LYMAN. 
(Circuit  Court  t6r  Vermont:  1  Blatchford,  297-317.    1848.) 

Statement  of  Facts. —  The  Bank  of  the  United  States,  created  by  congress, 
had  located  a  branch  at  Burlington,  Vermont.  On  March  10, 1836,  the  defend- 
ants offered  to  purchase  of  the  Bank  of  the  United  States  the  property  of  the 
office  at  Burlington  as  it  was  upon  the  2d  day  of  March,  1836,  for  a  specified 
sum,  on  an  estimate  of  itemized  assets,  which  offer  was  accepted,  and  on  April 
1st  was  consummated,  tlie  defendants  giving  their  notes  for  the  purchase. 

Opinion  by  Prentiss,  J. 

Tlie  declaration  in  this  case  contains  two  counts,  one  for  money  had  and 
received,  and  the  other  on  an  account  stated.  In  support  of  the  counts  two 
promissory  notes  were  given  in  evidence,  with  several  accounts  current,  letters 
of  correspondence  and  other  documents  and  testimony.  Out  of  the  evidence 
so  given  various  questions  have  arisen,  some  involving  the  admissibility,  and 
others  the  effect  or  sufficiency  of  the  evidence.  The  questions  possess  different 
degrees  of  importance,  both  intrinsically  and  in  their  bearing  upon  the  case;  and 
I  shall  notice  them  in  such  order  and  manner  as'  will  enable  me  to  dispose  of 
them  with  as  much  brevit}''  and  as  little  repetition  as  practicable,  entering  no 
further  into  the  facts  than  may  be  necessary  to  present,  fully  and  intelligibly, 
the  grounds  of  decision  upon  each  particular  point. 

§  1189.  Presiunption  as  to  time  of  organizing  bank. 

1.  The  plaintiffs  were  incorporated  as  a  banking  company,  by  the  name  of 
the  Bank  of  the  United  States,  by  an  act  of  the  state  of  Pennsylvania,  passed 
February  18,  1836.  The  contract  which  is  the  origin  or  foundation  of  the 
principal  claim  in  question  was  made  sometime  after  the  10th  of  March,  and 
was  carried  into  execution  on  the  1st  of  April,  in  the  same  year.  The  precise 
day  of  the  organization  of  the  plaintiffs  as  a  banking  company  not  being 
shown,  it  is  objected  that  it  does  not  appear  that  they  were  organized  and 
competent  to  act  as  a  corporate  body  at  the  time  the  contract  was  made.  To 
this,  it  seems  to  me,  an  answer  was  given  by  the  counsel  for  the  plaintiffs 
which  is  quite  sufficient.  The  act  of  incorporation  having  provided  that  notice 
of  the  organization  should  be  given  on  or  before  the  3d  of  March  then  next 
ensuing,  and  the  bank  being  found  in  operation  afterwards  under  the  act,  it  is 
to  be  presumed  that  it  was  organized  as  early  as  the  time  prescribed,  which 
was  of  course  before  the  making  of  the  contract. 
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§  1 1 90.  Successor  of  hanlc^  under  new  charter j  held  entitled  to  enforce  contracts 
onade  with  hank. 

2.  It  appears  that  the  Bank  of  the  United  States,  incorporated  many  years 
before  by  an  act  of  congress,  although  it  ceased  to  have  any  power  to  carry  on 
banking  operations  after  the  3d  of  March,  1836,  continued  in  existence  two  years 
thereafter  for  the  purpose  of  suits,  for  the  final  settlement  of  its  affairs,  and  for  the 
sale  and  disposition  of  its  estate  and  effects.  As  that  company  established  the 
branch  at  Burlington,  and  was  in  existence  at  the  time  the  contract  for  the  pur- 
chase of  the  property  of  the  branch  was  entered  into,  it  is  insisted  that  it  mast  be 
taken,  in  the  absence  of  direct  proof  showing  it  to  be  otherwise,  of  which  it  is 
said  there  is  none,  that  the  contract  was  made  with  that  company,  and,  conse- 
quently, that  the  plaintiffs,  as  to  one  and  much  the  most  considerable  of  the 
claims  in  question,  are  mere  strangers,  for  anything  that  appears,  without  right 
or  interest.  But  it  is  to  be  observed  that  the  company  established  by  the  act 
of  Pennsylvania  was  established  in  anticipation  of  the  dissolution,  so  far  as 
banking  powers  were  concerned,  of  the  company  established  by  the  act  of  con- 
gress, the  new  company  having,  with  one  exception,  the  same  stockholders 
and  capital,  the  same  name  and  style,  and  the  same  capacity,  so  far  as  a  state 
institution  could  have  the  capacity  of  a  national  institution.  It  was  the  sub- 
stitution of  a  new  charter  under  the  state  government  in  place  of  the'  old 
charter  under  the  general  government,  so  that  the  banking  operations  which 
would  cease  under  the  one  might  be  continued,  without  intermission  or  inter- 
ruption, under  the  new  powers  given  by  the  other.  Accordingly,  the  new 
company,  as  we  have  seen,  was  to  come,  and  did  come,  into  existence  as  an 
organized  corporate  body  before  or  simultaneously  with  the  termination  of  the 
banking  powers  and  operations  of  the  old  company;  and  all  the  estate  and 
effects  of  the  old  company  were  transferred  to  the  new.  The  particular  time 
of  the  transfer,  it  is  true,  does  not  appear.  But  it  is  obvious  that  it  w^ould 
naturally  follow  the  organization  immediately,  in  order  to  fulfil  the  purpose  in 
view;  and  one  of  the  witnesses  states  expressly  that  it  included  the  estate  and 
effects  sold  the  defendants.  This,  therefore,  connected  with  the  bringing  of 
the  action  and  possession  of  the  written  evidences  of  the  debt  by  the  plaintiffs, 
is  sufficient  and  very  decisive  evidence  that  the  contract  was  in  fact  made  with 
the  new  company. 

§  11 91.  Acts  and  admissions  of  one  of  several  joint  promisors  admissibU 
against  the  others^  when. 

3.  To  establish  several  material  facts  in  the  case,  various  letters,  acts  and 
admissions  of  John  Peck,  one  of  the  defendants,  were  given  in  evidence.  This 
evidence,  it  is  said,  was  inadmissible,  at  least  so  far  as  it  concerns  any  of  the 
defendants  but  Peck  himself.  The  objection  to  it  rests  upon  the  ground  that 
though  the  defendants  were  joint  purchasers  of  the  property,  and  gave  their 
joint  notes  for  the  price,  they  were  not  partners,  at  least  in  such  a  sense  as  to 
make  the  acts  and  admissions  of  one  evidence  against  the  others.  Admitting 
that  the  defendants  are  to  be  regarded,  not  as  partners,  properly  and  strictly 
speaking,  but  only  as  joint  contractors  or  promisors,  still  the  evidence,  for  some 
purposes,  was  undoubtedly  admissible.  It  is  a  familiar  rule  of  law  that  an 
acknowledgment  by  one  of  several  joint  debtors,  either  by  word  or  act,  is  evi- 
dence to  take  the  debt  out  of  the  statute  of  limitations  as  to  all.  Thus,  "  pay- 
ment by  one,"  says  Lord  Mansfield,  in  Whitcomb  v.  Whiting,  Doug.,  652,  "is 
payment  for  all,  the  one  acting  virtually  as  agent  for  the  rest;  and,  in  the 
same  manner,"  he  adds,  "an  admission  by  one  is  an  admission  by  all."    This 
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principle,  however,  does  not  extend  to  the  creation  of  a  new  substantive  obli- 
gation, or  a  new  additional  liability;  nor  to  anything  which  is  necessary  to  be 
done  by  the  party  claiming,  to  perfect  or  give  effect  to  a  conditional  or  imper- 
fect obligation  or  liability — such,  for  instance,  as  a  demand  of  payment  and 
notice  of  non-payment  of  a  promissory  note  indorsed  by  several  joint  payees. 
There  the  admission  of  one  of  the  indorsers,  either  as  to  the  demand  or  notice, 
is  probably  no  evidence  against  the  others;  especially  so  as  notice  is  necessary 
to  each.     But  payment  by  one  on  a  note,  in  pursuance  of  an  existing  joint 
liability,  or  an  admission  b}'  one  that  the  note  is  unpaid,  or  that  a  particular 
balance  is  due  upon  it,  whether  by  stating  an  account  or  otherwise,  is  good 
evidence  against  all,  in  an  action  for  the  money  due  upon  the  note.     That 
neither  creates  a  new  contract  nor  enlarges  the  pre-existing  obligation  or  lia- 
bility,   but  merely  shows  that  that  obligation  or  liability  has  not  been  dis- 
charged, or  discharged  but  in  part  only.     Bat,   however  that  may  be,  if  it 
sufficiently  appears  that  Peck  was  the  agent  to  take  care  of  the  joint  concern, 
and  transact  the  business  growing  out  of  it,  in  behalf  of  the  other  defendants 
as  well  as  himself,  his  acts  and  admissions  while  so  acting,  relative  to  any- 
thing within  the  scope  of  his  authority,  are,  undoubtedly,  in  law,  the  acts  and 
admissions  of  all  and  binding  upon  all.    ISTow  it  very  fully  appears  that  the 
business  was  in  fact  conducted  and  transacted  wholly  by  and  through  Peck. 
The  original  proposition  for  the  purchase  was  signed,  "John  Peck  for  himself 
and  others; "  and  this  was  ratified  by  the  others,  by  their  joining  in  the  notes  and 
completing  the  contract  in  pursuance  of  that  proposition.     As  at  the  first,  so 
throughout  to  the  last.  Peck  acted  as  the  ostensible  manager,  without  the  ap- 
pearance, from  anything  that  is  disclosed  in  the  evidence,  of  any  objection  or 
interference  on  the  part  of  the  other  defendants.     It  is  obvious  that  it  would 
be  quite  inconvenient,  in  a  joint  concern  of  such  a  nature,  for  all  to  take  part 
p3rsonally  in  the  correspondence,  or  to  sign  every  letter  and  paper  that  passed,  or 
for  notices,  accounts  current,  and  other  necessary  communications,  to  be  sent  to 
and  answered  by  all.     It  is  usual  in  such  cases  to  commit  the  transaction  of 
the  business  and  the  charge  of  the  correspondence  to  some  particular  one,  and 
have  it  done  by  and  through  him  for  all.     And   where  it  is  done  by  and 
through  one  professedly  for  and  in  behalf  of  all,  for  a  series  of  years,  as  in 
this  case,  without  objection,  all  residing  in  the  same  neighborhood,  and  having 
daily  intercourse  and  communication  with  each  other,  the  assent  of  the  others, 
they  having  adopted  the  first  act,  is  to  be  presumed  from  their  silence  and 
acquiescence. 

§  1192«  Where  plaintiffs 8  hill  of  particulars  is  a  promissory  note  onli/j  lie 
cannot  recover  on  a  pre-existing  debt  or  original  consideration. 

4.  The  bill  of  particulars  filed  by  the  plaintiffs  having  stated  their  claim  to 
be  two  promissory  notes  particularly  described,  it  is  made  a  question,  and  it 
becomes  necessary  to  decide,  whether  it  was  competent  for  them  to  give  evi- 
dence of  and  recover  upon  the  pre-existing  debt  or  original  consideration.  Ac- 
-eording  to  the  general  rule  of  practice  as  established  by  the  authorities,  it 
seems  that  the  particulars  are  considered  and  treated  as  incorporated  with  the 
•declaration,  and  the  plaintiff  is  not  allowed  to  give  any  evidence  out  of  them. 
Thus  it  has  been  held  that  where  the  particular  of  the  plaintiff's  demand  was 
a  promissory  note  only,  and  on  being  produced  it  appeared  to  be  improperly 
stamped,  so  that  it  could  not  be  given  in  evidence,  the  plaintiff,  though  he 
might  otherwise  have  gone  into  the  consideration  of  the  note,  was  precluded 
Iherefrom  by  his  particular.    Wade  v.  Beasley,  4  Esp.,  7;  Brown  v.  Watts,  1 
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Taijint.,  353;  1  Tidd's  Prac.,  537.  On  these  authorities,  which  are  obviouslr 
directly  in  point,  the  plaintiflfs  in  the  present  case  were  confined,  by  the  terras 
of  their  bill  of  particulars,  to  the  two  notes  specified,  and  were  not  at  liberty 
to  proceed  upon  the  original  consideration  or  cause  of  action. 

§  11 93.  Bank  cannot  sue  in  its  awn  name  upon  noU  payable  to  its  cashier. 

5.  The  note  first  specified  in  the  bill  of  particulars,  and  first  given  in  evi- 
dence, if  the  plaintiffs  could  ■  maintain  an  action  upon  it  in  any  form,  was  un- 
doubtedly admissible  under  either  count  in  the  declaration  —  not  only  under 
the  count  for  money  had  and  received,  but  also,  being  a  liquidated  debt,  under 
the  count  on  an  account  stated.  To  the  admission  of  the  note,  however,  an 
objection  was  made,  arising  upon  the  face  of  the  instrument,  which  presents 
the  principal  and  most  important  question  in  the  case.  The  note  is  signed  by 
the  defendants,  and  is  in  this  form:  '*We  jointly  and  severally  promise  to 
pay  to  Samuel  Jaudon,  Esqr.,  cashier,  or  order,  etc."  On  the  one  side  it  is  in- 
sisted that  Jaudon  is  the  paj^ee  of  the  note;  that  the  legal  interest  and  right 
of  action  are  in  him;  and  that  the  plaintiffs,  the  note  not  being  indorsed  by 
Jaudon,  can  neither  maintain  an  action  directly  upon  it  in  their  own  name  nor 
an  action  in  any  form  in  their  own  name  to  recover  the  money  due  upon  it. 
On  the  other  side,  it  is  urged  that,  as  it  appears  from  the  evidence  in  the  case* 
that  the  note  was  given  for  a  debt  due  the  plaintiffs,  and  that  Jaudon  was  their 
cashier,  acting  merely  as  their  agent  in  taking  the  note,  having  no  personal  in- 
terest whatever  in  it,  the  plaintiffs  are  to  be  regarded  as  the  real  payee  of  the 
note,  and,  as  such,  may  sue  and  recover  the  money  in  their  own  name.  Upon 
this  question  I  might  content  myself  with  a  general  statement  of  the  conclu- 
sion at  which  I  have  arrived,  with  a  summary  reference  to  authorities  and 
reasons;  but  the  nature  and  importance  of  the  question  seem  to  entitle  it  to 
more  full  and  particular  consideration.  It  seems  now  to  be  settled  in  England, 
whatever  difference  of  opinion  there  may  have  formerly  been  in  regard  to  it, 
that  parol  evidence  is  admissible  to  show  that  a  person  not  named  in  a  written 
simple  agreement  is  the  real  party  to  it,  either  for  the  purpose  of  charging  him 
upon  it  or  enabling  him  to  take  the  benefit  of  it,  as  the  case  may  be;  but  not, 
however,  to  discharge  a  party  who  has  contracted  in  his  own  name.  Thus  the 
real  principal  or  a  partner  from  or  to  whom  the  consideration  has  moved  may 
sue  or  be  sued  upon  a  written  simple  agreement,  though  he  do  not  appear  apon 
its  face  to  be  a  party  to  it.  This  was  so  decided  in  the  court  of  exchequieir,  in 
the  case  of  Beckham  v.  Drake,  9  Mees.  &  W.,  79,  afterwards  afiirmed  in  the 
exchequer  chamber,  in  Drake  v.  Beckham  in  error,  11  Mees.  &  W.,  315.  But 
however  clear,  undoubted  and  now  well  established  this  doctrine  may  be  as  to 
mere  written  simple  agreements,  the  question  is,  is  it  applicable  to  negotiable 
instruments? 

In  a  very  early  case,  Evans  v,  Cramlington,  Garth.,  5,  aflSrmed  in  the  ex- 
chequer chamber,  in  Cramlington  v.  Evans  in  error,  2  Vent.,  307,  it  was  deter- 
mined that  where  a  bill  is  payable  to  A,  for  the  use  of  B,  the  right  of  actioa 
and  of  transfer  is  only  in  A.,  he  having  the  legal  interest,  and  B.  only  the 
equitable  or  beneficial  interest.  This  decides  that  the  person  named  as  the 
payee  in  a  bill,  and  not  the  person  for  whose  use  or  benefit  it  is  made  payable, 
is  the  party  entitled  to  sue  upon  it.  If  this  be  so  where  the  trust  is  expressed 
and  declared  upon  the  face  of  the  bill,  the  case  must  be  much  clearer  and 
stronger  where  neither  the  trust  nor  the  name  of  the  party  having  the  bene- 
ficial  interest  appears  at  all  upon  the  instrument.  The  observations  of  Buller, 
J.,  in  Fenn  v,  Harrison,  3  Term  K,  757,  show  very  plainly  that  in  his  opinioa 
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no  person  could  be  considered  as  a  party  to  a  bill  unless  his  name,  or  the  name 
of  his  firm,  if  a  partner,  appeared  upon  it.  In  Siflfkin  v.  Walker,  2  Camp., 
308,  where  a  person  not  appearing  to  be  a  party  to  a  promissory  note  wa» 
joined  as  a  defendant  in  an  action  upon  it,  Lord  Ellenborough  said  that  a  note 
made  and  signed  by  one  in  his  own  name  could  not  be  treated  as  the  note  of 
him  and  another  person  neither  mentioned  nor  referred  to.  And  in  Eraly  v. 
Lye,  15  East,  7,  the  same  eminent  judge,  with  the  concurrence  of  all  his  learned 
associates,  held  that  on  a  bill  of  exchange  drawn  by  one  only,  it  could  not  be 
allowed  to  supply  by  intendment  the  names  of  others  in  order  to  charge  them, 
and  that  the  plaintiff,  if  he  would  rest  his  claim  on  the  bill,  must  confine  it  to 
the  party  who  signed  the  instrument.  In  the  case  of  Beckham  v,  Drake,  ta 
'which  I  have  before  referred  as  settling  the  general  rule  as  to  written  simple 
agreements,  Lord  Abinger  said :  "  Cases  of  bills  of  exchange  are  quite  differ- 
ent in  principle  from  those  which  ought  to  govern  this  case.  By  the  law  mer- 
chant, a  chose  in  action  is  passed  by  indorsement,  and  each  party  who  receives 
the  bill  is  making  a  contract  with  the  parties  upon  the  face  of  it,  and  with  na 
other  party  whatever.  That  is  a  class  of  cases  quite  distinct  in  its  nature  from 
the  present."  And  Parke,  B.,  said  that  where  a  contract  in  writing,  not  under 
seal,  was  made  in  another  name  than  that  of  the  real  principal,  the  real  prin- 
cipal could  sue  and  be  sued.  "  But,"  he  added,  "  the  case  of  bills  of  exchange 
is  an  exception,  which  stands  upon  the  law  merchant,  and  promissory  notes 
another,  for  they  are  placed  on  the  same  footing  by  the  statute  of  Anne.  In 
neither  of  these  can  any  but  the  parties  named  in  the  instrument  by  their 
name  or  firm  be  made  liable  to  an  action  upon  it."  Thus  it  appears  that  nego- 
tiable instruments,  according  to  these  authorities,  are  exceptions  to  the  rule 
which  governs  written  simple  agreements  in  general,  and  that  this,  for  sup- 
posed good  and  sound  reasons,  is  the  established  doctrine  in  England. 

The  same  doctrine,  I  may  safely  say,  prevails  in  general  in  this  country, 
though  there  may  have  been,  now  and  then,  an  occasional  departure  from  it. 
There  can  be  little  doubt,  I  think,  when  we  refer  to  the  case  of  Yan  Ness  v. 
Forrest,  8  Cranch,  30,  how  the  rule  of  law  on  the  subject  is  understood  in  the 
national  court.  There  a  note  was  executed  to  Joseph  Forrest,  president  of 
the  Commercial  Company,  for  merchandise  belonging  to  and  sold  as  the  prop- 
erty of  the  company.  On  the  question  whether  an  action  could  be  maintained 
upon  the  note  in  the  name  of  Forrest,  Marshall,  Ch.  J.,  said:  "  The  suit  is  in- 
stituted on  a  promissory  note  given,  not  to  the  company,  but  to  Joseph  For- 
rest, president  of  the  company.  Although  the  original  cause  of  action  does^ 
not  merge  in  this  note,  yet  a  suit  is  clearly  sustainable  on  the  note  itself.  Such 
suit  can  be  brought  onlj^  in  the  name  of  Joseph  Forrest.  It  can  no  more  be 
brought  in  the  name  of  the  company  than  if  it  had  been  given  to  a  person, 
not  a  member,  for  the  benefit  of  the  company.  The  legal  title  is  in  Joseph 
Forrest,  who  recovers  the  money  in  his  own  name  as  a  trustee  for  the  com- 
pany." 

To  notice  particularly  all  the  decisions  in  the  various  state  courts  having  a. 
bearing  upon  the  question  one  way  or  the  other,  would  not  only  take  up  much 
time,  but  be  assuming  an  unnecessary  task.  I  have  looked,  however,  into  a 
very  considerable  number  of  these  local  decisions,  and  it  will  be  sufficient  for 
every  useful  purpose,  without  going  further,  to  state  the  purport  of  such  as 
have  been  made  in  the  courts  of  some  of  the  older  and  more  commercial  states. 
The  decisions  in  the  courts  to  which  I  refer  present  three  classes  of  cases.  The 
first  is,  where  a  promissory  note  is  expressed  to  be  payable,  for  instance,  to  A^ 
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J?.,  agent  of  C.  D.,  both  agent  and  principal  being  named  in  the  note.  In  such 
case  it  is  decided  that  the  principal  cannot  sue  though  named.  It  is  held  that 
a  note  payable  to  a  person  by  name,  though  lie  is  described  therein  as  the  agent 
of  another,  is  a  note  payable  to  the  person  so  described  as  agent,  and  that  a  suit 
upon  it  must  be  in  his  name,  or  in  the  name  of  his  indorsee.  The  second  class 
is  where  a  promissory  note  is  made  payable  to  the  cashier  of  a  particular  bank, 
giving  the  name  of  the  bank  without  the  name  of  the  cashier.  In  such  case  it 
is  determined,  and  very  rightly,  as  I  think,  that  the  interest  and  right  of  action 
are  in  the  principal  who  is  named,  rather  than  in  the  agent  who  is  not  named. 
The  third  class  is  where  a  bill  or  note  is  made  payable  to  or  is  signed  by  a  per- 
son designated  as  agent  generally,  as  A.  -ff.,  age?ity  without  naming  the  principal 
In  such  case  it  is  held  that  the  simple  addition  of  agents  and  of  course  the 
simple  addition  of  cashier,  without  any  specification  whatever  of  the  name  of 
the  principal,  will  not  authorize  the  admission  of  parol  testimony  to  show  who 
the  principal  is,  and  make  him  a  party  to  the  instrument  There  may  be,  and  in- 
deed are,  decisions  in  some  of  the  state  courts,  not  entirely  reconcilable  with  the 
doctrine  of  the  authorities  which  have  been  cited  and  referred  to;  but  however 
much  such  local  decisions  may  be  entitled  to  consideration  and  respect  on  ac- 
count of  the  source  from  which  they  proceed,  they  can  have  no  influence  upon 
the  question  before  us,  so  far  as  they  are  at  variance  with  the  general  prevailing 
rule  of  commercial  law.  In  suits  in  the  courts  of  the  United  States,  as  is  laid 
down  in  Swift  v.  Tyson,  16  Pet.,  1  (§§  382-386,  supra),  the  true  interpretation 
and  effect  of  contracts  and  other  instruments  of  a  commercial  nature  are  to  be 
sought,  not  in  the  decisions  of  the  local  tribunals,  but  in  the  general  principles 
and  doctrines  of  commercial  jurisprudence. 

Upon  the  whole  it  appears  to  me  that  the  true  rule  of  law  as  deducible  from 
the  adjudged  cases,  American  as  well  as  English,  is,  that  no  person,  although  in 
fact  a  principal  or  partner,  can  sue  or  be  sued  upon  a  bill  or  negotiable  note  un- 
less he  appears  upon  its  face  to  be  a  party  to  it.  A  promissory  note,  according 
to  the  expression  of  very  great  judges,  partakes  in  some  measure  of  the  nature  of 
a  specialty,  importing  a  consideration  and  creating  a  debt  or  duty  by  its  own 
proper  force.  Being  assignable  and  passing  by  mere  indorsement,  it  is  neces- 
sary that  the  parties  to  it  should  appear  and  be  known  by  bare  inspection  of 
the  writing;  for  it  is  on  the  credit  of  the  names  appearing  upon  it  that  it  ob- 
tains circulation.  It  is  for  these  qualities  and  on  these  considerations  that  it  is 
distinguished  from  written  simple  contracts  in  general  and  made  subject  to  a 
different  rule.  The  note  in  question  here  is  a  perfect  instrument  without  am- 
biguity in  form  or  purpose,  and  must  have  operation  and  efiFect  according  to  the 
terms  in  which  it  is  expressed.  It  is  made  payable  to  "  Samuel  Jaudon,  Esq., 
cashier,  or  order."  The  promise  therefore  is  to  pay  him,  or  the  person  to  whom 
he  shall  order  it  to  be  paid,  audit  would  be  repugnant  to  the  terms  of  the  instru- 
ment to  allow  the  Bank  of  the  United  States  or  any  one  else  without  his  order 
to  demand  and  enforce  payment  of  it  by  suit.  The  bank  is  not  named  in  the 
note  at  all,  either  as  principal  or  otherwise;  nor  can  it  be  inferred  from  any- 
thing contained  in  the  note,  that  it  was  made  even  in  trust  for  or  for  the  benefit 
of  the  bank,  or  that  the  bank  has  any  interest  whatever  in  it.  To  let  in  parol 
evidence  to  show  that  the  bank  is  the  real  principal,  and  hold  that  it  may  sue 
upon  the  note  as  such,  would  be  to  subject  negotiable  paper  to  the  very  uncer- 
tainty the  law  intended  to  avoid.  It  would  be  putting  promissory  notes  on  the 
footing  of  other  written  simple  contracts,  and  prostrate  entirely  the  distinction 
which  sound  policy  as  well  as  the  nature  and  purpose  of  negotiable  securities 
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demands  should  be  kept  up  between  the  two  classes  of  cases.  As  the  plaintiffs 
cannot  be  regarded  as  the  payee  of  the  note,  it  is  almost  superfluous  to  say  that 
the  note  is  neither  evidence  of  money  had  and  received  to  their  use,  nor  evidence 
of  an  account  stated  with  them.  The  note  creates  no  privity  whatever  between 
them  and  the  defendants,  and  we  have  already  seen  that  by  the  bill  of  partic- 
ulars they  are  limited  to  the  note,  and  cannot  go  upon  the  antecedent  cause  of 
action,  supposing  they  might  otherwise  do  so  under  the  declaration. 

It  is  insisted,  however,  that  there  is  evidence,  aside  from  the  note,  of  an 
actual  stated  account,  showing  the  balance  due,  and  that  that,  with  the  note,  is 
sufficient  to  enable  the  plaintiffs  to  recover  under  either  count.  This  might  be 
so  if  the  plaintiffs,  though  not  the  payees,  were  the  real  owners  of  the  note,  and 
there  had  been  an  actual  accounting  with  them,  personally  or  through  their 
agents.  But  it  appears  that  the  accounting,  whatever  there  was,  was  with 
Hobertson  and  others,  to  whom  the  beneficial  interest  of  the  bank  in  the  note, 
with  the  other  effects  of  the  bank,  had  been  assigned  in  trust  for  certain  pur- 
poses, and  who,  for  aught  that  appears,  are  still  owners  of  the  property  in  the 
note.  There  is  no  evidence  that  the  account  of  April,  1840,  which  was  prior 
to  the  assignment,  was  ever  delivered  or  sent  to  the  defendants;  and  as  to  the 
accounts  of  April,  1842,  and  November,  1843,  each  is  stated  and  rendered  by 
the  assignees,  and  each  states  the  balance  as  due  to  them.  The  letter  to  Peck 
inclosing  the  account  of  April,  1842,  is  signed  '*  Herman  Cope,  agent  for  J. 
Robertson  et  aZ.,  trustees,"  and  states  the  account  to  be  an  account  with  them. 
The  letter  to  Peck  of  May,  1844,  is  signed  in  the  same  way,  and  speaks  of  the 
account  of  November,  1843,  as  an  account  with  the  same  persons.  The  ac- 
counts being  stated  and  rendered  as  accounts  with  the  assignees,  to  whom  the 
j)roperty  in  the  note  belonged,  I  do  not  well  see  how  the  accounts  can  be 
treated  as  stated  accounts  of  money  due  and  owing  upon  the  note  to  the  plaint- 
iffs, or  as  evidence  of  indebtedness  to  them.  Even  viewed  as  implying  a 
promise  which  would  follow  the  right  of  action  on  the  note,  or  simply  as  evi- 
dence of  indebtedness  on  the  note  generally,  it  would  not  help  the  plaintiffs; 
for,  as  we  have  already  seen,  they  are  not  the  payees  of  the  note  and  have  no 
right  of  action  upon  it. 

If  there  had  been  an  account  stated  by  the  defendants  directly  with  the 
plaintiffs  while  owners  of  the  note,  recognizing  their  right  to  be  accounted  with 
for  the  note,  or  such  an  admission  of  their  title  to  the  money  due  upon  it  as 
would  amount  or  be  equivalent  to  an  express  promise  to  pay  them,  so  that  a 
«ause  of  action  might  be  considered  as  having  accrued  to  and  vested  in  the 
plaintiffs  before  the  assignment,  Ido  not  mean  to  say  that,  in  such  case,  the 
assignees  might  not  sue  and  recover  upon  such  cause  of  action  in  the  name  of 
the  plaintiffs.  How  that  might  be  it  is  unnecessary  to  inquire,  because  the  evi- 
dence presented,  in  any  just  view  of  it,  falls  short,  as  it  appears  to  me,  of 
making  out  any  such  case. 

§  11 94.  Waiver  of  notice  hy  part  payment^  or  subsequent  promise  to  pay, 

6.  The  other  note  given  in  evidence  is  the  promissory  note  specified  in  the 
bill  of  particulars,  executed  by  Lyman  &  Cole  to  the  defendants,  and  by  them 
indorsed  to  the  plaintiffs.  The  plaintiffs  being  indorsees,  and  the  defendants 
endorsers,  the  note  was  unquestionably  admissible  in  evidence  under  the  count 
for  money  had  and  received,  if  not  under  the  other  count.  But  the  defendants 
can  be  chargeable  only  as  indorsers;  and  this  would  be  so,  without  any  refer- 
ence to  the  limited  terms  of  the  bill  of  particulars,  whether  the  transaction  be 
treated  as  a  discount,  and  therefore  a  purchase  of  the  note,  or  as  a  loan  of 
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money,  taking  the  note  in  payment,  or  even  as  a  taking  of  the  note  in  payment 
of  an  antecedent  debt.  Yiewed  in  either  light,  due  presentment  for  payment 
and  due  notice  of  non-payment  were  indispensable  to  create  any  liability  on  the 
part  of  the  defendants.  There  is  proof  sutficient  of  due  presentment  of  the  note 
tor  pa)MTient,  but  there  is  no  direct  proof  of  notice  of  non-payment.  The  only 
question,  therefore,  is  whether  there  is  evidence  from  which  notice  may  be  in- 
ferred. It  has  been  often  held  that  part  payment,  a  promise  to  pay,  or  an 
acknowledgment  of  liability  by  the  indorser  after  the  note  becomes  due,  is 
pinma  facte  evidence,  not  only  of  notice,  but  of  presentment.  Xow,  what  are 
the  facts  in  relation  to  the  note  in  question?  We  have  already  seen  thaf  there 
is  sufficient  presumptive  evidence  that  Peck  was  the  agent  of  the  defendants, 
acting  for  himself  and  the  others,  ^nd  that  his  acts  and  admissions,  relating  to 
the  joint  interest,  within  the  scope  of  his  presumed  authority,  which  of  course 
extended  to  this  note  as  a  part  of  the  joint  concern,  are  to  be  considered  as  the 
acts  and  admissions  of  all.  It  appears  that,  after  the  note  became  due,  several 
payments  were  made  upon  it;  but  as  it  does  not  appear  but  that  these  pay- 
ments were  made  by  the  makers  of  the  note,  they  will  be  passed  by.  What  is 
material  to  be  noticed  is,  that  after  the  note  had  been  duly  protested  for  non- 
payment, it  was  charged  and  kept  in  a  separate  account,  and  that  Peck,  on  a 
proposal  to  him  to  have  it  transferred  to  the  general  account,  requested  that  it 
might  continue,  for  the  sake  of  convenience,  to  remain  charged  and  kept,  as  it 
had  been,  in  a  separate  account.  In  May,  1842,  an  account  of  this  note,  to- 
gether with  an  account  of  the  other  note,, separately  stated,  was  rendered  to 
Peck.  He  acknowledged  the  receipt  of  both  accounts  in  June  following,  mak- 
ing no  objection  whatever  to  the  account  of  this  note,  nor  indeed  an\^  objection 
to  the  account  of  the  other  note,  except  that  credit  was  not  given  the  defend- 
ants for  certain  demands,  called  the  Truesdell  and  Burrows  notes,  for  which 
they  claimed  an  allowance.  Now,  is  not  the  request  to  have  this  note  remain 
charged  and  kept,  as  it  had  been  in  a  separate  account,  coupled  with  the  fact  of 
an  account  so  charged  and  stated  being  rendered,  received,  and  retained  with- 
out objection,  an  acknowledgment  of  liability  to  pay  the  note,  and  can  it  beat 
all  material  whether  the  acknowledgment  was  before  or  after  the  assignment,, 
or  whether  to  the  plaintiffs  or  the  assignees? 

I  have  said  that  no  objection  was  made  to  the  account  of  this  note;  and 
such,  I  think,  is  the  just  inference  from  the  letter  of  Peck.  But  if  the  objec- 
tion was  intended  to  apply  to  the  account  of  this  note  as  well  as  to  the  account 
of  the  other  note,  it  was  not  an  objection  to  the  justness  or  correctness  of  any 
item  in  either  account,  but  merely  to  the  amount  of  the  balance  claimed.  The 
objection  was  that  a  certain  credit  had  not  been  given,  thereby  impliedly  ad- 
mitting that  the  note  was  a  proper  item  in  the  account.  In  Campbell  v.  Web- 
ster, 2  Mann.,  G.  &  S.,  258,  where  the  defendant,  in  answer  to  an  account  sent 
him  by  the  plaintiff,  admitted  it  to  be  all  correct,  except  that  the  plaintiflP  had 
not  credited  him  for  a  certain  claim  he  had,  and  said  he  would  pay  the  bill 
mentioned  in  the  account  if  the  plaintiff  would  allow  that  claim,  it  was  held 
that  this  amounted  to  an  admission  of  liability  to  pay  the  bill,  a  counterclaim 
being  made  the  only  objection  to  paying;  and  that  an  admission  of  liability 
amounted  to  an  admission  that  all  had  been  done  which  was  requisite  to  con- 
stitute such  liability.  This  is  decisive  that  the  setting  up,  in  the  present  case, 
of  a  claim  for  a  credit  as  the  only  objection,  with  total  silence  as  to  the  want 
of  notice,  is  an  acknowledgment  of  liability  to  pay  the  note  in  question,  and 
thereby  an  admission  that  notice  had  been  given. 
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§  1 1 95.  Eoidence  as  to  purchase  and  discharge  of  notes  considered. 

7.  The  only  remaining  question  in  the  case  arises  upon  tlie  claim  set  up  by. 
the  defendants  on  account  of  certain  demands,  called  the  Truesdell  and  Bur- 
rows notes,  alleged  to  have  been  included  in  the  purchase  from  the  plainUtfs, 
and  to  have  been  controlled  or  discharged  by  them.  The  circumstances  attend- 
ing the  Truesdell  debt  appear  to  be  these.  On  the  10th  of  January,  1S35, 
resolutions  were  passed  by  the  directors  of  the  branch  bank,  recommending  a 
compromise  of  the  debt,  and  an  acceptance  of  an  offer  which  had  been  made 
by  the  Truesdells  to  pay  fifty  per  cent,  as  a  composition.  The  resolutions  were 
transmitted  the  same  day  to  the  parent  bank,  and  the  compromise  so  recom- 
mended was  approved  of  by  the  parent  bank  on  the  16th  of  the  same  month. 
The  return  made  by  the  branch  to  the  parent  bank  on  the  1st  of  June  there-* 
after,  contains  the  debt  in  the  list  of  the  suspended  debt,  marked  as  "  desper- 
ate," that  is,  of  little  or  no  value.  The  same  return  states  that  the  compromise 
had  been  carried  into  effect.  So  it  appears  that  the  debt  had  not  only  been 
marked  and  returned  as  bad  and  hopeless,  as  early  at  least  as  the  1st  of  June, 
1835,  but  had  in  fact  then  been  compounded,  and  was  so  stated  in  the  return, 
by  the  payment  of  fifty  per  cent.  The  debt,  notwithstanding,  still  continued 
on  the  books  of  the  branch  bank,  through  some  inadvertence  or  negligence,  in 
the  hst  of  suspended  debts,  up  to  the  2d  of  March,  1836,  to  which  time  the 
contract  of  purchase  had  relation ;  the  debt  never  having  been  transferred,  as 
it  is  said  it  should  have  been,  to  the  general  loss  account.  The  inference  from 
all  this  is,  that  though  the  debt  stood  on  the  books  apparently  as  a  subsisting 
debt  for  a  balance  of  fifty  per  cent.,  it  was  not  in  fact  a  subsisting  debt,  but 
had  been  canceled  and  discharged.  If  this  fact  was  known  to  the  defendants 
at  the  time  of  the  purchase,  the  circumstance  of  the  debt  continuing  on  the 
books  in  the  list  of  suspended  debts  can  be  of  no  real  importance,  it  appears 
that  two  of  the  defendants.  Peck  and  Lyman,  acted  cas  directors  of  the  branch, 
from  some  time  in  1834  to  September,  1835,  when  the  branch  office  closed. 
This  of  course  included  the  time  when  the  resolutions  referred  to  were  passed, 
and  the  compromise  in  pursuance  of  them  was  carried  into  effect.  These  two 
defendants,  therefore,  one  of  them  being,  as  we  have  seen,  the  agent  in  making 
the  purchase,  must  be  presumed  to  have  had  knowledge  of  the  facts  in  relation 
to  the  debt;  and  if  so,  it  would  seem  to  be  very  clear  that  the  defendants, 
especially  as  the  purchase  of  the  suspended  debt  was  in  the  lump  on  an  estimate 
of  its  value  in  gross,  and  at  a  great  discount  on  that  estimate,  cannot  make  the 
debt  in  question  the  foundation  of  a  claim. 

The  other  debt,  the  Burrows  debt,  consisting  of  two  notes,  also  stood  on  the 
books  of  the  branch,  in  the  list  of  suspended  debts,  apparently  a  debt  due  at  the 
time  of  the  contract  of  purchase.  It  appears  that  a  compromise  of  this  debt 
had  been  agreed  upon  by  and  between  the  parent  bank  and  Burrows,  and  that 
the  compromise  was  carried  into  effect  on  the  1st  of  May,  1835,  by  giving  up 
the  two  notes  to  Burrows,  and  taking  his  note  for  thirty-three  and  a  third  per 
cent,  of  the  amount.  Burrows  failed  to  pay  the  note  so  given  by  him,  and  the 
compromise,  by  its  own  terms,  became  null  and  void;  but  the  two  notes  which 
had  been  given  up  were  retained  by  him.  In  the  return  made  by  the  branch  to 
the  parent  bank  on  the  1st  of  June,  1835,  before  spoken  of,  this  debt  is  men- 
tioned in  a  memorandum  at  the  bottom  as  having  been  compromised  at  thirty- 
three  and  a  third  per  cent.,  which  memorandum  is  signed  by  Mr.  Lyman,  one 
of  the  defendants,  as  director.  The  defendants,  therefore,  are  to  be  taken  as 
having  full  knowledge  of  the  condition  and  circumstances  of  the  debt  at  the 
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time  of  the  purchase.  They  purchased  the  claim,  whatever  it  was.  In  the  state 
in  which  it  then  existed,  as  they  purchased  the  other  claims  composing  the  lump 
of  the  suspenJed  debt.  For  anything  that  appears,  the  claim  exists  in  the  same 
state  now  as  it  did  then.  The  plaintifiPs  have  not  discharged  it,  interfered  with 
it  in  any  way,  or  done  anything  to  deprive  the  defendants  of  any  right  or  ben- 
efit they  could  claim  in  or  out  of  it  under  the  purchase.  The  plaintiffs  sold  the 
iebt  as  it  was,  as  they  sold  the  rest  of  the  suspended  debt,  without  any  guar- 
anty or  representation  whatever  on  their  part;  and  the  appearance  of  it,  as 
presented  by  the  books,  could  not  have  deceived  or  misled  the  defendants,  two 
of  them  having  officiated  as  directors  of  the  branch  at  the  time  the  ocympro- 
^mise  was  effected.  It  must  be  presnmed  that  these  two  defendants,  one  of 
whom,  as  before  remarked,  was  the  agent  in  making  the  purchase,  knew  the 
terms  of  the  compromise,  and  all  that  had  been  done  in  pursuance  of  it.  I  am 
obliged,  therefore,  to  say  that  I  see  no  legal  grounds  on  which  this  claim,  any 
more  than  the  other,  can  bj  sustained. 

Having  thus  disposed  of  all  the  questions  raised  in  the  case,  I  have  only  to 
say,  in  conclusion,  that  the  result  from  the  whole  is  that,  for  the  reasons  givea 
on  some  of  the  points  reserved,  the  verdict,  in  my  opinion,  ought  to  be  set  aside 
and  a  new  trial  granted. 

§  1 1 96,  Bank  cannot  sue  in  its  own  name  upon  note  payable  to  its  cashier. 

Opinion  by  Nelson,  J. 

The  plaintiffs  cannot  recover  the  amount  of  the  large  note  made  by  the 
defendants  on  the  1st  of  April,  1836,  and  payable  to  Samuel  Jaudon,  four  years 
after  date,  because  they  do  not  show  a  legal  title  to  the  same.  That  is  in  Jau- 
don. The  addition  of  "cashier"  is  but  a  description  of  the  person.  I  find  no 
authority  which  will  authorize  the  admission  of  parol  evidence  for  the  purpose 
of  showing  that  the  note  arose  out  of  a  transaction  between  the  parties  to  this 
suit,  in  which  Jaudon  acted  as  agent,  and  took  the  note  in  his  own  name  for  the 
benefit  of  the  bank.  The  parties  to  the  note  must  appear  upon  its  face.  If  the 
name  of  the  principal  appears  there,  that  will  be  sufficient,  though  the  note  is 
taken  in  the  name  of  his  agent.  It  is  then,  in  contemplation  of  law,  taken  in 
the  name  of  the  principal,  and  he  is  the  payee.  Any  other  rule  would  very 
much  embarrass  the  negotiability  of  this  species  of  commercial  paper. 

§  1 1 97  •  nor  is  such  note  evidence  in  favor  of  hank  under  money  counts. 

2.  The  legal  interest  in  the  note  being  in  Jaudon  as  payee,  the  note  is  evidence 
under  the  money  counts  only  of  money  had  and  received  by  the  defendants 
from  him,  and  not  from  the  plaintiffs,  and  is  not  available  to  sustain  the  conDt 
for  money  had  and  received.  If  the  declaration  had  embraced  a  count  founded 
on  the  original  consideration,  it  may  be  that  on  canceling  the  note  the  plaintiffs 
could  have  sustained  the  suit.  It  is  a  note  given  to  Jaudon  for  property  sold 
and  delivered  by  the  plaintiffs  to  the  defendants,  and  I  do  not  see  but  that  upon 
surrendering  it  the  plaintiffs  might  have  gone  on  the  original  consideration  the 
same  as  if  the  note  had  been  given  to  themselves. 

§  1 1 98,  Account  stated. 

3.  The  plaintiffs  cannot  recover  on  the  count  for  an  account  stated.  The  ac- 
counts were  rendered  to  Eobertson  and  others,  assignees  and  owners  of  the 
demands  by  virtue  of  the  assignment  of  the  4th  of  September,  1840.  The  ac- 
counts were  stated  between  them  and  the  defendants,  and  any  promise,  express 
or  implied,  arising  therefrom,  or  to  be  predicated  upon  the  rendering  of  such 
accounts,  is  a  promise  to  Robertson  and  others,  not  to  the  plaintiffs.     No  foun- 
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dation  is  laid  for  implying  a  promise  to  the  latter.  Eobertson  and  others  were 
not  their  agents.  They  were  owners,  acting  for  themselves,  as  trustees  for 
the  creditors.  The  plaintiffs  are  neither  the  legal  nor  beneficial  owners  of 
the  note. 

4r.  The  plaintiffs  are  entitled  to  recover  in  their  name  the  balance  due  on  the 
small  note  of  $5,000,  made  by  Lyman  &  Cole,  and  indorsed  by  tbe  defendants. 
The  proofs  in  the  case  are  full  to  show  that  John  Peck  acted  as  the  agent  of 
the  other  defendants  throughout  the  transaction,  both  in  negotiating  the  pur- 
chase, and  in  conducting  and  arranging  the  payments  subsequently.  This  being 
so,  his  acts  and  admissions  afford  satisfactory  evidence  that  all  the  defendants 
were  properly  charged  as  indorsers  of  the  note.  Payments  were  made  and  ar- 
rangements entered  into,  wholly  irreconcilable  with  the  idea  that  they  or  any 
of  them  had  become  discharged  from  their  obligation  by  the  laches  of  the 
holder  or  otherwise.  The  rendition  of  the  accounts,  also,  including  this  note, 
and  the  claiming  of  a  balance  without  any  objection  being  made  to  this  item, 
lead  to  the  same  conclusion. 

5.  The  debt  of  Truesdell  &  Son  was  compromised  conditionally  at  the  branch 
office  at  Burlington  for  fifty  per  cent,  on  the  10th  of  January,  1845;  the  trans- 
action was  approved  by  the  parent  bank  on  the  16th  of  January,  and  the 
amount  was  paid  before  the  purchase  of  the  assets  of  the  branch,  all  which 
was  known  to  some,  if  not  all,  of  the  defendants  at  the  time.  The  S.  E.  Bur- 
rows debt  of  $2,766.57,  including  interest,  was  compromised  on  the  11th  of 
April,  1845,  for  thirty-three  and  one-third  per  cent.,  and  his  note  was  taken  for 
that  amount,  $922.19,  on  the  1st  of  I^ay  thereafter,  and  the  original  paper 
given  up.  This  was  the  Burlington  debt,  and  the  transaction  was  well  known 
at  the  branch  office.  The  compromise,  as  it  regarded  other  debts  due  the  parent 
bank,  was  afterwards  annulled  on  account  of  the  failure  of  Burrows  to  carry  it 
into  effect,  and  another  was  then  eflFected  with  the  bank,  but  it  had  nothing  to 
do  with  the  Burlington  debt.  That  remained  as  it  stood  at  the  time  of  the 
purchase  by  the  defendants.  The  defendants,  or  some  of  them,  must  have  been 
fully  acquainted  with  the  situation  of  these  debts  at  the  time  of  the  negotiation 
for  the  purchase,  and  the  bank  has  not  interfered  or  changed  the  condition  or 
character  of  them  since.  There  was  no  guaranty  of  the  amounts  due,  and  as 
the  demands  had  accrued  at  the  Burlington  office,  where  two  of  the  defendants 
were  directors,  they,  it  is  to  be  presumed,  knew  more  about  them  in  every 
respect  than  the  officers  of  the  parent  bank. 

6.  The  proof  is  sufficient  to  show  that  the  purchase  was  made  by  the  defend- 
ants from  the  bank  chartered  by  the  state  of  Pennsylvania,  and  not  from  the 
old  bank.  For  these  reasons,  I  think,  there  should  be  a  new  trial,  with  costs, 
to  abide  the  event.  JVevr  tri<il  granted. 

BANK  OF  NEWBURY  v.  BALDWIN. 
(Circuit  Court  for  Massachusetts:  1  Clifford,  51»-524.    1860.) 

Opinion  by  Clifford,  J. 

Statement  of  Facts. —  This  case  was  in  some  respects  similar  to  the  preced- 
ing, being  an  action  of  assumpsit  upon  a  proniissor}'-  note  signed  by  James  W. 
Baldwin.     The  note  was  in  the  following  terms; 

"  $3,500.    Five  months  after  date  I  promise  to  pay  to  the  order  of  O.  C. 

Hale,  Esq.,  cashier,  thirty-five  hundred  dollars  at  either  bank  in  Boston,  valme- 

received." 
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The  plaintiff  bank  was  a  corporation  of  Yermont,  and  the  defendant,  at  the 
time  of  making  the  note  and  when  the  suit  was  brought,  was  a  citizen  of 
Massachusetts.  As  stated  in  the  previous  case,  the  defendant  had,  before  the 
commencement  of  the  suit,  obtained  a  certificate  of  discharge  from  his  debts  in 
the  insolvency  court  of  Massachusetts,  but  the  plaintiff  in  this  case  took  no  part 
in  the  insolvent  proceedings.  Defendant  pleaded  the  general  issue,  and  also  the 
certificate  of  discharge  in  bar  of  the  suit.  It  was  agreed  that  O.  C.  Hale  was 
the  cashier  of  the  Bank  of  Newbury  at  the  time  of  the  making  of  the  note.  The 
court  said:  "  Twoquestions  are  presented  for  decision,  but  one  of  them  is  the 
same  as  that  decided  in  the  preceding  case,  and  must  be  ruled  in  the  same  way ; '' 
^nd  it  was  held,  "  first,  that  the  power  given  to  the  United  States  to  pass  bank- 
rupt laws  is  not  exclusive;  second,  that  the  fair  and  ordinary  exercise  of  that 
power  by  states  does  not  necessarily  involve  a  violation  of  the  obligation  of 
contracts;  third,  but  where  in  the  exercise  of  that  power  the  states  pass  be- 
yond their  own  limits  and  the  rights  of  their  own  citizens,  and  act  upon  the 
rights  of  citizens  of  other  states,  there  arises  a  conflict  of  sovereign  power  and 
^  collision  with  the  judicial  powers  granted  to  the  United  States  which  renders 
the  exercise  of  such  a  power  incompatible  with  the  rights  of  other  states. 
Ogden  V.  Saunders,  12  Wheat.,  213,  271;  Boyle  v,  Zacharie,  6  Pet.,  635." 

§  1199.  Parol  evidence  admissibl-e  to  show  note  to  cashier  belonged  to  bank. 

Another  question,  however,  is  presented  in  this  case  which  deserves  to  be 
very  carefully  considered.  It  is  insisted  by  the  defendant  that,  inasmuch  as 
the  promise  is  expressed  to  O.  C.  Hale,  cashier,  without  any  designation  of  the 
plaintiff  corporation,  that  the  law  applicable  to  negotiable  paper  deems  the 
promise  to  be  made  to  O.  C.  Hale  as  the  i>ayee  of  the  note,  and  that  no  one 
else  can  have  the  legal  title  without  indorsement;  and  consequently  it  is  imma- 
terial in  whom  the  equitable  interest  may  be.  Mere  abstract  propositions  are 
-of  little  utility  in  the  determination  of  a  case,  unless  they  are  based  upon 
the  actual  facts,  as  proved  or  admitted  by  the  parties.  Hale  was  in  fact 
the  cashier  of  the  plaintiff  bank  at  the  time  the  note  was  given,  and 
that  fact  appears  by  the  unconditional  admission  of  the  parties;  and  the  de- 
fendant also  admits,  if  the  evidence  is  admissible,  that  in  taking  the  note  he 
was  acting  as  the  cashier  and  agent  of  the  plaintiff  corporation.  It  is  clear, 
therefore,  that  the  only  question  presented  is,  whether  the  corporation  plaintiffs 
can  be  permitted  to  introduce  evidence  to  show  that  the  person  named  in  the 
note  in  taking  it  acted  on  their  account,  and  not  in  his  private  capacitv. 
Under  recent  decisions  in  this  country  it  cannot  be  doubted  that  if  the  payee 
had  been  described  in  the  note  as  cashier  of  the  Newbury  Bank,  the  suit 
in  this  case  would  have  been  well  brought  in  the  name  of  the  corporation. 
Assuming  the  fact  to  be  so,  the  case  would  then  fall  directly  within  the  de- 
cision in  the  case  of  the  Commercial  Bank  v,  French,  21  Pick.,  486,  and  sev- 
eral other  cases  therein  cited.  Now  it  seems  to  me  that  the  agreement  made 
by  the  parties  supplies  the  omission  in  the  note,  and  brings  the  case  within  the 
principle  of  that  decision. 

Reference  is  made  by  the  defendant  to  the  case  of  the  Bank  of  United  States 
V.  Lyman,  20  Yt.,  666,  (a)  as  asserting  a  contrary  doctrine.  But  it  should  be  ob- 
served that  there  was  no  agreement  in  that  case  showing  that  the  person 
named  as  payee  in  the  note  was  the  cashier  of  the  plaintiff  corporation.  On 
the  face  of  the  note  in  this  case  it  appears  that  O.  C.  Hall  was  cashier,  and 
with  the  agreement  superadded  to  what  is  written,  I  am -of  the  opinion  that 

(a)  1  Blatchford,  2»7.    See  fS  1189-119B,  •upm. 
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the  case  must  be  viewed  precisely  as  it  would  be  if  the  words  "cashier  of  the 
Bank  of  Newbury"  had  beeu  written  in  the  note,  and  on  that  state  of  the 
case  no  doubt  is  entertained  that  it  would  be  competent  for  the  plaintiffs  to 
prove  by  parol  evidence  that  the  cashier,  in  taking  the  note,  was  acting  as 
cashier  and  agent  of  the  corporation.  Banking  corporations  necessarily  act  by 
some  agent,  and  according  to  the  uniform  usage  the  principal  portion  of  their 
business  is  transacted  through  their  cashier.  There  is  some  conflict  in  the  au- 
thorities applicable  to  the  particular  question  under  consideration,  and  it  may 
well  be  admitted  that  it  is  not  easy  to  reconcile  them,  or  to  deduce  from  them 
a  rule  of  universal  application.  Between  the  origmal  parties  to  a  note  or  bill 
of  exchange,  the  general  rule  appears  to  be  that  the  facts  are  open  to  inquiry, 
and  consequently  that  an  agent  is  not  liable  to  be  sued  upon  contracts  made 
by  him  in  behalf  of  his  principal  if  the  name  of  the  principal  is  disclosed  and 
made  known  to  the  person  contracted  with,  at  the  time  of  entering  into  the 
contract.  Accordingly  it  was  held,  in  the  case  of  Watervliet  Bank  v.  White, 
1  Denio,  608,  that  the  endorsement  of  a  note  to  "E.  Oicott,  Esq.,  cashier,  or 
order,"  made  upon  it  at  the  time  of  the  purchase  of  the  note  by  the  bank  of 
which  the  indorsee  was  the  cashier,  had  the  eflfect  to  transfer  the  same  to  the 
corporation,  it  appearing  from  the  pleadings  and  proof  that  such  was  the  de- 
sign of  the  transaction.  Folger  v.  Chase,  18  Pick.,  63;  Hartford  Bank  v. 
Barry,  17  Mass.,  94.  Where  individuals  subscribe  their  proper  names  to  a 
promissory  note,  pinma  facie  they  are  personally  liable,  although  they  add  a 
description  of  the  character  in  which  the  note  is  given;  but  it  was  held  in  the 
case  of  Brockway  v.  Allen,  17  Wend.,  40,  that  such  presumption  of  liability 
might  be  rebutted  by  proof  that  the  note  was  in  fact  given  by  the  makers  as 
the  agent  of  the  corporation  for  a  debt  of  the  corporation  due  to  the  payee, 
and  that  they  were  duly  authorized  to  make  such  a  note  as  the  agents  of  the 
corporation ;  and  the  court  say  that  such  facts  may  be  pleaded  in  bar  of  an 
action  against  the  makers  averring  knowledge  on  the  part  of  the  payee.  Nu- 
merous other  cases  have  been  decided,  in  this  and  other  states,  which  must  have 
proceeded  upon  the  same  ground  as  that  last  cited,  else  the  principle  on  which 
they  I'est  cannot  be  sustained.  Long  v.  Colburn,  11  Mass.,  97;  Mann  v. 
Chandler,  9  Mass.,  335;  Episcopal  Soc.  of  Dedham  v.  Episcopal  Church,  1 
Pick.,  372;  Emerson  v,  Prov.  Ilat  Man.  Co.,  12  Mas^.,  237;  Ballou  ».  Talbot, 
16  Mass.,  461 ;  Kice  v,  Gove,  22  Pick.,  158;  Shaw  v,  Nudd,  8  Pick.,  9;  Now 
Eng.  Mut.  Ins.  Co.  v.  Dewolf,  8  Pick.,  56;  Med  way  Cotton  M.  Co.  v.  Adams, 
10  Mass.,  360;  Thacher  v,  Winslow,  5  Mason,  58;  Taunton  &  So.  Boston  Turn- 
pike V.  Whiting,  10  Mass.,  327;  Gilmore  v.  Pope,  5  Mass.,  491;  Inhabitants  of 
Garland  v.  Reynolds,  20  Me.,  45;  Varner  v.  Nobleborough,  2  Me.,  121;  Irish  v. 
Webster,  5  Me.,  171. 

Morton,  J.,  says  in  Commercial  Bank  v,  French,  21  Pick.,  490:  "The  prin- 
ciple is  that  the  promise  must  be  understood  according  to  the  intention  of  the 
parties.  If  in  truth  it  be  an  undertaking  to  the  corporation,  whether  a 
right  or  wrong  name,  whet^her  the  name  of  the  corporation  or  some  of  its 
officers  be  used,  it  should  be  declared  on  and  treated  as  a  promise  to  the  corpo- 
ration. Where  the  instrument  appears  to  be  executed  in  the  name  of  the  prin- 
cipal, the  form  of  the  words  is  not  material."  Wilks  v.  Back,  2  East,  142; 
Spittle  V.  Lavender,  5  Moore,  270;  Pigott  v,  Thompson,  3  Bos.  &  Pull.,  147; 
Combe's  Case,  9  Coke,  77a/  Frontin  v.  Small,  2  L.  Raym.,  1418;  Taylor  v.  Dob- 
bins, 1  Strange,  399;  Mott  v.  Hicks,  1  Cow.,  513.  So,  also,  where  a  check  was 
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drawn  by  a  person  who  was  a  cashier  of  an  incorporated  bank,  and  it  appeared 
doubtful  upon  the  face  of  the  instrument  whether  it  was  an  official  or  private 
act,  parol  evidence  was  held  to  be  admissible  to  show  that  it  was  an  official  .act. 
Mechanics'  Bank  of  Alexandria  v.  Bank  of  Columbia,  5  Wheat.,  326.     That 
case  is  a  much  stronger  one  than  the  case  at  bar,  because  the  promisor  had 
signed  his  name  to  the  check  without  any  designation  of  his  official  character,, 
and  in  disposing  of  the  case  Mr.  Justice  Johnson  says,  it  is  by  no  means  true, 
as  was  contended  in  argument,  that  the  acts  of  agents  derived  their  validity 
from  professing  on  the  face  of  them  to  have  been  done  in  the  exercise  of  their 
agency.    In  the  more  solemn  exercise  of  derivative  powers,  as  applied  to  the 
execution  of  instruments  known  to  the  common  law,  rules  of  form  have  been 
prescribed;  but  in  the  diversified  duties  of  a  general  agent  the  liability  of  the 
principal  depends  upon  the  facts  that  the  act  was  done  in  the  exercise  and 
within  the  limits  of  the  powers  delegated.     These  facts^  says  the  learned  judge, 
are  necessarily  inquirable  into  by  a  court  and  jury.    See,  also,  Hodgson  v. 
Dexter,  1  Cranch,  345.     Although  it  is  stated  that  the  defendant  objects  to 
the  admission  of  the  note  in  evidence,  still  it  is  evident  that  the  question  is  not 
broadly  presented  for  decision  independently  of  the  agreed  statement,  because 
the  admitted  fact  that  the  payee  of  the  note  was  the  cashier  of  the  Bank  of 
Newbury  at  the  time  of  the  making  of  the  note  is  as  much  a  part  of  the 
agreed  case  as  the  note  itself;  so  that  in  determining  the  question,  that  fact 
must  be  superadded  to  the  note,  else  the  decision  of  the  court  would  turn  upon 
something  less  than  the  whole  case;  and,  indeed,  the  agreed  statement  proceeds 
throughout  upon  the  ground  that  nothing  is  wanting  to  make  out  the  plaintiffs 
case  under  the  general  issue,  except  proof  of  the  fact  that,  in  taking  the  note, 
O.  C.  Hall  was  acting  as  cashierand  agent  of  the  plaintiflf  corporation;  whether 
that  evidence  is  admissible  or  not  is  the  question  submitted  to  the  determination 
of  the  court,  and  nothing  else  is  submitted  under  the  plea  of  the  general  issue. 
Under  the  special  circumstances  of  this  case,  I  am  of  the  opinion  that  the  en- 
dence  is  admissible,  and,  according  to  the  agreement  of  the  parties,  the  defend- 
ant must  be  defaulted.  I 

I 

I 

FULLERTON  v.  BANK  OF  UNITED  STATES.  I 

(1  Peters,  604-619.    1828.) 

The  act  of  Ohio,  referred  to  in  the  opinion,  permitted  a  joint  action  by  banks 
or  bankers  against  the  drawers  and  indorsers  of  bills  and  notes,  saving  to  each 
defendant  all  separate  defenses. 

Opinion  by  Mr.  Justice  Johnson. 

Statemp:nt  of  Facts. —  This  cause  comes  up  from  the  circuit  court  of  Ohio  on 
a  writ  of  error.  The  record  exhibits  a  judgment  recovered  by  the  defendants 
here  against  the  plaintiffs,  in  an  action  for  money  lent  and  advanced.  The 
plea  was  7ion-as8umj?8it,  with  notice  of  a  discount  and  a  verdict  for  plaintiff 
below. 

The  errors  assigned  arise  upon  various  bills  of  exception,  the  first  of  which 
was  taken  to  the  evidence  offered  to  maintain  an  action,  in  these  words:  "The 
plaintiff,  in  support  of  his  action,  offered  in  evidence  the  following  promissory 
note  drawn  by  Isaac  Cook,  and  indorsed  by  Humphrey  FuUerton,  John  Waddle 
and  John  Carlisle." 
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"$4,000.  Cincinnati,  February  1,  1820. 

"  Sixty  days  after  date  I  promise  to  pay  John  Carlisle  or  order,  at  the  office 
of  discount  and  deposit  of  the  Bank  of  the  United  States  at  Cincinnati,  $4,000, 
for  value  received. 

(Signed)  "Isaac  Cook." 

Indorsed  — "  John  Carlisle,  John  Waddle,  Humphrey  FuUerton." 

"  To  the  introduction  of  this  evidence  the  defendant,  by  his  counsel,  objected, 
as  evidence  of  a  several  contract  of  the  drawer  and  each  of  the  indorsers  on  the 
note,  and  not  of  any  joint  undertaking  or  liability  of  the  defendants;  which 
objection  was  overruled  by  the  court,  and  the  note  permitted  to  be  read  in  evi- 
dence under  the  act  of  the  general  assembly  of  Ohio,  entitled  '  An  act  to  regu- 
late judicial  proceedings  where  banks  and  bankers  are  parties,  and  to  prohibit 
the  issuing  of  bank  bills  of  certain  descriptions,'  passed  18bb  of  February,  1820, 
to  which  decision  the  counsel  excepted." 

Cook,  it  appears,  was  originally  made  a  party  defendant  to  the  action,  but 
died  pending  the  suit;  the  plaintiff  suggested  his  death  on  the  record,  and  went 
to  trial  against  the  remaining  three  defendants.  In  order  to  understand  the 
bearing  which  the  instruction  moved  for  has  upon  the  cause,  it  is  necessary  to 
remark  that  the  state  of  Ohio  was  not  received  into  the  Union  until  1802,  so 
that  the  Process  Act  of  1792  (1  Stats,  at  Large,  275),  which  is  expressly  con- 
fined in  its  operation  to  the  day  of  its  passage,  in  adopting  the  practice  of  the 
state  courts  into  the  courts  of  the  United  States,  could  have  no  operation  in 
that  state.  But  the  district  court  of  the  United  States  established  in  the  state 
in  1803  was  vested  with  all  the  powers  and  jurisdiction  of  the  district  court  of 
Kentucky,  which  exercised  full  circuit  court  jurisdiction  with  power  to  create 
a  practice  for  its  own  government. 

§  1200.  United  States  courts  may  adopt  state  practice  as  to  hringing  joint 
action  against  drawers  and  indorsers. 

The  district  court  of  Ohio,  it  appears,  did  not  create  a  system  for  itself,  but 
finding  one  established  in  the  state  in  the  true  spirit  of  the  policy  pursued  by 
the  United  States,  proceeded  to  administer  justice  according  to.  the  practice 
of  the  state  courts,  or  in  effect  adopted  by  a  single  rule  the  state  system  of 
practice  in  the  same  mode  in  which  this  court  at  an  early  period  adopted  the 
practice  of  the  king^s  bench  in  England.  So  that  when  the  seventh  circuit 
was  established  in  the  year  1807,  the  judge  of  this  court  who  was  assigned  to 
that  circuit  found  the  practice  of  the  state  courts  adopted  in  fact  into  the  cir- 
cuit court  of  the  United  States.  It  has  not  been  deemed  necessary  to  make 
any  material  alterations  since;  but  as  far  as  it  was  found  practicable  and  con- 
venient, the  state  practice  has,  by  a  uniform  understanding,  been  pursued  by 
that  court  without  having  passed  any  positive  rules  upon  the  subject.  The  act 
of  the  18th  of  February,  1820,  alluded  to  in  the  bill  of  exceptions,  was  a  very 
wise  and  benevolent  law,  calculated,  principally,  to  relieve  the  parties  to  prom- 
issory notes  from  accumulated  expenses.  Its  salutary  effects  produced  its  im- 
mediate adoption  into  the  practice  of  the  circuit  court  of  the  United  States; 
and  from  that  time  to  the  present,  in  innumerable  instances,  suits  have  been 
there  prosecuted  under  it.  The  alteration  in  practice  (properly  so  called)  pro- 
duced by  the  operation  of  this  act  was  very  inconsiderable,  since  it  only  re- 
quires notice  to  be  given  of  the  cause  of  action  by  indorsing  it  on  the  writ  and 
filing.it  with  the  declaration,  after  which  the  defendants  were  at  liberty  to 
manstge  their  defense  as  if  the  note  had  been  formally  declared  upon  in  the 
usual  manner.    It  is  not  contended  that  a  practice,  as  such,  can  only  be  sus- 
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tained  by  written  rules ;  such  must  be  the  extent  to  which  the  argument  goes, 
or  certainly  it  would  not  be  supposed  that  a  party  pursuing  a  former  mode  of 
proceeding,  sanctioned  by  the  most  solemn  acts  of   the  court,  through  the 
course  of  eight  years,  is  now  to  be  surprised  and  turned  out  of  court,  upon  a . 
ground  which  has  no  bearing  upon  the  merits. 

But  we  are  decidedly  of  opinion  the  objection  cannot 'be  maintained.    Writ- ; 
ten  rules  are  unquestionably  to  be  preferred,  because  their  commencement,  and 
their  action,  and  their  meaning,  are  most  conveniently  determined;  but  what 
want  of  certainty  can  there  be,  where  a  court  by  long  acquiescence  has  estab- 
lished it  to  be  the  law  of  that  court,  that  the  state  practice  shall  be  their  prac- 
tice, as  far  as  they  have  the  means  of  carrying  it  into  effect,  or  until  deviated 
from  by  positive  rules  of  their  own  making.     Such,  we  understand,  has  been 
the  course  of  the  United  States  court  in  Ohio  for  twenty-five  years  past.    The 
practice  may  have  begun  and  probably  did  begin  in  a  mistaken  construction  of 
the  process  act,  and  then  it  partakes  of  the  authority  of  adjudication.    Bat 
there  was  a  higher  motive  for  adopting  the  provisions  of  this  law  into  the 
practice  of  that  court;  and  this  bill  of  exceptions  brings  up  one  of  those  diffi- 
cult questions,  which  must  often  occur  in  a  court  in  which  the  remedy  is  pre- 
scribed by  one  sovereign,  and  the  law  of  the  contract  by  another.     It  is  not 
easy  to  draw  the  line  between  the  remedy  and  the  right,  where  the  remedy 
constitutes  so  important  a  part  of  the  right;  nor  is  it  easy  to  reduce  into  prac- 
tice the  exercise  of  a  plenary  power  over  contracts,  without  the  right  to  declare 
by  what  evidence  contracts  shall  be  judicially  established.     Suppose  the  state 
of  Ohio  had  declared  that  the  undertaking  of  the  drawer  and  indorser  of  a 
note  shall  be  joint  and  not  several,  or  contingent,  and  that  such  note  shail^  be 
good  evidence  to  maintain  an  action  for  money  lent  and  advanced :  would  not 
this  become  a  law  of  the  contract?    Where  then  would  be  the  objection  to  its 
being  acted  upon  in  the  courts  of  the  United  States?    Would  it  have  been  pru- 
dent or  respectful,  or  even  legal,  to  have  excluded  from  all  operation  in  the 
courts  of  the  United  States  an  act  which  had  so  important  a  bearing  upon  the 
law  of  contracts  as  that  now  under  consideration?    An  act  in  its  provisions  so 
salutary  to  the  citizen,  and  which,  in  the  daily  administration  of  justice  in  the 
state  courts,  would  not  have  been  called  upon  otherwise  than  as  a  law  of  the 
particular  contract;  a  law  which,  as  to  promissory  notes,  introduced  an  excep- 
tion into  the  law  of  evidence  and  of  actions.     It  is  true,  the  act  in  some  of  its 
provisions  has  inseparably  connected  the  mode  of  proceeding  with  the  right  of 
recover3\     But  what  is  the  course  of  prudence  and  duty  where  these  cases  of 
diflScult  distribution,  as  to  power  and  right,  present  themselves?    It  is  to  yield 
rather  than  encroach;  the  duty  is  reciprocal,  and  will,  no  doubt,  be  met  in  the 
spirit  of  moderation  and  comity.     In  the  conflicts  of  power  and  opinion,  in- 
separable from  our  very  peculiar  relations,  cases  may  occur  in  which  the  main- 
tenance of  principle  and  the  administration  of  justice,  according  to  its  innate 
and  inseparable  attributes,  may  require  a  different  course;  and  when  such  cases 
do  occur,  our  courts  must  do  their  duty;  but,  until  then,  it  is  administering  jus- 
tice in  the  true  spirit  of  the  constitution  and  laws  of  the  United  States  to  con- 
form, as  nearly  as  practicable,  to  the  admmistration  of  justice  in  the  courts  of 
the  state.     In  the  present  instance,  the  act  was  conceived  in  the.  true  spirit  of 
distributive  justice;  violated  no  principle;  was  easily  introduced  into  the  prac- 
tice of  the  courts  of  the  United  States;  has  been  there  acted  upon  through  a 
period  of  eight  years,  and  has  been  properly  treated  as  a  part  of  the  law  of 
that  court.     But  it  is  contended  that  it  was  improperly  applied  to  the  present 
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case,  because  the  note  bears  date  prior  td  the  passage  of  the  law;  and  this  cer- 
tainly presents  a  question  which  is  always  to  be  approached  with  due  precau- 
tion, to  wit,  the  extent  of  legislative  power  over  existing  contracts. 

§  1201.  An  act  modifying  the  rem^yon  contracts  of  a  certain  class  is  not  in- 
applicable  where  the  contra/it  was  made  hefore  its  passage. 

But  what  right  is  violated,  what  hardship  or  injury  produced  by  the  opera- 
tion of  this  act?  It  was  passed  for  the  relief  of  the  defendant,  and  is  effectual 
in  relieving  hini  from  a  weight  of  costs,  since  it  gives  to  the  plaintiff  no  more 
than  the  costs  of  a  single  suit,  if  he  should  elect  to  bring  several  actions  against 
drawer  and  indorser.  Nor  does  it  subject  the  defendants  to  any  inconvenience 
from  a  joint  action,  since  it  secures  to  each  defendant  every  privilege  of  plead- 
ing and  defense  of  which  he  could  avail  himself  if  severally  sued.  The  circuit 
court  has  incorporated  the  action,  with  all  its  incidents,  into  its  course  of  prac- 
tice; and  having  full  power  by  lavv  to  adopt  it,  we  see  no  legal  objection  to  its 
doing  so  in  the  prosecution  of  that  system  upon  which  it  has  always  acted.  It 
cannot  be  contended  that  the  liabilities  of  the  defendants  under  their  contract 
have  been  increased,  or  even  varied ;  and  as  to  change  in  the  mere  form  of  the 
remedy,  the  doctrine  cannot  be  maintained  that  this  is  forbidden  to  the  legis- 
lative power  or  to  the  tribunal  itself,  when  vested  with  full  power  to  regulate 
its  own  practice. 

The  next  bill  of  exceptions  has  relation  exclusively  to  the  discount.  It  sets 
out  a  great  deal  of  evidence,  and  sixteen  specifications,  if  they  may  be  so  called, 
of  the  prayers  asked  of  the  court  by  the  defendant's  counsel;  the  whole  mak- 
ing out  this  case.  It  appears  that  in  December,  1817,  Isaac  Cook's  note,  with 
these  indorsers  upon  it,  was  discounted  at  the  Bank  of  Cincinnati,  and  renewed 
every  sixty  days  down  to  February  1,  1820.  It  commenced  at  $6,000,  and  in 
September,  1818,  was  reduced  to  $4,000,  for  which  amount  it  was  renewed  uni- 
formily  down  to  the  last  date.  In  its  origin,  one  M'Laughlin's  name  was  also 
on  the  paper,  and  sometimes  he,  and  sometimes  Cook,  was  the  last  indorser, 
until  March,  1819,  when  Cook  was  uniformly  the  last  indorser  down  to  the 
date  of  the  present  note.  The  proceeds  of  the  successive  renewals  were,  of 
course,  credited  to  him,  and  passed  to  the  payment  of  the  preceding  note.  But 
on  this  note  Fullerton  stands  as  the  last  indorser,  and  the  proceeds  were  cred- 
ited to  him,  and  Cook's  note  of  the  preceding  date  was  charged  to  Fullerton's 
account  without  his  check,  thus  balancing  the  credit  which  the  discounting  of 
the  last  renewal  gave  to  Fullerton  on  the  books  of  the  bank.  The  note  so 
charged  was,  of  course,  not  protested,  and  thus  Fullerton  and  his  co-indorsers 
escaped  payment  of  that  note;  and  now  they  propose  to  escape  the'  payment 
of  this  by  insisting  that  without  a  check  from  Fullerton,  authorizing  the  appli- 
cation of  the  proceeds  as  credited  to  him  to  the  pa\^ment  of  the  previous  note, 
the  bank  is  still  indebted  to  him  to  that  amount.  This  is  an  ungracious  defense, 
and  one  which  no  court  of  justice  can  feel  disposed  to  sustain.  To  repel  it  the 
plaintiffs  introduced  witnesses  to  prove  that  this  note  was  expressly  discounted 
in  order  that  the  proceeds  might  be  applied  to  the  previous  note,  and  would 
not  have  been  discounted  otherwise;  and  contend  that  the  bank,  having  the 
fund  in  hand  to  pay  itself,  had  a  right  so  to  apply  it  without  a  check,  upon  the 
*  ground  of  implied  assent.  With  a  view  to  that  question,  the  defendants  below 
have  introduced  thirteen  out  of  sixteen  of  their  prayers.  They  all  go  to  main- 
tain the  single  proposition  that  Fullerton,  as  last  indorser,  was  entitled  to  credit 
for  the  proceeds  of  this  note,  and  is  still  entitled  if  they  have  not  been  legally 
applied  to  the  payment  of  the  note  which  preceded  it. 
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The  remaining  three  prayers,  to  wit,  the  thirteenth,  fourteenth  and  fifteenth, 
raise  a  question  on  the  sutficiency  of  the  demand  on  the  drawer,  and  of  the 
notice  of  non-payment  to  the  indorser,  and  the  proof  introduced  to  establish 
both  facts.  The  entry  in  the  record  on  the  subject  of  the  charge  to  the  jury 
is  in  these  terras:  ^'But  the  court,  instead  of  the  foregoing  instructions  as 
asked,  charged  and  instructed  the  jury  that  to  enable  the  plaintiffs  to  recover, 
the  jury  ought  to  be  satisfied  from  the  evidence  that  the  note  had  been  dis- 
counted by  and  become  the  property  of  the  bank;  that  it  was  in  the  bank  and 
not  paid  when  it  came  to  maturity ;  that  due  notice  of  the  protest  and  non- 
payment had  been  given  to  the  parties,  and  that  such  notice  had  been  put  into 
the  postoffice  the  day  after  the  last  day  of  grace  in  time  to  go  by  the  succeed- 
ing mail ;  that  every  note  discounted  in  bank  was  prima  facie  to  be  regarded 
as  a  business  note,  and  that  when  such  notes  were  discounted,  generally  and 
regularly,  the  proceeds,  of  the  note  should  be  carried  to  the  credit  of  the  last 
indorser  and  paid  to  bis  check ;  that  the  printed  and  published  roles  of  the 
bank  ought,  in  the  absence  of  other  testimony,  to  be  considered  as  r^^lating 
the  course  of  business  of  the  bank;  but  that  if  the  jury  were  satisfied  from  the 
evidence  that  a  practice  and  course  of  business  in  the  office  of  discount  and 
deposit  in  Cincinnati  bad  prevailed  and  was  known  to  defendants,  and  that  the 
note  in  question  had  been  discounted  and  treated  in  all  respects  according  to 
such  practice  and  course  of  business,  but  not  according  to  the  printed  rules,  the 
plaintiffs  liad  a  right  to  recover.  That  the  bank  had  not  a  right  to  apply  the 
proceeds  of  the  note  contrary  to  the  understanding  and  directions  of  the  last 
indorser,  or  to  any  other  use  than  the  use  of  the  last  indorser  without  his  con- 
sent; but  that  if  the  jury  were  satisfied  from  the  evidence  that,  according  to 
the  custom  and  practice  of  the  bank,  in  the  case  when  a  new  note  was  put  into 
the  bank  for  the  purpose  of  renewing  and  continuing  a  former  loan  or  discount, 
the  check  of  the  last  indorser  was  sometimes  required  and  sometimes  dispensed 
with,  and  that  in  the  latter  case  it  was  the  practice  to  file  away  the  old  note  as 
a  check,  and  that  if  the  note  sued  upon  had  been  discounted  and  treated  in  the 
latter  manner  with  the  consent  of  the  parties  to  it,  the  plaintiffs  had  a  right  to 
recover,  and  that  such  consent  may  be  inferred  and  found  by  the  jury  from  the 
facts  and  circumstances  given  in  evidence,  without  direct  or  positive  proof,  if, 
in  the  opinion  of  the  jury,  the  facts  and  circumstances  proved  warrant  such  in- 
ference. That  if  the  jury  find  the  note  was  not  discounted  the  plaintiff  cannot 
recover,  or  if  they  find  that  it  was  discounted  but  the  proceeds  remain  in  the 
bank  carried  to  the  credit  of  the  last  indorser,  and  not  drawn  or  applied  with 
his  consent  to  any  other  purpose,  the  money  may  and  ought  to  be  set  oflf 
against  the  note;  but  if  they  find  that  the  note  sued  on  was  put  into  bank  for 
the  purpose  of  renewing  a  former  note  or  loan,  and  for  no  other  purpose,  and 
with  the  understanding  of  all  the  parties  that,  if  discounted,  the  proceetis  coald 
and  would,  by  the  course  of  business  in  the  bank,  be  applied  solely  to  the  dis- 
charge of  the  former  note,  and  that  they  had  been  so  applied,  and  the  old  note 
retained  and  written  off  as  a  check  by  the  bank,  that  the  plaintiffs  ought  to 
recover." 

§  1  202.  Demand  where  note  is  held  hy  the  hank  where  it  is  payable. 

The  exception  taken  is  to  refusing  to  give  the  instructions  as  asked  and  to 
giving  them  in  the  form  in  which  they  were  propounded  to  the  jury.  And  the 
question  is  whether  the  instructions  given  covered  the  whole  ground  of  the  in- 
structions prayed  for  and  were  legally  correct  in  the  form  in  which  they  were 
rendered.     We  are  of  opinion  they  cover  the  whole  ground  taken  by  the  de- 
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fendants,  or  at  least  as  far  as  they  had  a  right  to  require.  This  will  be  obvi- 
ous from  a  simple  analysis  of  the  charge.  The  propositions  which  it  imports 
will  be  examined  in  their  order.  The  first  is  upon  the  sufficiency  of  the  de- 
mand, and  the  law  laid  down  on  this  point  is  "  that  on  a  note  made  payable  at 
3,  particular  bank  it  is  sufficient  to  show  that  the  note  had  been  discounted  and 
become  the  property  of  the  bank,  and  that  it  was  in  the  bank  not  paid  at  ma- 
turity." Nothing  more  than  this  could  have  been  required  of  the  court,  for  the 
positive  proof  that  the  bill  was  not  paid  will  certainly  imply  that  there  were 
no  funds  of  the  drawer  there  to  pay  it.  The  fact  could  not  have  been  made 
more  positive  by  inspection  of  the  books.  The  charge  is,  perhaps,  too  favorable 
to  the  defendants,  since  moderrt  decisions  go  to  establish  that  if  the  note  be  at 
the  place  on  the  day  it  is  payable,  this  throws  the  onus  of  proof  of  payment 
upon  the  defendant.  4  Johns.,  188.  This  is  more  reasonable  than  to  require 
of  the  plaintiff  the  proof  of  a  negative,  and  comports  better  with  the  general 
law  of  contracts. 

§  1203.  Notice  aJumld  he  mailed  so  as  to  go  hy  the  first  mail  leaving  after  the 
opening  of  husiness  hours  of  the  day  succeeding  the  last  day  of  grace. 

The  next  instruction  is,  in  the  language  of  the  court,  "  that  notice  of  the 
non-payment  and  protest  should  have  been  given  to  the  indorser  through  the 
medium  of  the  postoffice  the  day  after  the  last  day  of  grace,  in  time  to  go  by 
the  succeeding  ftiail."  The  defendant's  counsel,  in  arguing  on  this  part  of  the 
instruction,  insisted  much  on  the  obligation  on  the  plaintiff  t©  establish  defini- 
tively and  positively  that  the  notice  given  was  in  time  to  go  by  the  next  mail, 
but  has  not  adverted  to  his  own  omission  in  not  putting  into  the  case  evidence 
that  there  was  a  mail  established  from  Cincinnati  to  the  place  of  the  defend- 
ant's residence.  Yet,  if  the  jury  might  be  left  on  this  point  to  take  that  fact 
upon  notoriety  or  personal  knowledge,  it  would  be  difficult  to  maintain  that 
they  might  not,  on  the  same  grounds,  find  the  minor  fact  that  the  notice  depos- 
ited in  any  part  of  the  business  hours  of  that  day  would  be  in  time  for  the 
mail  ensuing  the  third  day  of  grace.  It  is  argued  that  the  language  used  by 
the  court  on  this  point  is  equivocal,  and  may  have  led  the  jury  to  suppose  that 
sending  the  notice  by  the  mail  which  succeeded  the  day  after  the  last  day  of 
grace  was  sufficient.  But  we  think  the  construction  is  forced.  The  words  are: 
^'  the  day  alter  the  last  day  of  grace,  in  time  to  go  by  the  succeeding  mail.'* 
Succeeding  what?  Obviously  the  last  day  of  grace;  otherwise  there  might  be 
no  necessity  for  putting  it  in  the  office  until  the  second  day  after  the  last  day 
of  grace,  whereas  the  necessity  of  putting  it  in  on  the  first  day  after  is  ex- 
pressed in  the  charge.  With  this  signification  it  was  rather  more  favorable 
than  need  be  given,  since  the  piail  of  the  next  day  may  have  gone  out  before 
early  business  hours,  or  no  mail  may  have  gone  out  for  several  days. 

§  120'l«  Where  one  note  is  discounted  in  renewal  of  anotlier  the  hank  may 
<:luxrge  the  old  note  to  the  last  indorser  and  credit  him  with  tlie  proceeds  of  the 
new  one. 

The  residue  of  the  charge  relates  to  the  application  of  the  proceeds  of  this 
note  to  the  previous  note  without  the  check  of  the  last  indorser,  and  this  also, 
we  think,  embraces  all  the  defendants  asked,  and  is  as  favorable  as  the  law 
^ould  sanction.  It  admits  that  this  should  be  regarded  as  a  business  note; 
that  the  proceeds  should  have  been  passed  to  the  credit  of  the  last  indorser, 
-and  should  not  have  been  applied  otherwise  than  by  his  assent;  but  it  then 
goes  on  to  assert  what  surely  could  not  be  controverted,  that  with  the  assent  of 
the  last  indorser  the  money,  instead  of  being  passed  to  his  credit,  might  be  oth- 
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erwise  applied ;  that,  with  his  consent,  it  might  be  applied  to  the  satisfaction  of 
another  note,  for  which  he  was  indorser,  without  his  checking  for  the  amount, 
and  that  his  consent  may  be  implied  from  circumstances  as  all  other  facts  may 
be.  The  jury  have  found,  then,  that  with  his  consent  it  was  so  applied,  and 
the  evidence  fully  bore  them  out  in  their  finding;  if  competent,  it  was  all  the 
law  requires. 

It  may  be  proper  to  observe  that  every  discount  is  in  the  nature  of  a  cross- 
action,  and  if  the  discount  filed  in  this  case  were  thrown  into  the  form  of  an  action, 
it  would  be  for  money  had  and  received  to  defendant's  use.  The  merits  of  this 
defense  need  only  be  tested  by  the  law  which  governs  that  action  to  make  it 
clear  that  the  evidence  would  not  sustain  it.  It  goes,  in  fact,  to  show  that,  in 
■what  are  called  renewals  of  bank  loans,  the  lending  is  qualified,  and  not  abso- 
lute; that,  when  credit  is  given  and  money  advanced  upon  a  note  of  that  de- 
scription, it  is  not  an  advance  on  general  account,  but  only  for  the  purpose  of 
a  specific  application.  Any  act  done  by  the  bank,  therefore,  whatever  be  the 
mere  form,  if  it  have  for  its  end  the  carrying  of  the  contract  into  effect,  in  its 
true  spirit  and  intent,  must  be  binding  upon  all  the  parties  to  the  contract. 
Nothing  more  is  affirmed  in  this  charge  or  verdict. 

One  general  objection  was  taken  in  argument  to  the  instruction  given,  im- 
porting a  charge  of  inconsistency,  inasmuch  as,  although  it  admits  the  note  to 
be  a  business  note,  as  it  is  called,  and  therefore  to  be  passed  to  the  credit  of  the 
last  indorser,  it  permits  it  to  be  treated  as  an  accommodation  note  in  allowing 
it  to  be  passed  to  the  credit  of  the  drawer.  But  if  this  were  strictly  the  fact, 
what  defense  does  it  afford  to  the  action  if  such  were  the  agreement  and  the 
real  understanding  of  the  parties?  In  strictness,  however,  it  was  not  passed  to 
the  credit  of  the  drawer  alone;  for,  in  the  progress  of  the  ruinous  system  of 
loans  which  prevails  over  the  country,  the  note  discounted  as  the  renewal  of  an 
accommodation  note  cannot  be  called  a  business  note,  nor  can  it,  in  correctness^ 
be  predicated  of  such  a  note  that  it  is  passed  to  the  credit  of  the  drawer  alone, 
when  the  last  indorser  has,  in  effect,  an  equal  relief  from  the  application  of  the 
proceeds. 

We  do  not  deem  it  necessary  to  consider  a  question  commented  upon  in  argu- 
ment by  the  counsel  for  the  bank,  and  perhaps  glanced  at  by  the  opposite  coun- 
sel, whether  this  note  was  not  void  as  an  accommodation  note  under  the  rules 
of  the  bank,  because  not  secured  by  a  deposit  of  stock.  No  one  of  the  excep- 
tions raises  the  question,  and  we  should  think  it  injustice  to  the  counsel  for  the 
plaintiffs  here  to  suppose  that  he  intended  to  raise  it. 

Judgment  affirmed^  with  costs. 

HOWE  MACHINE  COMPANY  v.  HADDEN. 
(Circuit  Court  for  Indiana:  8  Bissell,  208-210.     1878.) 

Statement  of  Facts. —  Action  on  promissory  notes  executed  by  Hadden, 
payable  to  Good,  who  indorsed  them  to  Fisher,  who  reindorsed  them  to  Good, 
who  indorsed  them  to  plaintiff.  Suit  was  brought  against  Hadden,  Good  and 
Fisher.     Fisher  demurred  to  the  declaration. 

§  1 205.  Indorsee  who  reindorses  note  to  his  indorser  not  liable  upon  it. 

Opinion  by  Gresham,  J. 

It  is  clear  that  Good  could  not  maintain  an  action  against  Fisher  on  the  lat- 
ter's  indorsements.  The  law  presumes  from  Good's  possession  of  the  notes, 
after  their  reindorsement  to  him  by  Fisher,  that  they  were  paid  by  Good  asthe 
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first  indorser.  And  further,  if  Good  could  sue  Fisher  on  the  latter's  indorse- 
ment, Fisher  could  turn  round  and  sue  Good  on  his  prior  indorsement.  Ta 
prevent  this  circuity  or  multiplicity  of  actions,  the  law  in  such  cases  allows  the 
liability  of  the  first  indorser  to  extinguish  the  liability  of  the  second.  Byles 
on  Bills,  154;  Bishop  v.  Hay  ward,  4  Term  R,  470.  Fisher's  liability  being  ex- 
tinguished as  between  him  and  Good,  can  the  plaintiff.  Good's  indorsee,  recover 
from  Fisher?  In  reason  it  would  seem  not  unfair  to  say  that  the  indorsement 
and  possession  of  Good,  the  payee,  was  prima  facie  evidence  that  he  had  got 
the  notes  back  by  payment  or  purchase.  But  if  the  indorsements  on  these 
notes  were  in  blank,  there  is  authority  for  saying  the  presumption  would  be  that 
Fisher  had  signed  for  the  accommodation  of  Good.  If  a  bill  or  commercial 
note  be  bought  from  the  maker  or  some  prior  indorser  before  maturity,  in  good 
faith,  the  indorsement  being  in  the  usual  form,  in  blank,  the  presumption  is  that 
the  subsequent  indorsements  were  made  for  the  accommodation  of  the  maker  or 
prior  indorser.  Palmer  v.  Whitney,  21  Ind.,  58;  Runyan  i^.  R3Qd,  6  Am.  L. 
Reg.  (O.  S.),  305;  Maulden  v.  Branch  Bank,  2  Ala.,  502.  The  third  note  in  suit 
was  past  due  some  time  before  any  of  the  indorsements  were  made  on  it;  as  to 
it  there  is  no  ground  for  presuming  that  Fisher  indorsed  for  Good's  accom- 
modation. The  indorsements  on  the  first,  Isecond  and  fourth  notes  are  without 
date,  and  the  presumption  is  that  they  were  made  before  maturity.  But  it  will 
be  observed  that  all  the  indorsements  are  special.  Good,  Fisher  and  the  plaint- 
iff are  the  only  persons  who  have  held  the  notes.  Good,  the  payee,  indorsed  to 
Fisher,  who  reindorsed  to  Good,  who  then  indorsed  to  the  plaintiff.  The. 
plaintiff  had  no  right  to  infer  that  Fisher  had  indorsed  for  the  accommodation 
of  Good.  In  fact,  the  special  indorsements  were  notice  to  the  plaintiff  to  the- 
contrary,  and  informed  it  that  Good  had  come  into  possession  of  the  notes  by 
payment  or  purchase.  Knowing  this,  the  plaintiff  had  no  more  right  to  buy  the 
notes  from  Good,  expecting  to  hold  Fisher  liable,  than  if  it  had  known  that 
Good  had  released  Fisher  for  a  consideration.  It  will  not  do  for  the  plaintiff 
to  insist  that  Fisher  must  be  held  to  have  indorsed  for  accommodation  of  Good, 
when  in  each  paragraph  of  the  complaint  it  is  alleged  that  "  said  Good  in- 
dorsed the  same  (note)  to  the  defendant  Fisher,  who  in  course  of  trade  indorsed 
the  same  to  said  Good,  who,  in  like  manner,  indorsed  the  same  to  this  plaintiff.'* 
Demurrer  sustained. 

§  1 206.  When  canse  of  action  accrues.—  Where  bills  are  made  payable  at  a  particular 
place,  the  right  of  action  accrues  on  demand  at  such  place,  and  the  statute  of  limitations  runs 
from  the  time  of  such  demand.     Picquet  v,  Curtis,*  1  Sumn.,  480,     See  §  1163. 

§  1 207.  If  a  note  be  made  payable  when  a  certain  party  shall  settle  his  accounts  with  the 
maker,  it  is  the  latter's  duty  to  procure  a  settlement  of  such  accounts  within  a  reasonable 
time ;  and  after  the  lapse  of  a  year  a  cause  of  action  was  held  to  accrue  to  the  payee.  SculL 
V.  Roane,  Hemp.,  103. 

g  1208.  The  custom  of  merchants  as  to  days  of  grace  does  not  apply  to  maker  and  payee 
McLain  v.  Rutherford,*  Hemp.,  47.     See  g§  284,  719-728,  841,  1074. 

§  1209.  Who  may  »ne. —  The  payee  may  sue  on  a  note  where  there  are  subsequent  indorse- 
ments, without  proving  a  new  assignment  to  himself.  Ck)x  v.  Simms,*  1  Cr.  C.  C,  238.  See 
§  1178. 

§  1210.  The  owner  and  holder  of  negotiable  paper  may  sue  upon  it  in  his  own  name  not- 
-withstanding  there  are  indorsements  upon  it  subsequent  to  the  indorsement  to  hira,  made  for 
the  purpose  of  transmitting  and  collecting  the  paper.  On  his  becoming  revested  with  the 
title  to  and  interest  in  the  biU  these  indorsements  become  mere  matters  of  form  and  may  be 
stricken  out  at  the  trial  or  disregaixied.     Cassel  v.  Dows,  1  Blatch.,  335  (jjg  151-153).   - 

§  121 1.  Where  the  payee  is  obliged  to  take  up  the  note  on  his  own  indorsement,  he  may- 
recover  against  the  maker  on  a  special  count.     Reintzel  v.  Morgan,*  2  Cr.  C.  C,  20. 

§  1212.  If  a  note  is  made  payable  to  either  of  several  payees,  any  one  of  them  may  sue  in. 
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his  own  name,  without  reference  to  the  others  and  without  setting  out  the  note  in  full 
Spauiding  v.  Evans,  2  McL.,  139. 

§  1213.  A.,  B.  and  C.  executed  a  joint  and  several  note  payable  to  D.  and  E.  or  order.  E. 
indorsed  and  delivered  it  to  D.  Held,  that  D.  might  sue  upon  it  in  his  own  name,  being  the 
only  party  in  interest.     Regan  v.  Jones,*  1  Wyom.  Ty,  210. 

§  1214.  The  United  States  may  sue  in  their  own  name  upon  a  note  payable  to  Levi  Wood- 
bury, secretary  of  the  United  States  treasury,  or  to  his  suocessors  in  office;  the  United  States 
being  in  fact  owners  of  the  note.  United  States  v.  Boice,*  2  McL.,  352;  Dugan  t;.  United 
States,*  3  Wheat.,  172. 

g  1215.  The  United  States  may  sue  and  declare  in  their  own  name  on  a  bill  indorsed  to 
their  treasurer.     United  States  v.  Barker,  2  Fame,  310  (§  1011). 

§  121ft. acconimodHtion  paper ;  holder  may  sue.— A  note  was  indorsed  by  a  third  person 

without  restriction  for  the  benefit  of  the  makers,  and  was  applied  by  them  in  payment  of 
another  note  for  the  same  amount.  Held,  that  the  holders  could  sue  the  indorser  upon  such 
note,  notwithstanding  it  was  accommodatiou  paper  and  the  fact  was  known  to  the  holders 
agent  at  the  time  he  received  and  applied  it,  especially  as  it  was  applied  in  payment  of  a  note 
on  which  the  third  person  was  also  an  indorser.  Pugh  v.  Durfee,*  1  Blatch.,  412.  See  ^  5, 
278,  364,  498,  626,  701. 

§  1217.  An  accommodation  indorser  v<rho  pays  a  protested  bill  may  sue  the  acceptor.  Rob- 
inson V.  Kilbreth,*  1  Bond,  592. 

§  1218.  A  note  paid  by  an  accommodation  maker  is  the  basis  of  a  valid  claim  against  the 
estate  in  bankruptcy  of  the  person  accommo<lated.     In  re  Brown,  2  Story,  502. 

§  1219.  holder;  snbHequent  inilor.-teiiieutM.-— The  possession  of  a  bill  by  an  indorsee 

who  had  indorsed  it  over  to  another  is,  unless  the  contrary  appear,  evidence  that  he  is  the 
bona  fide  holder  and  proprietor  of  such  bill,  and  he  may  recover  thereon,  notwithstanding 
there  may  be  on  it  one  or  more  indorsements  in  full,  subsequent  to  the  indorsement  to  him, 
without  producing  any  receipt  or  indorsement  back  from  either  of  the  subsequent  indorsers, 
whose  names  he  may  strike  out  or  not  as  he  thinks  proper.  Conant  v.  Wills,*  1  McL.,  427. 
See  j«§  1173,  1209. 

§12.0. bank  cher^k ;  trnstee ;  cashier.—  The  holder  and  payee  of  a  bank  check,  received 

by  him  for  the  use  of  an  unincorporated  banking  company  of  which  he  was  cashier,  may  sue 
upon  it  in  his  own  name.  O'Brien  v.  Smith,*  1  Black,  99.  See  §§  47,  48,  200,  335,  SoSJ  483, 
816,  839,  801. 

§  1221. president  of  nninrorporated  company.-^- A.,  a  member  of  a  commercial  com- 
pany, gave  his  note  for  a  debt  due  the  company  by  him  to  the  president  of  the  company. 
Meld,  that  the  president  of  the  company  might  sue  upon  the  note  as  trustee.  Van  Ness  t^ 
Forest,  8  Cr.,  30. 

§  12:22.  assnmpHit;  as»is:nee  a^Hinst  remote  Indorser. —  In  Virginia  assumpsit  will 

not  lie  by  an  assignee  against  a  remote  indorser.  There  is  no  privity  between  them.  Mande^ 
ville  V,  Riddle,*  1  Cr.,  290. 

g  1223.  assignee  of  indorsee. —  Where  the  indorser  takes  up  the  note,  he  cannot 

assign  his  right  of  action  so  as  to  enable  the  assignee  to  sue  in  his  own  name.  Swann  r. 
Scholfield,*  2  Cr.  C.  C,  140. 

§  1224.  assignee  of  lease;  federal  oonrts. —  An  assignee  of  a  lease  cannot  sue  in  the 

'federal  courts  if  his  assignor  could  not  sue  there.     Bradley  v.  Rhines,  8  WalL,  893.    See 

§  1 225.  indorser;  assumpsit  against  maker. —  An  indorser  who  has  paid  a  note  may 

sustain  ossump^tf  upon  such  payment  against  the  maker.     Morgan  v.  Rientzel,*  7  Cr.,  273. 

§  1226.  bond  f«»r  title;  note;  indorsee.— A  note  was  given  for  a  bond  for  title,  the  ob- 
ligor having  no  title,  and  it  was  held  that  an  indorsee,  who  held  the  title,  might  sue  the  maker, 
without  tendering  title.     Lane  v.  Dyer,*  2  Cr.  C.  C,  349. 

§  1 227.  assignee  who  is  not  an  indorsee  may  not  sue.—  A  plaintiff  who  is  not  an  in- 
dorsee of  a  note  sued  on  ccmnot  maintain  the  suit  by  striking  out  a  special  indorsement,  so 
as  to  make  it  an  indorsement  in  blank ;  nor  by  obtaining  the  indorsement  of  the  last  indorsee 
pending  the  suit.     The  Bank  v.  Moore,*  3  Cr.  C.  C,  330. 

§  1228.  indorser  against  acceptor.— An  indorser  may  take  up  a  draft,  cancel  the 

names  of  prior  indorsers,  and  recover  against  the  acceptor.  Deale  u  Krafft,*  4  Cr.  C. 
€.,  448. 

§  1229.  Debt  lies  by  an  indorsee  or  payee  against  an  acceptor.  Raborg  i\  Peyton,  2  Wheat, 
885  (§§  163-166). 

§  12hO.  a  note  not  payable  to  order,  but  made  negotiable  at  a  certain  bank,  maybe  sued 
upon  by  an  indorsee.     Muir  r.  Jenkins,*  2  Cr.  C.  C,  18. 

§  1281.  equitable  owner;  money  counts.— Where  a  party  pays  money  on  a  draft  in- 
dorsed to  him,  believing  that  he  is  buying  it,  and  the  money  goes  to  the  use  of  the  indorser, 
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but,  by  reason  of  the  restrictive  words  of  the  indorsement,  the  indorsee  acquires  no  title  to 
the  draft,  he  may  recover  under  the  money  counts.     White  v.  National  Bank,  12  Otto,  658. 

§  1232.  holder;  filling):  blank  indorsement.— The  holder  of  a  note  indorsed  in  blank 

may  sue  the  indorser  in  his  own  name,  and  may  fill  up  the  indorsement  at  or  before  the  trial. 
Davison  v.  Larned,  6  McL.,  4»6.    See  §  629. 

§  1233.  indorsee  asrainst  remote  indorser.— An  indorsee  may  sue  a  remote  indorser 

ninder  a  count  for  money  had  and  received.     Riddle  v,  Mandeville,  1  Or.  C.  C,  95. 

§  1234.  Indorsee  a^inst  drawer;  debt;  striking  ont  indorsements.— An  indorsee 

-may  sne  the  drawer  of  a  bill  of  exchange  in  an  action  of  debt.  He  may  strike  out  interme- 
diate indorsements.    Home  v,  Semple,*  8  McL.,  150. 

§  1235.  indorsee  a^^ainst  indorser;  bankruptcy  of  maker.— An  indorsee  may  sue  an 

indorser,  although  the  maker  is  in  bankruptcy,  and  his  estate  will  pay  fifty  per  cent,  of  the 
•claims  against  it.  The  indorser  cannot  sue  the  maker,  neither  is  he  obliged  to  proceed  against 
the  maker's  estate.  The  case  is  not  parallel  with  that  of  a  maker  who  is  deceased,  and  the 
indorser  is  obliged  to  proceed  against  tiis  estate.  National  Bank  of  Commerce  v.  Booth,*  5 
Biss.,  129. 

§  1236.  assignee  of  insolvent. —  An  insolvent  appointed  assignee  of  his  own  estate 

anay  recover  on  notes  due  him  before  insolvency.    Randon  v,  Tobey,  11  How.,  493. 

§  1237.  While  an  instrument  under  seal  transferring  to  an  assignee  a  vast  number  of  bills, 
bonds,  notes  and  accounts,  constituting  all  the  debts  owned  by  the  assignor,  will  operate  to 
pass  to  the  assignee  an  equitable  interest  in  a  bill  of  exchange,  it  is  not  such  an  assignment 
•of  it  as  will  authorize  the  assignee  to  sue  the  drawer  in  his  own  name.  Suit  must  be  brought 
in  the  name  of  the  assignor,  and  the  assignee  is  not  even  a  necessary  party.  Hopkirk  v. 
Page,  2  Marsh,  20  (g§  1018-1026). 

§  1238.  assif2:iieeA  or  United  States  Bank.— Assignees  of  the  United  States  Bank^e^ 

capable  of  suing  in  equity  upon  notes  given  to  the  bank.    Lenox  v.  Roberts,*  2  Wheat,  873. 

§  1239.  assignee  of  bank. —  Where  a  bank  makes  an  assignment  of  all  its  property, 

including  notes,  to  a  trustee,  and  its  charter  has  expired  so  that  suit  cannot  be  brought  upon 
thefai  in  its  name,  the  trustee  may  sue  in  equity.     Ibid, 

§  1 240.  receiver.— 'The  receiver  of  a  bank  who  in  his  official  capacity  comes  into  pos- 
session of  a  note  payable  to  the  bank  or  bearer  cannot  sue  upon  it  in  his  own  name,  nor  in  a 
iiederal  court,  unless  his  assignor  could  sue  there.    Bradford  v,  Jenks,  2  McL.,  130. 

^  1241.  executor  in  another  state. —  An  executor  who  finds,  among  the  assets  of  his 

<tecedent,  a  promissory  note  made  by  the  vendee  of  land  in  another  state  may  go  into  such  other 
state,  and,  as  executor,  and  without  taking  out  new  letters  testamentary  in  such  state,  bring 
suit  upon  the  note  against  the  maker  resident  there.    Giddings  v.  Oreen,  4  Hughes,  446. 

§  1242.  acceptor  without  fnnds. —  One  who  accepts  a  bill  of  exchange  without  funds 

<^nnot  recover  against  the  drawer  without  showing  that  he  has  paid  the  bill,  or  h^s  done  some- 
thing equivalent  thereto,  e.  g.,  been  imprisoned  for  not  paying  it.  Parker  v.  United  States, 
Pet.  C.  C,  263. 

§  1243. holder  not  obliged  to  sne.—  The  holder  of  an  unpaid  bill  of  exchange  need  not 

sue  any  of  the  parties  to  it,  in  order  to  strengthen  his  claim  on  his  indorser.  Brown  v,  Jack- 
son,* 2  Wash.,  24. 

§  1 244.  agent  cannot  sne. —  A  mere  agent  cannot  maintain  an  action  in  his  own  name 

on  a  negotiable  note  in  his  hands,  although  it  be  with  the  consent  of  his  principal.  He  must 
•  be  the  owner  of  the  note  or  have  some  substantial  interest  in  it  or  sue  in  the  name  of  the 
real  owner.  Prima  facie,  the  possession  of  a  negotiable  note  is  evidence  of  the  party's 
"being  a  holder  for  a  valuable  consideration,  and,  unless  the  note  has  been  previously 
stolen  or  received  by  him  under  suspicious  circumstances,  he  is  not  bound  to  prove  by 
other  evidence  that  he  is  such  a  bona  fide  holder.  But  if  it  is  admitted  or  proved  aliunde  that 
he  is  but  a  mere  agent  and  holds  the  note  as  such,  he  is  not  competent  to  recover  judgment 
■upon  it  in  his  own  name.  Thatcher  v.  Winslow,*  5  Mason,  58.  See,  also,  Qunn  v,  Cantine, 
10  Johns.,  887;  Gilmore  v.  Pope,  5  Mass.,  491. 

§  1245.  An  agent  may,  with  the  consent  of  his  principal,  sue  in  his  own  name  uponanote 
given  him  for  his  principal.     Irwin  v.  Bailey,  8  Biss.,  523  (gg  310-312). 

§  1 246. indoi-see  of  non-negotiable  note  <-annot  8n«»,—  Where  a  note  is  indorsed  by  the 

payee  to  a  particular  person  only,  a  subsequent  holder  cannot  sue  at  'law,  in  his  own  name, 
either  the  maker  of  the  note  or  the  payee  who  indorsed  it.     Shuford  v.  Cain.  1  Abb.,  302. 

§  1 247.  no  action  on  void  assignment. —  A.  assigned  notes  to  B.  On  one  of  the  assign- 
ments *'  P.  City  Savings  Institution  "  was  named,  but  B.  was  not  designated  as  acting  for  that 
institution.  The  notes  were  discounted  hy  that  institution,  and  assigned  to  B.,  its  secretary 
snd  cashier.  Held,  that  the  assignment  was  void  under  an  act  forbidding  unincorporated 
banking  institutions  from  doing  business  which  an  incorporated  bank  might  do;  and  heldy 
that  B.  coul^  not  sue  upon  such  assignment,  even  in  Indiana.   Where,  by  the  laws  of  a  state» 
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an  assi^Dient  made  therein  is  void,  the  assignee  cannot  sue  the  maker  in  a  sister  state  where 
the  note  was  originally  made.     McClintick  v.  Cummins,*  3  McL.,  158, 

g  1 248. note  payable  to  bearer ;  Hssi^nee  may  «ue. —  One  who  holds  a  note  payable  to  A. 

or  bearer  may  sue  upon  it  in  his  own  name,  although  bis  assignor  could  not  have  sued  upon  it 
in  a  federal  court,  and  although  there  were  other  joint  assignees  interested  in  the  note  beside 
the  holder.  Possession  of  the  note  by  such  holder  is  evidence  of  ownership  and  right  to  sue. 
Halsted  v.  Lyon,*  2  McL.,  226. 

§  1 249. action  by  one  partner  against  sureties. —  Where  sureties  sign  a  note  payable  to 

**  M."  and  **  F.."  M.  cannot  alone  sue  them  on  the  ground  that  F.  was  by  error  made  the  payee, . 
unless  it  be  alleged  and  proved  that  the  sureties  understood  and  agreed  to  sign  and  secure  the 
note  simply  as  the  obligation  of  F.     McMicken  v.  Webb,*  6  How.,  292. 

§  l:f50. liability  of  ansi^nor  by  deed. —  The  liability  of  one  who  by  deed  assigns  an 

overdue  note  depends  exclusively  upon  the  covenants  in  the  deed.  Richards  v.  Holmes,  18 
How.,  143, 

§  1251.  accommodation  indorsers. —  A  note  being  offered  for  discount,  the  bank  de- 
manded a  town-indorser,  and  the  plaintiff  indorsed  it,  and  subsequently  paid  it;  held,  that  he 
could  recover  the  full  amount  paid  by  him  from  either  of  two  accommodation  indorsers. 
Mason  t?.  Mason,*  3  Cr.  C.  C.  64a 

§  1 252.  An  indorser  who  is  obliged  to  take  up  a  note  may  recover  the  whole  amount  from 
either  of  two  prior  accommodation  indorsers.     Mason  v.  Mason.*  4  Cr.  C.  C,  401. 

§  1 258,  A  drawer  who  pays  a  bill  for  the  benefit  of  the  acceptor  may  sue  the  acceptor  upon 
it  in  the  name  of  the  payee.     Davis  v,  M*Connell,*  3  McL.,  3^1. 

§  1254.  money  ha4l  and  received.—  An  action  for  money  had  and  received  will  not  lie 

against  one  shown  to  have  been  a  mere  accommodation  indorser.  Such  indorser  is  chargeable 
only  on  a  special  count  on  the  note.     Page  v.  Alexandria,*  7  Wheat.,  35. 

§  1 255.  against  acceptor. —  An  action  for  money  had  and  received  lies  against  the  ac- 
ceptor of  a  bill  of  exchange  pavable  to  plaintiff  out  of  a  particular  fund,  where  the  fund  is 
afterwards  received  but  paid  to  the  holder  of  a  subsequent  draft.  Grommer  v.  Carroll,  4 
Cr.  C.  C,  400. 

§  1256.  a^ent;  liability  of. —  An  agent  is   personally  liable   on   his   indorsement. 

M'Murtrie  v.  Jones.*  3  Wash.,  206. 

§  1 257.  a«$i(;nef  a^ninst  acceptor. —  Where  a  non-negotiable  order,  payable  to  A.  or 

bearer,  is  accepted  by  the  drawee  and  subsequently  assigned,  the  assignee  may  maintain  an 
'action  for  money  had  and  received  against  the  acceptor,  the  latter  having  had  notice  of  the 
assignment.     Weston  v.  Penniman,  1  Mason,  308. 

§  1 258.  renewal ;  chanfcc  in  order  of  accommodation  indorsers.—  In  an  action  upon  a 

series  of  promissory  notes  indorsed  for  the  accommodation  of  the  maker,  it  appeared  that  the 
notes  were  given  in  renewal  of  other  notes,  on  which  the  defendant  was  second  indorser  and 
the  plaintiff  first  indorser;  but  when  the  notes  sued  upon  were  given  in  renewal  of  the  prior 
notes,  the  name  of  the  defendant  was  used  as  payee  and  first  indorser,  and  that  of  plaintiff  as 
second  indorser.  There  was  no  agreement  or  understanding  that  this  change  in  the  order  of 
names  was  to  change  the  liability  of  the  parties.  Held,  that  the  defendant  was  liable  to  the 
plaintiff  upon  the  notes  for  the  amount  the  plaintiff  had  advanced  upon  them.  Pomeroy  r. 
Clark,*  1  MacArth.,  606. 

§  1259.  drawee  against  drawer  of  bill  cbarja^eable  to  third  person.— The  drawer  of  a 

bill  of  exchange  which  directs  the  drawee  to  charge  the  amoimt  of  it  to  a  third  person  is  not 
liable  to  the  drawee  who  pays  it,  it  not  being  shown  that  the  drawer  was  the  agent  of  the 
third  person  to  whom  it  was  directed  to  be  charged.     Bell  v.  Davidson,  3  Wash.,  829. 

g  1 260.  administrator  of  partner  of  drawee.—  Ryder  &  Co.  drew  a  bill  of  exchange 

on  Varrin,  payable  to  Reel,  Barnes  &  Co.  or  order.  Varrin  was  a  member  of  the  firm  of 
VaiTin  &  Reel  Reel  died,  leaving  Barnes  as  his  administrator,  who  proceeded  to  settle  Reel's 
estate,  including  the  affairs  of  Varrin  &  Reel.  In  doing  so.  he  came  into  possession  of  a  large 
partnership  fund,  $30,000,  one-half  of  which  he  turned  over  to  the  executor  of  Varrin,  who 
had  also  died,  without  paying  the  bill  upon  which  Barnes  subsequently  brought  suit.  Held. 
that  Barnes  was  not  obligated  to  pay,  out  of  the  portion  of  partnership  funds  in  his  hands 
belonging  to  Varrin's  estate,  the  bill  drawn  upon  Varrin.  These  funds  he  held  as  adminis- 
trator of  Reel,  and  it  was  not  his  duty  to  pay  the  debts  of  Reel's  partner,  Varrin,  even  though 
they  were  debts  owing  to  hinseif  or  his  firm.     Barnes  v.  Ryder,*  3  McL.,  874. 

§  1261. executors  of  decesisetl  partner  may  be  sned;  snrvivin*  partners.— Payment 

of  a  bill  of  exchange  will  be  enforced  in  equity  against  executors  of  a  deceased  partner^ 
where  the  survivors  have  become  insolvent.  The  court  will  not  enter  a  decree  against  the 
survivors,  but  against  the  executors  for  the  full  amount.    Van  Reimsdyk  v,  Kane,  1  GalL,  630. 

§  1262. officer  of  corporation;  who  liable.— Where   a   note  is   signed  **  A.,  General 

Manag.  &  Supt.  St.  L.  Co.,"  A.'s  personal  liability  is  not  absolutely  presumed,  but  evidence 
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is  admiBsible  to  prove  that  he  acted  for  and  as  the  agent  of  the  company,  and  that  at  the 
time  the  note  was  given  it  was  agreed  he  should  not  be  bound  personally.  G^rber  v, 
Stuart,*  1  Mont.  Ty,  172. 

^  1263.  Right  to  sue  In  federal  courts. —  The  bona  flde  holder  of  a  note  may  sue  in  the 
federal  courts  upon  it,  although  the  indorser  indorsed  it  for  the  purpose  of  enabling  the  in- 
dorsee to  sue  in  a  federal  court.    Lanning  v.  Lockett,  10  Fed.  R.,  451.     See  §1104. 

§  1264.  In  an  action  upon  a  negotiable  promissory  note  it  was  proved  that  the  plaintiff 
was  to  account  to  a  bank  for  the  note,  as  agent ;  iliat  the  note  was  never  actually  delivered 
to  him,  and  that  the  assignment  was  made  to  him  as  a  citizen  of  a  foreign  jurisdiction  for  the 
sole  purpose  of  enabling  the  bank,  through  him,  to  bring  suit  in  the  federal  court.  Hdd,  that 
he  could  not,  as  indorsee,  maintain  an  action  on  the  note  in  the  federal  court.  Welles  v. 
Newberry,  4  McL.,  226. 

§  1265.  The  fact  that  a  note  sued  upon  in  a  federal  court  is  the  property  of  a  citizen  of  the 
state  in  which  the  defendant  is  also  a  citizen,  and  that  it  is  not,  in  truth,  the  property  of  the 
plaintiff,  may  be  pleaded  in  defense  to  such  action.  Such  a  plea  is  in  bar,  and  not  to  the  ju- 
risdiction; and  the  local  law  of  the  state  cannot  be  applied  so  as  to  cut  off  this  defense, 
lianning  r.  Lockett,  10  Fed.  R.,  451. 

§  1 266.  The  eleventh  section  of  the  judiciary  act  of  1789,  relative  to  the  jurisdiction  of  fed* 
eral  courts  as  to  suits  by  assignees  of  choses  in  dction,  has  no  application  to  a  suit  by  such  an 
assignee  to  recover  possession  of  the  thing  in  specie,  or  damages  for  its  wrongful  caption  or 
detention.  It  only  applies  to  suits  brought  to  recover  the  contents  of  the  ehose^  or  to  enforce 
the  contract  contained  in  the  instrument  assigned.     Deshler  v.  Dodge,  16  How.,  622. 

§  1267.  removal  of  payee  t4)  another  state;  nssisrnee.' — Where  both  maker  and  payee 

of  a  promissory  note  are  citizens  of  the  same  state,  and  the  payee  afterwards  becomes  a  citi- 
Z3n  of  another  state,  he  may  sue  upon  the  note  in  the  federal  courts,  as  may  also  one  to  whom 
he  assigns  the  note  after  becoming  a  citizen  of  another  state,  where  the  assignee  is  himself  a 
citizen  of  a  different  state  from  that  of  the  maker.    Kirkman  v,  Hamilton,*  6  Pet.,  20. 

S  1268.  check;  indorsee  a^ain^t  indoi-ser.— An  indorsee  of  a  check  may  sue  his  im- 
mediate indorser  in  a  federal  court  if  they  are  citizens  of  different  states,  although  a  suit 
could  not  be  maintoined  there  against  the  drawer.    Coffee  v.  Planters'  Bank,  13  How.,  183. 

§  1 26». notes  payal>le  to  bearer.—  The  judiciary  act  of  1789  does  not  apply  to  notes  pay- 
able to  bearer.  The  parties  to  an  action  upon  such  a  note  being  citizens  of  different  states 
may  maintain  the  action  in  a  federal  court.  So  held  in  an  action  on  a  note  payable  to  A.,  or 
bearer ;  and  it  need  not  be  shown  that  A.  is  a  fictitious  person,  or  a  resident  of  a  different 
state  from  the  plaintiff.     Bullard  v.  Bell,  1  Mason,  243 ;  Varner  v.  West,  1  Woods,  493. 

§  1270. indorsement  to  bearer. —  An  indorsement  to  bearer  makes  a  contract  with  [the 

bearer,  who  may  sue  in  a  federal  court,  regardless  of  the  citizenship  of  the  payee.  Codman 
t;.  V.  &  C.  R.  Ck).,  17  Blatch.,  1. 

§  1271. indorsee  against  indorser.-—  The  indorsee  of  a  note  may  sue  the  indorser  in  a 

United  States  court,  they  being  citizens  of  different  states,  although  the  payee  and  maker 
were  citizens  of  the  same  state.  Dennison  v.  Larned,  6  McL.,  496;  Gay  lord  v.  Johnson,  5 
McL.,  448;  Campbell  v.  Jordan,  Hemp.,  534;  Young  v.  Bzyan,  6  Wheat.,  146. 

§  1272.  An  indorsee,  resident  in  one  state,  may  sue  his  immediate  indorser  in  a  federal 
court  in  another  state,  where  such  indorser  resides,  even  though  the  maker  resides  there  also. 
But  if  the  suit  is  against  a  remote  indorser,  plaintiff  must  show  that  his  intermediate  in- 
<iorser  could  have  sued  in  the  federal  court.     Mollan  u.  Torrance,  9  Wheat.,  537. 

g  1273.  alien  against  county. —  Tlie  federal  courts  have  jurisdiction  of  an  action  on  a 

negotiable  county  order,  brought  by  the  holder,  a  citizen  of  Great  Britain,  against  the  county 
supervisors.     Lyell  v.  Supervisors  of  Lapeer  Co.,  6  McL.,  446. 

^  1274.  — ~>  joint  makers. —  A  suit  against  joint  makers,  one  of  whom  was  a  citizen  of 
Michigan  (on  whom  process  was  served)  and  the  other  (not  served  and  not  appearing)  was  a 
citizen  of  New  York,  as  was  also  the  plaintiff,  was  held  within  the  jurisdiction  of  the  United 
States  court.    Doremas  \\  Bennett,  4  McL.,  224. 

§  1275.  executors  against  execuiors.—  In  an  action  on  a  note  by  the  payee's  executors 

against  the  drawer's  executors,  it  is  not  necessary  to  entitle  the  United  States  court  to  juris- 
diction to  show  that  the  parties  to  the  note  were  citizens  of  different  states.  If  the  exec- 
utors were  citizens  of  the  different  states  it  is  sufficient.     Childress  v.  Emory,  8  Wheat.,  642. 

§  1276. assignee  of  bank. —  The  assignee  of  a  bank  may  sue  another  bank  in  a  United 

States  court  for  damages  for  negligence  in  collecting  drafts,  although  neither  bank  could  have 
sued  the  otlier  in  such  court.     Barney  v.  Globe  Bank,  5  Blatch.,  107. 

g  1277. joint  makers;  Alabama  statute.— Under  a  statute  providing  that  a  joint  note 

shall  be  considered  as  a  joint  and  several  contract,  any  one  of  the  makers  may  be  sued  in  a 
federal  court,  although  the  law  would  not  permit  the  other  to  be  sued  there.  Smith  v,  Clapp, 
15  Pet.,  125. 


§§1278-1294.  BILLS  AND  NOTES. 

§  1278.  By  the  statutes  of  Alabama,  promiasory  notes  may  be  assigned  by  indorsement' 
and  the  assignee  may  maintain  an  action  in  his  own  name  on  such  notes.  By  the  act  of  1838^ 
the  same  rij^hts  are  given  to  the  holder  of  notes  given  to  a  certain  person  or  bearer,  ortoa  ficti- 
tious  person  or  bearer  only ;  and  the  assignment  of  such  notes  by  delivery  only  authorizes  a 
suit  by  the  holder  in  his  own  name.  The  holder  of  a  note  payable  to  A.  B.  or  bearer  may' 
avail  himself  of  these  provisions  of  law.  call  himself  an  assignee  of  the  note  from  A.  B. ;: 
but  the  holder  of  such  a  note  payable  to  bearer  is  not  an  assignee  within  the  provisions  of  the- 
judiciary  act  of  1789.    Ibid. 

§  1279.  concurreiit  remedies;  bankrnptcy.— Where  an  indorsee  of  a  protested  bill  of 

exchange  brought  suit  against  the  drawers,  who  were  also  payees  and  indorsers  of  the  bill, 
in  a  state  court  of  Louisiana*  and  the  suit  was,  by  order  of  the  court,  transferred  to  another 
court  of  the  state,  and  cumulated  with  the  proceedings  in  bankruptcy  which  were  pending 
against  the  drawers  of  the  bill  in  the  last  named  court,  and  the  plaintiff  performed  no  act 
to  make  himself  a  party  to  the  proceedings  in  insolvency,  and  the  plaintiff  also  being  a  citizen 
of  New  York,  held,  that  these  proceedings  did  not  disable  the  plaintiff  from  maintaining  an 
liction  on  the  bill  in  the  circuit  court  of  the  United  States.    H/de  v.  Su)ne,  20  How.,  170. 

§  1 2^iO.  indorsee  against  niakir.—  An  indorsee  cannot  sue  the  maker  in  a  federal  court 

:where  the  indorser  and  maker  resided  in  the  same  state  at  the  time  of  the  indorsement  and 
making  of  the  note.  And  it  matters  not  that  the  indorsement  was  for  the  accommodation  of 
the  maker.  Small  v.  King,  5  McL.,  147;  Shuford  v.  Cam,  1  Abb.,  902;  Grogg  v.  Weston,. 
7Bi8B.,  »60. 

§  1281.  maker  and  indorser;  saini?  jointly.— The  maker  and  the  indorser  of  a  note- 

cannot  be  sued  jointly  in  a  United  States  court.  They  must  be  proceeded  a^^ainst  separately, 
even  where  the  statutes  of  the  state  where  the  court  is  held  provide  that  they  may  be  sued 
jointly.     Shuford  r.  Cain,  1  Abb.,  803. 

§  1:^82.  An  action  was  brought  by  a  citizen  of  Tennessee  in  a  United  States  court,  as  in- 
dorsee of  a  check,  against  the  drawer  and  indorsers,  citizens  of  Mississippi.  The  declarat^'oa 
contained  a  count  tracing  the  indorsee's  title  through  prior  indorsers,  and  also  the  money 
counts.  Hdd,  that  under  the  first  count  the  court  had  no  jurisdiction,  but  that  the  indoraee- 
could  recover  against  his  immediate  indorser  under  the  money  counts.  Coffee  v.  Planters' 
Bank,  IS  How.,  183. 

g  1 2^88.  aliens. —  United  States  courts  have  no  jurisdiction  of  actions  upon  promissory 

notes  the  parties  to  which  are  aliens.  Nor  can  a  suit  be  maintained  on  such  paper  in  such 
courts  by  a  subsequent  holder  who  is  a  citizen  of  the  United  States.  Montalet  t;.  Murray,  4 
Cr.,  46. 

§  1284.  Assnmpsit;  evidence. —  Assumpsit  may  be  maintained  on  a  promissory  note,  and 
also  on  a  count  for  the  money  for  which  the  note  was  given.  If  the  note  is  valid  it  is  admis- 
sible evidence  under  either  count;  if  void,  it  may  be  laid  out  of  view  entirely,  and  the  case- 
decided  upon  the  evidence  introduced  under  the  money  counts.  Evidence  of  an  original  loan 
by  a  bank  to  J.,  M.  and  P.,  on  their  joint  and  several  note,  followed  by  several  renewals  of 
such  note,  is  sufficient  to  sustain  the  count  for  money  advanced.  Moore  v.  Bank  of  Metropo- 
lis,* 13  Pet..  811. 

§1285.  The  owner  of  a  bill  of  exchange  may  sue  the  sub  agent  of  a  bank  to  which  it  ia- 
sent  for  collection  in  assumpsit  for  the  proceeds.  First  Nat.  Bank  v,  Beno  County  iiank,  1 
McC,  491  (§§  288,  334). 

§  1286.  An  indorsee  may  sue  his  indorser  in  assumpsit  Campbell  v.  Jordan,  Hemp.,  534; 
Morgan  v,  Reintzel,*  7  Cr.,  273. 

§1287.  Debt;  indorsee  against  acceptor.—  Debt  lies  by  an  indorsee  against  an  acceptor  of 
an  inland  bill.    Vowell  v.  Alexander,*  1  Cr.  C.  C,  83;  Raborg  v,  Peyton,  2  Wheat.,  385. 

§  1288.  Debt  lies  in  North  Carolina  and  Tennessee  upon  a  promissory  note  in  the  hands  of 
an  assignee.     Kirkman  v.  Hamilton.*  6  Pet.,  20. 

§  1 289.  Debt  lies  upon  a  note  against  executors.    Childress  v.  Emory,  8  Wheat.,  642. 

§  1200.  Debt  lies  upon  a  promissory  note.  Gardner  v,  Lindo,  1  Cr.  C.  C,  78.  Contra  m. 
Maryland.     Lindo  v.  Gai-dner,  1  Cr.,  844. 

§  12dl.  Debt  lies  against  the  drawer  of  a  bill  by  an  indorsee,  the  intermediate  indoree- 
ments  first  being  stricken  out.     Home  v,  Semple,*  8  McL.,  150. 

§  1292.  In  Virginia,  debt  upon  a  promissory  note  lies  against  a  secret  partner  who  has  not 
signed  it,  and  a  creditor  of  the  firm  is  a  competent  witness  to  prove  the  partnership,  although 
the  partner  who  signed  the  note  has  been  discharged  under  an  insolvent  act.  Bank  of  Alex- 
andria v.  Mandeville,  1  Cr.  C.  C,  575. 

g  1293.  Debt  lies  against  the  maker  of  a  note  for  $214,  reduced  by  payments  indorsed 
upon  it,  and  which  reduce  it  to  |8.94.     Hays  v.  Bell,  1  Cr.  C.  C,  440. 

§  1294.  Several  8nit8 ;  consolidation. —  The  court  will  not  order  a  number  of  actions  of 
debt  upon  promissory  notes  due  at  different  times,  consolidated^  although-  the-  parties  were- 

894 


ACTIONS.  g§  1 295-131  r. 

the  same  in  all,  and  each  note  was  payable  before  any  of  the  suits  were  brought.     Bank  of 
Alexandria  v.  Young,  1  Cr.  C.  C,  458. 

§  1295.  D«ht  asTHinst  stockholdi^rs. —  Where  the  charter  of  a  hank  provided  that,  in  case  of  • 
default  in  paying  its  notes,  the  stockholders  should  be  personally  liable,  held,  that  an  action  of 
debt  would  he  by  a  holder  of  such  notes  against  a  stockholder.    BuUard  t;.  Bell,  1  Mason.  343. 

g  1296.  In  eqnity;  remote  inflors«'r. —  In  Virginia,  an  indorsee  can  sue  a  remote  indorser* 
only  in  equity.     Harris  v.  Johnston,  3  Cr.,  811. 

§  1297.  A.  made  a  uot^  to  B.,  an  insurance  company,  by  whose  officers  it  was  fraudulently 
transferred  to  C.  C.  presented  it  to  A.,  who  paid  it.  Subsequently  the  insurance  company, 
by  its  receiver,  sued  A.  for  the  note,  alleging  tliat  he  paid  it  with  notice  of  the  fraudulent 
transfer.  Heldf  that  C.  was  an  indispensable  party  to  the  action,  even  though  he  is  outside 
the  jurisdiction  of  the  court.     Alexander  r.  Horner,  1  McC,  ft34  (§§  1467-71). 

§  1  if 9S.  The  indorsee  of  a  promissory  note  may,  in  Virginia,  recover  the  amount  from  a 
remote  indorser  by  suit  in  equiiy,  but  not  at  law,  and  especially  after  the  insolvency  of  the 
maker.     Hiddle  v,  Mandeville.*  5  Cr.,  323. 

§  1299.  A  holder  of  a  note  or  bill  in  Kentucky  cannot  sue  a  remote  indorser  at  law,  but 
may  in  equity.     Bank  of  the  United  States  v.  Weisiger,*  2  Pet.,  3JJ1. 

§  1 HOO*  Although  a  holder  may  not  have  a  remedy  at  law  upon  a  note  against  a  remote 
indorser,  this  fact  is  not  per  Re  sufficient  to  give  him  relief  in  equity.  Dean  v.  Marsteller,*  2 
Cr.  C.  C,  121. 

g  l.SOI.  Covenant. —  Covenant  will  not  lie  on  ^  note.  United  States  Bank  v,  Dounally,  8 
Pet,  873. 

§  1.H02.  Accommodation  party;  money  had  and  received.— Where  the  evidence  shows  the 
defendant  was  an  accommodation  indorser,  a  recovery  cannot  be  had  against  hira  under  a 
count  for  money  had  and  received,  etc.,  the  money  having  in  fact  been  received  by  the  maker. 
This  is  true,  although  the  indorser  frequently  promised  payment  of  the  note  after  it  became 
due.     Page  t\  Bank  of  Alexandria,*  7  Wheat.,  35. 

§  130.^.  V-eiidor's  duty  as  to  retiirntnsc  not3  of  third  person  to  vendee.— If  the  purchaser 
of  goods  indorses  the  note  of  a  thini  person  to  the  vendor,  it  is  not  necessary  for  the  latter  to 
return  the  note  to  the  purchaser  in  order  to  sue  him  for  the  goods  sold.  Clark  v.  Young,  1 
Cr.,  181. 

g  1 304.  But  if  the  vendor  has  disposed  of  the  note,  he  cannot  maintain  an  action  against 
the  vendee  for  goods  sold  and  delivered|  without  putting  himself  in  a  position  to  return 
the  note  to  the  vendee  if  desired  to  do  so.     Harris  v,  Johnston,  3  Cr.,  311. 

g  130.5.  Action  on  orl^rinal  demand.  — An  action  may  be  sustained  on  the  original  account, 
notwithstanding  a  bill  of  exchange  has  been  drawn  to  pay  it.  Taking  a  bill  of  exchange  is 
only  prima  facie  evidence  of  absolute  payment;  it  is  not  conclusive  where  other  circumstances 
qualify  or  repel  the  presumption.     Wallace  v,  Agry,  4  Mason,  336  (§§  773-776). 

§  1306.  Goods  bon^ht;  bills  against  pnrchaHer;  money  paid  for  drawee's  u»e. —  A.  bought 
goods  for  B.  at  his  written  request,  and  B.  directed  A.  to  draw  on  him  fur  the  amount.  A. 
drew  bills  on  B.  for  the  amount  in  favor  of  third  parties,  whereupon  B.  refused  to  accept 
them,  and  A.  then  paid  them,  together  with  damages  and  costs.  Held,  that  he  might  re- 
cover from  B.  the  amount  so  paid  by  him  under  a  count  for  money  paid  for  B.'s  use;  and 
held,  also,  that  A.  might  sell  the  goods  purchased  for  B.,  without  rendering  an  account  of  the 
sales.     Riggs  v,  Lindsey,  7  Cr.,  500. 

g  1807.  False  representations!.—  If  A.,  upon  the  i-epresentations  of  B.  as  to  the  solidity  of 
a  firm,  made  in  ignorance  of  the  fact  that  the  firm  was  in  fact  unsafe,  indorse  a  draft  for 
the  firm  and  is  afterwards  obliged  to  pay  it,  he  cannot,  in  consequence  thereof,  maintain  an 
action  against  B.     Russell  v.  Clarke,  7  Cr.,  69. 

8  1308.  Indorsement  without  reconrMe.— There  can  be  no  recovery  upon  an  indorsement' 
without  recourse.     Welch  v.  Lindo,*  7  Cr. ,  159. 

§  1809.  Indorser. —  A  prior  indorser  is  liable  to  one  who  has  received  a  bill  after  its  dis- 
honor from  a  subsequent  indorsee  who  has  paid  it.     McCarty  v.  Roots,*  21  How..  43 J. 

§  1310.  Suspension  of  action  by  afceptin^  draft;  att»ichment. —  A.,  a  citizen  of  Louisiana, 
sold  a  cargo  of  sugar  on  account  of  B.,  a  citizen  of  another  state.  B.  then  drew  for  the  pro- 
ceeds of  the  sale  upon  A.,  and  A.  accepted  the  draft,  which  was  then  negotiated  to  third, 
parties.  Held,  that  the  right  of  action  in  B.  was  suspended  until  the  draft  became  due  and 
should  be  dishonored,  and  B.  could  not  maintain  attachment  against  A..  Black  v.  Zacharie, 
3  How.,  483. 

§  1811.  Discontinnance. —  Where  the  drawers  and  indorser  were  sued  on  a  bill  and  severed 
in  their  pleas,  the  suit  may  be  discontiimed  as  against  the-drawers.  Their  liability  was  dis* 
tinct  from  that  of  the  indorser.  In  no  respect  could  the  indoraer  be  prejudiced  by  the  discon* 
tinuance.  As  a  matter  of  course,  it  could  be  permitted  at  the  cost  of  plaintiffs.  McAfee  v. 
Doremus,*  5  How.,  53. 
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$§  1312,  1313.  BILLS  AND  NOTES. 

IX.  Defenses. 
1.  Illegality. 

SuHACA^RT—  Option  contracts,  %  1312.—  BUla  in  aid  of  an  tUegdl  enterprise,  g  1818. 

§  1312.  A  note  given  for  a  balance  due  on  an  ''option  deal '*  is  not  enforceable  as  between 
the  original  parties,  nor  even  in  favor  of  an  innocent  indorsee  for  value.  Third  Nat.  Bank  v, 
Harrison,  S§  1314-1818.    See  §  1331. 

§  1 3 1 3.  Bills  given  in  aid  of  an  illegal  banking  institution  cannot  be  enforced  between  par- 
ties to  them  cognizant  of  the  illegality.    Davidson  v.  Lanier,  §§  181^1824.     See  §  1888. 

[Notes.—  See  $:§  1825-1358.] 

THIRD  NATIONAL  BANK  v.  HARRISON. 
(Circuit  Court  for  Missouri:  3  McCrary,  816-331.    1882.) 

Opinion  by  Treat,  D.  J. 

Statement  of  Facts. —  These  causes  of  action  were  based  on  promissory 
notes  executed  by  Harrison,  to  the  order  of  Alexander,  payable  at  the  Third 
National  Bank.  Alexander  indorsed  and  delivered  said  notes  to  said  bank  as 
collateral  to  secure  a  demand  note  by  him  to  the  bank.  The  indorsement  and 
delivery  of  said  Harrison  notes  were  contemporaneous  with  the  execution,  de- 
livery and  discount  of  the  Alexander  note  under  the  following  agreement: 

*«  $5,000.  St.  Louis,  Missouri,  October  4,  1878. 

'*0n  demand,  after  date,  I  promise  to  pay  to  the  order  of  Third  National 
Bank  of  St.  Louis  $5,000,  for  value  received;  negotiable  and  payable,  without 
defalcation  or  discount,  at  the  Third  National  Bank  of  St.  Louis,  with  interest 
at  the  rate  of  ten  per  cent,  per  annum  after  maturity;  having  deposited  in  said 
bank  as  collateral  security  for  this  and  other  loans — 

One  note,  J.  W.  Harrison,  one  year,  August  28,  1878 fl,188  29 

"              two  years,  August  28,  1878 1,188  29 

**                      "              three  years,  August  28,  1878 1,188  29 

"         N.  F.  Coffey,  sixty  days,  September  10,  1878 1,072  35 

"         N.  F.  &  J.  H.  C,  sixty  days,  September  11,  1878 1,050  71 

Which hereby  authorized  said  bank,  or  its  president  or  cashier,  to 

sell  without  notice  at  the  Merchants'  Exchange,  in  the  city  of  St.  Louis,  or  at 
public  or  private  sale,  at  the  optioa  of  said  bank,  or  of  its  president  or  cashier, 
in  case  of  the  non-performance  of  this  promise,  applying  the  proceeds  to  the 
payment  of  notes,  or  evidence  of  debt  held  by  said  bank,  including  interest, 

and  accounting  to for  the  surplus,  if  any.     In  case  of  deficienc}'^  ^— 

promises  to  pay  to  said  bank  the  amount  thereof  forthwith,  after  such 

sale,  with  interest  as  above  specified.     The  present  cash  market  value  of  the 

above  collateral  security  is dollars ;  and  it  is  understood  and  agreed,  should 

there  be  any  depreciation  in  the  value  of  said  security  prior  to  the  maturity 
of  any  note  or  claim  held  by  said  bank,  such  an  amount  of  additional  security 

shall  be  furnished  by .as  will  be  satisfactory  to  said  Third  National 

Bank;  and  should  such  additional  security  not  be  furnished  within  twenty-four 

hours  after  demand  on so  to  do,  then  and  in  that  event  said  bank  may 

proceed  at  once  to  sell,  as  above  specified,  the  security  herein  named. 

[Signed]  "  Craig  Alexander." 

This  agreement  represented  the  transaction  betweeen  the  plaintiff  and  Alex- 
ander in  regard  to  this  loan  then  made.     The  debt  of  Craig  Alexander  to  the 
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plaintiff  (secured  by  this  agreement)  is  yet  due;  only  $500  has  been  paid  on  it. 
Alexander  has  paid  the  interest  on  this  loan  semi-annually.  The  Coffey  notes 
mentioned  in  this  agreement  have  been  renewed  from  time  to  time,  and  re- 
newal notes  for  that  part  of  the  collateral  (except  $500  which  was  paid  thereon, 
and  which  was  the  credit  mentioned  as  given  Alexander  in  the  main  $5,000 
note)  are  yet  current,  in  possession  of  the  bank,  not  matured.  These  renewals 
of  Coflfey  notes  were  all  made  through  Alexander;  the  bank  did  not  see  Coffey 
in  the  transaction.  Alexander  would  bring  in  the  renewal  note  and  the  bank 
would  take  it  and  give  up  the  old  note  to  Alexander.  Demand  has  never  been 
made  of  Alexander  for  the  payment  of  the  $5,000  loan.  Craig  Alexander  has 
been  director  in  plaintiff's  bank  during  the  period  covered  by  the  dealmgs  men- 
tioned in  this  case,  and  is  yet  such.  In  the  bank  it  is  customary,  if  a  director 
wants  a  discount,  to  have  him  retire  while  his  paper  is  being  passed  on.  A 
memorandum  is  kept  among  the  bank's  papers,  for  the  use  of  the  bank,  as  re- 
ceipt of  the  cashier  to  the  discount  clerk.     This  is  numbered  3,470: 

"No.  3,470.  TniBD  National  Bank  of  St.  Louis, 

"  St.  Louis,  10  —  5  — 1878. 
"  Craig  Alexander  has  deposited  in  this  bank  package  containing  collat.  D. 

L.  $5,000,  subject  to order  or  instruction. 

[Signed]  "T.  A.  Stoddard,  Cashier." 

The  bank  had  no  notice  of  the  transaction  out  of  which  the  notes  grew. 
Alexander  had  a  large  running  account  at  the  bank  during  this  time,  and  was 
at  various  times  indebted  to  the  bank  on  general  account.  Plaintiff  offered 
in  evidence  the  notes  sued  on  in  these  cases.  Defendant  Harrison  objected 
because  same  are  incompetent  and  irrelevant,  and  because  the  pleadings  do  not 
deny  execution  of  the  notes,  and  because  the  notes  are  void  under  the  Missouri 
statutes  touching  gaming  and  gambling  devices.  Objections  were  overruled  by 
the  court,  to  which  ruling  said  defendant  excepted  at  the  time.  Said  notes 
were  then  read  in  evidence  as  follows: 

[Note  No.  L] 

-*' $1,188.29.  AuLLviLLE,  Missouri,  August  28,  1878. 

"  One  year  after  date  I  promise  to  pay,  to  the  order  of  Craig  Alexander, 
eleven  hundred  and  eighty-eight  and  twenty-nine  one-hundredths  dollars,  for 
value  received,  negotiable  and  payable  without  defalcation  or  discount,  and 
with  interest  from  date  at  the  rate  of  eight  per  cent,  per  annum.  Payable  at 
Third  National  Bank  of  St.  Louis.  J.  W.  Hakrison." 

[Indorsed :]     "  W.  G.  Harrison,  Craig  Alexander." 

[Note  No,  £,] 

*'  $1,188.29.  AuLLviLLE,  Missouri,  August  28,  1878. 

"  Two  years  after  date  I  promise  to  pay,  to  the  order  of  Craig  Alexander, 
eleven  hundred  and  eight-eight  and  twenty-nine  one-hundredths  dollars,  for 
value  received,  negotiable  and  payable  without  defalcation  or  discount,  and 
with  interest  from  date  at  the  rate  of  eight  per  cent,  per  annum.  Payable  at 
Third  National  Bank  of  St.  Louis.  J.  W.  Harrison." 

[Indorsed :]     "  W.  Q.  Harrison,  Craig  Alexander." 
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[Note  No.  S.] 

"  $1,188.29.  AuLLviLLE,  Missouri,  August  28,  1878. 

"  Three  years  after  date  I  promise  to  pay,  to  the  order  of  Craig  Alexander, 
eleven  hundred  and  eighty-eight  and  twenty-nine  one-hundredths  dollars,  for 
value  received,  negotiable  and  payable  without  defalcation  or  discount,  and 
with  interest  from  date  at  the  rate  of  eight  per  cent,  per  annum.  Payable  at 
Third  National  Bank  of  St.  Louis.  J.  W.  Harrison." 

[Indorsed :]     "  W.  Q.  Harrison,  Craig  Alexander. 

**I  hereby  waive  protest,  demand  and  notice  of  protest. 

"  August  Sly  1881.  Craig  Alexander."* 

For  the  purpose  of  this  case  it  was  then  announced  by  counsel  that  the  fol- 
lowing facts  were  to  be  considered  as  agreed  upon  by  the  parties  thereto,  and 
received  by  court  and  jury  as  proved  herein,  viz. :  That  the  plaintiff  has  had  on 
deposit  on  general  account,  to  credit  of  Craig  Alexander,  at  various  times  since 
October  4,  1878,  more  than  the  sum  of  $6,000;  and  that  plaintiff  has  had  on 
deposit  on  general  account,  to  credit  of  Craig  Alexander,  at  various  |imes  stnce- 
the  institution  of  this  suit,  more  than  the  sum  of  $6,000.  The  plaintiff  then 
rested.  The  defendant  Harrison  then  requested  the  court  to  charge  the  jury 
as  follows:  *'The  court  instructs  the  jury  that  on  the  pleadings  and  evidence 
herein  the  plaintiff  is  not  entitled  to  recover."  But  the  court  refused  so  to- 
charge,  to  which  ruling  said  defendant  then  and  there  excepted.  Defendant 
Harrison  then  offered  to  prove  the  following  distinct  facts,  to  wit:  (I)  That 
each  and  all  of  the  notes  sued  on  in  these  cases  were  originally  executed  be- 
tween the  makei*  and  the  payee,  Alexander,  for  the  sole  oonsiderationiof  money 
won  by  said  Alexander  and  lost  by  said  defendant  Harrison  at  a  game  and 
garablmg  device  known  popularly  as  "  option  deals."  (2)  Said  defendant  also- 
offered  to  prove  all  and  singular  the  facts  set  up  as  defenses,  and  recited  in.  the 
answer  of  defendant  Harrison  on  file  in  these  causes. 

But  the  court  refused  to  admit  such  evidence,  and  rejected  both  said  offers 
of  proof  as  separately  made,  and  to  such  ruling  as  to  each  of  said  offers  the  said 
defendant  then  and  there  duly  excepted.  The  defendant  then  rested.  The 
court  then  directed  a  verdict  for  the  plaintiff  in  manner  and  formias  found  by 
the  jury,  to  which  direction  and  charge  said  defendant  Harrison  excepted  at 
the  time.  The  foregoing  was  all  the  evidence  given  and  offered  and  proceed- 
ings had  at  said  trial. 

On  the  foregoing  statement  it  is  contended  that  there  was  error  because  the- 
bank,  even  if  a  bona  fide  holder  for  value,  could  not  exclude  from  the  consider- 
ation of  the  jury  the  original  transactions  between  the  maker  and  payee  of  the- 
notes  as  void  under  the  "gaming  laws  of  Missouri."  It  may  be  admitted  that,. 
as  all  the  parties  to  these  notes  are,  for  legal  purposes,  resident  in  Missouri,  the 
contracts  are  Missouri  contracts,  and  subject  to  the  laws  of  this  state.  Said 
gaming  statute  is  in  the  following  words:  "  Sec.  5722.  All  judgments  by  con- 
fession, conveyances,  bonds,  bills,  notes  and  securities,  when  the  consideration  is 
money  or  property  won  at  any  game  or  gambling  device,  shall  be  void,  and  may 
be  set  aside  and  vacated  by  any  court  of  competent  jurisdiction  upon  suit  brought 
for  that  purpose  by  the  person  so  confessing,  giving,  entering  into  or  executing  the 
same,  or  by  his  executors  or  administrators,  or  .by  any  creditor,  heir,  devisee,, 
purchaser  or  other  person  interested  therein.  Sec.  5723.  The  assignment  of 
any  bond,  bill,  note,  judgment,  conveyance  or  other  security  shall  not  affect  thes 
defense  of  the  person  executing  or  confessing  the  same." 
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§1314.  Oaming;  authorities  oited. 

This  act  came  under  review  at  an  early  day  by  the  supreme  court  of  the 
state  of  Missouri,  when  the  distinction  was  sharply  drawn  between  gaming  and 
gambling  devices  and  mere  betting  on  uncertain  events.  Under  the  statute  9 
Anne,  c.  14,  §  1,  it  was  held  (Bowyer  v.  Birapteon,  2  Strange,  1155)  that  notes 
given  for  money  lost  at  gambling  were  void,  even  in  the  hands  of  innocent  in- 
dorsees for  value.  To  the  same  effect  are  Lowe  v.  Waller,  2  Doug.,  716 ;  Lloyd 
V.  Scott,  4r  Pet.,  222;  Thompson  v.  Bowie,  4  Wall.,  463.  We  have  been  referred 
to  the  following  authorities  as  shedding  light  on  the  question:  Chitty,  Bills, 
95;  Daniel,  Neg.  Inst.,  §  197;  Ackland  v,  Pearce,  2  Camp.,  599;  Shillits  v. 
Snee,  7  Bing.,  405;  Henderson  v.  Benson,  8  Price,  281 ;  Chapin  v.  Dake,  57  III, 
296;  Manning  t;.  Manning,  8  Ala.,  138;  Hatch  v.  Burroughs,  1  Woods,  439; 
Unger  v.  Boas,  13  Pa.,  601;  Mordecai  v.  Dawkins,  9  Rich.  (S.  C),  262;  Vallett 
V,  Parker,  6  Wend.,  615;  Weith  v.  Wilmington,  68  K  C,  24;  Jordan  t).  Locke, 
Minor  (Ala.),  254;  Stone  v.  Mitchell,  7  Ark.,  91;  Eagle  v.  Kohn,  84  III.,  292; 
Thompson  v.  Bowie,  4  Wall.,  463.  The  principle  may  be  considered  well  es- 
tablished that  when  a  statute  pronounces  a  gaming  or  usurious  contract  abso- 
lutely void  no  recovery  can  be  had  thereon.  The  gaming  statute  of  Missouri 
destroys  the 'negotiable  character  of  a  note  or  other  obligation  given  for  a 
gaming  consideration  within  the  terms  of  that  statute.  The  doctrine  that  void 
transactions  cannot  acquire  validity  by  transfer  of  paper  obligations  based 
thereon  finds  full  sanction,  not  only  in  authorities  {8vpra\  but  in  the  many  bond 
cases  before  the  United  States  supremo  court.  4  Wall.,  463 ;  102  U.  S.,  625, 
278;  103  U.  S.,  580;  94  U.  S.,  429.  The  broad  distinction  remains  between 
.  contracts  void  ab  origine^  by  force  of  statutes  whereby  assignees  and  indorsees 
are  unprotected,  and  contracts  cohtra  honoa  moresy  which  cannot  be  enforced 
between  the  original  parties  thereto,  but  are  held  enforceable  when,  being  ne- 
gotiable in  form,  they  have  passed  to  innocent  holders  for  value. 

§  1315.  A  notefw  a  bcUance  on  an  option  deal  cannot  he  enforced  hy  a  bona 
fde  holder. 

The  notes  in  question  were,  it  must  be  held  for  the  purposes  of  this  motion, 
given  for  balances  on  an  ^^  option  deal,"  an  illegal  contract,  being,  as  alleged,  a 
mere  betting  transaction  on  future  prices,  with  no  purpose  of  delivering  or  re- 
ceiving the  articles  concerning  which  the  bet  was  made.  If  the  allegations  of 
the  answer  are  true  Alexander  could  not  recover  on  the  notes  in  suit;  and  the 
court  was  in  doubt  whether  the  position  the  bank  occupies  should  not  be  con- 
sidered as  exceptional,  and  thus  open  the  equities  between  the  original  parties. 
It  is  evident  that  the  bank  could,  at  divers  times,  have  collected  Alexander's 
demand  note  and  turned  over  to  him  the  collaterals,  and  it  seemed  that  defend- 
ants' position  had  great  force,  viz.,  that  the  transfer  of  Harrison's  notes  as  col- 
lateral to  the  bank,  under  the  circumstances,  was  merely  for  the  purpose  of 
excluding  the  equities  between  the  origmal  parties.  Still  the  stubborn  fact 
remamed  that  the  bank  is  a  bona  fide  holder  for  value  within  the  rules  laid 
down  by  the  United  States  supreme  court  in  Swift  v,  Tyson  (§§  382-386,  supra) 
and  Goodman  v.  Simonds  (§§  420-425,  supra\  no  evidence  being  given  that  the 
bank  had  notice  of  the  infirmity  of  the  paper.  The  court  holds  that  the  trans- 
action in  question  is  not  within  the  terms  of  the  gaming  laws  of  Missouri,  but 
if  it  was  an  option  deal,  as  charged,  would  be  unenforceable  between  the  orig- 
inal parties,  and  even  in  the  hands  of  an  innocent  indorsee  for  value. 

§  1316.  La^o  and  authorities  as  to  '^  options,^^ 

The  distinction  is  so  clearly  drawn  and  the  doctrine  so  exhaustively  consid- 
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ered  by  Judge  Thayer,  of  the  St.  Louis  circuit  court  (with  whose  manuscript 
opinion  in  the  Tinsley  case  I  have  been  favored),  that  it  would  be  a  mere  rep- 
etition of  what  has  been  thus  so  ably  done,  to  attempt  to  travel  over  the  same 
ground,  arid  hence  I  quote  largely  from  his  opinion  as  follows:  "The  law  is 
now  well  settled,  in  all  of  the  states  where  the  question  has  arisen,  that  there 
can  be  no  recovery  had  upon  a  contract  or  sale  of  personalty  where  the  parties 
to  such  contract  do  not  intend  an  actual  delivery  of  the  articles  bargained  for, 
but  merely  intend  to  settle  differences  at  some  future  day  between  the  price 
agreed  to  be  paid  for  the  commodity  and  the  then  market  price.  Such  con- 
tracts are  universally  held  to  be  invalid,  as  against  public  policy,  and  in  some 
instances  they  have  been  held  to  be  in  violation  of  statutes  relative  to  gaming 
and  wagers.  Lyon  v.  Culbertson,  83  111.,  33;  Sampson  v.  Shaw,  101  Mass., 
145;  Kirkpatrick  v.  Bonsall,  72  Pa.,  155;  Gregory  v.  Wendell,  39  Mich.,  337; 
Eumsey  v.  Berry,  65  Me.,  570;  Williams  v.  Tiederaann,  6  Mo.  App.,  269.  But 
there  is  an  apparent  conflict  of  opinion  touching  the  question  whether  a  broker, 
factor  or  commis.sion  merchant,  who  has  been  employed  by  his  principal  to 
make  contracts  of  this  character  with  some  third  party,  and  has  done  so  in  his 
own  name,  but  for  his  principal's  benefit,  may  maintain  an  action  against  his 
principal  to  recover  money  expended  for  his  principal  at  his  principal's  request 
in  the  settlement  of  losses  accruing  under  such  contracts.  This  precise  ques- 
tion was  considered  in  the  Case  of  Green,  15  N.  B.  R,  201  (U.  S.  Dist.  Court, 
W.  D.  Wis.),  and  it  was  there  held  that  the  Iroker  could  not  recover  from  his 
principal  for  moneys  thus  expended  in  the  settlement  of  losses  on  such  illegal 
ventures.  But  it  is  to  be  observed  that  the  court,  in  the  case  last  cited,  based 
its  decision  mainly  on  a  statute  of  Wisconsin,  which  declared  all  '  notes  and 
agreements  void  that  had  been  given  for  repaying  any  money  knowingly  ad- 
vanced for  any  betting  and  gaming  at  the  time  of  such  betting  or  gaming.' 
And  the  evidence  in  the  case  cited  showed  that  thQ  broker  not  only  made  the 
illegal  contracts  in  question,  but  that  he  advanced  the  money  for  the  venture. 
The  court  accordingly  held  that  the  case  fell  within  the  statute,  and  that  the 
broker  could  not  recover  money  thus  knowingly  advanced  in  furtherance  of  a 
gambling  transaction.  There  are  other  cases,  arising  between  factors  and  bro- 
kers and  their  principals,  which  the  courts  have  apparently  treated  as  though 
the  action  was  between  the  principals  to  the  illegal  transaction.  But  the  diflfer- 
ent  relation  existing  between  the  agent  and  his  principal,  in  actions  by  the 
former  to  recover  moneys  expended  for  his  principal  in  the  settlement  of  losses 
on  wager  contracts,  was  apparently  not  called  to  the  attention  of  the  court. 
Vide  Gregory  v.  Wendell,  supra;  Williams  v,  Tiedemann,  supra.  On  the  other 
hand,  the  law  is  well  settled  in  England  that  if  a  broker  be  employed  to  make 
wager  contracts,  such  as  are  voidable  under  8  &  9  Vict.,  c.  109,  §  18,  and  at  the  re- 
quest of  his  principal  the  broker  pays  the  amount  due  under  such  contract,  he 
can  recover  the  amount  so  paid  from  his  principal^  and  the  illegal  nature  of  the 
contract  with  reference  to  which  the  money  is  paid  is  no  defense  to  an  action 
founded  on  such  claim.  Warren  v.  Billings,  33  Law  Jour.  (1864),  55,  N.  S. 
Common  Law,  Michaelmas  term,  1863;  Pidgeon  v.  Burslem,  3  Exch.,  465; 
Jessopp  V.  Surtoryche,  10  Exch.,  614. 

"  In  this  country  the  same  doctrine  has  been  held  substantially  in  the  follow- 
ing cases:  Lehman  v.  Strassberger,  2  Woods,  554;  Warren  v.  Hewitt,  45  Ga., 
501 ;  Clark  v.  Foss,  10  Ch.  Leg.  N.,  213.  In  the  case  of  Marshall  v.  Thurston 
the  court  says :  '  We  understand  the  charge  of  the  lower  court  to  be,  in  sub- 
stance, that  if  the  broker  knowingly  assisted  the  defendant  by  an  advance  of 
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money  and  active  agency,  though  not  as  principal,  to  gamble  in  the  rise  and 
fall  of  bonds,  no  recovery  can  be  had ;  but  if  the  broker  merely  acted  as  his 
agent  in  effecting  contracts  between  him  and  third  parties  for  the  purchase  or 
sale  of  bonds  on  time,  the  defendant  and  third  parties  intending  to  speculate 
in  the  rise  and  fall  of  prices,  and  defendant  suffered  losses  which  were  paid  by 
the  broker  at  defendant's  request,  or  were  paid  and  the  payments  subsequently 
ratified  by  the  defendant  by  executing  notes  therefor,  a  recovery  can  be  had. 
In  this  view  the  charge  is  supported  by  the  authorities.'  The  rule  which  has 
the  support  of  the  great  weight  of  authority  (whatever  may  be  thought  of  the 
policy  and  morality  of  the  rule)  seems  to  be  as  follows:  If  a  factor,  broker  or 
commission  merchant  be  employed  by  his  principal  to  buy  or  sell  commodities 
for  the  purpose  of  speculating  on  the  rise  and  fall  of  prices  merely,  and  the 
agent  buys  or  sells  in  his  own  name,  but  on  his  principal's  account,  and  subse- 
quently, after  losses  have  occurred  in  such  transactions,  the  agent  advances 
money  at  his  principal's  request  to  pay  such  losses;  or  if  the  agent  pay  such 
losses  and  the  principal  afterwards  executes  notes  in  the  agent's  favor  to  cover 
the  amounts  so  advanced,  the  agent  may  recover  against  his  principal  the  ad- 
vances so  made  at  his  request,  or  upon  the  notes  so  executed,  notwithstanding 
the  illegal  character  of  the  original  venture.  The  promise  implied  in  the  one 
instance  and  expressed  in  the  other  is  neither  void  for  want  of  consideration 
nor  tainted  with  illegality.  It  was  even  held  in  the  case  of  the  Planters'  Bank 
V.  Union  Bank  that  where  the  defendant,  in  violation  of  law,  had  sold  bonds 
for  the  plaintiff  and  received  the  proceeds,  the  plaintiff  might  recover  the 
amount  from  the  defendant,  and  that  the  illegal  character  of  the  transaction 
out  of  which  the  fund  arose  was  no  defense.  But,  on  the  other  hand,  if  a 
broker  or  factor  supply  his  principal  with  funds  for  the  express  purpose  of 
enabling  him  to  engage  in  illegal  transactions,  and  if  he  (che  agent)  conducts 
the  illegal  venture  in  his  own  name,  it  seems  clear  that  he  becomes  a  particeps 
criininis^  and  the  law  will  not  aid  him  to  recover  moneys  advanced  for  such 
purpose,  nor  will  it  enforce  securities  taken  therefor. 

"  The  facts  proven  in  the  case  at  bar  seem  to  bring  the  case  within  the  prin- 
ciples last  stated.  The  original  notes  involved  in  this  controversy,  of  which 
those  in  suit  were  mere  renewals,  were  not  given  after  the  various  contracts 
had  been  settled,  to  c^ver  losses  which  the  agent  had  paid  for  his  principal. 
The  notes  seem  to  have  been  drawn  by  the  principal  in  favor  of  his  agent  at 
the  inception  of  the  alleged  illegal  ventures,  or  within  a  few  days  thereafter, 
while  the  transactions  were  still  pending  and  the  result  undetermined.  They 
were  either  given  to  secure  moneys  advanced  by  the  broker  to  his  principal,  to 
enable  the  latter  to  prosecute  the  ventures,  or  they  were  given  as  an  indemnity 
to  the  broker,  to  shield  him  from  losses  that  he  might  sustain  while  carrying 
out  the  alleged  illegal  ventures  in  his  own  name,  but  on  his  principal's  account. 
In  either  event,  it  would  follow  that  the  agent  could  not  recover  on  these 
notes  as  against  his  principal,  the  maker  of  the  notes,  if  the  contracts  or* deals,' 
as  they  are  termed,  were  mere  wagers  on  the  fluctuations  in  the  market  price 
of  grain,  and  for  that  reason  unlawful.  Obligations  thus  intimately  connected 
with  an  illegal  transaction,  and  furnishing  an  inducement  to  the  same,  could 
not  be  supported  as  between  the  original  parties,  nor  could  they  be  enforced 
by  the  present  plaintiff  if  it  took  the  same  with  knowledge  of  this  infirmity. 
I  have  no  difficulty  whatever  in  finding  from  the  evidence  that  the  parties, 
both  principal  and  agent,  had  in  view  mere  rcager  contracts  upon  the  price  of 
grain,  and  that  the  losses  which  the  agent  op  K^ote^  eventually  paid  were  paid 
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on  contracts  which,  as  between  the  broker  and  the  parties  with  whom  he  dealt, 
were  mere  bets  upon  the  future  market  price  of  wheat,  no  delivery  having  been 
made  or  contemplated.  To  find  otherwise  on  the  evidence  before  me  would  in- 
volve a  degree  of  credulity  which  the  court  does  not  possess.  The  case  is  thus 
narrowed  to  the  single  inquiry  whether  the  plaintiff  bought  this  paper  with 
knowledge  that  it  was  not  enforceable  as  between  the  maker  and  payee. 

"The  defendant  would  charge  the  plaintiff  with  knowledge  because  the  payee 
of  the  note  was  one  of  plaintiff's  directors,  and  ex  officio  a  member  of  the  board 
of  discount.  The  evidence  shows,  however,  that  the  bank  (the  plaintiff  in  this 
action)  had  no  regular  discount  committee.  The  president  was  authorized  to 
pass  upon  paper  without  the  advice  of  the  directory.  If  the  directors  were 
present,  they  gave  advice  on  paper  offered  for  discount.  But  in  the  present  in- 
stance it  appears  that  the  originals  of  the  notes  now  in  suit  were  accepted  in 
the  absence  of  the  director.  The  director  states  that  when  he  had  paper  of  his 
own  to  offer  for  discount  he  stayed  away  from  the  board,  and  that  he  did  so  in 
this  instance.  Upon  this  state  of  facts  I  am  clearly  of  the  opinion  that  the 
bank  cannot  be  charged  with  knowledge  of  facts  possessed  by  the  particular 
director  who  was  not  present  and  did  not  act  as  member  of  the  board  when 
the  paper  was  accepted.  The  director  was  himself  the  payee,  and  was  offering 
this  paper  for  discount.  Whatever  contract  the  bank  made  in  accepting  the 
paper  and  passing  it  to  the  director's  credit  was  made  with  the  director.  He 
not  only  did  not  assmjie  to  act  as  agent  of  the  bank  in  this  particular  transac- 
tion, but  he  could  not  lawfully  act  in  that  capacity  had  he  so  attempted. 
Washington  Bank  v.  Lewis,  22  Pick.,  31.  The  present  case  is  widely  different 
from  the  case  of  Bank  v.  Thomas,  2  Mo.  App.,  367,  cited  for  the  defendants; 
for  in  that  case  the  paper  ,was  tendered  by  a  third  jHirty^  and  the  director, 
whose  knowledge  was  held  to  affect  the  bank,  was  present  at  the  meeting  of 
the  committee  on  discount,  and  voted  upon  the  paper  in  the  discharge  of  his 
regular  duties  as  a  bank  officer.  In  the  present  case  the  bank  cannot  be 
charged  with  notice  of  any  infirmity  in  the  paper  b}''  any  sound  rule  of  law 
with  which  I  am  acquainted.  Xeither  does  the  court  concur  in  the  view  that 
the  notes  in  suit  are  void  in  the  plaintiff's  hands,  regardless  of  the  question  of 
notice,  by  virtue  of  the  provisions  of  the  act  respecting  gaming.  Eav.  Stat. 
1879,  c,  109.  In  the  case  of  Hickerson  v,  Benson,  8  Mo.,  8,  it  was  held  in  this 
state  that  a  wager  on  the  result  of  an  election  was  not  within  the  terms  of  the 
statute  respecting  gaming,  although  such  wagers  were  against  public  policy 
and  sound  morality,  and  void  on  that  ground.  And  such  seems  to  be  the  cor- 
rect view  with  respect  to  immoral  and  fictitious  sales  of  grain  and  other  com- 
modities, where  no  delivery  is  intended  by  the  parties.  Such  contracts  are 
simply  contra  bonos  moi^es^  and  the  courts  will  not  enforce  them,  and  would  not 
enforce,  them  in  the  absence  of  any  statute  on  the  subject  of  gaming.  The  re- 
sult is  that  judgment  must  be  entered  on  the  notes  against  both  of  the  defend- 
ants for  the  principal  and  accrued  interest." 

The  petitions  aver  that  the  notes  were  assigned  to  the  plaintiff;  and  defend- 
ant Harrison  contends  that  therefore  the  equities  were  open.  The  difference 
between  indorsement  and  mere  assignment  is  one  well  known,  and  the  point  is 
well  taken,  if  not  cured  by  what  occurred  at  the  trial  and  the  verdict.  See 
Daniel,  Neg.  Inst,  §§  745,"  729,  741;  Iledger  v.  Lesby,  9  Barb.,  214;  Calder  v. 
Billington,  15  Me.,  898;  Hadden  v,  Rodkey,  17  Kan.,  429.  The  usual  form  of 
pleading  is,  when  such  is  the  fact,  that  the  notes  were  indorsed  to  plaintiff;  for 
the  rights  springing  therefrom  are  quite  different  from  those  arising  from  an 
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ordinary  assignment.  Hence  the  defendants'  position  in  that  respect  is  techni- 
cally correct;  but  as  the  notes  produced  and  the  evidence  showed  an  indorse- 
ment to  plaintiif,  an  amendment  would  have  been  allowed  if  attention  had 
been  called  to  the  defect.  Consequently,  the  verdict,  under  the  rulings  and 
proofs,  must  be  held  to  cure  that  technical  error;  or,  if  need  be,  permissioa 
given  to  make  the  pleadings  correspond  to  the  evidence  and  verdict. 

§  1317.  Director's  knowledge  of  illegality  of  note  held  not  imputable  to  lank. 

As  Alexander  was  a  director  in  the  bank,  it  is  contended  that  the  bank  is,  in 
law,  charged  with  knowledge  of  what  was  known  to  him,  and  the  following 
cases  are  referred  to  in  support  thereof:  Lemoine  v.  Bank,  3  Dill.,  49  (§§  428- 
431,  supra);  Bank  v.  Davis,  2  Hill  (N.  T.),  451;  Bank  v.  Thomas,  2  Mo.  App. 
567;  Bank  v.  Campbell,  4  Humph.,  394;  Toll  Bridge  Co.  v.  Betsworth,  30 
Conn.,  380.  While  the  general  doctrine  is  recognized  that  what  an  agent 
knows  his  principal  is  charged  with  notice  of,  in  transactions  where  said  agent 
is  acting  for  the  principal,  yet  a  bank  director,  in  asking  for  a  discount  of  his 
own  paper,  is  not  an  agent  of  the  bank,  but  acting  as  the  adverse  contracting 
party.  Were  this  held  otherwise,  no  bank  could  discount  paper  to  which  a 
director  is  a  party  without  losing  the  position  of  an  innocent  indorsee  for  value 
under  the  law  merchant.  Hence  no  bank  could  have  dealings  in  commercial 
paper  with  any  of  its  directors  on  ordinary  business  principles.  The  opinion  of 
Judge  Thayer  states  the  legal  aspect  of  this  question  very  clearly. 

§  1 3 1 8,  Maker  not  released  by  failure  of  hank  holding  his  note  to  pay  it  with 
his  funds  on  deposit  with  it 

It  is  further  contended  that  inasmuch  as  Alexander  had  frequently  on  de- 
posit, both  before  and  after  this  suit  brought,  a  sufficient  sum  of  money  to  pay 
his  demand  note,  it  was  the  legal  duty  of  the  bank  to  demand  payment  thereof, 
and  apply  his  deposits  accordingly,  thus  leaving  the  collateral  discharged  of  all 
interest  therein  by  the  bank.  On  this  point  the  court  has  no  difficulty,  so  far 
as  the  legal  right  of  the  bank  to  pursue  the  collaterals  is  concerned ;  yet  it 
would  seem  that  a  failure  by  the  bank  to  take  pay  for  the  demand  note,  and 
then  sue  Alexander  as  indorser  of  the  collaterals,  and  Harrison,  the  maker,  in- 
dicated other  than  a  purpose  to  collect  its  demand  against  Alexander,  who  was 
its  principal  debtor.  It  had  a  prompt  recourse  against  him;  indeed,  had  funds 
in  its  own  hands  sufficient  to  discharge  the  indebtedness.  Why,  then,  sue  him 
and  Harrison,  unless  its  object  was,  under  the  formal  position  of  an  innocent 
indorsee  for  value,  to  enable  Alexander  thus  to  cause  a  contract  to  be  enforced 
in  his  favor  which  the  law  would  not  permit  him  to  enforce  in  his  own  name? 
It  would  be  easy  for  the  Missouri  legislature  to  destroy,  by  statute,  the  nego- 
tiability of  such  paper,  but  until  it  has  done  so  the  courts  must  apply  the  law 
merchant  to  its  transfer.  To  what  extent  inquiry  is  permissible  into  the  posi- 
tion of  parties,  as  in  the  case  at  bar,  may  be  doubtful.  The  bank  can  elect  its 
own  course  by  proceeding  against  Alexander  alone  on  his  demand  notes,  or  by 
enforcing  its  rights  against  the  collaterals,  or  possibly  by  appropriating  his  de- 
posits to  the  payment  of  his  indebtedness.  While  courts  should  lend  no  en- 
couragement to  betting  contracts,  yet,  so  far  as  the  law  requires  the  protection 
of  innocent  indorsees  of  commercial  paper,  the  rules  pertaining  thereto  must 
be  observed.  It  is  obvious  that  the  law  may  be  evaded  by  giving  negotiable 
notes  and.  having  them  indorsed  to  innocent  parties;  but  the  remedy  is  with 
the  legislature.  It  is  said  the  contract  indorsing  the  collaterals  to  the  bank 
gave  it  only  the  power  to  sell  the  same,  and  not  to  collect  them  by  ordinary 
process  of  law.    As  indorsee,  the  right  to  sue  was  complete,  and  the  power  to 
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sell  was  an  additional  advantage  which  it  might  or  might  not  exercise.  But 
the  question  still  remains,  viz.,  should  not  the  court  have  permitted  the  exact 
relationship  of  the  parties  to  these  notes  to  have  been  developed,  to  the  end 
that  no  merely  technical  screen  should  be  interposed  to  prevent  the  defeat  of 
illegal  transactions? 

The  testimony  produced,  and  uncontradicted,  proved  that  the  ordinary  course 
had  been  pursued  as  to  the  transfer  of  the  collaterals,  without  notice  of  any 
defect  therein,  or  of  any  outstanding  equities  between  maker  and  payee.  Any 
testimony  contradictory  thereof,  whereby  the  legal  relationship  of  the  parties 
could  be  varied,  would  have  been  proper;  but  the  contention  was  that,  despite 
the  direct  testimony  of  the  cashier,  the  facts  and  circumstances  indicated  that 
the  bank  was  aiding  Alexander  to  shut  out  the  equities  by  holding  the  collat- 
erals, notwithstanding  it  could  have  collected  the  principal  or  demand  note  at 
any  time,  and  thus  have  released  the  collaterals.  But  it  was  for  the  bank  to 
continue  the  demand  loan  or  call  it  in,  as  it  might  determine.  It  was  satisfied 
with  the  interest-bearing  arrangement,  and  to  take  the  course  which  it  has  done^ 
and  which  it  had  the  legal  right  to  do.  However  suspicious  the  relations  of 
the  bank  with  Alexander  may  appear  as  to  this  point,  they  cannot  overcome 
the  direct  and  express  testimony  of  the  cashier  as  to  the  hona  fides  of  the  in- 
dorsements and  the  consideration  therefor.     The  motions  are  overruled. 


DAVIDSON  V.  LANIER. 
(4  Wallace,  447-458.    1863.) 

Error  to  U.  S.  District  Court,  Northern  District  of  Mississippi. 

Opinion  by  Chase,  C.  J. 

Statement  of  Facts. —  A  statute  of  Tennessee,  enacted  in  1827,  and  entitled 
"  An  act  to  suppress  private  banking,"  made  it  penal  to  erect,  establish,  insti- 
tute, or  put  in  operation,  or  to  issue  any  bills  or  notes  for  the  purpose  of  erect- 
ing, establishing  or  putting  in  operation  any  banking  institution,  association  or 
concern.  In  January,  1856,  this  act  being  in  force,  several  persons,  of  whom 
one  Eichard  M.  Kirby  seems  to  have  been  the  principal,  undertook  to  establish  a 
banking  association  or  company  in  Memphis,  Tennessee,  under  cover  of  a 
charter  granted  by  the  state  of  Arkansas  for  a  corporation  styled  "  The  Cin- 
cinnati and  Little  Rock  Slate  Company."  Their  object  was  to  issue  bills  for 
circulation  as  money,  and  use  them  in  the  cotton  trade.  About  the  time  of  the 
organization  of  the  company,  Kirby  visited  McMahon,  of  whose  estate  the 
defendant  in  error  is  curator,  at  New  Orleans,  and  exhibited  the  charter  and 
explained  the  views  of  the  company,  whereupon  McMahon  agreed  to  act  as  its 
treasurer  and  financial  agent.  In  pursuance  of  this  arrangement,  circulating 
notes  of  the  company,  to  the  amount  of  $12,000,  were  sent  to  McMahon,  who 
used  them,  as  far  as  he  could,  for  currency.  He  also  made  advances  to  the  com- 
pany by  accepting  and  paying  bills  drawn  on  him;  and,  in  the  result,  became  its 
creditor  in  a  sum  somewhat  exceeding  $11,000.  At  the  time  of  the  arrangement 
with  McMahon,  Davidson,  the  plaintiff  in  error,  and  one  J.  B.  Ellis,  were^ 
members  of  the  company,  but  afterwards  withdrew.  Subsequently,  however, 
upon  the  request  of  Kirby,  Davidson,  with  two  others,  consented  to  sign,  and 
Ellis  consented  to  indorse,  several  bills  of  exchange  in  blank,  and  among  them 
that  on  which  the  suit  below  was  brought.  AH  the  bills  seem  to  have  been 
Addressed  to  McMahon  as  drawee.     Shortly  before,  or  very  soon  after,  this. 
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transaction,  H.  M.  True,  the  secretary  and  treasurer  of  the  company  at  Mem- 
phis, absconded,  taking  with  him  all  the  cash  in  his  possession. 

There  was  some  obscurity,  and,  perhaps,  some  contradiction  of  evidence,  in 
the  record  as  to  the  time  and  purpose  of  signing  and  indorsing  the  blank  bill* 
of  exchange.  Kirby  stated  that  they  were  signed  and  indorsed  before  the 
absconding  of  True,  to  enable  himself  to  protect  the  circulation  of  the-  com- 
pany. Another  witness  said  that  they  were  signed  and  indorsed  after  that 
event,  at  the  suggestion  of  Kirby,  to  relieve  McMahon  from  the  consequences 
of  True's  theft;  but  this  witness  said,  also,  that  he  only  knew  the  object  of  the 
bills  from  a  statement  by  Kirby,  made  when  the  other  parties  were  not  pres- 
ent, and  was  not  confident  as  to  the  time  of  signing  and  indorsement.  How- 
ever these  things  may  have  been,  it  was  certain  that  the  bills  were  sent  by 
Kirby  to  McMahon  in  July,  1856,  and  were  filled  up  some  months  later,  after 
vain  attempts  to  obtain  payment  of  the  balance  due  him.  All  the  bills,  when 
they  went  into  McMahon's  hands,  seem  to  have  had  engraved  on  their  face  the 
formal  parts  of  a  bill  of  exchange,  with  the  name  of  the  place  of  date,  "  Mem- 
phis, Tenn.,"  and  the  direction  to  the  drawer,  "John  J.  McMahon,  New  Or- 
leans;"  and  all  but  one  seemed  to  have  borne  the  words,  ''Exchange  for 
$1,000,"  in  the  upper  left  hand 'corner.  In  other  respects,  as  to  the  time  of 
date,  amount  to  be  paid  and  time  of  payment,  they  were  left  blank.  The  one 
now  in  controversy  was  filled  up  with  the  date,  "July  15,  1856;"  with  the 
time  of  payment,  "eight  months  after  date;"  with  the  sum  to  be  paid,  "eight 
thousand  nine  hundred  and  ninety-two  dollars  and  forty-four  cents;"  and  with 
a  stipulation  for  "  eight  per  cent,  interest,  from  maturity  until  paid."  Thus 
filled  up,  the  bill  sued  on  read  as  follows : 
"  Exchange  for  $8,992.44.  Memphis,  Tenn.,  July  15,  1856. 

"Eight  months  after  date  of  this,  our  first  of  exchange  (second  unpaid),  pay 
to  the  order  of  J.  B.  Ellis  eight  thousand  nine  hundred  and  ninety-two  dollars 
and  forty-four  cents,  value  received^  and  charge  the  same  to  account  of  your 
obedient  servants,  with  eight  per  cent,  interest  from  maturity  until  paid. 

"Jas.  E.  Ferguson, 
"J.  Locke, 

"  Thomas  J.  Davidson* 
"  To  John  J,  McMahon^  New  Orleans^ 
Indorsed:  "  J.  B.  Ellis,  Eipley,  Miss.;  Richard  M.  Kirby." 
Upon  the  trial,  the  court  charged  the  jury  that,  if  McMahon's  object  in  ad- 
vancing his  money  was  to  enable  the  company  to  put  into  operation  a  banking 
company  in  violation  of  the  laws  of  Tennessee,  the  jury  must  find  for  the 
defendant;  and,  also,  that  if  McMahon  agreed  with  Kirby  to  redeem  the  circu- 
lation, intending  thereby  to  enable  the  company  to  go  into  operation,  and  the 
company  did  go  into  operation,  issuing  bank  notes  in  pursuance  of  that  agree- 
ment, then  the  transaction  was  illegal,  and  the  plaintiff  could  not  recover. 
But  the  following  instructions,  numbered  in  the  record  5th,  6th  and  7th,  were 
also  given  by  the  court:  5.  "If,  at  the  time  the  bills  were  given,  the  holder, 
McMahon,  knew  that  the  money  would  be  used  for  the  purpose  of  carrying  on 
a  banking  company  contrary  to  the  laws  of  Tennessee,  and  if  the  banking 
company  was  then  in  operation,  then  the  consideration  of  the  bills  is  not  af- 
fected by  the  use  made  of  the  proceeds  of  the  bill,  and  the  plaintiff  is  entitled 
to  recover,  unless  the  defense  is  sustained  on  some  other  ground."  6.  "  The 
signing  of  a  bill  of  exchange  in  blank  is  the  giving  of  the  holder  an  unlimited 
authority  to  fill  it  up  at  pleasure,  and  the  party  so  drawing  or  indorsing  is 
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bcwind  by  the  act  of  the  party  filling  up  the  same."  7.  "  If  the  bills  sued  on 
were  signed  in  blank,  and  delivered  to  Eirby  to  be  sent  in  blank  to  McMahon, 
that  would  authorize  him,  McMahon,  to  fill  up  the  bills  and  insert  any  rate  of 
interest  that  was  lawful,  and  the  jury  should  find  for  the  plaintiff,  unless  the 
defense  is  made  out  and  sustained  on  some  other  ground." 

It  was  upon  these  instructions,  considered  in  connection  with  the  evidence, 
that  the  questions  to  be  decided  in  this  case  arose.  Before  arguing  the  merits^ 
a  motion  to  dismiss  the  writ  of  error  was  made.  The  judgment  of  the  district 
court  for  $11,312.42  was  rendered  on  the  6th  of  June,  1860.  On  the  7th  a 
writ  of  error  was  sued  out,  and  a  copy  was  lodged  with  the  clerk  of  the  court 
on  the  same  day,  and  bond  for  supersedeas  given  in  double  the  amount  of  the 
judgment.  A  citation  was  also  issued,  dated  16th  April,  which  was  served  oti 
the  14th  September,  1860,  and  the  record,  with  the  writ  of  error  and  the  cita- 
tion, was  returned  to  the  next  term  of  this  court.  Another  citation  and  ap- 
parently another  writ  of  error,  were  issued  on  the  7th  of  June.  Of  the 
last-mentioned  writ  and  citation  there  seemed  to  have  been  no  service. 

§  1319.    Writ  of  error  not  dismissed  because  not  allowed  by  any  judffe. 

Before  proceeding  to  consider  the  questions  arising  on  the  instructions  re- 
garded in  connection  with  the  evidence,  a  mdtion  to  dismiss  the  writ  of  error 
must  be  disposed  of.  It  is  objected  to  the  writ  of  error  that  it  was  not  allowed 
by  any  judge;  but  this  is  not  required.  It  is  enough  that  it  was  issued  and 
served  by  copy  lodged  with  the  clerk  of  the  court  to  which  it  was  directed. 

§  1320.  A  clerical  err^or  in  date  of  the  citation  is  no  ground  of  dismissal. 

It  is  objected  to  the  citation  that  it  was  dated  16th  April,  which  was  before 
the  date  of  the  judgment;  but  it  is  clear,  from  the  number  which  it  bears, 
taken  in  connection  with  the  judgment  it  describes,  that  it  was  issued  after  the 
rendition  on  the  6th  of  June.  The  date  must  have  been  a  mere  clerical  error, 
and  the  service  on  the  14th  of  September  was  regular  and  sufiicient.  The  fact 
that  another  writ  of  error  and  another  citation,  not  served,  were  issued,  cannot 
prejudice  the  writ  and  citation  which  were  duly  issued  and  served. 

§  1321.  Approval  of  appeal  bond. 

It  is  also  urged  that  the  appeal  bond  was  not  approved  by  the  judge.  But 
it  is  a  fair  inference,  from  the  acts  of  the  judge,  in  signing  the  citation,  and  in 
witnessing  the  appeal  bond,  that  he  approved  of  the  security.  The  judiciary 
act  does  not,  in  terms,  require  that  the  judge  shall  put  his  approval  of  the  bond 
in  writing,  nor  can  a  writ  of  error  be  treated  as  a  nullity  because  sufficient  se- 
<5urity  is  not  given.  This  court  will  take  care,  on  application,  that  the  rights  of 
the  defendant  in  error  be  not  prejudiced  by  the  omission,  but  will  not  dismiss 
the  Writ  except  on  failure  to  "comply  with  such  terras  as  it  may  impose.  Martin 
^.  Hunter,  1  Wheat.,  361  (Appeals,  §§  682-729);  Catlett  v.  Brodie,  9  id.,  553 
^Appeals,  §  1536).     The  motion  to  dismiss  in  this  case  must  be  denied. 

§  1322.  Act  to  suppress  private  banking  construed. 

The  first  question  upon  the  merits  arises  upon  the  fourth  and  fifth  instruc- 
tions. The  court  had  already  charged  in  substance  that  a  contract  in  consider- 
ation of  aid  to  be  given  in  putting  in  operation  an  illegal  banking  company  in 
Tennessee  was  void.  From  the  fifth  instruction,  taken  in  connection  with 
those  which  preceded,  and  with  the  evidence,  the  jury  must  have  understood 
that  in  the  judgment  of  the  court  a  contract  in  consideration  of  aid  in  promot- 
ing the  objects  and  effecting  the  purposes  of  an  illegal  banking  company,  when 
once  in  operation,  was  valid.  We  think  this  construction  of  the  statute  of 
'Tennessee  too  narrow.     The  intention  of  the  act  was  declared  by  its  title.     It 
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-was  an  act  to  suppress  private  banking.  Its  object  was  the  protection  of  the 
people  against  the  evils  of  an  unauthorized  currency  —  than  which  hardly  any 
•object  of  legislation  is  more  important.  The  currency  measures  all  values,  and 
is  the  medium,  directly  or  indirectly,  of  all  exchanges.  To  keep  it  sound,  and 
to  guard  it  as  far  as  possible  from  fluctuation,  are  among  the  most  imperative 
duties  and  among  the  most  difficult  problems  of  government.  In  the  construc- 
tion of  this  act  it  was  the  duty  of  the  court  below,  as  it  is  ours  here,  to  give 
effect  to  its  obvious  intention,  if  that  can  be  done  without  disregarding  settled 
rules  of  interpretation.  What,  then,  is  the  true  sense  of  the  prohibition  to 
erect,  establish,  institute,  or  put  in  operation  any  banking  company,  or  to  issue 
.any  bills  or  notes  with  intent  or  purpose  to  do  so?  What  is  meant  by  putting 
in  operation  or  establishing  a  backing  company?  We  think  that  this  language 
has  a  much  wider  import  than  mere  commencement  of  business.  To  establish 
a  company  for  any  business  means  complete  and  permanent  provision  for  car- 
rying on  that  business,  and  putting  a  company  in  operation  may  well  include 
its  continued  as  well  as  its  first  or  original  operation.  This  construction  is  sup- 
ported by  the  prohibition  to  issue  bills  or  notes.  Taking  the  act  of  establish- 
ment and  putting  ip  operation,  in  the  restricted  sense  of  the  instructions,  the 
issue  of  circulation  could  not  precede  but  must  follow  those  acts.  The  prohibi- 
tion of  such  issues,  therefore,  must  be  taken  as  proof  that  the  legislature  did 
not  use  the  words  in  that  sense.  The  emission  and  circulation  of  unauthorized 
notes  and  bills  as  money  was  the  main  object  and  business  of  the  company,  and 
it  was  precisely  this  object  and  business  which  the  legislature  intended  to  defeat 
-and  prohibit.  We  must  construe  the  act,  therefore,  as  covering  with  its  penal 
prohibition  the  whole  range  of  devices  by  which  illegitimate  currency  is  imposed 
on  the  community.  It  prohibits  the  use  of  such  currency  during  the  whole 
period  of  the  establishment  of  an  illegal  company,  and  applied  as  completely  to 
the  last  as  to  the  first  step  of  its  operations.  Any  other  construction  would 
frustrate  the  legislative  intent  and  leave  the  great  mischief,  which  the  statute 
was  made  to  prevent,  wholly  without  restraint  or  check. 

§  132S,  Bills  issued  in  aid  of  an  illegal  enterprise  not  enforceable  inter 
partes. 

It  was  quite  clear,  upon  the  evidence,  that  McMahon  entered  into  the  trans- 
action, which  resulted  in  the  bill  sued  on,  in  the  expectation  of  profit  from  aid- 
ing the  operation  of  the  prohibited  banking  company.  He  was  engaged  with 
its  officers  and  stockholders  in  the  scheme  of  imposing  upon  the  community  a 
prohibited  and  fraudulent  currency.  His  name  was  upon  its  circulating  bills, 
and  his  credit  promoted  their  circulation.  His  curator  cannot  look  to  the  law 
for  remedies  against  his  associates  in  this  illegal  undertaking.  With  this  view 
of  the  statute  and  of  the  evidence  we  cannot  distinguish  this  case  from  that  of 
Brown  v,  Tarkington,  3  Wall.,  377,  decided  at  the  last  term.  In  that  case  we 
held  that  notes  given  for  a  balance  found  due  on  a  settlement  of  accounts  with 
an  illegal  banking  company,  and  for  advances  to  redeem  its  circulation,  could 
not  be  enforced  in  favor  of  a  payee  w^ho  had  been  participant  in  the  illegal 
business.  The  bill  in  this  case,  in  our  judgment,  is  of  the  same  character.  It 
"was  urged  in  argument  that  the  contract  we  have  been  considering  was  made 
in  Louisiana,  and  not  invalid  by  the  laws  of  that  state.  But  this  is  not  so. 
The  bill  of  exchange  was  made  in  Tennessee.  It  bears  date  at  Memphis,  and 
Avas  signed  there;  and  the  contract  of  the  defendant  below  was  to  be  performed 
there.     We  by  no  means  say  that  it  would  be  valid  if  made  in  Louisiana.    It  is 
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not  necessary  to  consider  that  question;  the  laws  of  Tennessee  determine  the 
question  of  its  validity,  and  we  think  that  according  to  those  laws  it  was  invalid,- 
In  our  judgment,  therefore,  the  fifth  instruction  was  erroneous. 

§  1324.  Authority  to  Jill  hlank  biU  or  tndorsernent  must  be  pursued. 

The  sixth  and  seventh  instructions  remain  to  be  considered.  The  sixth 
announced,  without  qualification,  the  proposition  that  the  holder  of  a  bill  of 
exchange,  signed  and  indorsed  in  blank,  has  unlimited  authority  to  fill  it  up  at 
pleasure  and  bind  the  signer  and  indorser  b}'  his  act.  This  instruction  cannot 
be  sustained.  The  delivery  of  a  bill  of  exchange  signed  and  indorsed  in  blank 
only  authorizes  the  receiver,  as  between  himself  and  the  drawer  and  indorser^ 
to  fill  it  up  in  conformity  with  the  authority  given  him.  If  there  has  been  no 
agreement,  the  authority  is  general;  if  there  has,  it  must  be  pursued.  The 
burden  of  proof  that  thei^e  was  an  agreement,  and  that  its  terras  have  been  vio- 
lated, is,  in  such  a  case,  upon  the  defendant ;  but  if  he  can  make  the  proof  it 
will  avail  him.  No  person,  unless  authorized,  either  directly  or  by  just  infer- 
ence from  the  nature  of  the  transaction,  can  fill  up  a  blank  bill  for  his  own 
benefit,  nor  can  such  a  bill  be  enforced  against  the  drawer  and  indorser  ia 
favor  of  any  one  who  takes  it  in  bad  faith ;  that  is,  v^rith  knowledge  that  it  has 
been  filled  up  without  authority  or  in  fraud.  3  Kent's  Com.,  119;  10  Smedes. 
&  M.,  590.  It  is  highly  probable  that  the  court  below  intended  that  its  instruc- 
tion should  be  taken  with  this  limitation;  but  it  was  too  general  in  its  terms^ 
and  was,  we  think,  calculated  to  mislead  the  jury. 

The  seventh  instruction  directed  the  jury  in  substance  to  find  for  the  plaint- 
iff if  satisfied  that  the  bill  was  signed  in  blank  and  delivered  to  Kirby  to  be 
sent  to  McMahon.  It  asserted  that  McMahon  had  the  right  in  the  case  sup- 
posed to  fill  up  the  bill  with  any  amount  due  him,  and  make  the  drawers  and 
indorsers  liable  on  the  bill  to  himself.  It  is  doubtless  true  that,  subject  to  the 
limitations  just  stated,  the  delivery  of  a  signature  in  blank  is  in  general  an  au- 
thority to  the  holder  to  fill  it  up  as  he  thinks  proper.  This  rule,  in  its  applica- 
tion to  negotiable  instruments,  was  very  clearly  stated  by  Mr.  Justice  Clifford 
in  The  Bank  of  Pittsburgh  v,  Neal,  22  How.,  107  (§§  405-407,  supra\  as  follows: 
"  Where  a  part}'^  to  a  negotiable  instrument  intrusts  it  to  the  custody  of  another, 
with  blanks  not  filled  up,  whether  it  be  for  the  purpose  to  accommodate  the 
person  to  whom  it  was  intrusted,  or  to  be  used  for  his  own  benefit,  such  nego- 
tiable instrument  carries  on  its  face  an  implied  authority  to  fill  up  the  blanks 
and  perfect  the  instrument;  and  as  between  such  party  and  innocent  third  par- 
ties, the  person  to  whom  it  was  so  intrusted  must  be  deemed  the  agent  of  the 
party  who  committed  such  instrument  to  his  custody;  or,  in  other  words,  it  is- 
the  act  of  the  principal,  and  he  is  bound  by  it."  But  the  instruction  before  us 
went  much  further.  It  asserted  the  right  of  a  drawee  to  fill  up  a  blank  bill 
and  hold  the  drawers  and  indorsers,  and  this  without  any  other  authority  than 
such  as  is  implied  in  the  fact  that  the  bill  was  sent  to  him  by  the  last  indorser 
with  the  consent  of  the  other  indorser  and  of  the  drawers.  Now  it  is  quite 
clear  that  this  fact  implies  no  such  authority.  The  only  inference  to  be  drawn 
from  the  circumstances  that  the  bill  was  sent  to  McMahon  in  blank  is  that  it 
was  sent  to  him  for  acceptance.  The  structure  of  the  paper  excludes  any  other 
hypothesis.  If,  having  received  the  bill  in  blank,  he  had  accepted  it  and  nego- 
tiated it  to  a  third  person,  without  notice  of  facts  impeaching  its  validity  be- 
tween the  antecedent  parties,  those  parties  would  have  been  bound  to  the  holder^ 
But  he,  as  drawee,  could  not  transfer  the  bill  to  anybody  without  previous 
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acceptance,  and  still  less  could  he  treat  it  as  an  obligation  to  himself.     We  think 
there  was  error  in  these  instructions  as  well  as  in  the  fifth. 

The  judgment  of  the  district  court  must,  therefore,  be  reversed  and  the  cause 
remanded  for  new  trial  in  conformity  with  this  opinion. 

§  1325.  Gambling. —  Upon  non-assumpsit  deiendfiut  may  without  notice  prove  that  the 
note  was  given  for  money  won  at  play.     Wat«on  v.  Bay  ley,  8  Cr.  C.  C,  67. 

§  1826.  Lottery  tickets. —  A  note  given  for  the  purchase  of  lottery  tickets  is  void.  Thomp- 
son V.  Milligan,  2  Cr.  C.  C,  207;  Hawkins  v.  Cox,  2  Cr.  C.  C,  173. 

§  1327.  A  due-bill  given  for  money  due  on  the  sale  of  lottery  tickets  is  void  in  Tennessee. 
Lanham  v,  Patterson,*  13  Int.  Rev.  Rec.,  142. 

§  1328.  A  note  given  for  lottery  tickets,  which  it  was  unlawful  to  sell,  is  void.  Thompson 
V.  Milligan,  3  Cr.  C.  O.,  207. 

§  132V>.  Bet  on  completion  of  railway. —  A  written  instrument  provided  that  A.  should 
pay  B.  a  certain  sum  of  money,  if  a  railroad  reached  a  given  point  at  a  given  time.  If  the 
point  was  not  reached  within  such  time  the  instrument  was  to  be  null  and  void.  Held,  not 
enforceable.     Eldred  v.  Mallory,*  2  Colo.  Ty,  820. 

§  1330.  Election  bet. —  In  an  action  on  a  promissory  note  upon  a  wager  that  Andrew  Jack- 
son would  not  obtain  the  electoral  vote  of  Kentucky  for  the  oflSce  of  president  of  the  United 
States,  Jield,  that,  although  the  parties  were  not  qualified  electors,  the  contract  was  void,  as 
being  against  public  policy,  and  because  intended  to  draw  in  question  in  a  judicial  tribunal 
the  validity  of  an  election  of  president  of  the  United  States.    Denny  v,  Elkins,  4  Cr.  C.  C,  161. 

§  1 331.  Options. —  A  note  given  a  factor  for  money  advanced  by  him  to  pay  the  maker's 
losses  on  a  contract  for  the  purchase  or  sale  of  cotton  for  future  delivery  is  vailid,  although 
the  contract  was  not  to  be  performed  by  the  actual  delivery  of  cotton,  but  was  to  be  settled 
merely  by  payment  of  difference  in  prices.  Lehman  v,  Strassberger,  2  Woods,  554  See 
§  1312. 

§  1332.  Contracts  of  sade  that  do  not  contemplate  the  actual  bona  fide  delivery  of  the 
property  by  the  seller,  nor  payment  by  the  buyer,  but  are  intended  to  be  settled  by  paying 
the  difference  in  price  at  some  future  time,  are  gambling  contracts,  and  a  broker  stands  in  no 
better  condition  than  the  seller  to  recover  differences ;  and  a  note  given  therefor  is  void  for 
want  of  consideration.     In  re  Green,  7  Biss.,  338. 

g  1333.  Illegal  hank  notes. —  Notes  issued  by  a  bank  in  violation  of  law  are  void  even  in  the 
hands  of  an  innocent  holder.     Root  v.  Oodard,  8  McL.,  102.     See  §  1313. 

§  1334.  Safety  fund  act. —  The  safety  fund  act  of  March,  1833,  providing  that  "no  monied 
corporation  subject  to  this  act  shall  issue  any  bill  or  note  of  the  said  corporation  unless  the 
same  shall  be  made  payable  on  demand  and  without  interest,"  applies  to  a  bank  established 
by  an  act  passed  the  same  day  as  the  safety  fund  act.  And  notes  issued  in  violation  of  such 
Act  are  void.    Weed  v.  Snow,  3  McL.,  265;  Root  v,  Godard,  3  McL.,  102. 

§  1335.  Notes  issued  in  contravention  of  the  safety  fund  act  are  void  ab  initio  even 
against  indorsees  suing  on  the  contract  of  indorsement,  all  of  whom  are  chargeable  with 
notice  of  the  statute.  Nor  can  an  indorsee  of  such  a  note  recover  under  the  common  counts 
And  the  contract  of  indorsement  independent  of  the  note.  The  note  being  void,  its  contents 
cannot  be  received  in  evidence  to  support  an  action  upon  it.     Root  v,  Wallace,*  4  McL. ,  8. 

§  1336.  Bond;  acceptance  contrary  to  statute.— A  bond,  executed  in  Michigan,  but  relat- 
ing to  and  securing  the  acceptance  of  drafts  in  New  York,  contrary  to  a  New  York  statute,  is 
void.     Hay  den  v.  Davis,  3  McL.,  276. 

55  1 337.  For  apprentice's  time. —  A  promissory  note  given  in  consideration  of  the  assignment 
of  the  time  of  an  apprentice  is  void,  the  consideration  being  illegal.  Walker  v,  Johnson,  2 
€r.  C.  C,  203. 

§  1338.  Note  for  stock  below  par.—  The  directors  of  a  company  have  no  pover  to  receive 
subscriptions  for  stock  at  a  less  price  per  share  than  is  fixed  in  the  charter ;  and  consequently, 
^  note  given  for  stock  so  obtained  cannot  be  enforced.    St  urges  v.  Stetson,*  3  Phil.,  304. 

§  1339.  Illegal  bank  draft.— A  draft  issued  by  a  bank  in  express  violation  of  law  is  void, 
and  cannot  be  considered  as  payment.     Davis  v.  Bank  of  River  Raisin,  4  McL  ,  387. 

§  1340.  Illegal  issue  of  bank  notes.— Notes  given  to  redeem  bank  notes  illegally  issued 
cannot  be  collected.  They  are  tainted  with  the  illegality  of  the  original  bank  notes.  Brown. 
.V.  Tarkington,  3  Wall.,  378. 

§  1341.  Bank  notes  issued  ultra  vires  are  void,  even  in  the  hands  of  an  innocent  holder. 
Root  V,  Godard,  3  McL.,  102. 

§  1342.  Notes  for  forfeited  stock  resold. —  If  a  company  becomes  the  owner  of  its  stock 
by  purchase  or  forfeiture,  it  may  resell  such  stock,  and  notes  taken  for  it  are  valid.  State 
Bank  of  Ohio  v.  Fox,  3  Blatch.,  431. 
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g  1 343.  Illeji^al  canal  notes.—  A  canal  company  tmued  bonds  which  it  agreed  should  have* 
the  preference  over  all  debts  which  might  Bubsequently  be  created  by  the  company,  and  in  de- 
fault of  payment  of  principal  or  interest  the  holder  might,  after  a  receiver  should  be  ap- 
pointed, enter  into  the  receipt  of  the  tolls  and  water  rents.  Held^  that  notes  subsequently 
issued  by  the  company  and  receivable  by  it  in  payment  of  tolls  and  water  rents  were  void  a» 
against  holders  of  the  bonds.     Vallette  v.  Whitewater  Valley  C.  Co.,  4  McL.,  102. 

§  1344.  ConfMlemte  notes. —  Notes  issued  by  the  Confederate  government  were  not  "bills 
of  credit "  within  the  meaning  of  the  constitution,  and  were  illegal.  Bailey  v,  Milner,  35 
Oa.,  830;  1  Abb.,  261. 

^  1345.  A  promissory  note  given  by  the  borrower  to  the  lender  of  Confederate  notes  is  void. 
JWdL 

g  1 346.  In  aid  of  rebellion.—  Notes  issued  by  the  state  of  Mississippi,  after  the  opening  of 
the  civil  war,  in  a  form  suitable  for  currency,  and  secured  by  cotton,  to  be  sold  for  their  re- 
demption, held  issued  in  aid  of  rebellion  and  void.    Taylor  v.  Thomas,  22  WalL,  479. 

§  1 347.  Negotiable  jiaper  issued  in  aid  of  the  rebellion  is  void.  National  Bank  of  Wash- 
ington r.  Texas,*  20  Wall.,  72. 

g  1 348.  During  the  rebellion  the  city  of  Richmond  issued  oertain  notes  contrary  to  the  law 
of  Virginia.  Before  the  close  of  the  war,  the  legislature  passed  an  act  legalizing  the  action  ot 
the  city,  and  authorizing  further  issues.  Held,  in  aid  of  rebellion,  and  void.  Evans  v.  City 
of  Richmond,  Chase's  Dec.,  551. 

g  1849.  A  due  bill  or  promissory  note  given  for  goods  sold  in  aid  of  the  rebellion  is  void. 
Hanauer  v.  Doane,  12  WalL,  343. 

g  1 350.  Note  sent  across  army  lines.— A  bill  drawn  by  a  person  within  the  Confederate 
lines  upon  a  person  within  the  Union  lines  during  the  rebellion  is  void,  although  the  payee 
did  not  know  the  drawee  was  within  the  Union  lines ;  but  the  sum  paid  for  the  draft  may  be 
recovered  under  a  count  for  money  had  and  received.  Williams  t;.  Mobile  Savings  Bank,^ 
Woods,  501. 

§  1351.  A  promissory  note  was  indorsed  in  Alabama,  during  the  war,  and  transmitted 
across  tlie  lines  by  messenger  to  the  indorsee.  Held,  that  the  indorsement  was  void,  and  the- 
indorsee  could  not  sue  upon  it  in  his  own  name.     Russell  v.  Russell,*  1  MacArth.,  263. 

g  1 358.  Any  draft,  biU  or  note  drawn  in  the  Confederate  States,  or  in  any  state  under  tbe- 
proclamation  of  the  presidept  declared  in  insurrection,  or  in  any  part  of  them  (except  such 
as  was  permanently  and  absolutely  under  the  control  of  the  forces  of  the  United  States),  upon* 
any  person  or  persons  in  the  federal  lines,  is  void  as  to  maker  and  all  other  parties  thereto, 
and  is  not  to  be  received  in  payment  of  any  debt  when  due  to  a  citizen  of  any  state  adhering 
to  the  government.  The  question  as  to  whether  the  place  where  the  draft  was  drawn  was- 
within  the  Confederate  lines,  is  for  the  jury.  The  jury  must  be  satisfied  that  the  plaintiff 
accepted  such  draft  in  satisfaction  of  the  debt  due  him,  in  order  to  give  verdict  for  defend- 
ant.   Moore  v,  Foster,  Chase's  Dec.,  222. 

§  1353.  Rebellion;  bona  fide  holder  of  notes.~No  matter  how  illegal  or  immoral  the 
consideration  of  a  note  or  bill,  it  is  valid  in  the  hands  of  a  bona  fide  holder  for  value  unless 
made  absolut*)ly  void  by  statute.  Bank  bills  or  other  securities  issued iu/aidof  the  rebellion 
are  valid  in  the  hands  of  a  bona  fide  holder  for  value.    Hatch  v.  Burroughs,.  1  Woods,  439. 

§  1354.  Note  for  slave. —  A  note  for  the  piice  of  a  slave,  given  at  a  time  when  slavery  was 
not  unlawful,  is  valid,  and  is  not  impaired  by  a  subsequent  law  making  contracts  for  sale  of 
persons  void.    White  v.  Hart,  18  Wall.,  646;  Boyce  v.  Tabb,.  18  WaU.,^  546.. 

§  1355.  The  payee  ot  a  note  given  for  a  slave  cannot  recover  upon  it  fsom  the  maker, 
although  it  was  made  before  slavery  was  abolished.  Osborne  v.  Nicholson,  1  DHL,  219.  The 
abolition  of  slavery  by  the  thirteenth  amendment  rendered  promissory  notes  given  for  slaves, 
before  it  was  adopted,  void.    -Buckner  v.  Street,  1  Dill.,  248. 

§  1 356.  For  emancipation,  valid.—  A  promissory  note  given  by  an  emancipated  slave  to 
his  master  after,  and  in  consideration  of,  emancipation  is  valid.  Smith  v.  Pai'ker,  8  Cr.  C.  C.^ 
654. 

g  1357.  Negro  imported  contrary  to  statute. —  The  fact  that  the  negroesfor  whom  a  note 
was  given  were  taken  to  a  state  contrary  to  the  laws  of  that  state  does  not  make  the  note 
void  for  failure  of  consideration,  if  the  vendor  did  not  take  them  there  Randon  v.  Tobey,  11 
How.,  39a 

^  1358.  A.  brought  slaves  into  Mississippi  contrary  to  the  statute  of  that  state  regulating 
their  importation.     He  sold  them  to  B.,  taking  B.'s  note  for  the  purchase  price.     In  an  action 
by  an  indorsee  against  B.,  held,  that  the  contract  was  not  void,  and  that  the  indorsee  might' 
recover.     Harris  v,  Runnells,  12  How.,  79. 
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2.   Payment. 

SxTHMABT — Accommodation  acceptor;  bona  fide  holder y  g  1359. 

g  1 350.  The  drawer  and  indorsee  of  a  draft  executed  a  contract  for  the  satisfaction  of  it. 
Heldf  a  good  defense  in  favor  of  an  accommodation  acceptor  against  the  indorsee.  But  such 
contract  would  not  affect  the  rights  of  one  not  privy  to  it,  with  whom  the  draft  was  depos- 
ited as  collateral  security  until  such  holder  surrender  the  draft  to  the  indorsee,  upon  which 
the  satisfaction  agreed  upon  between  the  drawer  and  indorsee  attaches  and  extinguishes  the 
draft.  Where  one  form  of  security  is  suiTendered  for  another,  the  creditor  cannot  hold  both*. 
He  loses  his  right  to  the  security  surrendered.    Farmers*  Bank  v.  Groves,  gg  1800-1392. 

[Notes.—  See  §g  1363-1402.] 

FARMERS'  BANK  OF  VIRGINIA  v.  GROVES.  " 

(12  Howard,   51-59.    1851.)  ' 

Opinion  by  Mr.  Justice  Nelson. 

Statement  of  Facts. — This  ease  coraes  up  on  an  appeal  from  a  decree  of  the 
circuit  court  of  the  United  States  for  the  district  of  Louisiana.  The  case  is 
somewhat  complicated  and  confused,  and  it  will  be  necessary  to  state  the  ma- 
terial facts  to  be  found  in  it  in  order  to  present  clearly  the  legal  questions  in- 
volved, and  upon  which  the  decision  must  depend. 

On  the  13th  March,  1837,  Thompson  L.  King  drew  two  drafts,  amounting,  in 
the  aggregate,  to  $15,497,  in  favor  of  John  E.  Hunter,  upon  Moses  Groves,  who 
duly  accepted  the  same.  The  liability  of  Groves  upon  these  drafts  to  the  bank 
constitutes  the  main, point  in  the  controversy.  The  drafts  were  subsequently, 
but  before  maturity,  indorsed  by  Hunter  to  Lewis  A.  Collier,  and  by  him 
passed  to  the  Farmers'  Bank  of  Virginia,  the  appellants,  as  collateral  security 
for  an  indebtedness  to  the  bank.  Groves  was  an  accommodation  acceptor  for 
the  benefit  of  King,  the  drawer.  T'he  bank  recovered  judgment  against  Groves 
for  the  amount  of  the  drafts  in  the  Madison  district  court  of  Louisiana,  Decem- 
ber 1,  1840,  and  which  was  recorded  in  the  otBce  of  the  parish  judge  on  the 
same  day,  in  the  parish  of  Madison,  where  the  defendant  resided,  so  as  to 
operate  as  a  judicial  mortgage  on  his  real  estate  and  slaves.  The  bank  recov- 
ered judgment  also  against  King,  the  drawer,  on  one  of  the  drafts;  and,  at  the 
same  time,  held  other  judgments  and  demands  against  him,  in  which  Collier 
was  interested  to  the  amount  of  some  $15,000.  These  judgments  and  demands 
had  been  pledged  to  the  bank  by  Collier  as  collateral  security  for  his  indebted- 
ness. On  the  26th  February,  1841,  a  written  agreement  was  entered  into 
between  Collier  and  King,  in  which,  after  reciting  the  several  judgments  and 
demands  above  stated,  and  held  by  the  bank  against  King,  and  in  which  Collier 
was  interested ;  and  also  reciting  and  describing  certain  plantations  and  lands,  be- 
longing to  the  said  King,  containing  in  all  about  twenty-two  hundred  acres,  and 
a  large  number  of  slaves  on  the  same,  it  was  agreed,  among  other  things,  that  if 
the  said  Collier  should  be  permitted  to  purchase  the  said  property  at  sherifFs 
sale  on  any  of  the  aforementioned  judgments  for  his  own  account,  or  for  the 
account  of  the  bank,  at  a  sura  not  exceeding  the  whole  amount  of  the  several 
judgments  and  demands,  or  for  a  less  sum,  that  then,  and  in  that  case,  the  said 
property  should  be  received  by  him  in  satisfaction  and  discharge  of  the  same; 
and  the  evidences  of  the  several  debts  and  demands  thus  held  by  him  and  the 
bank  should  be  delivered  up  to  the  persons  entitled  to  the  same;  and  full  dis- 
charges given  5  and  especially  to  Moses  Groves  for  and  on  account  of  the  judg- 
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raent  obtained  by  the  Farmers'  Bank  of  Virginia  against  him.  There  are 
several  other  provisions  and  stipulations  in  said  agreement;  but,  as  they  have 
no  necessary  bearing  upon  the  material  questions  in  the  case,  it  is  unimportant 
to  notice  them.  Groves  was  a  witness  to  this  agreement.  In  pursuance  of  this 
arrangement.  Collier  l>ecame  the  purchaser  of  the  property  on  the  13th  of 
March,  1841,  for  the  sura  of  $32,515,  and  received  a  deed  of  the  same  from  the 
sheriff  on  the  10th  of  the  month  thereafter. 

On  the  1st  of  December,  1841,  the  Farmers'  Bank  of  Virginia  proposed  to 
Collier,  through  their  authorized  agent,  an  arrangement  of  his  indebtedness  to 
them,  as  follows:  1.  The  bank  to  give  him  a  credit  on  the  same  of  one,  two 
and  three  years.  2.  And  surrender  all  the  collateral  securities  which  they  had 
received  from  him.  And  Collier,  on  his  part,  1,  To  pay  all  the  expenses  of 
prosecuting  the  collateral  securities  to  the  attorneys  in  whose  hands  they  are. 
2.  To  give  a  mortgage,  which  was  to  operate  as  a  judicial  mortgage  in  favor 
of  the  bank,  on  all  the  property  which  he  held  in  Concordia  parish.  3.  To 
assign  to  the  bank  certain  notes,  as  collateral  security,  whic'i  he  held  against 
Dix  and  Glascock,  amounting  to  $9,000.  4.  To  have  all  the  mortgages  that 
appear  as  incumbrances  upon  the  property  reduced  by  a  discharge  of  record  to 
an  amount  not  exceeding  thirty-tive  thousand  dollars,  besides  those  in  favor 
of  the  Bank  of  Virginia,  and  Lancaster,  Denby  and  Company.  And,  5.  To 
give  three  notes  to  the  bank,  one  for  $11,764.68,  payable  in  twelve  months  after 
date,  one  for  $12,470.57,  payable  two  years  after  date,  and  one  for  $13,218.80, 
payable  three  years  after  date,  amounting,  in  the  aggregate,  to  $37,454.05. 
This  is  the  substance  of  the  proposition  made  by  the  agent,  and  which  was  in- 
tended as  instructions  to  F.  H.  Farrar,  his  attorney,  under  whose  direction  the 
mortgage  was  to  be  prepared  and  executed. 

On  the  3d  of  December,  1841,  the  mortgage  was  duly  executed  by  Collier, 
^d  delivered  to  Farrar,  and  accepted  by  him  on  behalf  of  the  bank.  It  was 
recorded  in  the  proper  office,  and  a  copy  with  the  three  notes  transmitted  by 
mail  to  the  bank,  agreeably  to  the  instructions.  On  the  20th  of  April,  1843, 
the  Farmers'  Bank  of  Virginia  applied  to  the  judge  of  the  circuit  court  of  the 
United  States,  in  the  district  of  Louisiana,  for  an  executor's  process  against  the 
estate  of  Groves,  he  having  died  in  December,  1841,  praying  that  so  much  of 
his  estate  might  be  seized  and  sold  as  should  be  necessary  to  satisfy  the  judg- 
ment which  had  been  obtained  by  the  bank  against  him  December  1,  1840, 
and  which  we  have  already  referred  to;  and  an  order  was  granted  accordingly; 
whereupon,  Horace  H.  Groves,  the  son  of  the  deceased,  and  administrator  of 
the  estate,  filed  the  bill  in  this  case  in  the  circuit  court  of  the  United  States,^ 
setting  out,  substantially,  the  facts  already  recited,  and  praying  that  the  bank 
may  be  enjoined  from  proceeding  to  seize  and  sell  any  part  of  the  estate,  that 
the  executory  process  may  be  set  aside,  and  the  bank  decreed  to  enter  satisfac- 
tion of  the  judgment  of  record. 

The  answer  of  the  bank  denies  the  authority  of  Collier  to  act  for  them  in 
any  settlement  or  discharge  of  the  judgment,  or  for  any  purpose  in  connection 
therewith.  They  also  deny  that  they  ever  gave  their  assent  to  the  alleged  dis- 
charge of  the  debt  for  which  the  judgment  was  rendered,  or  ever  ratified  or 
confirmed  the  acts  and  doings  of  Collier  in  relation  thereto.  They  further  al- 
leged that  Collier  was  indebted  to  them  in  the  year  1837,  in  a  large  amount, 
and  that  he  transferred  to  them  the  acceptances  of  Grove,  mentioned  in  the 
bill,  as  far  back  as  1837  and  before  they  reached  maturity,  as  collateral  security 
for  his  indebtedness.     That  they  never  intended  to  place  the  bills  under  the 
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control  of  Collier,  but  held  them  as  their  own,  and  prosecuted  them  to  judg- 
ment. Nor  did  they  ever  allow  him  to  take  the  charge  and  management  of  the 
judgment  as  their  agent  after  it  was  recovered.  They  further  allege  that,  being 
delayed  in  the  collection  of  the  collateral  securities,  and  receiving  no  payments 
from  Collier,  they  employed  James  W.  Pegram,  in  November,  1841,  as  their 
agent,  to  call  upon  Collier,  at  his  home,  with  instructions  to  obtain  a  more  sat- 
isfactory arrangement  of  the  debt  against  him.  That  it  resulted  in  the  exten- 
sion of  the  time  of  payment  on  his  giving  the  mortgage  and  notes  referred  to 
in  the  bill.  They  admit  it  was  understood  between  their  agent  and  Collier, 
that  the  negotiable  paper  which  had  been  transferred  as  collateral  security  was 
to  be  surrendered  up  to  him,  the  security  furnished  by  the  mortgage  being,  as 
represented  by  him,  sufficient  to  secure  his  indebtedness,  and  relying  on  his 
punctuality  in  the  payment  of  the  notes  as  they  became  due.  That  two  of  the 
notes  provided  for  by  the  mortgage  are  already  past  due,  and  nothing  paid  by 
the  said  Collier;  that  the  property  covered  by  the  mortgage  is  discovered  to  be 
liable  under  previous  incumbrances  to  a  large  amount,  which  may  render  it  in- 
sufficient for  the  payment  of  their  debt.  That  said  Collier  has  long  since 
waived  the  assignment  of  the  said  judgment,  and  consented  that  the  bank 
might  retain  it  as  additional  security. 

The  court  below  granted  a  preliminary  injunction,  and  afterwards  at  the  hear- 
ing on  the  pleadings  and  proofs,  confirmed  the  same,  and  decreed  that  satisfac- 
tion of  the  judgment  against  Groves  should  be  entered  of  record. 

§  1  360.  Satisfaciionj  agree7nent  as  to,  a  defense  for  accommodation  acceptor 
against  indorsee. 

Upon  consideration  we  are  of  opinion  this  decree  is  right,  and  should  be  af- 
firmed. King,  the  drawer  of  the  bills,  was  the  principal  debtor,  as  the  ac- 
ceptance by  Groves  was  for  his  accommodation,  ile  was,  therefore,  bound  to 
provide  for  them,  and  keep  Groves  harmless;  and  this  he  did,  so  far  as  the  in- 
terest of  Collier  was  concerned,  by  the  agreement  of  26th  February,  1841,  and 
subsequent  purchase  by  Collier  of  the  plantation  and  slaves  in  pursuance  of  its 
stipulations.  The  purchase  and  title  of  the  property  under  the  sheriff's  sale,  it 
Avas  agreed,  should  be  made,  and  taken  in  satisfaction  of  this  among  other  de- 
mands against  King;  and  in  order  to  complete  the  satisfaction.  Collier  bound 
himself  to  procure  a  discharge  of  the  judgment  which  the  bank  had  recovered 
upon  the  drafts,  and  then  held.  Groves  was  privy  and  consenting  to  this  ar- 
rangement between  King  and  Collier,  and,  as  between  the  latter  and  him,  when 
consummated,  it  constituted  a  valid  defense  to  the  drafts  or  judgment  either  in 
law  or  equity. 

§  1 361. hut  not  as  against  collateral  holder  not  privy  to  it 

if,  is  true,  as  the  bank  was  not  privy  and  consenting  to  the  arrangement, 
their  interest  in  the  drafts  was  unaffected  by  it,  and  they  were  still  at  liberty 
to  enforce  their  judgment  against  Groves,  if  necessary  to  the  payment  of  the 
debt  for  which  the  drafts  had  been  pledged  as  security. 

§  1362.  tmless  t/w  collateral  holder  surrender  the  draft  to  the  indorsee. 

But,  on  the  3d  of  December  following,  they  entered  into  an  arrangement 
with  Collier  by  which  it  was  agreed  that,  on  the  execution  and  delivery  to 
them  of  three  notes,  payable  in  one,  two  and  three  years,  covering  the  whole 
amount  pf  his  indebtedness  to  the  bank,  together  with  a  mortgage  upon  a 
large  plantation  and  slaves,  besides  other  real  estate,  as  security  for  the  pay- 
ment, all  the  collateral  securities  previously  held  for  the  indebtedness  should 
be  given  up  to  him.    The  notes  and  mortgage  were  executed  and  delivered  ac- 
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cordingly,  and  the  collateral  securities  surpendered,  and  the  interest  in  them 
again  exclusively  vested  in  Collier;  and  in  this  way  becoming  the  owner  of 
the  drafts  and  judgment  against  Groves,  for  which  he  had  already  received 
satisfaction,  and  bound  himself  to  procure  a  discharge  from  the  bank,  the 
agreement  with  King,  the  principal  debtor,  operated  instantly  as  an  extin- 
guishment of  the  demand,  and  placed  it  beyond  the  power  of  either  Collier  or 
tlie  bank,  or  both  of  them  together,  to  revive  it  by  any  subsequent  arrange- 
ment. The  defense  of  Groves,  arising  out  of  the  agreement  of  King  with 
Collier,  attached  immediately  on  the  bank  reinvesting  Collier  with  their  inter- 
est in  the  drafts,  and  would  adhere  to  them,  into  whosesoever  hands  they  might 
pass.  They  were  not  only  bills  overdue,  but  had  become  merged  in  judgment 
against  Groves. 

It  has  been  argued,  on  behalf  of  the  bank,  that  Collier  failed  to  comply 
with  all  the  conditions  upon  which  they  stipulated  to  accept  the  mortgage  and 
surrender  the  previous  collateral  securities;  and  especially  in  one  important 
particular,  namely,  the  discharge  of  record  of  existmg  incumbrances  upon  the 
property,  so  as  to  reduce  them  to  an  amount  not  exceeding  $35,000.  But  there 
are  several  answers  to  this  objection.  In  the  first  place,  the  weight  of  the 
proof  is,  that  the  agent,  after  an  investigation  and  examination  of  these  in- 
cumbrances, waived  the  discharge  of  record,  being  satisfied  that  they  had  been 
paid,  from  the  representation  of  Collier.  And  in  the  second,  no  such  ground 
of  defense  is  set  up  in  the  answer,  nor  is  there  any  allegation  of  imposition 
or  fraud  by  Collier  in  the  transaction.  And,  in  the  third,  assuming  that  there 
was,  the  bank  could  not  avail  themselves  of  it  for  the  purpose  of  avoiding 
their  part  of  the  arrangement,  and  at  the  same  time  hold  on  to  the  mortgage 
as  a  security  for  Collier's  indebtedness.  There  has  been  no  surrender  of  the 
mortgage,  on  the  part  of  the  bank,  or  oflFer  to  surrender  and  vacate  the  agree- 
ment. On  the  contrary,  it  is  claimed  by  them  as  an  available  secui"ity,  held 
and  relied  on  against  Collier.  It  may  be  that  if  a  fraud  had  been  co.nmitted 
upon  the  bank,  in  the  negotiation  to  substitute  this  mortgage  for  other  collat- 
eral securities,  upon  a  surrender  of  the  mortgage  and  notes  accompanying^  it  to 
Collier,  on  a  discovery  of  the  fraud,  claiming  to  vacate  the  arrangement  on 
this  ground,  their  right  to  and  interest  in  the  securities  surrendered,  in  the  absence 
of  any  prejudice  to  the  rights  of  third  persons  acquired,  in  the  mean  time,  might 
revive,  and  in  thi§  way  the  defense  of  Groves  be  overreached,  the  bank  being 
thus  remitted  to  their  original  rights.  But,  be  this  as  it  miy,  as  no  such  step 
has  been  taken,  nor  even  claim  of  fraud  set  up  in  the  pleadings,  we  are  bound 
to  regard  the  arrangement  as  valid  and  binding  upon  both  parties;  and  if  any 
fraud  or  imposition  has  been  committed  to  the  prejudice  of  the  bank,  they 
must  look  to  him  personally  for  compensation  and  redress.  The  rights  ac- 
quired by  each  party  to  the  securities  exchanged  must  be  taken  to  be  such  as 
were  intended  by  the  terms  of  agreement;  and,  regarding  the  transaction  in 
this  light,  it  is  clear,  even  conceding,  as  is  alleged,  that  Collier  lias  since 
waived  the  surrender  of  the  collateral  securities  for  which  he  had  stipulated,  or 
has  since  reassigned  them  to  the  bank,  the  defense  of  Groves  is  still  complete. 
These  drafts,  and  judgment  upon  them,  became  extinguished  the  moment  the 
agreement  between  the  bank  and  Collier  was  carrieJ  into  execution.  They 
then  became  the  exclusive  property  of  the  latter,  in  which  event  his  agreement 
with  King,  the  principal  debtor,  worked  an  immediate  satisfaction. 

It  has  also  been  argued  that  King  has  failed  to  fuldl  all  the  stipulations  in 
his  agreement  with  Collier,  and  hence  that  it  is  not  available  to  Groves.     But 
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this  is  a  question  exclusively  between  him  and  Collier,  who,  for  aught  that 
appears,  is  content  with  the  agreement  in  the  way  it  has  been  carried  into  exe- 
cution. He  purchased  the  property  and  took  the  sherifFs  deed  as  is  alleged, 
and  not  denied,  went  into  the  possession  and  enjoyment  of  the  estate,  and 
still  holds  it.  And,  if  he  has  not  acquired  all  the  property  stipulated  for  in 
his  agreement,  he  must  look  to  King,  personally,  for  compensation  and  re- 
dress. He  has  chosen  to  accppt  the  execution  of  the  agreement,  and  must 
be  deemed  bound  by  its  stipulations.  In  every  view  we  have  been  able  to 
take  of  the  case,  we  are  of  opinion  the  decree  of  the  court  below  is  right,  and 
should  be  affirmed. 

§  1 363.  When  a  payment ;  agreement;  conditional  payment—  A  bill  of  exchange  is  not,  in 
general,  to  be  considered  as  a  satisfaction  of  a  precedent  debt,  unless  it  be  paid,  and  accepted 
as  such,  or  in  case  it  be  conditionally  paid ;  unless  it  appear  that  an  injury  has  resulted  to  the 
debtor,  who  pays  the  bill  in  consequence  of  the  laches  of  the  creditor,  who  receives  it.  Gal- 
lagher V.  Roberts,*  2  Wash.,  193;  Allen  v.  King,  4  McL.,  128;  Peter  r.  Beverly,  10  Pet.,  569; 
Cooper  t?.  Gibbs,*  4  McL.,  896 ;  Lyman  r.  Bank  of  United  States,  12  How.,  22o;  Weed  v.  Snow, 
8  McL..  265.    See  §  lo75. 

§  1364.  Whether  or  not  there  was  an  agreement  to  receive  negotiable  paper  in  satisfac- 
tion of  a  debt  is  a  question  for  the  jury.  Lyman  v.  Bank  gf  United  States,  12  How., 
226. 

g  1 365.  Bank  notes  credited  an  cash. — Where  the  notes  of  a  bank  were  received  by  it  for 
a  balance  due,  and  credited  as  cash,  held,  that  the  parties  having  treated  the  transaction  as  a 
cash  deposit,  must  be  deemed  to  have  considered  it  as  paid  in  money.  United  States  Bank  v. 
Bank  of  Georgia,  10  Wheat.,  333. 

g  1366.  Where  one  note  is  discounted  in  renewal  of  another,  the  bank  may  charge  the  old 
note  to  the  indorser,  and  credit  him  with  the  new  one.  Fullerton  v.  Bank  of  United  States, 
1  Pet.,  604  (§§  1200-1204). 

§  1367.  Crediting  notes^  on  acconnt;  presnmption.— Notes  credited  on  an  account  current 
are  presumed  to  have  been  received  in  payment,  and  the  fact  that  subsequently,  after  being 
protested,  they  were  charged  on  the  account,  does  not  rebut  this  presumption.  Riley  v,  An- 
derson,* 2  McL.,  589. 

§  1368.  Promissory  notes  do  not  extinguish  an  open  account,  unless  given  expressly  in 
payment.  But  the  object  in  giving  a  note  may  be  implied  from  circumstances  as  well  as  ^m 
an  express  agreement.  And  the  facts  that  the  account  was  overdue,  that  a  further  credit  was 
given  on  the  execution  of  the  notes,  which  were  credited  on  the  account,  show  a  payment  to 
hav^  been  intended.    Ibid, 

%  1 369.  Debt  discharged  by  note  or  bill.^  A  bill  taken  in  payment  as  a  discharge  of  a  pre- 
existing debt,  or  in  such  a  manner  as  imports  an  intention  in  the  indorsee  to  take  the  risk  of 
the  bill  upon  himself,  is  a  discharge  of  such  debt.     Brown  v.  Jackson,*  2  Wash.,  24. 

§  1 370.  A  promissory  note  given  and  received  in  payment  of  an  open  account  is  a  bar  to  an 
action  upon  such  account  even  though  the  note  be  not  paid.  Sheehy  v.  Mandeville,  6  Cr.,  253 
(§§  1406,  1407). 

g  1 37 1.  Where  a  protested  bill  of  exchange  is  taken  up  partly  with  cash  and  partly  with 
the  proceeds  of  a  note  discounted  by  the  bank  holding  the  bill,  the  latter  is  paid;  and  any 
action  to  recover  back  any  part  of  it  may  then  be  brought.  The  statute  of  limitations  as  to 
such  action  runs  from  the  date  of  payment  of  the  bill.  Bank  of  United  States  v,  Daniel,  12 
Pet.,  32  (g§  1633-88). 

§  1372.  The  note  of  a  third  person  given  and  received  in  payment  of  the  debt  of  another 
is  a  valid  contract,  and  operates  to  extinguish  or  discharge  the  original  debt ;  and  a  note  given 
by  a  partner  for  a  debt  of  the  firm  is,  as  to  such  debt,  the  note  of  a  third  pei*8on.  In  re 
Parker,  6  Saw.,  250.  Citing  Sheehy  r.  Mandeville,  6  Cr.,  264;  In  re  Ouimette,  1  Saw,,  53; 
Cumber  v,  Wayne,  1  Smith's  Lead.  Cas.,  453. 

§  1373.  Payment  by  note;  onas. —  To  constitute  an  absolute  payment  of  a  pre-exist- 
ing debt  by  a  promissory  note  there  must  be  an  agreement  to  receive  it  as  such,  and  the  bur- 
den of  I  roof  is  upon  the  party  urging  it  as  such.     Ibid. 

§  1374.  Payment  by  maker  or  surety;  when  a  discharge.—  Payment  by  a  maker  extin- 
guishes a  note ;  but  payment  by  a  surety  does  not  necessarily  have  this  effect ;  it  may  be  a 
payment  in  favor  of  the  surety  and  not  a  payment  against  him;  the  holder  may  still  sue  the 
maker  of  the  note  as  trustee  for  the  surety ;  or  the  surety  may  often  sue  the  maker  himself. 
£x  parte  Balch,*  2  Low.,  440. 
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§g  1375-1384.  BILI^  AND  NOTES. 

§  1375.  Condttionnl  paTment— An  agreement  to  take  notes  as  payment  if  they  ai»  or 
prove  collectible  implies  an  agreement  to  collect  them  so  far  as  the  same  can  be  done  by  the 
use  of  ordinary  diligence.     In  re  Ouimette,  1  Saw.,  47.     See  §  13153. 

§  1376.  Where  promissory  notes  are  taken  as  conditional  payment,  held,  that  as  between 
the  holder  and  third  parties  the  actual  receipt  of  the  contents  of  the  notes  relates  back  to  the 
time  of  conditional  payment  and  converts  it  into  an  absolute  payment.     Ibid. 

§  1377.  Surety's  note  a  payment. —  The  individual  note  of  a  surety  was  accepted  in  pay- 
ment of  the  note  on  which  he  was  contingently  liable.  Held,  a  satisfaction  of  the  original 
contract  within  the  requirements  of  section  19  of  the  bankrupt  act.  In  re  Morrill,  2  Saw.» 
8a6. 

§  1 B78.  A^jnstment  of  mntnal  debtn.— B.,  a  banker,  held  A.'s  note  for  |1,000,  indorsed  in 
blank  by  a  third  person.  A.  had  a  general  deposit  of  $772  in  B.'s  bank.  B.  being  aware  of 
A.'s  bankruptcy,  a  short  time  before  he  was  adjudged  bankrupt,  and  upon  the  day  when  the 
note  became  due,  requested  A.  to  pay  the  am  junt  of  Ms  deposit  on  the  note,  whereupon  A. 
gave  B.  his  check  of  $772,  which  was  credited  on  the  note,  and  the  balance,  $228,  was  paid  a 
few  days  before  A.  was  adjudicated  bankrupt.  Held,  that  the  transaction  with  the  $772  was 
an  adjustment  of  mutual  debts.  That  the  note  was  mature  on  the  first  day  of  grace ;  but  that 
as  to  the  $228  the  transaction  was  a  payment,  and  as  such  a  fraudulent  preference.  Hough 
V,  First  Nat  Bank,  4  Biss.,  349. 

§  1379.  Payment  by  anaetepted  draft;  eTidence.—  In  assumpsit  for  the  balance  of  an  ac- 
count the  defendant  pleaded  payment  by  a  draft  drawn .  upon  him  and  offered  the  draft  in 
evidence.  The  draft  had  never  been  accepted  by  the  defendant.  Held,  that  the  onus  was 
upon  tlie  defendant  to  prove  payment ;  that  the  rule  that  a  promissory  note  paid  and  taken  up 
was  evidence  of  payment  did  not  apply,  because,  unlike  a  promissory  note,  the  draft,  not 
being  accepted,  was  not  a  completed  instrument,  and  its  possession  no  evidence  of  payment.  It 
did  not  bear  upon  its  face  any  stamp  or  mark  by  the  bank  officers  showing  that  it  was  paid, 
and  the  bank  had  no  record  on  its  books  of  having  received  the  money  upon  it.  Hankin  v. 
Squires,*  5  Biss.,  18fi. 

^  13S0.  Payments;  vakie  of. —  When  a  payment  is  indorsed  on  a  note  in  the  same  mone- 
tary terms  that  are  used  in  the  note  itself,  the  presumption  is  that  the  payment  was  intended 
to  be  credited  in  the  same  scale  of  values.  A  contraiy  intention  of  the  parties  must  be 
proved.     Stewart  v.  Salamon,  4  Otto,  434. 

§  1 381.  F<H«.<essi<in  evidence  of  payment. —  Possession  of  bills  is  evidence  of  having  paid  for 
them,  although  no  receipt  for  the  money  has  been  indorsed  upon  them,  and  the  bills  were 
not  indoi-sed  in  blank  by  the  holders  to  whom  the  money  was  paid  for  them.  Palmer  v. 
Blight,*  2  Wash.,  96. 

§j382.  Release  4if  maker  after  assignment  of  note.— The  assignment  of  a  promissory 
note  to  a  debtor  of  the  maker,  and  a  subsequent  giving  of  a  release  to  the  maker,  upon  his 
surrendering  his  effects  to  a  trustee  for  the  benefit  of  bis  creditors,  precludes  the  assignee 
from  recovering  upon  the  note,  the  maker  not  having  had  notice  of  the  assignment  until 
after  the  execution  of  the  trust  deed  and  release.    Gilston  v.  Adams,  2  Cr.  C.  C,  440. 

§  1 383.  Payment  by  third  person ;  right  to  secni-ity.—  Promissory  notes  given  for  the  pay- 
ment of  the  purchase  price,  and  secured  by  a  trust  deed  of  the  property  sold,  were  deposited 
in  a  bank  for  collectiou.  The  maker  being  unable  to  pay  them  when  due,  obtained  a  check 
from  a  third  party  for  the  amount  of  the  notes,  giving  therefor  his  own  note,  and  agreeing 
that  the  drawer  of  the  check  should  hold  the  original  notes  and  their  security  to  secure  him. 
The  check  was  paid  and  the  proceeds  applied  in  payment  of  the  notes.  They  were  then 
taken  out  of  the  bank  by  the  maker,  and  together  with  writings  stipulating  that  they  were 
secured  by  the  deed  of  trust  in  the  same  manner  as  if  the  payees  held  them,  were  given  to 
the  drawer  of  the  checks.  All  this  was  without  the  knowledge  of  the  original  payees.  Held, 
that  the  notes  not  having  been  indorsed  or  assigned  to  a  third  party,  but  having  been  paid  at 
maturity,  ceased  to  be  obligatory  according  to  their  tenor,  and  were  no  longer  secured  by  the 
trust  deed ;  and  that  the  obligation  of  the  maker  of  the  notes  to  the  drawer  of  the  check 
arose  upon  the  written  stipulations  as  to  the  notes  being  secured  by  the  deed  of  trust. 
Dooley  v.  Fire  &  M.  Ins.  Co.,  3  Hughes,  221.     See,  also,  TurnbuU  v,  Thomas,  1  Hughes,  172. 

§  1384.  Payment  by  partner  for  copartner.— An  agreement  of  one  partner  to  pay  a  note 
against  his  copartner,  by  entering  a  credit  on  a  note  which  he  holds  against  the  payee,  and  a 
charge  is  made  on  the  books  of  the  firm  against  the  partner  for  whom  payment  is  made,  and 
he  delivers  to  his  partner  other  papers  as  payment,  is  a  payment  to  the  payee  of  the  note, 
although  a  credit  was  not  indorsed  on  the  note  to  be  credited,  until  after  the  lapse  of  some 
months.  Should  the  payee  be  sued,  after  the  agreement,  on  the  note  on  which  the  credit 
was  to  be  entered,  he  could  set  up  the  agreement  in  defense,  and  the  agreement  could  also  be 
set  up  in  defense  by  the  partner  who  owed  the  first  note,  although  the  note  was  assigned  after 
due.     Gwathney  v.  M'Lanc,*  3  McL.,  371. 
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DEFENSES.—  PAYMENT.  g§  1 385-1 400. 

S  1385.  Of  inflividnal  by  firm  note. — Individual  notes  are  extinguished  by  being  taken  up 
"With  notes  of  a  firm,  and  a  guaranty  of  the  former  will  not  continue  as  to  the  latter.  Bos- 
sell  V,  Perkins,  1  Mason,  868  (§§  559,  560). 

§  1 386.  Application  of  drawer's  fiindA.—  Where  at  the  maturity  of  a  bill,  indorse^  by  ao- 
commodation  indorsers,  the  drawee  has  in  his  hands  sufficient  of  thedrawer^s  funds  to  enable 
him  to  pay  it,  he  is  bound  to  apply  such  funds  for  such  purpose.  He  has  no* right  to  hold 
such  funds  to  meet  an  unmatured  bill  of  the  drawer.     Brander  v.  Phillips,  16  Pet.,  121. 

§  1 387.  The  fact  that  a  man  has  on  deposit  m  a  bank  that  holds  his  demand  note  money 
enough  to  pay  it,  and  that  the  bank  does  not  apply  this  money  to  pay  the  note,  although  it 
might  have  done  so,  does  not  exonerate  him  from  liability  to  pay  it.  Third  National  Bank  v. 
Harrison,  8  McC,  816  (^  1314-18). 

§  1 38 S.  Payment  by  «lire  tow  of  corporatiim  to  receiver  thereof.—  In  an  action  to  subject 
directors  of  a  bank  to  liability  on  Its  notes,  a  plea  that  it  is  in  the  hands  of  a  receiver,  before 
whom  the  notes  have  been  proved  as  part  of  the  indebtedness  of  the  bank,  but  which  does 
not  aver  payment  by  him  of  all  or  any  part  of  the  notes,  is  no  defense.  White  v.  How,  8 
McL.,  291. 

§  1389.  Voluntary  payment  of  note. —  Where  a  note  is  lying  in  bank  under  protest,  a  per- 
son who  pays  the  balance  due  on  it  cannot  recover  against  an  indorser,  if  the  transaction  was 
intended  as  a  payment;  otherwise  if  it  was  a  sale  or  an,  assignment.  '  Patriotic  Bank  v,  Wil- 
son,* 4  Cr.  C.  C.  258. 

§  1 3H0.  Rill  ri^fnmed  by  creditor. —  Where  a  bill  of  exchange  was  remitted  tg  a  creditor, 
who  delayed  presentment  to  the  drawee,  and  notice  of  non-acceptance,  and  subsequently  re- 
turned the  bill  before  the  insolvency  of  the  drawer,  and  sued  for  his  original  debt,  field,  that 
be  could  not  be  defeated  by  a  plea  of  payment.     Gallagher  v.  Roberts,*  2  Wash.,  191. 

g  1391.  The  rule  would  be  otherwise  if  the  amount  of  the  bill  should  be  lost  through  the 
negligence  of  the  creditor.    Ibid. 

§  1392.  Payment  of  cheek  is  pHma  facie  evidence  that  the  bank  has  funds  of  the  drawer. 
Bank  of  Alexandria  v.  McCrea,  8  Cr.  C.  C,  649;  Bank  of  United  States  r.  Washington,  3  Cr. 
C.  C.  295. 

§  1 393.  Parehase  of  notes  by  tmstee  no  payment  of  them.—  The  City  Mills  became  bank- 
rupt with  notes  outstanding  indorsed  by  the  Eliot  Mills.  A  project  was  started  to  enable  W. 
to  buy  the  City  Mills  by  paying  its  debts.  Money  was  raised  for  the  purpose  and  placed  in  the 
hands  of  B.,  who  bought  two  of  the  notes.  Subsequently  the  project  was  abandoned,  and  B. 
sought  to  prove  the  notes  against  the  estate  of  the  Eliot  Mills,  indorsers,  which  had  also  be- 
come bankrupt.  Held,  that  the  purchase  of  the  notes  by  B.  was  not  a  payment  of  them, 
neither  B.  nor  his  cestui  que  trust,  W.,  being  liable  as  principal  or  surety  on  such  notes.  Ex 
parte  Balch,*  2  Low.,  440. 

§  1394.  Payment  by  holder  of  note  as  collateral.—  A  promissoiy  note  given  as  collateral 
security  for  a  note  borrowed  is  not  discharged  by  the  boiTower's  paying  the  borrowed  note 
with  funds  belonging  to  the  lender.    Smith  r.  Johnson,*  2  Cr.  C.  C.,  645, 

§  1395.  Certificate  of  deposit  not  a  payment. —  A  bank  about  to  become  insolvent  pro- 
cured a  certificate  of  deposit  of  another  bank  for  the  amount  due  A.,  one  of  its  depositors. 
It  then  informed  A.  that  it  had  stopped  payment,  and  asked  where  his  funds  should  be  de- 
posited, and  upon  A.*s  request  placed  the  certificate  of  deposit  in  a  certain  bank.  Held,  that 
procuring  the  certificate  was  not  a  payment  to  A.,  and  that  his  subsequent  ratification  did  not 
relate  back  to  the  date  of  the  certificate.  Strain  v.  Gourdin,*  11  N.  B.  R.,  156.  See  g§  87, 
274,  887. 

§  1396.  Notes  for  charter  money.— The  charterers  of  a  vessel  gave  notes  for  a  portion  of 
the  charter  mcmey.  Held,  there  being  no  agreement  to  receive  the  notes  as  a  payment,  that 
they  did  not  discharge  the  debt,  but  only  extended  the  time  for  paying  it  until  their  maturity. 
The  Kimball,  8  Wall.,  87. 

§  1397.  Alt  of  bankruptcy.— Non-payment  of  a  note  fourteen  days  after  maturity  is  an 
act  of  bankruptcy.     In  re  Curtis,  8  Biss.,  195. 

§  1398.  Settlement. —  The  holder  of  a  bill  before  dishonor  is  not  affected  by  a  settlement 
between  drawer  and  payee.     Cox  v.  Simras,*  1  Cr.  C.  C,  288. 

§  1399.  Payment  in  notes  of  bank.— Certain  promissory  notes  secured  by  mortgage  were 
assigned  to  a  bank,  which  subsequently  assigne(i  both  notes  and  security  to  a  trustee  for  the 
benefit  of  its  creditors.  Held,  that  the  trustee  w:is  not  bound  to  receive  the  notes  of  the 
bank  in  payment  of  the  paper  held.     Dundas  v.  Bowler,  8  McL.,  897. 

§  14011.  Discharge  under  foreig:n  insolvent  law.— A  bill  drawn  in  Pennsylvania  by  a  citi- 
zen of  that  state  upon  a  citizen  of  Massachusetts,  and  by  him  accepted  there,  cannot  be 
discharged  by  a  Massachusetts  insolvent  statute.  State  insolvent  laws  cannot  affect  rights  of 
citizens  of  different  states  and  contracts  made  between  them.  Springer  v.  Foster,  2  Story^ 
388;  KimbaU  v.  Badger,  1  McAl.,  528. 
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g§  1401>1405.  BILLS  AND  NOTES. 

§  1 40 1 .  Preffumption  of  payment  from  lapse  of  time.—  Wliile  paymeDt  of  a  bill  of  exchange 
will  l)e  presumed  after  the  lapse  of  a  long  time,  the  presumption  is  not  conclusive ;  it  may  be 
rebutted  by  facts,  as  where  during  a  portion  of  the  time  war  existed  between  the  countries  in 
which  the  holder  and  the  maker  respectively  resided,  and  the  maker  was  embarrassed  and  the 
accounts  of  his  representatives  did  not  show  that  payment  ever  was  made.  Hopkirk  v.  Page* 
2  Marsh.,  20  ,'g§  1018-25). 

S  1402.  Payment  by  drawee  snpra  protest. —  Drawees  of  a  bill  who  refuse  to  honor  it, 
although  obligated  to  accept  and  pay  it  as  drawees,  cannot  change  their  relation  of  drawees 
by  paving  tlie  bill  through  an  agent,  supra  protest  Schimmelpennich  v.  Bayard,  1  Pet.,  264 
(§§  185-138). 

3.  Former  Recovery. 

Summary — Several  suit  no  bar  io  joint  suit,  §  XAOS.-^  Judgment  in  favor  of  an  indorsee  with 
notice,  %  liOL^  Judgment  an  estoppel,  when,  %  1403. 

§  1403.  A  several  suit  and  judgment  against  one  of  two  joint  makers  of  a  note  is  no  bar  to 
a  joint  action  on  the  same  note  a;?ainst  both  makers.     Shc^ehy  v.  Mandeville,  ^  140tf,  1407. 

§  1404.  Plaintiffs  filed  a  creditor's  bill  against  the  maker  and  payees  of  a  note  and  thereby 
obtained  a  lien  upon  the  note  or  the  money  secured  by  it.  Subsequently  the  note  was  nego- 
tiated to  Maynard,  who  took  it  with  notice,  brought  suit  upon  it  against  the  maker,  and 
recovered  a  judgment  against  him,  which  he  satisfied.  This  was  in  a  state  court  Held,  that 
such  judgment  and  satisfaction  was  no  bar  to  an  action  on  the  note  by  the  plaintiffs  against  the 
maker,  he  liaving,  through  the  creditor's  bill,  notice  of  their  rights  when  he  paid  the  judgment 
recovered  by  Maynard.     Pratt  r.  Burr,  gg  1408,  1409. 

§  1405.  A.  indorsed  a  series  of  notes,  agreeing  at  the  same  time  in  writing  with  B.,  the  in- 
dorsee, that  he  should  not  be  held  liable  as  indorser,  notwithstanding  the  indorsement  In  a 
suit  by  B.  against  A.  upon  two  of  the  notes,  A.  did  not  set  up  this  Agreement  in  defense, 
although  he  might  have  done  so,  but  relied  upon  a  defense  that  his  liability  as  an  indorser 
had  not  been  fixed  by  due  prosecution  of  the  makers  of  the  notes,  as  reqtiired  by  the  laws  of 
Illinois.  Judgment  was  rendered  against  A.  on  these  two  notes.  In  a  subsequent  action  by 
B.  against  A.  upon  other  notes  of  the  same  series,  held,  that  A.  was  not  estopped  by  the  judg- 
ment in  the  first  action  from  pleading  in  the  second  action  the  agreement  to  release  from  lia- 
bility as  indorser,  the  notes  being  different  in  the  two  actions.  When  a  judgment  is  offered 
in  evidence  in  a  subsequent  action  between  the  same  parties  upon  a  diffei*ent  demand,  it  oper- 
ates as  an  estoppel  only  upon  the  matter  actually  at  issue  and  determined  in  the  original 
action ;  and  such  matter,  when  not  disclosed  by  the  pleadings,  must  be  shown  by  extrinsio 
evidence.     Davis  v.  Brown,  g§  1410-1415. 

[Notes. -See  §g  1415-1425.] 

SHEEHY  V,  MANDEVILLE, 
(6  Cranch,  253-267.     1810.) 

Error  to  the  Circuit  Court  for  the  District  of  Columbia. 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. — The  plaintiff  sold  certain  goods  to  Robert  B.  James- 
son,  a  merchant  of  Alexandria,  and  took  his  note  for  the  amount,  which  he  put 
in  suit  and  prosecuted  to  a  judgment.  Afterwards,  supposing  the  other  de- 
fendant, Mandeville,  to  be  a  secret  partner,  he  instituted  a  suit  against  Mande- 
Tille  and  Jamesson.  The  declaration  contains  three  counts.  The  fii-st  is  on  the 
note,  and  charges  it  to  have  been  made  by  the  defendants  under  the  name,  firm 
and  style  of  Robert  B.  Jamesson.  The  second  and  third  counts  are  for  goods, 
wares  and  merchandise  sold  and  delivered  to  the  defendants,  trading  under  the 
fii-m  of  Robert  B.  Jamesson. 

The  defendant  Mandeville  pleads  two  pleas  in  bar.  The  first  goes  to  the 
whole  declaration  and  the  second  applies  only  to  the  first  count.  The  first  com- 
mences with  the  protestation  that  the  goods,  etc.,  in  the  declaration  mentioned 
were  not  sold  to  the  defendants  jointly,  and  then  pleads  in  bar  the  promissory 
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note  which  is  averred  to  have  been  given  and  received  for  and  in  discharge  of 
an  account  for  sundry  goods,  wares  and  merchandise  sold  and  delivered  to  the 
said  Jamesson,  and  that  the  goods  in  the  declaration  mentioned  are  the  same 
which  were  sold  and  delivered  to  the  said  Jamesson,  and  for  which  the  said 
note  was  given.  The  plea  also  avers  that  a  suit  was  instituted  and  judgment 
obtained  on  the  note,  and  concludes  in  bar.  The  second  plea  pleads  the  judg- 
ment in  bar  of  the  action. 

To  the  first  plea  the  plaintiflf  demurs  specially,  and  assigns  for  cause  of  de- 
murrer: 1.  That  the  defendant  does  not  traverse  the  assumpsit  laid  in  the  dec- 
laration, 2.  That  he  does  not  expressly  confess  or  deny  that  the  goods,  etc., 
were  sold  and  delivered  to  the  defendants,  trading  under  the  firm  of  R.  B. 
Jamesson,  or  that  the  note  was  given  by  the  said  firm.  3.  Because  an  unsatisfied 
judgment  against  Jamesson  is  no  bar  to  an  action  against  Mandevilie.  4.  It 
is  not  averred  that  the  judgment  has  been  satisfied.  5.  The  defendant  does 
not  deny  or  admit  that  he  assumed  to  pay  for  the  goods,  etc.,  in  the  declara- 
tion mentioned.  6.  Because  the  plea  is  no  answer  to  the  declaration,  or  any 
count  thereof,  and  is  informal. 

The  defendant  joins  in  demurrer.  To  the  second  plea  the  plaintiflf  also  de- 
murs specially,  and  assigns  for  cause  of  demurrer  the  same,  in  substance,  which 
had  been  assigned  to  the  first  plea,  and  the  defendant  joins  in  the  demurrer  to 
this  plea  likewise.  The  other  defendant,  Jamesson,  has  put  in  no  plea,  nor  are 
there  any  proceedings  against  him  subsequent  to  the  declaration.  Although 
the  first  plea  is  not  expressly  limited  to  the  second  and  third  counts,  yet  it 
would  seem  from  its  terms  to  be  intended  to  apply  to  them  alone.  It  sets  up  a 
bar  to  an  action  on  an  assumpsit  for  goods,  wares,  and  merchandise,  sold  and 
delivered,  and  no  such  assumpsit  is  laid  in  the  first  oount.i  If,  however,  it  be 
considered  as  pleaded  to  the  first  count,  it  is  clearly  ill  on  demurrer.  For  it 
does  not  deny  or  avoid  the  joint  assumpsit  laid  in  that  count.  It  remains  to 
inquire  whether  this  plea  contains  a  sufficient  bar  to  the  second  and  third  counts. 

§  1406.  Open  account  merged  in  note  taken  inpayment  thereof. 

The  plea  is,  that  the  note  was  given  and  received  for,  and  in  discharge  of,  an 
account  or  bill  for  goods,  wares,  and  merchandise,  sold  and  delivered  by  the 
plaintiflf  to  Robert  B.  Jamesson,  which  are  the  same  goods,  etc.,  that  are  men- 
tioned in  the  plaintiflf's  declaration.  That  a  note,  without  a  special  contract, 
would  not  of  itself  discharge  the  original  cause  of  action,  is  not  denied.  But 
it  is  insisted  that  if,  by  express  agreement,  the  note  is  received  as  payment,  it 
satisfies  the  original  contract,  and  the  party  receiving  it  must  take  his  remedy 
on  it.  This  principle  appears  to  be  well  settled.  The  note  of  one  of  the 
parties,  or  of  a  third  person,  may,  by  agreement,  be  received  in  payment.  The 
doctrine  of  nvdum  pactum  does  not  apply  to  such  a  case,  for  a  man  may,  if 
such  be  his  will,  discharge  his  debtor  without  any  consideration.  But,  if  it  did 
apply,  there  may  be  inducements  to  take  a  note  from  one  partner  liquidating 
and  evidencing  a  claim  on  a  firm  which  might  be  a  sufficient  consideration  for 
discharging  the  firm.  Since  then  the  plaintiflf  has  not  taken  issue  on  the  aver- 
ment that  the  note  was  given  and  received  in  discharge  of  the  account,  but  has 
demurred  to  the  plea,  that  fact  is  admitted;  and,  being  admitted,  it  bars  the 
action  for  the  goods.  The  special  causes  of  demurrer  which  are  assigned  do 
not  in  an}^  manner  affect  the  case.  Whether  the  promise  was  made  by  Mande- 
vilie, or  not,  ceases  to  be  material  if  a  note  has  been  received  in  discharge  of 
that  promise,  and  the  payment  of  the  note  need  not  be  averred,  since  its  non- 
payment cannot  revive  the  extinguished  aa^u^^'^^miU 
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§  1407.  Jitdgment  against  one  joint  maker  no  har  to  a  suit  against  allt/ts 
Joint  7nakers. 

The  next  subject  of  consideration  is  the  second  plea,  which  applies  singly  to 
the  first  count.  That  count  is  on  a  note  charged  to  have  been  made  by  Mande- 
ville  and  Jamesson,  trading  under  the  firm  of  Robert  B.  Jamesson.  This,  not 
being  denied,  must  be  taken  as  true.  The  plea  is,  that  a  judgment  was  ren- 
dered on  this  note  against  Tlobert  B.  Jamesson.  Were  it  admitted  that  this 
judgment  bars  an  action  against  Robert  B.  Jamesson,  the  inquiry  still  remains, 
if  Mandeville  was  originally  bound,  if  a  suit  could  be  originally  maintained 
against  him,  is  the  note,  as  to  him,  also  merged  in  the  judgment?  Uad  the 
action,  in  which  judgment  was  obtained  against  Jamesson,  been  brought 
against  the  firm,  the  whole  note  would  most  probably  have  merged  in  that 
judgment.  But  that  action  was  not  brought  against  the  firm.  It  was  brought 
against  Robert  Brown  Jamesson  singly,  and  whatever  other  objections  may  be 
made  to  any  subsequent  proceedings  on  the  same  note,  it  cannot  be  correctly 
said  that  it  is  carried  into  judgment  as  respects  Mandeville.  If  it  were,  the 
judgment  ought  in  some  manner  to  bind  him,  which  most  certainly  it  does  not. 
The  doctrine  of  merger  (even  admitting  that  a  judgment  against  one  of  several 
joint  obligors  would  terminate  the  whole  obligation,  so  that  a  distinct  action 
could  not  afterwards  be  maintained  against  the  others,  which  is  not  admitted) 
can  be  applied  only  to  a  case  in  which  the  original  declaration  was  on  a  joint 
covenant,  not  to  a  case  in  which  the  declaration  in  the  first  suit  was  on  a 
sole  contract.  In  point  of  real  justice  there  can  be  no  reason  why  an  unsatis- 
fied judgment  against  Jamesson  should  bar  a  claim  upon  Mandeville;  and  it 
appears  to  the  court  that  this  claim  is  not  barred  by  any  technical  rule  of  law» 
since  the  proceedings  in  the  first  action  were  instituted  upon  the  assumpsit  of 
Jamesson  individually.  It  is  not  necessary  to  decide  whether  this  action  could 
have  been  maintained  against  Mandeville  singly  with  an  averment  that  the 
note  was  made  by  Mandeville  and  Jamesson.  The  declaration  being  against 
both  partners,  that  question  does  not  arise.  The  declaration  is  clearly  good  in 
itself,  and  the  plaintiflf  may  recover  under  it,  unless  he  be  barred  by  a  sufficient 
plea.  Admitting,  for  the  present,  that  a  previous  judgment  against  Jamesson 
would  be  a  sufficient  bar,  as  to  him,  had  Jamesson  and  Mandeville  joined  in  the 
same  plea,  it  would  have  presented  an  inquiry  of  some  intricacy,  how  fur  the 
benefit  of  that  bar  could  be  extended  to  Maitdeville.  But  they  have  not  joined 
in  the  same  plea.  They  have  severed ;  and  as  the  whole  note  is  not  merged  in 
a  judgment  obtained  against  Jamesson,  on  his  individual  assumpsit^  the  court 
is  not  of  opinion  that  Mandeville  has  so  pleaded  this  matter  as  to  bar  the 
action.  In  this  plea  it  was  necessary  to  negative  the  averment  of  the  declara- 
tion, that  the  note  was  made  by  Mandeville  as  well  as  Jamesson,  or  to  show 
that  the  judgment  was  satisfied.  The  defendant  has  not  done  so.  He  has 
only  stated  aflirmatively  new  matter  in  bar  of  the  action,  which  new  matter, 
as  stated,  does  not  furnish  a  sufficient  bar.  It  is  not  certain  that  this  plea 
would  have  been  good  on  a  general  demurrer,  but  on  a  special  demurrer  it  is 
clearly  ill.  The  judgment,  therefore,  is  to  be  reversed,  and  as  no  other  plea  is 
pleaded,  judgment  must  be  rendered  on  the  first  count,  in  favor  of  the  plaintiflf. 
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PRATT  V,  BURR. 
(Circuit  Court  for  Wisconsin:  5  Bissell,  50-n55.     1857.) 

Opinion  by  Miller,  J. 

Statement  of  Facts. —  The  bill  in  this  case  was  filed  on  the  7th  of  August^ 
1856.  A  subpoena  was  issued  and  an  injunction  was  allowed.  William  D.  Mead 
acknowledged  in  his  answer  that  he  gave  promissory  notes  to  Burr  &  Craig,  in 
part  for  the  consideration  of  their  store  goods  sold  him.  Two  of  these  notes 
passed  from  Burr  &  Craig  to  R  11.  Maynard,  and  to  which  he,  Maynard,  under 
the  circumstances,  did  not  acquire  title  in  the  usual  course  of  commercial  busi- 
ness, and  he  was  not  a  honafide  holder  as  settled  in  this  court.  These  com- 
plainants had  an  equitable  lien  on  the  notes  or  the  money  secured  by  them  in 
the  hands  of  Mead  by  virtue  of  this  creditor's  bill.  The  only  question  sub- 
mitted is,  "Is  Mead  relieved  of  liability  to  these  complainants  by  reason  of  the* 
judgment  against  him  in  Rock  county  circuit  court  in  favor  of  Maynard  on  the 
note,  and  by  his  subsequent  payment  of  that  judgment?" 

§  1 4-08.  Payee  who  with  notice  pays  a  Twte^  or  a  judgment  thereon^  to  one  not 
a  bona  fide  holder^  may  he  compelled  to  pay  it  a  second  time  to  the  real  owner. 

By  inspection  of  the  record  it  appears  that  Maynard  commenced  suit  on  the 
note  against  Mead  by  serving  a  declaration  on  the  14th  of  January,  1857,  with. 
a  rule  to  plead.  Afterwards  Mead  filed  a  plea  of  the  general  issue  with  notice 
of  the  issumg  and  service  of  the  injunction  in  this  case;  and  that  it  was  known 
to  Maynard  when  he  purchased  or. received  the  note  of  Burr  &  Craig.  On  the 
2d  of  July,  1857,  the  parties  appeared  in  court  by  their  counsel,  and  the  cause 
came  on  to  be  tried  before  the  court,  the  jury  being  waived,  and  the  finding  of 
the  court  and  judgment  were  for  the  plaintiff  for  the  amount  of  the  note  and  in- 
terest. And  on  the  16th  day  of  October,  1857,  at  Erie  county,  in  the  state  of  New 
York,  the  plaintiff  executed  a  satisfaction  piece  of  the  judgment.  It  was  stated 
at  the  argument  that  Mead's  counsel  several  times  spoke  to  complainants'  coun- 
sel on  the  subject  of  that  suit,  and  what  was  best  to  be  done,  and  complainants' 
counsel  concluded  not  to  interfere  in  the  suit.  These  complainants  were  not 
placed  under  any  obligation  to.  defend  that  suit  either  by  a  notice  from  Mead 
or  by  a  bill  of  interpleader.  Thej^  had  no  notice  of  the  trial;  nor  are  we  in- 
formed by  testimony  what  evidence  was  offered,  admitted  or  rejected  at  the 
trial.  If  notice  had  been  served  on  the  complainants  of  the  pendency  of  the 
suit,  requiring  them  to  appear  and  make  defense,  possibly  they  would  be  bound 
by  that  finding  and  judgment.  In  August  last,  that  court  decided  that  the  two- 
notes  (of  which  the  note  in  this  suit  is  one)  were  transferred  by  Burr  &  Craig 
in  fraud  of  these  complainants  and  in  contempt  of  this  court,  and  that  May- 
nard was  not  entitled  to  the  money  as  a  bona  fide  holder  without  notice.  The 
first  note  was  sued  in  this  court,  on  which  judgment  was  rendered  against  Mead^ 
who  paid  the  amount  into  court  for  distribution ;  the  day  after  Maynard  brought 
suit  on  the  second  note  in  the  circuit  court  of  Rock  county.  These  plaintiffs 
were  not  parties  to  that  suit  in  Rock  county,  and  it  is  not  in  any  way  binding 
on  them.  So  far  as  they  have  a  lien  on  the  monej%  and  have  a  right  to  demand 
it  in  equity,  they  are  not  concluded.  Judgments  are  only  conclusive  between 
parties  and  privies.  At  the  trial  of  that  case,  these  complainants  had  no  notice 
nor  opportunity  to  put  in  proof  to  show  that  Maynard  was  not  a  bona  fide  holder 
of  the  note.  The  trial  was  exclusively  between  Maynard  and  Mead.  Maynard 
had  a  legal  right  to  bring  his  suit  agamst  Mead  in  the  state  court,  and  to  have 
it  tried  there;  but  Mead  owed  a  duty  to  himself  betorethat  trial  and  plea  filed^ 
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to  notify  these  complainants  of  the  suit  and  to  require  them  to  make  defense 
in  his  name  and  to  furnish  the  evidence  to  defeat  Maynard's  recovery. 
Mead  should  have  served  the  notice  on  these  complainants  or  their  attorneys 
and  placed  it  on  the  files  of  that  case  before  filing  plea.  Nothing  short  of  this 
can  conclude  these  complainants.  They  were  not  bound  to  appear,  nor  could 
they  appear  or  interfere  with  the  suit  without  Mead's  consent  or  requirement. 

This  suit  in  equity  was  pending  against  Mead  a  considerable  time  before  the 
suit  in  Rock  county.  This  suit  prevented  Mead  from  paying  the  amount  of  the 
note  until  it  was  ascertained  whether  it  was  negotiated  and  in  the  hands  of  a 
honafide  holder.  The  answer  of  Mead  that  he  gave  the  notes,  but  does  not 
know  whether  they  were  negotiated  or  not,  raised  the  question.  If  Mead  had 
paid  into  this  court  the  amount  of  the  notes,  Maynard  might  have  appeared 
here  and  claimed  this  money,  when  his  claim  would  have  been  disposed  of  by 
the  court  on  evidence  submitted,  or  upon  an  issue  tried  by  a  jury.  Instead  of 
doing  that,  Maynard  took  his  suit  out  of  this  jurisdiction,  where  the  question 
was  pending,  into  another  jurisdiction,  where  he  and  Mead  had  the  matter  tried 
in  their  own  way  without  legal  notice  to  these  complainants.  This  creditors* 
bill  is  an  attachment  in  equity  of  the  money  in  the  hands  of  Mead  owing  by 
him  on  a  negotiable  promissory  note.  An  attachment  is  unavailable  against  a 
honafide  holder  for  value,  of  negotiable  paper,  who  obtains  it  after  attachment, 
before  maturity,  and  without  notice.  Keeflfer  v.  Ebler,  6  Harris  (Penn.),  388, 
and  cases  cited.  The  only  question,  as  I  remarked  before,  to  be  tried  here 
was,  whether  Maynard  was  a  bo)ia  fi^le  holder  of  the  note. 

§  1409.  Priority  of  attach7nent;  conflict  of  jurisdiction. 

In  Kennedy  v.  Brent,  6  Cranch,  187,  the  service  of  a  subpoena  in  chancery, 
in  a  case  of  chancery  attachment,  will  make  the  garnishee  liable  if  he  pays  tha 
money  after  the  notice  of  the  subpoena.  Such  is  the  case  in  every  attachment. 
An  attachment  in  a  state  court,  commenced  after  the  institution  of  an  action  to 
recover  a  debt  in  a  court  of  the  United  States,  cannot  be  pleaded  as  a  defense 
to  the  latter,  either 'in  whole  or  in  part.  Wallace  v,  McConnell,  13  Pet., 
136,  151  (§§  1539-43,  infra).  This  decision  is  upon  the  reverse  order  to 
the  state  of  the  case  here.  The  attachment  here  was  the  first.  In  the 
opinion  in  that  case  it  is  remarked:  "The  jurisdiction  of  the  district  court, 
.  .  .  and  the  right  of  the  plaintiff  to  prosecute  his  suit  in  that  court, 
having  attached,  that  right  could  not  be  arrested  or  taken  away  by  any 
proceedings  in  another  court.  This  would  produce  a  collision  in  the  ju- 
risdiction of  courts  that  would  extremely  embarrass  the  administration  of 
justice.  If  the  attachment  had  been  conducted  to  a  conclusion,  and  the  money 
recovered  of  the  defendant  before  the  commencement  of  the  present  suit,  there 
can  be  no  doubt  that  it  might  have  been  set  up  as  a  payment  upon  the  note  in 
question;"  and  if  such  could  be  pleaded  in  bar,  "the  same  principle  would  sup- 
port a  plea  in  abatement  of  an  attachment  pending  prior  to  the  commencement 
of  the  present  suit.  The  attachment  of  the  debt  m  such  case  in  the  hands  of 
the  defendant  would  fix  it  there  in  favor  of  the  attaching  creditor,  and  the  de- 
fendant could  not  afterward  pay  it  over  to  the  plaintiff.  The  attaching  creditor 
would,  in  such  case,  acquire  a  lien  upon  the  debt  binding  upon  the  defendant, 
which  the  courts  of  all  other  governments,  if  they  recognize  such  proceedings 
at  all,  could  not  fail  to  regard.  If  this  doctrine  be  well  founded,  the  priority 
of  suit  will  determine  the  right.  The  rule  must  be  reciprocal;  .  .  .  the 
maxim  qxii  prior  est  tempore^  potior  est  jure  must  govern  the  case.  This  is  the 
doctrine  of  this  court  in  the  case  of  Renner  v.  Marshall,  1  Wheat.,  216,  and  also 

923 


DEFENSES.— FORMER  RECOVERY.  §1409. 

in  the  case  of  Beaston  v.  Farmers'  Bank  of  Maryland,  12  Pet.,  102."  In  Hacker 
^^  Stevens,  4  McL.,  535,  the  money  owing  on  a  note  was  attached  in  the  hands 
of  the  debtor.  The  note  was  indorsed  or  assigned,  and  the  assignee  brought 
suit  against  the  maker,  who  pleaded  in  abatement  the  attachment,  which  plea 
was  sustained,  although  the  two  suits  were  not  in  the  name  of  the  same  parties. 
In  that  case  the  note  was  transferred  to  one  of  the  firm  to  whom  the  note  was 
payable.  In  this  case  the  note  was  transferred  to  a  brother-in-law  of  one  of 
the  payees,  under  very  suspicious  circumstances.  There  is  no  doubt  but  Ray- 
mond knew  of  the  pendency  of  this  suit  in  this  court  before  he  commenced  his 
suit  in  the  state  court.  He  should  have  come  here,  and  through  Mead,  as  a  de* 
fendant,  have  had  his  right  to  the  money  tried.  From  the  situation  of  that 
case  in  the  state  court,  as  placed  by  Raymond  and  Mead  by  their  pleadings,  the 
court  might  have  continued  the  trial,  if  asked  by  Mead,  until  a  reasonable  time 
for  the  trial  of  this  case.  This  court  would,  in  the  exercise  of  its  discretion, 
have  done  so,  under  like  circumstances,  but  there  is  nothing  in  the  record  show- 
ing that  such  application  was  made,  or  that  a  plea  in  abatement  was  filed. 

The  satisfaction  piece  attached  to  the  record  of  the  judgment  in  Rock  county 
IS  no  evidence  of  payment,  except  as  between  the  parties  to  the  judgment.  It 
satisfies  the  judgment,  but  it  is  not  evidence  affecting  these  complainants 
of  the  absolute  bona  fide  payment  of  money.  It  is  nothing  more  than 
a  mere  declaration  of  a  party  not  under  oath,  as  to  the  rights  of  these 
complainants.  But  from  the  view  taken  of  this  case,  it  makes  no  difference 
whether  the  judgment  has  been  satisfied  or  not.  Mead  should  have  taken  some 
of  the  means  here  pointed  out  to  prevent  the  judgment  being  rendered  against 
him  in  the  circuit  court  of  Rock  county.  The  proof  clearly  showing  that  May- 
nard  was  not  a  hona  fide  holder  of  the  note,  and  that  the  title  still  remains  in 
Burr  &  Craig,  reference  will  be  made  to  a  master  to  ascertain  the  amount  due. 

DAVIS  v.  BROWN. 
(4  Otto,  428-429.    1876.) 

Error  to  TJ.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mr,  Justice  Field. 

Statement  of  Facts. —  This  was  an  action  against  the  defendants  as  second 
indorsers  upon  ten  promissory  notes  of  one  McOmber,  made  at  Saratoga 
Springs,  in  the  state  of  New  York,  in  June,  1870,  each  for  $500,  and  payable 
to  his  order  in  from  thirty-two  to  forty-one  months  after  date.  The  defense 
set  up  to  defeat  the  action  was  that  the  notes  in  suit  were  transferred  in  June, 
1871,  with  other  notes  of  the  same  party  of  like  amount  and  date,  to  the 
Ocean  National  Bank  by  the  defendants,  in  part  satisfaction  of  a  note  of  their 
own  then  past  due,  the  balance  being  paid  in  cash,  and  were  indorsed  by  the 
defendants  as  a  mere  matter  of  form,  upon  an  agreement  in  writing  of  the 
bank  that  they  should  not  ba  held  liable  on  their  indorsements,  or  ba  sued 
thereon.  On  the  trial,  Harvey  Brown,  one  of  the  defendants,  was  called  as  a 
witness  to  prove  the  matters  thus  set  up  as  a  defense,  and  was  permitted, 
against  the  objection  of  the  plaintiff,  to  testify  to  the  settlement  of  the  note  of 
the  defendants,  the  transfer  for  that  purpose  to  the  Ocean  National  Bank  of 
the  McOmber  notes,  and  their  indorsement  by  the  defendants  under  the  agree- 
ment of  the  bank  not  to  hold  them  liable  as  indorsers;  and  that  this  agreement 
was  in  writing,  and  was  destroyed  in  the  great  fire  at  Cliicago,  in  October, 
1871.     To  meet  and  repel  the  defense  founded  UP^^  ^^^^  agreement,  the  plaintiff 
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produced  and  gave  in  evidence  a  record  of  a  judgment,  recovered  by  hini 
against  the  same  defendants  upon  two  other  notes  of  the  same  party,  of  like 
amount  and  date  as  tl\ose  in  suit,  except  that  they  became  due  at  an  earlier 
day,  which  were  part  of  the  series  of  notes  transferred  by  the  defendants  to  the 
bank,  and  indorsed  by  them,  in  settlement  of  their  own  note,  as  already  men- 
tioned,  and  were  included  in  the  agreement  as  part  of  the  same  transaction. 

The  questions  presented  for  our  determination  relate  to  the  competency  of 
the  witness  Brown,  and  the  admissibility  of  the  evidence  of  the  alleged  agree- 
ment of  the-  bank,  and  to  the  operation  of  the  judgment  mentioned  as  aa 
estoppel  agamst  the  defendants  setting  up  any  defense  founded  upon  the 
agreement. 

§  1410.  Indorsee  hound  hj  agreement  that  indorser  shall  not  he  Add  liable  a» 
such;  amd  iiidoi'ser  covipeient  to  prove  it 

The  objection  to  the  witness  arose  from  his  bping  a  party  to  the  notes,  and 
as  such  it  is  contended  that  he  was  incompetent  to  impeach  or  discredit  the  same^ 
or  to  show  that  his  liability  was  not  such  as  his  indorsement  imported.  The 
case  of  The  Bank  of  United  States  v,  Dunn,  reported  in  .the  6th  of  Peters,  is 
cited  in  support  of  this  position.  There  the  indorser  of  a  note  had  been  per- 
mitted by  the  court  below  to  testify,  against  the  objection  of  the  plaintiff  in 
the  action,  to  a  verbal  understanding  with  the  cashier  and  president  of  the 
bank  which  took  the  note  that  he  was  not  to  incur  any  responsibility,  or  at 
least  would  not  be  held  liable  on  the  note  until  the  security  pledged  for  its 
payment  had  been  exhausted.  The  admission  of  the  witness  this  court  con- 
sidered erroneous,  holding  that  no  one  who  was  a  party  to  a  negotiable  note 
could  be  permitted  by  his  own  testimony  to  invalidate  it,  which,  in  that  case, 
meant  that  no  one  could  be  permitted  to  show  that  a  note  indoreed  by  him 
was  void  in  its  inception,  or  that  his  indorsement  did  not  impose  the  liability 
which  the  law  attached  to  it.  The  opinion  which  announces  the  decision  pro- 
ceeds upon  two  grounds:  1st.  That  the  evidence  would  contradict  the  terms 
of  the  instrument  or  change  their  legal  import;  and  2d,  that  it  would  be 
against  public  policy,  as  tending  to  destroy  the  credit  of  commercial  paper,  to 
allow  one  who  had  given  it  the  sanction  of  his  name,  and  thus  added  value  and 
currency  to  the  instrument,  to  testify  that  it  was  executed  or  indorsed  by  him 
under  such  circumstances  as  to  impair  his  obligation  upon  it.  This  last  posi- 
tion was  supported  by  reference  to  the  celebrated  case  of  Walton  v.  Shelley^ ' 
1  Term  R.,  296,  decided  in  1786,  where  the  indorser  of  a  promissory  note  was 
held  by  the  king's  bench  to  be  inadmissible  as  a  witness,  on  grounds  of  publio 
policy,  to  prove  the  note  void  for  usury  in  its  inception;  Lord  Mansfield  ob- 
serving that  it  was  "  of  consequence  to  mankind  that  no  person  should  ban^ 
out  false  colors  to  deceive  them,  by  first  affixing  his  signature  to  a  paper  and 
then  afterwards  giving  testimony  to  invalidate  it."  Aside  from  the  assumed 
estoppel  of  the  parties  from  their  position  on  the  paper,  the  maxim  of  the 
Roman  law,  that  no  one  alleging  his  own  turpitude  shall  be  heard  {nemo  aU^ega/n^ 
suavi  turpitiidtneniest  audiendus\  was  cited  to  justify  the  decision.  That  maxim 
was  plainly  misapplied  here  by  the  great  chief  justice;  for  it  is  not  a  rule  of 
evidence,  but  a  rule  applicable  to  parties  seeking  to  enforce  rights  founded 
upon  illegal  or  criminal  considerations.  The  meaning  of  the  maxim  is,  that  no- 
one  shall  be  heard  in  a  court  of  justice  to  allege  his  own  turpitude  as  a  foun- 
dation of  a  claim  or  right;  it  does  not  import  that  a  man  shall  not  be  heard 
who  testifies  to  his  own  turpitude  or  criminality,  however  much  his  testimony- 
may  be  discredited  by  his  character. 


DEFENSES.— FORMER  RECOVERY.  §8  1411,  1412, 

The  doctrine  of  Walton  v,  Shelley  maintained  its  position  in  the  courts  of 
England  only  for  a  few  years.  In  1708  it  was  by  the  same  court  overruled  in  the 
case  of  Jordaine  v.  Lash  brook,  7  id.,  601,  Lord  Kenyoci  having  succeeded  Mansfield 
as  chief  justice.  Since  then  the  rule  has  prevailed  in  the  courts  of  that  country, 
that  a  party  to  any  instrument,  whether  negotiable  or  not,  if  otherwise  quali- 
fied, is  competent  to  prove  any  fact  affecting  its  validity;  the  objection  to  the 
witness,  from  his  connection  with  the  making  or  circulation  of  the  instrument, 
only  going  to  his  credibility,  and  not  to  his  competency.  In  this  country  there 
has  been  much  diversity  of  opinion  upon  the  point,  some  of  the  state  courts 
following  the  rule  of  Walton  v.  Shelley,  %vhile  others  have  adopted  the  later 
English  rule.  The  general  tendency  of  decisions  here  is  to  disregard  all  objec- 
tions to  the  competency  of  witnesses,  and  to  allow  their  position  and  character 
to  affect  only  their  credibility.  This  diversit}'  of  opinion  could  not  have  ex- 
isted unless  there  were  grave  reasons  for  doubting  the  soundness  of  the  original 
decision.  Be  that  as  it  may,  it  has  led  those  courts  which,  on  considerations 
of  commercial  policy,  adopted  the  rule  of  Walton  v,  Shelley  to  qualify  the 
rule,  so  as  to  limit  its  application  strictly  to  cases  arising  on  negotiable  bills 
and  notes,  and  to  cases  where  the  transaction  affecting  the  validity  of  the 
paper  was  not  between  the  parties  in  suit.  The  holders  of  commercial 
paper  who  enter  into  agreements  or  transactions  with  the  makers  or  indorsers, 
Affecting  its  validity  or  negotiability,  cannot  invoke  protection  against  the  in- 
firmity which  they  have  aided  to  create.  There  are  no  considerations  of  com- 
mercial policy  which  can  exclude  the  parties  in  such  oases  from  testifying  to  the 
facts.  Thus,  in  Fox  v,  Whitne}^  16  Mass.,  118,  the  supreme  court  of  Massachu- 
setts, which  had  previously  recognized  the  rule  in  Walton  v,  Shelley,  held  that  the 
rule  applied  only  to  a  case  where  a  man,  by  putting  his  name  to  a  negotiable 
security,  had  given  currency  and  credit  to  it,  and  did  not  apply  to  a  case  be- 
tween original  parties,  where  the  paper  had  not  been  put  into  circulation,  and 
«ach  of  the  parties  was  cognizant  of  all  the  facts.  This  decision  meets  our 
concurrence,  and,  if  it  qualifies  the  decision  in  the  case  of  Bank  v,  Dunn,  we 
think  the  qualification  a  just  and  proper  one. 

§  141 1.  A  receiver  of  a  hank  has  no  greuter  rights  to  enforce  its  contracts  than 
the  bank  has. 

These  considerations  dispose  of  the  objection  to  the  competency  of  the  wit- 
ness Brown.  The  notes  of  McOmber  were  never  put  into  circulation  by  the 
Ocean  National  Bank.  No  one,  therefore,  has  been  misled  by  the  indorsement 
of  the  defendants;  no  false  colors  have  been  held  out  by  them.  No  credit  or 
-currency  has  been  given  by  their  name.  The  receiver  has,  with  reference  to 
the  notes,  no  greater  right  than  the  bank  has:  he  stands  in  its  shoes.  If  the 
bank  could  not  have  enforced  a  liability  upon  the  defendants  against  its  agree- 
ment that  they  should  not  be  held  liable,  the  receiver  cannot  enforce  it.  The 
agreement  itself  is  not  immoral  nor  illegal.  The  defendants  by  their  act  ran  the 
risk  of  being  charged  upon  the  notes;  they  would  have  been  liable  had  the 
notes  been  put  into  circulation.  But  beyond  this  risk  they  were  protected 
by  the  agreement ;  upon  that  they  could  rely,  so  long  as  the  bank  held  the 
notes.  • 

§  1412,  Effect  of  written  agreement  to  release  indorser. 

The  objection  that  the  agreement  was  inadmissible  because  it  tended  to  vary 
and  destroy  the  legal  effect  of  the  indorsement  is  not  tenable.  The  agreement 
being  in  writing,  is  to  be  taken  and  considered  in  connection  with  the  indorse- 
ment, and  the  two  are  to  be  construed  together.     So  far  as  the  bank  was  con- 
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cerned,  the  agreeinent  made  the  indorsement  equivalent  to  one  without  recourse 
to  the  indorsers. 

§  1 41 3.  Agreement  to  release  from  liability  on  several  notes  not  pleaded  in  OTie 
action^  estoppel  to  plead  it^  subsequently. 

The  next  question  for  determination  relates  to  the  operation  of  the  judgment 
recovered  by  the  plaintiff  against  the  defendants,  as  an  estoppel  against  their 
setting  up  the  defense  founded  upon  the  agreement.  The  action  in  which  that 
judgment  was  recovered  was  brought  in  the  same  court  as  the  present  action, 
against  the  defendants  as  second  indorsers  upon  two  notes,  which  were  part  of 
the  series  of  McOmber  notes,  transferred  tp  the  bank  of  the  defendants  in  set- 
tlement of  their  own  note;  and  their  indorsement  was  embraced  in  its  agree- 
ment. The  defendants  pleaded  the  general  issue;  but  the  court  finds  that,  by 
the  advice  of  counsel  learned  in  the  law,  they  defended  the  action  in  good  faith 
solely  upon  the  ground  that  their  liability  had  not  been  fixed  as  indorsers  by 
due  prosecution  of  the  makers  of  the  notes,  as  required  by  the  laws  of  Illinois; 
and  that  this  defense  was  not  sustained,  for  the  reason  that  it  appeared  that  the 
makers  of  the  notes  resided  in  the  state  of  New  York,  and  that  the  indorse- 
ment was  made  there.  The  agreement  of  the  bank  not  to  hold  them  liable  as 
indorsers  was  not  pleaded  nor  relied  upon;  yet  it  is  contended  by  counsel,  that, 
inasmuch  as  it  might  have  been  thus  pleaded  and  relied  upon,  therefore  the 
judgment  is  an  estoppel  against  the  setting  up  of  that  agreement  as  a  defense 
in  a  subsequent  action  between  the  same  parties  upon  other  notes,  equally  as  if 
its  validity  and  efficacy  had  been  litigated  and  determined.  In  taking  this 
position,  counsel  have  confounded  the  operation  of  a  judgment  upon  the  de- 
mand involved  in  the  action,  in  which  the  judgment  was  rendered,  with  its  op- 
eration as  an  estoppel  in  another  action  between  the  parties  upon  a  different 
demand.  So  far  as  the  demand  involved  in  the  action  is  concerned,  the  judg- 
ment has  closed  all  controversy;  its  validity  is  no  longer  open  to  contestation, 
whatever  might  have  been  said  or  proved  at  the  trial  for  or  against  it.  Tho 
judgment  is  not  only  conclusive  as  to  what  was  actually  determined  re'specting 
such  demand,  but  as  to  every  matter  which  might  have  been  brought  forward 
and  determined  respecting  it;  and  that  is  all  that  the  language  means  which  is 
quoted  by  counsel  from  opinions  in  adjudged  cases,  in  seeming  consonance  with, 
bis  position. 

§  1414.  Judgment  operates  as  an  estoppel^  when. 

When  a  judgment  is  offered  in  evidence  in  a  subsequent  action  between  the 
same  parties  upon  a  different  demand,  it  operates  as  an  estoppel  only  upon  the- 
matter  actually  at  issue  and  determined  in  the  original  action ;  and  such  matter, 
when  not  disclosed  by  the  pleadings,  must  be  shown  by  extrinsic  evidence.  We 
have  recently  had  occasion,  in  the  case  of  Cromwell  v.  County  of  Sac,  4  Otto, 
351,  to  go  over  this  ground  and  point  out  the  distinction  mentioned ;  and  it  is 
unnecessary  to  repeat  what  we  there  said.  See  Bigelow  on  Estoppel,  note  ta. 
the  case  of  the  Duchess  of  Kingston,  in  Smith's  Lead.  Cas.,  and  Robinson's 
Practice,  vol.  VII.     The  position  of  counsel  is  clearly  untenable. 

§  1415.  Findings  of  fact  not  reviewable. 

As  to  the  objection  of  want  of  authority  in  the  president  of  the  bank  to- 
make  the  agreement  with  the  defendants,  the  finding  of  the  court  is  conclusive. 
His  authority  was  a  fact  to  be  determined  by  the  court  under  the  stipulation 
waiving  a  jury,  and  we  do  not  sit  in  review  of  questions  of  fact. 

Judgment  affirmed. 

Mr.  Justice  Clifford  dissented. 

»2« 


DEFENSES.— FAILURE  OF  CONSIDERATION.  §§1416-1429. 

§  1 4t  6.  Mersrer  in  Jadgment.—  A  note  is  merged  in  a  judgment  obtained  upon  it  Eidred 
V.  Bank,  17  Wall.,  545. 

§  1417.  Plendin^  jnd/^ment  in  bar. —  Judgment  on  a  note  may  be  pleaded  in  bar  of  an  ao 
tion  upon  the  note.     Ibid, 

§  1418.  Former  jadsrment;  general  i'i'saf^;  proof  under.— If  a  note  in  suit  is  merged  in  a 
judgment,  an  exemplification  of  the  record  thereof  is  admissible  under  the  general  issue. 
Mason  V.  Eidred,  6  Wall.,  231. 

§  1419.  Judgment  against  partner;  merger  as  to  other  partner.— If  a  person  who  ad- 
Tances  money  upon  a  note,  signed  by  one  partner,  not  Icnowing  that  it  was  for  the  bene&t  of 
the  firm,  obtain  judgment  against  the  party  who  signed,  his  right  of  action  upon  the  original 
consideration  of  the  note  is  merged  in  such  judgment,  and  he  cannot  maintain  an  action 
against  the  other  partner.    In  re  Herrick,*  18  N.  B.  R..  811B. 

§  1 420.  Judgment  against  one  partner  is  a  bar  to  a  subsequent  action  against  one  or  all  the 
others.    Wood  worth  v.  Spofford,  2  McL.,  168. 

§  1421.  Onns;  evidence.— In  an  action  on  a  biU  of  exchange  wherein  a  former  recovery 
thereon  was  claimed,  a  declaration  in  a  former  case  describing  precisely  the  bill  in  suit  is 
sufficient  evidence  to  throw  the  burden  on  the  plaintiff  of  proving  the  bill  in  the  second  suit 
to  be  different  from  that  in  the  first.     Lonsdale  v.  Brown,*  4  Wash.,  86. 

§  1422.  Where  a  purchaser  of  goods  indorsed  a  note  of  a  third  party  to  the  vendor  as  a 
conditional  payment,  fields  that  an  action  against  the  defendant  as  indorser,  and  an  action 
against  him  for  goods  pold,  are  distinct  causes  of  action,  and  that  one  cannot  be  pleaded  ia 
bar  of  the  other,    Clark  v.  Young,  1  Cr.,  181. 

§  1423.  Jn(lgm«>nt  against  drawer;  indorser. —  A  judgment  against  the  drawer,  and  a 
levy  on  goods  which  are  not  sold  for  want  of  buyers,  does  not  discharge  the  indorser.  Hodg- 
son V,  Turner.*  1  Cr.  C.  C,  74. 

§  1424.  Jndgment  against  indorser;  makei*.— In  a  suit  in  a  state  court  against  an  in- 
dorser, it  was  held  that  under  the  decisions  of  the  state  courts  the  plaintiff  could  not  recover. 
Hdd^  that  such  judgment  was  not  a  bar  to  a  subsequent  suit  against  the  maker.  National 
Bank  of  the  Republic  v.  The  Brooklyn,  etc.,  R.  Co.,*  14  Blatch.,  242. 

§  1425.  Action  on  note  bars  suit  for  the  original  cause  of  artion. —  An  action  on  a  note 
by  a  bank  in  the  name  of  the  payee,  but  for  its  benefit,  against  the  makers,  is  a  bar  to  an 
action  against  the  makers  on  the  original  cause  of  action  — e.  g.,  money  lent.  York  Bank  tr. 
Asbury,  1  Bias.,  230  (g§  1492-96). 

4.  Failure  of  Consideration. 

Summary  — i>c/en«c  against  assignee,  §  142fi,— Partial  failure,  §§  1426,  1427.— Acoom?noda- 
tion  maker,  §  1428.— Bona  JUie  purchaser,  §  1429. 

§  1426.  In  Alabama  the  obligor  in  a  promissory  note  may  show  failure  of  consideration, 
partial  or  total,  in  bar  of  a  suit  on  the  note  by  an  assignee.     Withers  v,  Greene,  §§  1480-1434. 

§  1427.  A  note  for  the  purchase  price  of  six  hundred  barrels  of  fish  was  sued  upon,  and  a 
partial  failure  of  consideration,  in  that  the  fish  were  badly  cured,  was  set  up  in  defense. 
^eld,  that  such  a  partial  failure  of  consideration,  the  extent  of  which  was  uncertain,  could 
not  be  set  up  in  defense  to  an  action  at  law  upon  the  note,  although  it  might  be  if  the  extent 
of  the  failure  was  agreed  upon  by  the  parties,  or  if  it  was  a  total  failure  of  consideration. 
Elminger  v.  Drew,  §^  1435-1438. 

§  1 428.  It  is  no  defense  to  an  action  by  a  bona  fide  holder  against  an  accommodation  maker 
to  say  that  there  was  no  consideration  for  making  the  notes.  Bank  of  British  North  America 
V,  Ellis,  §§  1439-1443.     See  gg  5,  278,  864,  498,  626.  701,  1216. 

§  1429.  Failure  of  the  consideration  —  e.  g.,  failure  to  build  a  railroad  as  agreed  —  is  no- 
defense  to  an  action  on  a  note  by  a  bona  fide  purchaser.  Ibid,  See  §§  1,  7,  40,  117,  212,  220, 
806,828. 

[Notes.— See  §§  1444^1464.] 

WITHERS  v.  GREENE. 
(9  Howard,  213-235.     1849. ) 

Opinion  by  Mr.  Justice  Daniel. 

Statement  of  Facts. —  This  cause,  from  the  district  court  of  the  United 
States  for  the  middle  district  of  Alabama,  is  brought  here  under  the  act  of  con- 
gress of  8th  August,  1816,  c.  104:  (9  Stats,  at  Large,  78). 
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The  plaintiff  in  error  was  sued  in  the  court  below  upon  a  single  bill  for  the 
sum  of  $3,000,  executed  by  him  on  the  16Lh  of  February,  1839,  payable  on  the 
1st  of  January  ensuing,  to  A.  B.  Newsora  or  order,  and  which  was  assigned 
by  Newsom  to  May,  the  testator  of  the  defendant.     What  were  the  grounds 
of  defense  first  assumed  by  the  defendant  does  not  appear,  and  it  is  immaterial 
now  to  inquire.     The  pleas  first  filed  were  by  consent  of  parties  withdrawn, 
and  by  leave  of  court  the  defendant  filed  a  special  plea,  averring  that  the 
note  sued  on  was  given  by  him  for  a  part  of  the  price  of  two  fillies   pur- 
chased by  him  of  Newsom  for  $4,000;  that  Newsom  falsel}'^  and  fraudulently 
represented  to  the  defendant  that  these  fillies  were  reared  by  himself;  that 
they  were  sound  and  of  a  high  pedigree  (as  is  set  forth  in  the  plea) ;  that  the  de- 
fendant desiring  to  possess  these  fillies  for  their  blood  and  for  the  turf,  and 
induced  and  deceived  by  the  false  representations  of  Newsora,  paid*  him  the 
sum  of  $1,000  in  cash,  and  executed  the  note  in  question  for  the  residue  of  the 
purchase  money ;  that  the  representations  of  Newsom  as  to  the  fillies  having 
been  reared  by  him,  of  their  soundness,  and  of  their  pedigree,  were  all  untrue, 
and  all  known  to  be  untrue  by  Newsora  at  the  time  of  the  sale;  that  the  de- 
fendant did  not  ascertain  either  the  extent  of  the  unsoundness  of  these  fillies, 
or  the  falsehood  of  the  pretended  pedigree,  until  during  the  autumn  and  win- 
ter of  the  year  1839;  that  the  said  Neyvsom,  at  the  time  of  the  sale,  resided, 
and  has  continued  to  reside,  in  a  diflferent  state,  and  more  than  three  hundred 
miles  from  the  defendant ;  that  from  the  time  of  discovery  by  the  defendant 
of  the  unsoundness  of  the  fillies  and  of  the  falsehood  of  their  pedigree,  up  to 
the  time  of  their  death,  which  happened  without  any  fault  of  the  defendant  or 
his  servants,  in  the  spring  of  1840,  he,  the  defendant,  was  willing  and  ready, 
and  desirous  of  returning  the  fillies  to  the  said  Xewsom,  but  never  had  an  oppor- 
tunity of  so  doing.     The  plea  concludes  with  stating  that  the  note  or  writing 
obligatory  was  obtained  from  him  by  Newsom  by  his  false  and  fraudulent 
representations,  and  is  therefore  void ;  and  with  a  prayer  whether  defendant 
should  be  charged  with  the  debt.     To  this  plea  there  was  a  demurrer  by  the 
plaintiff  below,  and  the  judgment  of  the  court  below  sustaining  the  demurrer, 
brought  hither  by  writ  of  error,  this  court  is  called  on  to  examine.     Although 
the  legal  principles  and  inquiries  involved  in  this  cause  are  to  a  great  extent 
local  in  their  character  and  operation,  it  will  be  found  to  embrace  rules,  both 
with  respect  to  pleading  and  to  the  interpretation  of  contracts,  extending  in 
some  respects  beyond  the  influence  of  merely  local  jurisprudence.     The  con- 
tract in  question  having  been  made  within  the  state  of  Alabama,  and  designed 
to  be  performed  within  that  state,  the  lex  loci  contractus  must  justly  be  under- 
stood as  entering  into  and  controlling  the  effect  of  its  stipulations,  and  having 
been  sued  upon  within  the  same  state,  the  lex  fori  must,  in  a  great  degree,  regu- 
late the  mode  of  its  enforcement. 

§  1 430.  -Sy  statute  in  Alabama  an  instruinent  under  seal  may  ie  impeached 
at  lata  for  failure  of  consideration,  eit/ter  partial  or  total,  either  in  the  hands  of 
an  obligee  or  an  assignee. 

By  a  statute  of  Alabama  (Aikin's  Dig.,  p.  283,  §  138),  it  is  enacted  "  that, 
whensoever  any  suit  is  depending  in  any  of  the  courts,  founded  on  any  writing 
under  the  seal  of  the  person  to  be  charged  therewith,  it  shall  be  lawful  for  the 
defendant  or  defendants  therein,  by  a  special  plea,  to  impeach  or  go  into  the 
consideration  of  such  bond,  in  the  same  manner  as  if  the  said  writing  had  not 
been  sealed."  By  another  statutory  provision  of  the  same  state,  it  is  declared 
(see  Aikin's  Dig.,  p.  328,  §  6)  "  that  all  bonds,  obligations,  bills  single,  promissory 


DEFENSES.— FAILURE  OF  CONSIDERATION.  §1431. 

notes,  and  other  writings,  for  the  payment  of  money  or  any  other  thing,  may 
be  assigned  by  indorsement,  whether  the  same  be  made  payable  to  the  order  or 
assigns  of  the  obligee  or  payee  or  not;  and  the  assignee  may  sue  in. his  own 
name,  and  maintain  any  action  which  the  obligee  or  payee  might  have  main- 
tained thereon  previous  to  assignment,  and  in  all  actions  to  be  commenced  and 
sued  upon  any  such  assigned  bond,  obligation,  bill  single,  promissory  note,  or 
other  writing  aforesaid,  the  defendant  shall  be  allowed  the  benetit  of  all  pay- 
ments, discounts  and  set-offs,  made,  had,  or  possessed  against  the  sama,  pre- 
vious to  notice  of  the  assignment,  in  the  same  manneras  if  the  same  had  been 
sued  and  prosecuted  by  the  obligee  or  payee  therein."  By  the  enactment  herein 
first  cited,  it  is  obvious  that  specialties  are  divested  of  any  force  or  solemnity 
at  any  time  ascribed  to  them  by  reason  of  their  having  a  seal  annexed,  and  are 
placed,  with  respect  to  all  inquiries  which  may  be  instituted  into  the  validity 
of  their  consideration,  precisely  upon  the  footing  of  parol  agreements.  With 
r3spect  to  the  construction  of  the  second  provision,  section  6,  of  the  statute 
above  cited,  the  question  has  been  suggested,  whether  the  right  conferred  by 
the  first  enactment,  to  inquire  Jnto  the  consideration  of  contracts  in  contests 
between  the  original  parties,  is  extended,  by  the  correct  meaning  of  the  statute, 
to  the  defense  allowed  to  obligors  at  the  suit  oF  assignees,  or  whether  obligors 
in  assigned  bonds,  notes,  etc.,  are  not  restricted  in  their  defense  to  transactions 
posterior  in  date  to  the  writing  itself,  and  forming  no  necessary  part  of  the 
original  consideration,  the  language  of  the  statute,  as  already  quoted,  being 
this:  "Shall  be  allowed  the  benefit  of  all  payments,  discounts  and  set-offs, 
made,  had,  or  possessed  against  the  same,"  i.  e.,  against  the  bonds,  "  previous  to 
notice  of  assignment,  in  the  same  manner  as  if  the  same  had  been  sued  and 
prosecuted  by  the  obligee  therein." 

§  1431.  In  Alabama  the  obligor  in  a  promissory  note  may  show  a  failure  of 
consideration^  partial  or  totals  in  bar  of  a  suit  on  the  note  by  an  assixjnee. 

In  construing  these  provisions  of  the  Alabama  statute  as  being  in  pari 
Tnateria^  we  cannot  regard  them  as  changing  the  rights  of  the  parties  arising 
out  of  the  contract  itself,  nor  as  conferring  new  rights  on  others  not  inherent 
in  such  original  obligations,  but  we  regard  them  rather  as  securing  those  rights, 
except  so  far  as  they  may  have  been  legally  and  justly  transferred.  There 
could  be  no  doubt  of  the  right  to  impeach  the  consideration,  or  the  right  to 
claim  the  benefit  of  payments,  set-offs,  or  discounts,  on  the  part  of  the  obligor 
as  against  his  obligee.  The  statute  was  not  designed  to  take  from  the  obligor 
any  of  these  rights,  but  merely  to  deny  to  him  the  claim  to  discharge  his 
obligation  by  payments,  etc.,  to  the  original  obligee,  after  he  knew  the  obliga- 
tion to  have  been  transferred  to  another.  Neither  did  the  statute  create  in 
the  assignee  any  new  right  varying  the  character  of  the  contract  itself.  It 
conferred  on  him  merely  the  rights  to  take  by  assignment,  and  to  sue  in  his 
own  name, —  in  effect,  the  power  to  acquire,  in  the  mode  prescribed,  an  equi- 
table title,  and  to  prosecute  that  title  in  a  court  of  law.  Contracts  at  common 
law,  to  which  this  simple  power  of  assignment  is  extended  by  statute,  differ 
essentially  from  those  which  arise  out  of  and  are  governed  b\^  the  law  merchant, 
or  from  such  as  are  placed  on  the  footing  of  the  law  merchant  by  express  legis- 
lative enactment.  We  conclude,  then,  that,  in  a  case  like  the  present,  the 
obligor  would  have  the  right  to  impeach  the  consideration  for  which  the  writ- 
ing was  given,  or  to  show  its  discharge  by  payments  or  set-offs  made  or  exist- 
ing at  any  time  before  notice  of  assignment,  or  by  discounts  to  prove  either  a 
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total  or  partial  failure  of  the  consideration  for  which  the  writing  was  executed, 
accordingly  as  the  truth  of  the  case  would  warrant  either  defense.  This  inter- 
pretation of  the  law  we  consider  as  accordant,  not  only  with  the  language  and 
the  rational  meaning  of  the  statute,  but  as  sustained  by  the  decisions  of  the 
courts  in  the  state  whose  peculiar  policy  we  are  discussing,  and  by  decisions  in 
other  states  upon  statutes  containing  provisions  similar  to  those  in  the  statute 
of  Alabama.  Kecurring  to  the  latter  statute  itself,  its  terms  declare  that  when- 
soever, that  is,  in  every  case,  in  which  suits  shall  be  instituted  founded  on  any 
writing  under  seal,  the  person  to  be  charged  therewith,  comprehending  any  and 
ever}'  person,  whether  he  sustains  a  relation  to  an  assignee  or  to  any  other  per- 
son, may  impeach  the  consideration  of  the  bond  or  other  writing  (Aikin's  Dig.^ 
p.  233,  §  138),  and  then  proceed  with  respect  to  the  rights  and  powers  of  the 
assignee  to  provide  that  he  may  sue  in  his  own  name,  and  may  maintain  any 
action  which  the  obligee  or  payee  might  have  maintained  thereon,  previous  to 
assignment  (Aikin's  Dig.,  p.  328,  §  6);  be  has  the  same  rights  and  remedies 
which  pertained  to  the  obligee  or  payee,  and  none  other. 

And  first,  with  respect  to  the  defense  as  against  the  assignee,  founded  on  the 
total  failure  of  consideration,  it  has  been  ruled  under  the  statute  of  Alabama^ 
in  the  case  of  Clements  v.  Loggins^  2  Ala.,  514,  that,  when  the  payee  of  a  note 
is  inquired  of  by  one  wishing  to  purchase  it,  whether  he  has  any  defense  against 
it,  and  answers  that  he  has  none,  he  does  not  thereby  preclude  himself  from 
making  any  defense  against  the  note  growing  out  of  the  original  transaction, 
of  which  he  had  no  knowledge  at  the  time.  And  it  will  be  found  that  the 
example  put  by  the  court  in  this  case  (see  p.  519)  is  one  of  total  failure  of  con- 
sideration. Yet  this  defense  could  never  be  permitted  if  it  is  to  be  sought  for 
within  a  narrow  interpretation  of  the  words  payments,  set-offs  and  discounts, — 
such  a  one  as  would  not  embrace  the  true  character  of  the  transaction. 
Again,  in  the  case  of  Wilson  v,  Jordan,  in  3  Stew.  &  P.,  it  is  said  by  the  court 
on  p.  98 :  "  The  decisions  of  this  court  have  gone  far  to  abolish  the  distmction 
with  us  between  the  effect  of  a  partial  and  total  failure  of  consideration;  "  and 
again,  the  court  uses  this  language:  "Nor  do  we  feel  the  least  dissatisfaction 
with  our  former  decisions,  so  far  as  they  tend  to  place  partial  and  total  failure 
of  consideration  on  the  same  footing,  instead  of  driving  the  parties  to  circuity 
of  action."  The  doctnnes  ruled  by  the  supreme  court  of  Alabama  are  closely 
coincident  with  those  of  the  courts  of  other  states,  in  the  construction  of  stat- 
utes similar  to  that  of  the  former  state.  Thus,  in  the  case  of  Clements  v.  Log- 
gins,  2  Ala.,  514,  as  late  as  1841,  the  court,  by  way  of  illustration,  refer  to  the 
cases  of  Buckner  v.  Stubblefield,  1  Wash.,  296,  and  of  Hoomes  v.  Smock,  id., 
390,  decided  by  the  court  of  appeals  uix)n  the  Virginia  statute,  a  law  more  re- 
strictive in  its  terms  than  is  the  Alabama  statute,  as  the  former  speaks  only  of 
just  discounts  against  the  obligee,  being  silent  as  to  payment  and  set-off  (see  3 
Stats,  at  Large,  379;  4  id.,  275;  6  id.,  87;  12  id.,  358,  and  acts  of  1795,  and  of 
January,  1820),  and  both  the  cases  thus  referred  to  are  instances  of  entire  want 
of  consideration,  the  writings  assigned  having  been  void  ab  initio. 

It  seems  proper  in  this  place  to  advert  to  an  opinion  of  the  supreme  court  of 
Virginia,  in  one  of  the  earlier  cases  before  them  under  the  statute,  with  respect 
to  any  change  which  that  statute  might  have  been  supposed  to  produce  in  the 
relative  situations  of  parties  to  contracts  made  assignable  thereby.  In  the  case 
of  Norton  v.  Rose,  in  1796,  reported  in  2  Wash.,  the  law,  oa  page  248,  is  thus 
expounded  by  Roane,  justice,  with  the  concurrence  of  the  whole  court:  "  It  wa& 

930 


DEFEKSfiS.— FAILURE  Ot*  CONSiDERAflOlf.  §  143j\ 

not  intended  to  abridge  the  rights  of  the  obligor,  or  to  enlarge  those  of  the 
assignee  beyond  that  of  suing  in  his  own  name;  and  since  it  is  clear  that,  prior 
to  this  law,  an  original  equity  attached  to  the  bond  followed  it  into  the  hands 
of  the  assignee,  this  law  does  not  expressly  nor  by  implication  destroy  that 
principle."  The  same  doctrine  was  ruled  in  Pennsylvania,  as  early  as  the  year 
1776,  in  the  case  of  Wheeler  v,  Hughes,  reported  in  1  Dal.,  27.  In  Pennsyl- 
vania, bonds,  bills  and  promissory  notes  were  by  act  of  assembly  made  assign- 
able, as  promissory  notes  in  England  under  the  3d  and  4th  of  Anne,  but  as  the 
statute  of  Pennsylvania  omitted  to  declare  that  those  writings  "should  be 
placed  upon  the  footing  of  bills  of  exchange,"  it  Wiis  therefore  decided  that  the 
assignee  of  such  writing  stood  in  the  same  place  as  his  obligee  or  payee,  so  as 
to  let  in  every  defalcation  which  the  obligor  had  against  him  before  notice  of 
the  assignment,  and  that  the  only  intent  of  the  act  of  assembly  was  to  enable 
the  assignee  to  sue  in  his  own  name,  and  to  prevent  the  obligee  from  releasing 
after  notice  of  assignment.  This  doctrme  has  been  frequently  reaffirmed  in 
the  same  state,  as  will  be  seen  in  2  Dal,  45;  6  Serg.  &  R,  175,  and  16 
id.,  20. 

Turning  next  to  a  class  of  cases  founded  on  what  has  been  denominated  the- 
partial  failure  of  consideration,  although  involving  bad  faith,  breach  of  war- 
ranty, false  and  deceitful  warranties,  false  representations  in  the  procuring  of 
contracts,  such  as  might  in  particular  aspects  extend  to  the  entire  rescission  of 
contracts,  it  will  be  seen  that  the  supreme  court  of  Alabama  have,  in  the  con- 
struction of  their  statute,  ruled  that  a  defense  founded  on  either  or  on  all  of 
the  facts  here  enumerated  shall  be  admissible  in  diminution  of  damages.  And^ 
in  allowing  this  mode  of  defense,  which  seems  to  fall  more  strictly  within  the 
import  of  the  terms  set-offs  and  discounts  than  objections  aimed  at  the  total 
abrogation  of  contracts  can  do,  the  courts  of  Alabama  have  acted  in  accord- 
ance with  those  of  other  states  in  construing  statutes  similar  to  their  own,  con- 
sistently, too,  with  the  principles  of  reason  and  justice  adopted  by  modern 
tribunals  when  acting  apart  from  statutory  provisions.  The  case  of  Morehead 
V,  Gayle,  reported  in  2  Stew.  &  P.,  224,  was  an  action  by  the  assignee  against 
the  maker  of  a  promissory  note,  given  for  the  price  of  a  slave  warranted  sound. 
The  defense  set  up  was  the  unsoundness  of  the  slave  at  the  time  of  the  con- 
tract, as  evinced  by  his  early  death  and  by  other  circumstances.  The  court  in 
this  case  say  that  if  it  had  been  necessary  to  offer  to  returathe  slave  to  permit 
this  defense,  yet  by  the  early  and  sudden  death  of  the  slave  the  vendee  would, 
under  the  circumstances,  have  been  excused  from  making  the  offer;  and  in  con- 
sidering the  right  of  the  vendee  to  avail  himself  of  the  defense,  either  of  a 
total  or  partial  failure  of  consideration,  the  court  are  led  to  compare  the  prin- 
ciple enunciated  in  the  case  of  Thornton  v.  Wynn,  in  12  Wheat,  183  (§§  1034-37, 
srcpra),  with  the  doctrine  as  laid  down  in  the  state  of  Alabama  under  her  laws, 
and  with  respect  to  the  rule  of  Thornton  v.  Wynn  remark  as  follows :  "  It  was 
the  most  rigid  that  has  anywhere  prevailed  against  relief  by  way  of  defense 
to  the  action  aut  law.  It  was  doubtless  adopted  as  a  part  of  the  S3'stem  which 
has  been  exploded  in  this  state  and  in  many  states  of  the  Union,  as  well  as  in 
several  of  the  English  courts,  that  a  partial  failure  of  consideration  is  not  a  de- 
fense to  an  action  at  law,  brought  to  recover  the  price  of  the  article  sold,  but 
that  in  such  ^ases  the  vendee  must  resort  to  his  cross-action,  which  remedy,  on 
account  of  its  dilatory  nature  and  circuitous  form,  is  by  this  court,  and  many 
others  of  high  authority,  deemed  inconsistent  with  justice  and  the  more  correct 
rules  of  modern  practice." 
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§  1 432.  In  Alabama  in  every  case  in  which  a  defendant  can  maintain  a  cross 
action  for  damages^  on  warranty  or  otherwise^  he  may  plead  the  defect,  of  personal 
property  bought  in  bar  of  the  action  against  him. 

The  earlier  case  of  Pedea  v,  Moore,  reported  in  1  Stew.  &  P.,  71,  famishes  a 
still  more  full  exposition,  by  the  supreme  court  of  Alabama,  of  the  rules  of  de- 
cision deducible  from  the  law  of  that  state.  The  action  in  Peden  v.  Moore 
was  brought  to  recover  the  amount  of  a  promissory  note.  The  defense 
pleaded  was  failure  of  consideration,  paj^ment  and  set-off;  whether  total  or  partial 
failure  of  consideration  does  not  appear  in  the  form  of  the  pleading,  and  it  would 
-seem  that,  so  far  as  the  form  of  pleadmg  was  involved,  the  fact  of  the  failure 
•being  total  or  partial  was  deemed  immaterial  by  the  courts,  and  was  a  question 
of  proof,  inasmuch  as  the  court  below  regarded  as  allowable,  and  even  as  indis- 
pensable, proof  of  total  failure,  whilst  the  supreme  court  decided  that  proof  of 
partial  failure  was  admissible,  and  that  the  exclusion  of  such  proof  in  that 
case  was  error  in  the  inferior  court.  The  defendant  below  moved  the  court  to 
instruct  the  jury,  that  if  they  believed  the  consideration  had  failed,  except  to 
the  amount  which  had  been  paid,  they  should  find  a  verdict  for  the  defendant. 
This  the  court  refused,  but  instructed  the  jury,  that,  unless  a  total  failure  of 
consideration  was  proved,  they  should  find  a  verdict  for  the  plaintiff.  In  re- 
viewing the  opinion  of  the  court  below,  the  supreme  court  of  Alabama  say: 
"  It  is  our  policy  to  avoid  circuity  of  action,  that  litigation  may  be  stopped  in 
the  germ,  before  it  is  permitted  to  put  forth  its  branches.  This  idea  is  most 
strikingly  illustrated  by  our  statutes  providing  for  arbitration  and  set-off,  as 
well  as  by  the  decisions  of  our  courts.  Now,  to  permit  a  defendant  to  allege 
in  diminution  of  a  sum  sought  to  be  recovered  by  breach  of  his  contract,  that 
the  consideration  which  induced  the  contract  on  his  part  has  partially  failed, 
would  have  the  effect  of  making  one  action  subserve  the  purpose  of  two,  and 
upon  the  score  of  convenience  it  must  be  unimportant  to  the  plaintiff  whether 
his  recovery  is  diminis/lied,  or  whether,  after  having  recovered  the  entire  sum, 
he  is  compelled  to  refund  a  portion  of  it;  or,  if  important,  the  importance 
would  consist  in  ending  litigation,  and  avoiding  the  costs  of  the  defendant's  ac- 
tion. And  surely  it  would  be  more  compatible  with  justice,  to  permit  a  party 
to  retain  that  which  ex  equo  et  bono  cannot  be  demanded  of  him,  and  which  by 
law  he  may  recover  back ;  and  more  especially,  when  none  of  the  great  prin- 
ciples of  right  or  the  landmarks  of  property  would  be  disturbed.  Perhaps  it 
may  be  said  that  the  inquiry  is  too  complex  for  the  determination  of  an  ordi- 
nary jury.  Not  so.  There  would  be  no  more  difficulty  in  ascertaining  the 
sum  to  be  deducted  from  the  defendant's  indebtedness  than  in  admeasuring 
the  quantum  of  the  damages  sustained  in  an  action  for  a  false  warranty,  or  for 
a  deceit.  In  either  case,  the  jury  will  naturall}^  inquire  the  sum  which  was 
agreed  to  be  paid,  and  to  what  extent  the  consideration  is  deficient;  so  that 
the  obstacles  to  the  achievement  of  justice  will  not  be  greater  in  the  one 
instance  than  in  the  other.  We  are  entirely  aware  of  the  decisions  which 
inhibit  the  defense  even  of  a  total  failure  where  there  is  a  warranty  on  which 
the  defendant  may  have  his  remedy.  These  decisions  doubtless  proceed  upon 
the  principle  that  the  warranty  is  a  subsisting  contract,  and  the  damages  sus- 
tained by  its  breach  unliquidated.  We  consider  them,  however,  so  far  shaken, 
if  not  overruled,  as  to  leave  the  question  open  for  examination.  Upon  au- 
thority, both  in  point  of  respectability  and  numbers,  it  is  clearl}^  provable  that, 
where  fraud  enters  into  the  transaction,  it  is  competent  for  the  defendant,  upon 
proof  of  it,  to  show  a  defect  in  the  consideration  in  diminution  of  damages. 
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This  qualified  admission  of  the  defense  originated  from  the  rule  that  fraud 
avoids  the  contract  ab  initio.  In  point  of  justice,  we  can  discover  no  sufficient 
reason  for  permitting  the  defense  to  be  set  up  where  there  is  a  fraud  in  the 
transaction,  and  in  denying  it  when  there  is  a  falsewarranty  unaccompanied  by 
fraud.  In  either  case,  it  is  the  duty  of  the  jury  to  graduate  the  plaintiff's 
recovery  by  the  injury  which  the  defendant  has  sustained;  for  the  old  com- 
mon law  notion  that  fraud  so  vitiated  every  contract  which  partook  of  it  as 
not  to  allow  of  a  recovery,  though  it  but  partially  impaired  the  benefit  which  the 
defendant  expected  to  derive,  has  been  exploded;  more  recent  authority  only 
allowing  it  to  go  in  reduction  of  damages.  The  cases  of  Poulton  v,  Lattimore, 
9  Barn.  &  Cress.,  259;  of  Germaine  v.  Burton,  3  Starkie,  32,  and  Miller  v. 
Smith,  1  Mason,  437,  are  cases  in  which  the  defendant  had  the  plaintiff's  war- 
ranty, yet  this  circumstance  is  not  considered  by  the  courts  which  decided 
them  as  interposing  an  obstacle  to  the  defense!"  The  court,  in  conclusion, 
with  respect  to  this  defense,  remark:  "  Believing,  therefore,  that  the  greater 
benefit  would  result  from  its  toleration,  we  are  of  opinion  that  wherever  a  de- 
fendant can  maintain  a  cross  action  for  damages  on  account  of  a  defect  in  per- 
sonal property  purchased  by  him,  or  of  a  non-compliance  by  the  plaintiff  with 
his  part  of  the  contract,  he  may,  in  defense  to  an  action  upon  his  note  made  in 
consequence  of  such  purchasd  or  contract,  claim  a  deduction  corresponding 
with  the  injury  he  has  sustained.'* 

These  copious  extracts  from  the  opinions  of  the  supreme  court  of  Alabama 
are  thought  to  be  warranted,  not  only  on  account  of  the  intrinsic  force  of  the 
reasoning  they  contain,  but  still  more  so,  perhaps,  from  the  fact  that  they 
present  the  best  and  most  authoritative  interpretation  of  the  statutes  they  are 
meant  to  expound,  as  well  as  of  the  policy  in  which  those  statutes  have  had 
their  origin.  But  beyond  the  influence  and  effect  of  these  decisions  as  exposi- 
tions of  local  law,  they  may  be  regarded  as  coincident  with  the  doctrines  pro- 
mulgated by  the  highest  tribunals  of  a  portion  at  least  of  the  states  of  the 
Union,  and  as  not  conflicting,  in  principle  at  least,  with  some  of  the  later 
opinions  of  the  English  bench.  By  the  earlier  English  decisions  the  following 
principles  appear  to  have  been  inflexibly  ruled,  namely:  That,  whenever  a  con- 
tract was  tainted  by  fraud,  it  never  could,  if  this  were  shown,  be  made  the 
foundation  of  a  recovery  to  any  extent,  but  must  be  set  aside  in  toto.  That  in 
all  instances  wherein  a  party  was  injured,  either  by  a  partial  failure  of  con- 
sideration for  the  contract,  or  by  the  non-fulfilment  of  the  contract,  or  of  a 
warranty,  the  person  so  injured  could  not  defend  himself,  in  an  action  on  the 
contract,  by  proving-  these  facts,  but  could  find  redress  only  in  a  cross  action 
against  the  plaintiff.  These  rules  of  the  common  law  courts  appear  to  have 
yielded  materiall3^  to  the  influence  of  common  sense  and  common  convenience. 
An  example  of  this  may  be  perceived  in  the  permission  given  in  cases  where  a 
recovery  is  sought  upon  the  principle  of  quantum  meruit  to  set  up  as  a  defense 
that  the  plaintiff  has  unfairly,  or  injuriously,  or  imperfectly  fulfilled  his  obliga- 
tions towards  the  defendant,  and  that  he  should  in  such  cases  recover  so  far 
only  as  he  could  prove  a  meritorious  performance;  admitting,  in  these  instances 
at  least,  the  defense  founded  on  discount,  or  on  a  partial  failure  of  considera- 
tion, or  a  dishonest  performance.  See  the  cases  of  Basten  v.  Butter,  7  East, 
479;  of  Farnsworth  v.  Garrard,  1  Camp.,  38;  of  Denew  v.  Daverell,  3  Camp., 
451 ;  of  Poulton  v.  Lattimore,  9  Barn.  &  Cress.,  259.  In  the  case  of  King 
V,  Boston,  7  East,  481,  on  a  note,  the  plaintiff  had  sold  a  horse  to  the  defend- 
ant, warranted  sound,  for  twelve  guineas,  of  which  the  defendant  had  paid 


§  1432.  BILLS  AND  NOTES. 

three.  In  fact  the  horse  was  not  sound,  and  the  defendant  refusing  to  pay 
more,  this  action  was  brought  for  the  value  of  the  horse  to  recover  the 
difference.  It  was  proved  that  the  horse,  at  the  time  of  the  sale,  was  not 
worth  more  than  £1  lU.  6d.^  and  that  the  defendant  had  sold  him  for  £1  10*. 
Lord  Kenyon  held  that  the  plaintiff  could  only  recover  the  value,  and  more 
having  been  paid  him  by  the  defendant,  he  non-suited  the  plaintiff.  Caswell  v. 
Coare,  1  Taunt.,  560,  was  an  action  upon  a  warranty  of  a  horse.  It  was  ruled 
in  this  case  that,  if  the  horse  is  not  returned,  the  measure  of  damage  is  the 
difference  between  his  true  value  and  the  price  given,  which  may  be  shown. 
Indeed,  the  ground  on  which  the  Enoclish  judges  have  restricted  this  species  of 
defense  to  cases  of  quantum  ineruit  implies  the  admission  that  there  is  nothing 
in  the  character  of  the  defense  itself,  with  respect  to  express  undertakings,  that 
is  inconsistent  with  justice  or  with  the  true  obligations  and  duties  of  the  con- 
tracting parties.  The  objection  is  this:  that  if  in  suits  on  contracts  for  specific 
undertakings,  and  for  stipulated  compensation,  the  defendant  could,  under  the 
general  issue,  be  let  in  to  show  either  failure  of  consideration  or  non-perform- 
ance, the  plea  not  disclosing  either  ground,  would  effect  a  surprise  upon  the 
plaintiff;  but  that  where,  as  on  a  quantum  meruit^  the  plaintiff  was  to  show  a 
meritorious  cause  of  recovery,  he  must  come  prepared  to  encounter  any  and  all 
objections  in  conflict  with  the  position  he  assumes  and  must  maintain.  With 
all  the  respect  due  to  the  learned  men  by  whom  this  distinction  is  made,  it  may 
be  permitted  to  doubt  whether  it  is  not  perhaps  more  apparent  and  technical 
than  real ;  for  it  may  be  asked  whether,  in  cases  of  contracts  for  specific  per- 
formances and  for  stipulated  equivalents,  the  plaintiff  is  not  equally  bound  to 
prove  an  honest  performance  —  such  a  one  as  comes  up  to  the  equivalent  .prom- 
ised by  the  defendant?  Indeed,  it  would  seem,  so  far  as  danger  of  surprise  is 
to  be  apprehended,  that  where  the  rights  and  duties  of  parties  were  set  forth 
in  the  contract,  and  in  the  pleadings  founded  upon  the  contract,  there  would 
be  less  danger  of  surprise  than  there  possibly  could  be  in  instances  where  the 
forms  of  proceeding  indicated  neither,  but  where  everything  was  left  open  to 
contest  at  the  trial. 

The  remarks  of  some  of  the  English  judges  appear  to  be  peculiarly  applica- 
ble to  this  view  of  the  subject.  Lawrence,  J.,  in  Basten  v.  Butter,  7  East,  484, 
speaking  of  the  distinction  attempted  between  a  quantum  meruit  and  other 
forms  of  action,  says:  "The  rule  laid  down  by  Mr.  Justice  Buller  may  be  a 
good  one,  if  the  plaintiff  has  had  no  notice  of  the  kind  of  defense  intended  to 
be  set  up  against  his  demand.  But  even  there,  if  the  plaintiff  have  previous 
notice  that  the  defendant  means  to  dispute  the  goodness  or  value  of  the  work 
done,  I  think  the  defendant  ought  to  be  let  in  to  his  defense.  For,  after  all, 
considering  the  matter  fairly,  if  the  work  stipulated  for  at  a  certain  price  were  not 
properly  executed,  the  plaintiff  would  not  have  done  that  which  he  would  have 
engaged  to  do,  the  doing  of  which  would  be  the  consideration  for  the  defend- 
ant's promise  to  pay,  and  the  foundation  on  which  his  claim  to  the  price  stipu- 
lated for  would  rest;  and  therefore,  especially  if  he  should  have  notice  that 
the  defendant  resists  payment  on  that  ground,  he  ought  to  come  prepared  with 
proof  that  the  work  was  properly  done."  And  Le  Blanc,  J.,  remarked :  "  I 
think  that  in  either  case  the  plaintiff  must  be  prepared  to  show  that  his  work 
was  properly  done,  if  that  be  disputed,  in  order  to  prove  that  he  is  entitled  to 
his  reward;  otherwise  he  has  not  performed  that  which  he  undertook  to  do, 
and  the  consideration  fails.  And  I  think  it  is  competent  to  the  defendant  to 
jenter  into  such  a  defense,  as  well  where  the  agreement  is  to  do  the  work  for 
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such  a  sum,  as  where  it  is  general  to  do  such  work.  If  a  man  contracted  with 
another  to  build  him  a  house  for  a  certain  sura,  it  surely  would  not  be  sufficient 
for  the  plaintiflf  to  show  that  he  had  put  together  such  a  quantity  of  brick  and 
timber  in  the  shape  of  a  house,  if  it  could  be  shown  that  it  fell  down  the  next 
day,  but  that  he  had  done  the  stipulated  work  according  to  his  contract.  And 
it  is  open  to  the  defendant  to  prove  that  it  was  executed  in  such  a  manner  as 
to  be  of  no  value  at  all  to  him,  or  not  to  be  of  the  value  claimed." 

It  would  seem,  then,  to  be  fairly  deducible  from  the  reasoning  of  the  English 
judges,  from  the  case  of  Basten  v.  Butter,  in  7  East,  decided  in  1806,  to  that  of 
Poulton  u  Lattimore,  9  Barn.  &  Cress.,  ruled  in  1829,  that  this  defense  would 
by  those  judges  themselves  be  deemed  permissible,  whenever  it  could  be  alleged 
without  danger  of  surprise,  and  consistently  with  safety  to  the  real  rights  of 
the  parties;  and  it  appears  to  be  a  deduction  equally  regular,  that,  where 
notice  of  the  defense  was  given,  either  by  pleading  or  by  any  other  eflfectual  pro- 
ceeding, neither  surprise  nor  any  other  invasion  of  the  rights  of  the  parties 
could  occur,  or  be  reasonably  apprehended.  But  however  the  rule  laid  down 
by  the  courts  in  England  should  be  understood,  it  has  repeatedly  been  decided 
by  learned  and  able  judges  in  our  own  country,  when  acting,  too,  not  in  virtue 
<S)f  a  statutory  license  or  provision,  but  upon  the  principles  of  justice  and 
convenience,  and  with  the  view  of  preventing  litigation  and  expense,  that 
where  fraud  has  occurred  in  obtaining  or  in  the  performance  of  contracts,  or 
where  there  has  been  a  failure  of  consideration,  total  or  partial,  or  a  breach  of 
warranty,  fraudulent  or  otherwise,  all  or  any  of  these  facts  may  be  relied  on 
in  defense  by  a  party,  when  sued  upon  such  contracts,  and  that  he  shall  not  be 
driven  to  assert  them  either  for  protection  or  as  a  ground  for  compensation  in 
a  cross  action.  Thus,  in  the  case  of  Eunyan  v.  Nichols,  11  Johns.,  547,  the 
supreme  court  of  New  York  decide  that  in  an  action  upon  an  attorney's  bill, 
the  defendant  might  give  evidence  of  neglect  of  duty  on  the  part  of  the  plaint- 
iff, if  this  defense  was  set  up  by  plea,  or  after  a  notice  to  the  same  effect  given 
to  the  plaintiff  before  the  trial.  In  Beecker  y.  Vrooman,  13  Johns.,  302,  it  was 
decided  by  the  same  court  that  in  an  action  for  the  price  of  a  chattel,  the  de- 
fendant may  prove  a  deceit  in  the  sale,  and  that  the  chattel  was  of  no  value, 
and  thus  defeat  the  plaintiff's  action ;  or,  if  the  defect  produce  merely  a  partial 
diminution  of  the  value,  he  may  show  that  in  mitigation  of  damages.  In  the 
case  of  Sill  v.  Rood,  15  Johns.,  230,  which  was  an  action  on  a  promissory  note 
given  for  the  price  of  a  chattel,  the  defendant  was  allowed,  under  the  general 
issue,  to  show  deceit  in  the  sale.  And  it  was  holden  further,  that  a  promissory 
note  given  for  the  price  of  a  chattel  represented  to  be  valuable,  when  in  truth 
it  was  of  no  value,  is  without  consideration  and  void.  In  the  case  of  Grant  v. 
Button,  14  Johns.,  377,  the  suit  was  for  the  price  of  work  and  labor,  and  it  was 
ruled  that  the  defendant,  in  order  to  reduce  the  amount  of  the  plaintiff's  claim, 
might  show  that  the  work  was  not  done  faithfully  and  in  a  workmanlike  man- 
ner. This,  too,  was  the  case  of  a  contract  for  an  agreed  price.  In  fipalding  v. 
Vandercook,  2  Wend.,  433,  Chief  Justice  Savage,  in  delivering  the  opinion  of 
the  court,  says:  "In  Beecker  v.  Vrooman,  13  Johns.,  302,  it  is  settled  that  de- 
ceit in  a  sale  of  a  chattel  may  be  shown  in  bar  or  in  mitigation."  The  doctrine 
of  the  cases  just  cited,  deduced  from  principles  of  justice  and  from  the  bene- 
ficial purpose  of  preventing  circuity  of  action,  would  seem  to  apply  with  de- 
cisive influence  to  subjects  falling  within  the  range  of  a  polity  by  which  those 
doctrines  were  peculiarly  and  authoritatively  commended.  We  cannot  doubt, 
therefore,  after  a  full  examination  of  the  questions  on  this  record,  that,  under 
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the  provisions  of  the  statute  of  Alabama  pleaded  in  this  case,  the  plaintiff  in 
error  had  the  right  to  rely  in  his  defense  either  upon  a  fraud  practiced  on  him 
in  the  formation  of  his  contract,  or  on  a  false  or  fraudulent  warranty,  or  on  a 
total  or  partial  failure  of  the  consideration  on  which  the  contract  was  entered 
into  by  him,  or  on  any  payments,  discounts  or  set-offs,  in  the  language  of  the 
statute,  "  made,  had  or  possessed  by  him,"  provided  that  the  last  three  grounds 
of  defense  shall  have  come  into  existence,  and  been  justly  belonging  to  the 
plaintiff  in  error,  before  he  had  notice  of  the  assignment  of  his  obligation. 

§  1433.  Averments  to  avoid  a  contract  on  the  ground  of  f raxed. 

A  doubt  has  been  suggested  as  to  the  power  of  the  plaintiff  in  error  to  de- 
fend himself,  by  reason  either  of  fraud  or  of  failure  of  consideration, —  a  doubt 
arising,  not  from  any  want  of  verity  of  the  facts  in  either  of  those  averments, 
but  from  the  form  of  the  pleadings  in  the  cause.  Thus,  it  is  said  that,  if  he 
designed  to  avoid  the  contract  for  fraud,  he  should  have  averred  his  disclaimer 
immediately  on  a  discovery  of  the  fraud,  and  his  proffer  to  restore  the  property 
to  the  defendant  in  error,  which  it  is  thought  the  plea  has  not  done.  Sec- 
ondly, it  has  been  supposed  that,  if  a  diminution  of  the  price  alone  was  in- 
tended, the  plea  should  not  have  concluded  with  averring  that  the  writing  was 
procured  by  false  and  fraudulent  representations,  and  was  therefore  void;  or 
with  a  general  prayer  for  judgment  whether  the  defendant  below  should  be 
charged,  etc.  AVith  respect  to  pleas  in  bar,  it  may  be  premised  that  they  are 
never  construed  with  the  severity  which  is  applied  in  testing  pleas  that  are 
merely  dilatory.  If  by  rational  intendment  they  meet  the  cause  of  action,  or, 
in  the  quaint  phrase  of  the  old  writers,  they  are  certain  to  a  general  intent, 
they  are  deemed  sufficient.  If  their  structure  merejiy,  and  not  their  substance, 
is  to  be  assailed,  this  must  be  done  by  a  special  demurrer,  a  proceeding  by  no 
means  favored,  as  it  has  rarely  any  real  relation  to  the  merits  of  the  contro- 
versy. The  averments  in  this  plea,  with  respect  to  the  readiness  to  return  the 
property,  are  these:  First,  that  the  defendant  below  resided  at  a  greater  dis- 
tance than  three  hundred  miles  from  the  plaintiff,  and  in  a  different  state. 
Secondly,  that,  from  the  time  at  which  the  defendant  below  discovered  the 
unsoundness  of  the  fillies,  and  the  falsehood  of  their  pedigree,  he  was  ready 
and  willing  and  desirous  to  return  them,  and  would  have  returned  them  to  the 
plaintiff  if  he  had  had  an  opportunity  of  so  doing,  which  he  had  not.  The  law 
requires  of  no  man  that  which  is  unreasonable,or  impracticable.  Lex  neminev% 
coyit  ad  vana  seu  impossibilia.  In  this  case  the  defendant  below  avers  his 
want  of  power  to  rid  himself  of  that  which  he  also  avers  had  been  fraudulently 
imposed  upon  him,  and  the  plaintiff  by  his  demurrer  admits  the  fact  and  the 
character  of  the  fact,  as  set  out  in  the  plea.  But  it  has  been  said  that  the  de- 
fendant below  might  have  tendered  a  return  of  the  property  by  notice  through 
the  postoffice,  and  was  therefore  bound  to  do  so.  It  may  be  inquired  whether 
this  position  does  not  involve  a  petitio  principii.  Does  not  the  averment  of 
absolute  destitution  of  the  power  to  return  the  property  imply  the  absence  of 
all  the  means  leading  to  that  measure,  and  carry  with  it  the  necessary  inference 
of  ignorance  of  the  locality  of  the  plaintiff,  or  of  his  postoffice?  A  letter  di- 
rected to  the  state  of  Tennessee,  generally,  or  to  some  place  more  than  three 
hundred  miles  from  the  defendant  below,  and  in  a  different  state,  might,  and 
probably  would,  have  been  as  unavailable  for  any  practical  purpose  as  a  letter 
addressed  to  the  state  of  New  Hampshire.  The  plaintiff  in  error  has  averred 
his  inability  to  return  the  property,  and  the  defendant  in  error  admits  the  truth 
of  the  averment.     But  the  objection  to  this  issue  in  law  is  properly  applicabla 
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only  to  that  aspect  of  the  case  which  places  the  rights  of  the  plaintiff  below 
exclusively  on  the  ground  of  a  total  rescission  of  the  contract.  If  the  pur- 
chaser chose  to  retain  the  property,  and  either  to  sue  upon  the  warranty  of 
pedigree  and  soundness,  or  to  defend  himself  upon  the  ground  of  difference 
between  the  true  and  the  pretended  value  of  the  property,  he  was  bound  neither 
to  give  immediate  notice  nor  to  tender  a  return  of  the  property;  he  would  be 
permitted  to  discount  the  difference  batween  the  real  and  the  simulated  value. 
But  here  the  difficulty  already  mentioned  is  suggested,  namely,  that  this  de- 
fense is  inconsistent  with  the  conclusion  of  the  plea,  which  says,  ^'and  said 
defendant  saith  that  the  said  sealed  note  or  writing  obligatory  was  obtained 
from  him  by  the  said  Newsom,  by  false  and  fraudulent  representations  as  afore- 
said, and  is  therefore  fraudulent  and  void  in  law,  wherefore  said  defendant 
prays  judgment  whether  he  ought  to  be  charged  with  said  debt,"  etc.  This, 
conclusion  is  said  to  call  for  an  entire  rescission  of  the  contract,  as  founded  ia 
fraud,  and  cannot  be  reconciled  with  the  facts  previously  stated  as  constituting 
a  cause  for  partial  relief. 

§  1434.  All  error  in  the  prayer  of  a  plea  in  har  will  not  he  held  to  defeat  ike 
rendition  of  a  judgment  appropriate  to  its  merits. 

We  have  already  said  that  pleas  in  bar  are  to  receive,  if  not  a  liberal,  cer- 
tainly not  a  narrow  and  merely  technical  construction;  and  we  will  further 
observe  that,  if  the  difficulty  suggested  be  sound,  there  never  could  be  a  defense 
in  mitigation  of  damages  where  there  should  be  alleged  fraud  in  the  inception  of 
the  contract,  or  where  there  should  be  a  false  or  deceitful  warranty,  however  will- 
ing the  defendant  might  be  to  accept  the  difference  between  the  real  and  the 
pretended  value,  and  however  circumstances  might  place  it  beyond  his  power 
to  return  the  property.  The  injured  party  would  in  all  cases  be  driven  to  re- 
pudiate the  whole  contract,  or  to  go  without  compensation.  This  course,  how- 
ever, we  have  seen,  is  in  contravention  of  the  current  of  decisions  which  admit 
of  the  defense  in  mitigation  of  damages.  But  pleas  in  bar  are  always  construed 
according  to  their  entire  subject  matter,  and  will  be  sustained  accordingly,  as 
taken  altogether,  and  will  not  be  determined  by  a  disjoining  of  their  members^ 
or  by  laying  stress  on  what  may  be  immaterial.  It  seems,  moreover,  that  the 
prayer  for  judgment,  or  conclusion  of  such  pleas,  is  not  considered  as  essential 
to  their  validity.  Thus  it  is  stated  by  Chitty,  vol.  i,  p.  558,  speaking  of  pleas 
in  bar,  "that  this  prayer,  before  the  recent  rule"  (alluding  to  the  rules  of 
pleading  adopted  in  England  in  the  4th  of  William  IV.),  "ought  properly  to 
have  corresponded  with  and  been  founded  upon  the  commencement  of  the  plea, 
and  the  effect  of  the  matter  contained  in  the  body  of  it;"  but,  continues  this 
author,  "as  the  court  would  ex  officio  give  judgment  in  favor  of  the  defendant 
according  to  the  substance  of  the  plea,  without  reference  to  the  conclusion,  an 
error  with  regard  to  the  prayer  of  judgment  in  the  concluding  part  of  the  plea 
was  not  material,  except  in  the  case  of  a  plea  in  abatement."  In  the  case  of 
The  King  v.  Shakespeare,  10  East,  87,  upon  a  demurrer  to  a  plea  in  abatement. 
Lord  Eilenborough  said:  "Praying  judgment  of  the  indictment  means  no 
more  than  praying  judgment  on  the  indictment;  and  if  this  were  the  ciise  of  a 
plea  in  bar,  the  court  would  give  that  judgment  which,  upon  the  whole  record, 
appeared  to  be  the  proper  judgment,  though  not  prayed  for  by  the  party.  But, 
in  abatement,  the  court  will  give  no  other  than  the  proper  judgment  prayed 
for  by  the  party ;  and,  without  the  defendant  prays  a  particular  and  proper 
judgment  in  abatement,  the  court  are  not  bound  to  give  the  proper  judgment 
upon  the  whole  record,  as  they  would  be  in  the  case  of  pleas  in  bar."     In  Att* 
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wood  V.  Davis,  1  Barn.  &  Aid.,  173,  it  is  said  by  Bayley,  J.,  that  "  there  is  a 
distinction  between  a  plea  in  bar  and  a  plea  in  abatement;  in  the  former,  the 
iparty  may  have  a  right  judgment  upon  a  wrong  prayer,  but  not  in  the  latter." 
In  the  case  of  Kowles  v.  Lusty,  4:  Bing.,  428,  upon  a  writ  of  entry,  it  was  ruled 
that  the  prayer  for  judgment  for  the  messuages  and  land  in  the  count  did  not 
vitiate  the  plea,  notwithstanding  the  commencement  of  the  plea  applied  only  to 
the  messuages  and  parcel  of  the  land.  And  in  this  last  case,  The  King  v. 
Shakespeare  and  Attwood  v,  Davis  are  cited  as  authority. 

But  again  (and  this  appears  to  give  a  conclusive  answer  to  any  objection  to 
the  admission  here  of  proofs  in  diminution  of  damages),  if  we  must  treat  this 
case  according  to  the  strictest  rules  of  pleading,  it  might  be  said  that  the  plea 
averring  the  note  to  have  been  obtained  by  fraud,  which  is  admitted  by  the  de- 
murrer, would  be  sufficient  to  entitle  the  defendant  below  to  a  judgment  on  a 
declaration  counting  merely  on  the  note,  without  regard  to  the  question  of 
total  or  partial  rescission  of  the  original  contract.  And  then,  if  the  plaintiff 
could  be  entitled  to  recover  at  all,  it  must  be  on  a  count  on  the  original  con- 
tract, or  on  a  qiuintimv  valehat  for  the  thing  sold.  And  this  would  open  the 
entire  range  of  inquiry  as  to  the  character  of  the  contract,  and  as  to  what  in 
truth  constituted  the  quantum  valebat  on  which,  if  on  anything,  the  plaintiff 
could  found  himself.  Upon  this  branch  of  the  case,  we  think  the  matter 
averred  in  the  special  plea  of  the  defendant  below  was  legitimately  pleaded 
under  the  statute,  and  w^ith  sufficient  certainty  and  pertinence  to  authorize  a 
defense  on  the  grounds  of  a  false  and  deceitful  warranty,  or  of  a  partial  failure 
of  consideration,  and  that  he  should  have  been  let  in  to  sustain,  if  he  could,  such 
a  defense  before  the  jury.  We,  therefore,  consider  the  judgment  of  the  district 
court  to  be  erroneous,  and  do  adjudge  that  the  same  be  reversed,  and  that  this 
cause  be  remanded  to  that  court,  with  instructions  to  cause  an  issue  to  be  made 
up  on  the  special  plea  filed  by  the  defendant  below,  under  the  statute  of  Ala- 
bama, and  a  venire  facias  to  be  awarded  to  try  that  issue. 

Mr.  Justice  Nelson  dissented,  holding  that  the  plea  for  a  rescission  of  the 
contract  was  defective  in  not  alleging  an  offer  to  return  the  property,  and  that, 
on  failing  on  this  line  of  defense  for  want  of  a  sufficient  plea,  it  was  not 
admissible  to  set  up  a  failure  of  consideration.  1  Stewart  and  Porter,  71,  226, 
.242;  3  id.,  98;  3  Stewart,  169,  170,  cited. 

ELMINGBR  v.  DREW. 
(Circuit  Court  for  Michigan:  4  McLean,  388-396.    1848.) 

Opinion  by  the  Court. 

Statement  of  Facts. —  This  is  an  action  of  assumpsit  by  the  indorsee  against 
the  indorser  of  a  note.  The  declaration  contains  eleven  counts.  The  first 
count  states  that  E.  Morse  &  Co.  made  their  promissory  note  on  the  10th  of 
March,  1838,  for  $1,500,  payable  sixty  days  after  date,  to  the  order  of  defend- 
.ant,  at  the  office  of  the  American  Fur  Company,  in  the  city  of  New  York, 
which  note  was  assigned  by  the  defendant  to  the  plaintiff,  was  duly  presented 
for  payment  and  protested.  The  second  count  was  substantially  the  same. 
The  third  count  the  same,  and  in  addition  that  the  makers  of  the  note,  who 
were  commission  merchants,  transferred  to  the  defendants  a  large  amount  of 
merchandise  to  indemnify  the  defendant  for  his  indorsements,  etc.,  and  there- 
fore that  he  was  not  entitled  to  notice,  etc.     The  fourth  count  was  substan- 
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tially  the  same  as  the  third.  The  fifth  count,  that  the  said  Morse  &  Co.  made 
their  certaia  other  note  in  writing  on  the  same  day,  payable  to  the  defendant, 
4it  the  same  place,  four  months  after  date,  for  $1,101,  which  was  indorsed  by 
the  defendant  to  the  plaintiff;  that  at  maturity  the  note  was  presented  at  the 
place  of  payment,  and  due  diligence  used,  etc.  The  sixth  count  states  the 
making  of  the  said  note,  payable  to  the  order  of  the  defendant,  which  was  in- 
•dorsed  by  him;  and  due  diligence  was  used,  etc.,  and  that  at  the  time  the  note 
was  executed  a  large  amount  of  merchandise  was  transferred  to  defendant 
Jfor  his  indemnity,  etc.  The  seventh  count,  was  substantially  the  same.  The 
.four  following  were  the  general  counts: 

The  defendant  pleaded,  1.  The  general  issue.  2.  That  the  American  Fur 
Company  are  the  owners  of  the  notes  sued  on,  which  company  is  incorporated, 
and  that  some  of  the  corporators  raside  in  the  district  of  Michigan.  The  third 
plea  is  to  the  same  effect.  The  4th  plea.  That  previous  to  the  execution  of  the 
notes  E.  Morse  &  Co.  contracted  with  the  American  Fur  Company  to  purchase 
a  large  quantity  of  white  fish  at  $8  per  barrel;  and  that  the  company  war- 
ranted the  fish  to  be  well  cured,  good,  sound  and  wholesome,  on  which  six 
hundred  barrels  were  purchased,  and  that  the  notes  were  executed  in  part  pay- 
ment of  the  same,  and  avers  that  the  fish  were  not  well  cured,  but  were  bad, 
unsound,  unwholesome  and  of  no  value  whatever.  That  'the  said  notes  were 
assigned  to  the  plaintiff  after  their  maturity,  to  wit,  on  the  1st  of  February, 
1842,  and  at  the  place  last  aforesaid.  5th  plea.  .That  E.  Morse  &  Co.  purchased 
six  hundred  barrels  of  white  fish,  at  $8  per  barrel,  from  the  company,  who 
fraudulently  and  deceitfully  and  knowingly  stated  and  represented  to  said  E. 
Morse  &  Co.  that  the  fish  were  well  cured,  good,  sound  and  wholesome;  that 
the  same  were  unsound,  etc.,  and  of  no  value.  6th  plea.  That  the  defendant 
was  a  mere  accommodation  indorser  on  the  notes;  that  the  plaintiff,  by  an  in- 
■fitrument  of  writing,  gave  to  Morse  &  Co.  six  months'  time,  for  a  valuable  con- 
•«ideration  paid,  for  the  payment  of  the  notes,  by  which  the  defendant  was  dis- 
Kjharged.  .7th  plea.  That  defendant  was  an  accommodation  indorser,  and 
received  no  consideration  therefor;  that  six  weeks'  time  to  the  maker  was 
given  after  the  notes  became  due,  etc.  8th  plea.  That  defendant  was  an  ac- 
commodation indorser,  and  that  six  months'  time  was  given,  etc.  9th  plea. 
That  time  was  given,  etc.,  for  a  valuable  consideration,  etc.  10th  plea.  That 
the  promises  in  the  second,  third,  fourth,  sixth,  seventh,  eighth  and  ninth 
•counts  were  the  same  as  set  forth  in  the  first  and  fifth  counts,  and  that  he  re- 
•ceivedno^consideration  therefor,  and  that,  without  the  assent  or  knowledge  of 
tdefendant,  for  a  valuable  consideration,  time  was  given. 

The  plaintiff  replies  to  the  second  plea  that  the  notes  were  not  the  property 
of  the  Fur  Company  at  the  time  stated  in  the  plea,  and  tenders  an  issue.  To 
the  third  plea  issue  was  joined.  To  the  fourth  and  fifth  pleas  the  plaintiff  de- 
murs, and  assigns  causes  of  demurrer.  On  these  pleas  the  principal  points 
arise  on  the  pleadings.  The  defendants  joined  in  demurrer.  The  first  cause 
of  demurrer  alleged  ''  that  the  property  was  not  returned  or  offered  to  be  re- 
turned ; "  it  is  insisted  by  the  defendant  that  it  was  not  necessary  to  aver  any 
^uch  thing.  Chief  Justice  Spencer  says:  "We  know  of  no  case  in  which 
there  is  an  omission  to  return  the  article  agreed  to  be  sold  which  precludes  the 
•defendant  from  contesting  the  price  on  the  ground  that  it  was  not  returned  to 
the  vendor.''  See  18  John.,  141;  17  Com.  L.,  373,  121,  291;  3  N.  II.,  455. 
And  the  counsel  remark,  it  was  held  in  the  above  case,  "that  though  the  de- 
iendant  had  not  returned  or  offered  to  return  the  hats,  she  might,  in  an  actioa 
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brought  against  her,  nevertheless,  insist  on  a  deduction  of  the  price  originally 
agreed  to  be  paid,  in  proportion  to  the  diminished  value."  This,  it  iscontended^ 
is  the  settled  doctrine  in  this  country  and  in  England.  The  rule  is,  as  con- 
tended, "  that  if  there  is  no  beneficial  consideration  there  shall  be  no  pay."  1 
Camp.,  38,  190;  Peake's  Cas.,  59,  216;  2  New  Rep.,  136. 

§  1435.  Partial  failure  of  consideration  cannot  he  set  up  as  a  defense  to  cu 
note. 

A  promissory  note  given  on  the  sale  of  a  chattel,  fraudulently  represented 
by  the  seller  to  be  of  great  value,  when  in  fact  it  was  of  no  value,  is  without 
consideration  and  void.  So  where  there  is  a  warrant}',  and  the  return  of  the 
property  is  unnecessary ;  and  it  is  insisted  that  it  is  immaterial  whether  the 
suit  is  brought  on  the  original  contract  or  on  the  security  for  the  purchase 
money.  Even  a  partial  failure,  if  fraud  intervene,  is  a  good  defense.  5  Mass.^ 
46;  2  Taunt.,  2;  1  Esp.,  201;  1  Camp.,  41  n.;  Bay  ley  on  Bills,  533,  notes  7  and 
8;  1  Mason,  439;  10  Mass.,  415. 

There  is  great  conflict  in  the  authorities,  whether  a  partial  failure  of  the  con- 
sideration may  be  set  up  in  defense,  in  an  action  on  the  note  given  for  the  pur- 
chase money.  The  authorities  all  agree  that  where  there  is  a  total  failure  of 
the  consideration,  it  is  a  good  defense;  or  where  the  parties  have  agreed  upon 
the  amount,  the  failiire  being  partial,  defense  may  be  made.  But  where  the 
question  as  to  the  extent  of  the  failure  is  open,  the  weight  of  authority  i» 
against  the  argument  of  defendant's  counsel.  The  article  purchased,  six  hun- 
dred barrels  of  fish,  is  alleged  to  have  been  badly  cured,  and  of  no  value,  and 
the  warranty  of  the  vendor  was,  that  they  were  well  cured,  etc.  But  there  i» 
no  averment  in  any  of  the  pleas  that  the  barrels  are  worthless,  and  it  is  diffi- 
cult to  say  that  there  is  a  total  failure  of  the  consideration.  The  barrels,  at 
twenty-five  cents  each,  would  b3  worth  $150,  which,  it  is  true,  is  an  inconsider- 
able amount  when  compared  to  the  sura  of  $4,800,  agreed  to  be  paid  for  the 
fish ;  yet  there  is  no  rule  by  which  the  court  or  jury  can  limit  a  defense  in  such 
a  case.  The  failure,  if  matter  of  defense,  canpot  depend  upon  the  extent  of  it. 
If  it  be  less  than  total,  it  must  avail  the  defendant,  to  the  amount  of  it,  oa 
principle,  however  inconsiderable  it  may  be,  when  compared  to  the  purchase 
money. 

§  1436.  Ride  of  United  States  supreme  court  on  partial  failure  of  considera^ 
tion  of  a  note. 

In  the  case  of  Greenleaf  v.  Cook,  2  Whdat.,  13,  the  court  say,  "  where  a 
promissory  note  has  been  given  for  the  purchase  of  real  property,  with  full 
knowledge  of  the  extent  of  an  incumbrance,  defect  of  title,  arising  from  that 
incumbrance,  is  no  legal  bar' to  an  action  on  the  note."  And  they  say,  ''  that 
any  partial  defect  in  the  title  is  not  inquirable  into  in  an  action  on  the  note  in 
a  court  of  law,  but  the  party  must  seek  relief,  if  anywhere,  in  chancery.'^ 

There  may  be  cases  in  which,  to  set  up  a  partial  failure  of  consideration, 
would  be  attended  with  but  little  difficulty,  and,  in  the  language  of  Chancellor 
Kent,  would  avoid  a  circuity  of  action.  But  the  question  is,  not  what  might 
be  practicable  in  some  cases,  but  what  is  the  best  and  safest  rule  on  the  subject. 
I  say  this,  because  there  are  decisions  both  ways.  Now,  where  there  had  been 
a  partial  failure  or  defect  of  title,  as  in  the  above  case  cited  from  Wheaton^ 
two  issues  would  be  presented;  first,  as  to  the  execution  of  the  instrument  on 
which  the  action  is  brought;  and  second,  the  extent  of  damage  by  the  partial 
failure  of  title.  Can  both  of  these  be  submitted  to  the  same  jury,  or  would 
the  defendant  be  required  to  admit  the  execution  of  the  instrument,  on  plead* 
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ing  the  partial  failure?  If  this  were  adopted  as  a  general  principle,  it  would 
lead  to  embarrassment,  if  not  uncertainty  in  pleading.  A  jury  would  not  be 
the  most  competent  tribunal  to  investigate  an  intricate  controversy  as  to  land 
titles;  and  if  the  partial  failure  had  not  been  settled  judicially,  must  the  court 
and  jury  inquire  into  the  title,  and  determine  it?  This  would  require  another 
party  to  be  brought  before  the  court,  who  had  no  interest  in  the  original  suit. 
Such  a  course  would  be  impracticable. 

Where  goods  are  sold  and  delivered  with  warranty,  and  a  negotiable  note  is 
given  in  consideration  of  such  sale  and  delivery,  if  the  contract  be  absolute, 
such  breach  of  it  cannot  bo  set  up  as  a  defense  to  an  action  on  the  security ; 
unless  the  contract  be  rescinded  by  the  consent  of  both  parties,  it  remains  open. 
Chitt.  on  Con.,  742,  743,  note  495;  28  Wend.,  114;  2  Hill,  293;  Thornton  v. 
Wynn,  12  Wheat.,  183  (g§  1034-37,  8upra)\  6  Conn.,  508,  515;  Powers.  Wells, 
Cowp.,  818;  Weston  v.  Downes,  1  Doug.,  23;  1  Term  R,  135-6.  If  the  con- 
tract be  yet  open,  the  plaintiffs  demand  is  for  unliquidated  damages,  on  a 
special  contrttct  of  warranty;  and  the  issue  as  to  whether  there  has  been  a 
breach  of  warranty  cannot  be  tried,  except  on  a  special  action  on  the  warranty. 
Lewis  V.  Cosgrave,  2  Taunt.,  2;  Chitt.  on  Con.,  465.  The  case  of  Oberl  v. 
Bethune,  22  Com.  L.,  363,  enforces  the  distinction  between  an  action  for  the 
price  of  g(K)ds  and  one  brought  on  a  security  given,  on  the  authority  of  Morgan 
V.  Kichardson,  1  Camp.,  40,  and  Tye  v.  Gwynne,  2  Camp.,  345,  cases  which  the 
court  say  have  always  been  acted  on,  and  the  court  expressly  applies  the  doc- 
trine to  cases  where  there  has  been  a  warranty.  19  Com.  L.,  121 ;  1  Term  R, 
133;  Solomon  v.  Turner,  2  Com.  L.,  291.  The  case  of  Moggridge  v.  Jones,  14 
East,  486,  is  a  strong  case  to  show  that  in  an  action  on  a  note  the  rule  is  strict 
with  resrard  to  lettino^  in  defenses  founded  on  want  of  consideration.  25  Wend., 
107.  In  New  York,  the  English  rule  that  partial  failure  of  consideration  can- 
not be  shown  in  evidence  in  an  action  on  a  note  has  not  been  observed. 
8  Wend.,  109;  25  Wend.,  114;  12  id.,  566;  Story  on  BjUs,  204;  17  Com.  L., 
121.  A  partii^l  failure  cannot  be  set  up  as  a  defense  to  the  note  given  for  the 
purchase  money.  12  Wtieat.,  183;  12  Wend.,  566;  5  Mass.,  319;  18  Pick.,  95; 
1  Mete,  547;  2  Kent  Comm.,  480;  5  East,  4i9;  2  Barn.  &  Ad.,  456. 

§  1437.  Fraud  a  defense  to  a  note;  hut  consideration  must  he  returned. 

The  tifth  plea  sets  up  fraud  and  deceit,  but  does  not  aver  an  offer  to  rescind 
the  contract  by  returning  the  property  which,  as  appears  from  the  plea,  the 
defendant  received,  and  still  retains. 

Fraud  undoubtedlj'-  avoids  a  contract.  But  whenever  the  purchaser  retains 
the  property,  it  is  evidence  in  law  that  he  abides  by  the  contract ;  and  it  is  con- 
sequently considered  as  binding  between  the  parties.  And  the  only  difference 
between  such  a  case  and  one  of  warranty  is,  that  the  party  defrauded  ma}^  at 
his  own  option,  rescind  the  contract  in  a  reasonable  time.  To  this  there  may 
be  an  exception  where,  from  the  circumstances,  it  is  impracticable  to  return  the 
property,  as  the  death  of  a  horse,  etc.,  and  in  such  a  case  a  notice  should  be 
given  to  the  vendor.  2  Taunt.,  2;  12  Wheat.,  153;  2  Hill,  292;  14  East,  486; 
S  Kent's  Comm.,  480;  1  Mete,  547;  Chitt.  on  Con.,  679,  680,  743;  15  Mass., 
319;  12  Wheat.,  193;  Bleecker  v.  Vrooman,  13  Johns.,  302;  3  Pet.,  215;  Scud- 
der  V.  Andrews,  2  McL.,  464.  In  the  case  above  cited  from  12  Wheat.,  the 
court  say,  "If  the  sale  be  absolute,  and  there  is  no  subsequent  consent  to  take 
back  the  article,  the  contract  remains  open,  and  the  vendee  must  resort  to  his 
action  on  the  warranty."  But  in  such  a  case,  where  there  had  been  a  total 
failure  of  the  consideration,  it  might  be  set  up  in  defense.     From  the  authorities 
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cited  on  both  sides,  it  will  be  seen  that  courts  differ  as  to  the  right  of  a  de- 
fendant to  set  up  a  partial  failure  in  defense  to  an  action  on  the  note  given; 
but  the  weight  of  authority,  especially  in  England,  is  against  the  right.  And 
such  I  considered  to  be  the  established  doctrine  of  the  supreme  court,  as  de- 
clared in  2  McLean,  above  cited.  A  very  recent  decision,  not  yet  reported,  in 
the  supreme  court,  has  overruled  the  cases  in  that  court.  But,  as  the  light  of 
that  opinion  was  not  given  until  long  after  the  decision  of  the  case  now  before 
us,  the  decision  must  be  reported  as  it  was  pronounced.  In  its  enton^bmcnt, 
this  opinion  will  not  be  dishonored ;  for  it  will  repose,  at  least  as  regards  the: 
decision  of  the  above  point,  by  the  side  of  the  opinions  of  illustrious  judges. 

§  1438.  Duplicity  in  pleading. 

The  sixth  plea  avers  that  the  defendant  indorsed  the  note  for  the  accommo- 
dation of  E.  Morse  &  Co.,  the  makers,  and  without  consideration ;  and  that  the- 
plaintiffs,  for  a  valuable  consideration,  agreed  with  E.  Morse  &  Co.,  without 
the  assent  of  the  defendant,  to  extend  the  time  of  payment,,  etc.  The  replica- 
tion traverses  the  averment  that  the  defendant  indorsed  fortheaccommodaticn 
of  E.  Morse  &  Co.,  and  avers  that  he  received  a  valuable  consideration  therefor,, 
and  denies  the  agreement  to  extend  the  time  of  payment,  eto.  To  this  repli- 
cation the  defendant  demurs,  for  duplicity  in  traversing  both  the  averments;, 
that  the  defendant  was  an  accommodation  inJorser,  and  the  averment  that 
time  was  given.  It  is  admitted  to  be  a  rule  of  pleading,  where,  on  one-  side  it 
consists  of  several  distinct  and  material  facts,  all  of  which  are  necessary  to  its- 
legal  sufficiency,  the  adverse  party  is  allowed  to  traverse  only  one  of  them.  A- 
denial  of  either  of  them  in  law  is  an  answer  to  the  whole.  A  denial  of  raorer 
than  one  of  such  distinct  and  material  points  is  duplicity.  United  States  v. 
Cumpton,  3  McL.,  163;  Gould's  PL,  406,  sec.  49. 

The  averment  in  the  plea  that  the  defendant  was  an  accommodation  indorser,. 
as  regards  the  extension  of  the  time  of  payment,  could  be  of  no  importance^ 
If  the  time  were  extended  for  a  valuable  consideration,  as  alleged,  the  indorser- 
is  discharged,  whether  he  was  an  accommodation  indorser  or*indorsed  for  a: 
valuable  consideration.    That  allegation  in  the  plea  may  be  considered  as  sur- 
plusage, for  in  no  point  of  view,  as  regards  the  extension  of  time,  raised  in  the- 
plea,  could  such  allegation  be  of  any  importance.     Story  on  Bills,  sec.  191;: 
Brown  v,  Mott,  7  Johns.,  361.    To  avail  himself  of  the  fact  of  his  being  an. 
.  accommodation  indorser,  the  defendant  must  aver  and  prove  that  the  plaintiff 
gave  no  value  for  the  notes,  or  took  them  over  due.    He  will  be  presumed  to 
be  a  holder  for  value,  unless  the  contrary  be  made  to  appear.    3  Phil.  Ev.,  447; 
Swift  V.  Tyson,  16  Pet.,  16;  Bramah  v.  Roberts,  27  Com.  L.,  464.    The  de- 
murrer to  the  above  replication  is  overruled.     The  demurrers  to  the  fourth  and 
fifth  pleas  are  sustained.     Leave  given  to  amend  the  pleadings  of  either 
party,  etc. 

BANK  OF  BRITISH  NORTH  AMERICA  v.  ELLIS. 
(Circuit  Court  for  Oregon:  6  Sawyer,  9^106.    1879.) 

Opinion  by  Deady,  J. 

Statement  of  Facts. —  This  action  is  brought  to  recover  the  sum  of  $2,025, 
alleged  to  be  due  the  plaintiff  on  forty-three  promissory  notes,  with  interest, 
costs  of  protest  and  an  attorney's  fee.  The  complaint  alleges  that  the  plaintiff 
is  a  corporation  organized  in  the  united  kingdom  of  Great  Britain  and  Ireland, 
and  that  the  defendants  are  citizens  of , Oregon;  that  all  of  said  notes  "^ere: 
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made  on  May  1,  1878,  and  eight  of  them  are  payable  on  October  1, 1878,  and 
the  remaining  thirty-five  on  January  1,  1879 ;  that  each,  of  said  notes  was  in- 
dorsed by  said  defendants,  and  thereafter,  and  prior  to  their  maturity,  the 
plaintiff  acquired  the  same  in  the  regular  course  of  business,  and  is  now  the- 
owner  and  holder  thereof,  and  that,  "  said  notes  falling  due  and  remaining  un- 
paid," the  plaintiff  procured  the  same  to  be  protested. 

The  answer  of  the  defendants  contains  sundry  denials  and.  three  special 
pleas  or  defenses.  The  first  one  alleges  that  the  makers  of  said  notes  received 
no  consideration  for  the  same,  and  "these  defendants,  indorsers  of  said  notes, 
.  .  .  received  no  consideration  for  such  indorsement,"  and  that  the  plaintiff,, 
at  the  time  it  acquired  said  notes,  had  knowledge  of  these  facts.  The  second 
one  alleges  that  said  notes  were. made  in  pursuance  of  an  agreement  between 
the  makers  thereof  and  the  Dayton,  Sheridan  &  Grrand  Kbnde  Eailway  Com- 
pany that  the  latter  would  construct  and  put  in  operation,  by  October  1,  1878,. 
a  branch  of  its  railway  from  a  place  called  Broadmeads  to  the  town,  of  Dallas, 
and  were  placed  in  the  hands  of  the  defendants,  R  S.  Crystal,  J.  D.  Lee  and 
H.  C.  Brown,  as  agents  and  trustees,  to  deliver  the  same  to  said  railway  com-^ 
pany  upon  the  completion  by  it  of  said  contract  j  that  afterwards  said  trustees, 
with  the  consent  of  said  makers,  delivered  said  notes  to  said  railway  company 
upon  its  promise  to  perform  said  contract,  but  that  said  company  has  hitherto 
wholly  failed  to  perform  said  contract,  and  the  consideration  for  said  notes  haS' 
failed,  and  that  the  plaintiff  had  notice  of  these  facts  when  it  acquired  said 
notes.  The  third  defense  alleges  that  the  defendants  did  not  indorse  such  notes^ 
" until  long  after  they  were  made; "  that  the  same  were  made  payable  to  the 
order  of  said  railway  company;  that  said  defendants  never  hadi^'any  interest 
in  said  notes,"  or  consideration  for  indorsing  the  ^ame,  and  that  the  plaintiff, 
at  the  time  of  acquiring  the  notes,  had  knowledge  of  these  facts. 

§  1439.  No  coixsideration  is  no  defense  against  bona  jkie  purchaser  of  nego- 
tiable paper. 

The  plaintiff  demurs  to  each  of  these  defenses  because  the  same  does  not 
state  facts  sufficient  to  constitute  a  defense.  Each  of  these  defenses  must  stand 
or  fall  by^  itself,  and  without  any  aid  from  either  of  the  others.  Hall  v.  Aus- 
tin, 1  Deady,  107;  Bachman  v.  Everding,  1  Saw^  72,  The  first  defense  merely 
alleges  that  the  notes  were  made  by  the  makers  and  indorsed  by  the  defendants 
without  consideration  —  not  that  the  consideration  has  failed,  but  that  there 
never  was  any.  This  is  not  a  shadow  of  a  defense  to  the  action.  The  mere 
possession  of  a  negotiable  note  imports,  prima  facie^  that  the  holder  acquired 
it  bona  fide,  for  value,  in  the  usual  course  of  business,  without  notice  of  any 
circumstance  impeaching  its  validity,  and  that  he  is  the  owner  thereof,  entitled 
to  recover  the  contents  of  the  same  from  all  prior  parties  thereto.  1  Dan.  Neg. 
Inst.,  sec.  812;  1  Par.  N.  and  B.,  184;  Collins  v.  Gilbert,  4  Otto,  754  (§§  432-436, 
supra).  Here  the  plaintiff  not  only  alleges  that  it  is  the  owner  and  holder  of 
these  notes,  but  that  it  acquired  them  before  maturity  indue  course  of  business. 
An  allegation,  then,  that  these  notes  were  made  or  indorsed  by  the  defendants, 
without  consideration  is  no  defense  to  its  claim  to  recover;.  Inquiry  into  the 
consideration  of  negotiable  paper  can  only  be  made  between  privies  or  imme- 
diate parties  thereto, —  as  the  maker  and  payee,  an  indorser  and  his  indorsee. 
All  other  parties  to  negotiable  paper  are  called  remote,  and  as  between  them,  a 
consideration  for  making  or  indorsing  the  same  is  conclusively  presumed.  But 
the  defendant  may  make  the  defense  of  a  want  of  consideration  against  a  re- 
mote party,  if  he  could  have  done  so  against  a  nearer  party,,  and.  such  remote  . 
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party  took  the  paper  with  a  knowledge  that  it  was  open  to  this  defense.  1  Dan. 
ISTeg.  Inst.,  sec.  174;  Par.  N.  and  B.,  175,  183.  And  to  this  qualification  of  the 
rule  there  is  an  important  exception  in  the  case  of  accommodation  paper.  A 
party  who  makes  or  indorses  a  note  without  consideration,  and  for  the  purpose 
of  thereby  lending  his  credit  to  another,  is  an  accommodation  maker  or  in- 
dorser,  and  cannot  make  the  defense  of  a  want  of  consideration  against  any 
one  except  the  accommodated  party.  The  note  is  supposed  to  be  taken  by 
third  persons  up)on  the  credit  given  to  him,  and  he  is  expected  to  pay  it.  1  Dan. 
Neg.  Inst.,  sec.  189;  1  Par.  N.  and  B.,  183.  A  party  to  negotiable  paper  who 
seeks  to  make  the  want  of  consideration  a  defense  to  an  action  thereon  must 
not  only  allege  such  want  of  consideration,  but  must  go  further,  and  show  how 
and  why  he  is  entitled  to  make  such  defense  as  agamst  the  plaintiff,  in  any  as- 
pect of  the  case  made  in  the  complaint.  In  this  case  it  does  not  appear  from 
the  plea  that  the  defendants  are  entitled  to  avail  themselves,  as  against  this 
plaintiff,  of  the  want  of  consideration  for  either  making  or  indorsing  these 
notes.  The  makers  are  not  sued,  and  the  question  of  their  liability  in  this  re- 
spect is  not  in  the  case.  An  indorser's  contract  and  liability  is  separate  and  dis- 
tinct from  that  of  the  maker's.  An  indorsement  is  not  merely  a  transfer  of 
the  note,  but  it  is  also  a  fresh  and  substantive  contract,  by  which  the  indorser 
agrees,  among  other  things,  that  the  note  wjll  be  paid  at  maturity  by  himself, 
if  not  by  the  maker,  and  as  his  own  debt,  and  not  that  of  another.  1  Dan. 
Neg.  Inst.,  sec.  669;  2  Par.  K  and  B.,  23. 

For  aught  that  appears  here,  there  is  no  privity  between  the  plaintiflf  and  the 
defendants,  and  therefore  it  is  immaterial  in  this  action  whether  the  latter  re- 
ceived any  consideration  for  their  indorsement  or  not,  unless  it  further  appears 
that  the  plaintiflf  gave  no  consideration  for  the  notes,  and  that  no  holder,  inter- 
mediate between  the  plaintiff  and  the  defendant,  did  so.  Hoflfrhan  v.  Bank  of 
Milwaukee,  12  Wall.,  191  (§§  1497, 1498,  i?ifra).  Again,  it  would  not  ba  incon- 
sistent with  this  defense,  if  the  defendants  indorsed  these  notes  without  con- 
sideration for  the  accommodation  of  the  makers  or  payee  or  its  indorsee,  and 
therefore  they  may  be  liable  thereon,  notwithstanding  such  want  of  considera- 
tion. The  plea  to  be  a  good  defense  must  meet  this  phase  of  the  case  bv  deny- 
ing directly  that  the  defendants  were  accommodation  indorsers,  or  by  stating 
facts  inconsistent  therewith. 

§  1440.  Failure  of  consideration  no  defense  to  note  as  a^gainst  bona  fide  pur- 
chaser. 

The  second  plea  is  still  less  material  than  the  first.  It  only  alleges  in  effect 
that  the  consideration  for  the  making  of  the  notes,  to  wit,  the  promise  of  the 
railway  company  to  construct  and  operate  a  branch  road  to  Dallas  by  Octo- 
ber 1,  1878,  has  failed.  This  may  be  so;  but  in  an  action  by  a  holder  of  these 
notes  against  an  indorser,  such  fact  alone  is  wholly  immaterial.  Notwithstand- 
ing this,  even  the  defendants  may  have  indorsed  these  notes  to  the  plaintiflf, 
and  received  from  it  therefor  their  full  value. 

§  1 441.  Time  when  a^comin/jdation  indorsement  was  made  is  immaterial  in 
action  by  bona  fide  holder. 

The  third  defense  is  also  bad.  The  only  fact  which  it  contains  in  addition 
to  the  others  is,  that  the  defendants  did  not  indorse  these  notes  ''until  long 
after  they  were  made,  and  never  had  any  interest  in  them."  In  the  absence  of 
anything  to  the  contrary,  an  mdorsement  upon  negotiable  paper  is  presumed 
to  have  been  made  after  the  making  of  the  same  and  before  maturity;  and  if 
such  indorsement  be  made  by  any  one  other  than  the  original  payee,  then  after  his 
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indorsement.  And,  as  between  an  indorser  after  maturity,  and  a  subsequent 
holder  of  a  negotiable  note,  the  former  is  held  liable  as  upon  a  note  payable  on 
demand,  and  even,  as  an  original  promisor.  2  Par.  K  and  B.,  9,  13;  1  Dan. 
INeg.  Inst.,  sec.  928;  New  Orleans,  etc.,  Co.  v.  Montgomery,  5  Otto,  18.  This  al- 
legation as  to  the  time  when  the  indorsement  of  the  defendant  was  made  only 
^imounts  to  this:  that  such  indoFsement  was  made  after  the  note  was,  which 
fact  is  consistent  with  the  allegation  of  the  complaint,  and  the  defendants'  lia- 
bility to  the  plaintiff.  But  upon  this  fact  and  the  allegation  that  the  defendants 
never  had  any  interest  in  the  notes,  it  is  argued  by  counsel  that  they  are  not 
in  law  indorsers,  but  guarantors,  which  is  a  collateral  agreement  and  void  un- 
less made  upon  a  distinct  consideration.  What  is  the  nature  of  the  liability 
"which  a  third  person  incurs  who  indorses  a  note  before  the  payee  thereof,  has 
been  a  vexed  question  in  the  law  and  has  been  settled  differently  in  different 
states.  In  the  supreme  court  of  the  United  States,  the  rule  is  established  that 
such  person  is  either  an  original  promisor,  a  guarantor  or  indorser,  according 
to  the  nature  of  the  transaction  and  the  intent  and  purpose  with  which  the  in- 
dorsement is  made;  which  may  be  shown  by  parol,  upon  the  theory  that  such 
an  indorsement  is  irregular  and  ambiguous.  Rey  i;.  Simpson,  22  How.,  350; 
Good  V.  Martin,  5  Otto,  94  (§§  541-549,  supra).  But  the  allegation  that  the 
defendants  did  not  indorse  these  notes  until  long  after  they  were  made  does 
not  even  imply  that  they  indorsed  them  before  the  payee  did  —  before  they 
were  put  in  circulation  —  but  rather  the  contrary.  Xor  is  it  a  sufficient  allega- 
tion that  they  were  indorsed  after  maturity.  The  presumption  is  that  the  de- 
fendants indorsed  the  notes  regularly  —  alter  the  payee  —  and  although  they 
then  had  no  interest  in  them,  they  are  still  liable  to  the  plamtiff  as  indorsers, 
unless  there  was  an  agreement  or  understanding  at  the  time  that  they  were  to 
be  liable  only  as  guarantors,  and  that  this  was  known  to  the  plaintiff  at  the 
time  of  acquiring  the  notes.  But  in  favor  of  the  plaintiff  the  defendants  are 
presumed  to  have  indorsed  as  payees;  and  for  the  purpose  of  maintaining  this 
action  against  them,  as  such,'the  plaintiff  may  write  over  the  indorsement  of 
the  original  payee,  "  Pay  to  the  order  of  the  defendants,"  naming  them,  or  any 
other  contract  or  direction  not  inconsistent  with  what  it  knew  to  be  the  pur- 
pose of  such  indorsement.     2  Par.  N.  and  B.,  2. 

Besides,  the  defendants  may  have  indorsed  these  notes  for  the  accommoda- 
tion of  the  maker,  or  the  original  payee,  or  its  indorsee;  and  in  such  case  the 
fact  that  they  had  no  interest  in  the  notes,  and  received  no  consideration  for 
their  indorsements  thereon,  is  wholly  immaterial,  and  wquld  be  just  what  every 
one,  at  all  conversant  with  the  subject,  would  ordinarily  infer  from  the  prem- 
ises. In  the  course  of  the  argument  for  the  defendants,  it  was  suggested  that 
if  their  defenses  must  be  considered  separately,  application  would  be  made  to 
■amend  the  answer  so  as  to  state  the  three  in  one;  and  counsel  for  the  plaintiff, 
as  a  matter  of  convenience,  has  considered  this  as  already  done.  But  such  an 
amendment  will  make  no  difference  in  the  result.  The  plaintiff,  being  pre- 
sumed to  be  the  bona  fide  holder  of  these  notes  for  value,  before  maturity,  and 
such  assumption  not  being  negatived  or  contradicted  by  these  pleas,  jyWwa 
facie^  it  is  entitled  to  recover  their  contents  from  any  and  all  of  the  prior  par- 
ties thereto;  and  no  plea  is  or  can  be  a  defense  to  this  action  unless  it  states 
facts  sufficient  to  negative  this  conclusion,  so  far  as  the  defendants  are  con- 
cerned, in  any  and  every  phase  of  the  case  made  in  the  complaint.  Nego- 
tiable paper  is  the  life-blood  of  commerce  and  business,  and  its  circulation  and 
usefulness  would  be  seriously  impaired  if  every  maker  or  remote  indorser  thereof 
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conid  set  ap  a  failure  to  keep  the  private  understandings  or  agreements  between 
himself  and  third  persons,  upon  which  he  claims  to  bave  signed  or  indorsed  the 
same,  to  avoid  the  payment  thereof  according  to  his  obligation,  as  shown  by 
the  instrument,  in  the  hands  of  a  bona  fide  holder  for  value.  Parties  who  put 
their  names  to  or  upon  negotiable  paper  upon  the  faith  of  other  people's  ex- 
pectations and  promises,  must  not  expect,  if  they  are  thereby  deceived  or  dis- 
appointed, to  throw  the  loss  upon  those  who  in  good  faith  have  taken  their 
paper  for  what  they  or  those  whom  they  trusted  gave  it  out  to  he.  The  de- 
murrer is  sustained. 

DEMURRER  TO   AMENDED   ANSWER. 

Opinion  by  Deadt,  J. 

The  complaint  alleges  that  each  of  said  notes  contained'  a  stipulation,  that,  in 
case  suit  should  be  instituted  for  the  collection  of  the  same,  there  should  be 
paid  such  sum  as  the  court  might  deem  reasonable  as  aa  attorney's  fee  in  said 
suit,  and  that  $220  is  such  fee.  The  amended  answer  denies  that  the  plaintiff 
is  entitled  to  recover  any  attorney's  fee  in  this  action;  and  for  a  further  de- 
fense alleges  that  after  said  notes  had  been  indorsed  in  blank  by  said  Gaston 
and  the  defendants,  the  said  Gaston  negotiated  the  same  to  the  plaintiff,,  and  he 
became  the  owner  thereof;  that  afterwards,  and  before  the  commencement  of 
this  action,  the  plaintiff  wrote  over  said  Gaston's  name  thereon  a  special  in- 
dorsement to  itself:    "Pay  to  the of  the  Bank  of  British  North  America^ 

or  order; "  and  "  thereby  released  the  defendants,  and  each  of  them,  from  any 
and  all  liability  on  said  indorsements."  The  answer  also  shows  the  order  in 
which  the  indorsements  were  made  on  said  notes,  from  which  it  appears  that 
Gaston's  name  was  written  first,  and  those  of  the  five  defendants  immediately 
thereunder;  so  that  it  was  convenient,  if  not  necessary,  for  the  plaintiff,  in 
writing  the  special  directions  thereon,  making  the  notes  payable  to  itself  or 
order,  to  write  the  same  as  it  did,  immediately  above  the- name  of  Gaston. 

§  1442.  FiUing  up  prior  hlanJc  indorsement  not  a  discharge  (^  mbsequent 
indorsers. 

This  defense  assumes  that  the  holder  of  a  negotiable  instrument,  who  makes 
an  early  blank  indorsement  payable  to  himself,  thereby  discharges  all  subse- 
quent indorsers  thereon  from  liability  as  such,  the  same  as  if  he  had  stricken 
their  names  therefrom.  The  only  case  cited  which  is  directly  in  point  is  that 
of  Cole  V,  Gushing,  8  Pick.,  48,  in  which  it  was  held  that  such  an  act  did  not 
discharge  the  subsequent  indorsers,  bvt  they  still  remained  liable  to  the  holder. 
To  the  contrary  of  this,  there  is  a  dictum  or  suggestion  in  2  Par.  on  N.  and  B.,  19, 
to  the  effect  that  "it  might  be  said,  in  such  a  case,  that  when  the  holder  made 
the  note  payable  to  himself  by  the  first  indorser,  he  made  himself  indorsee  of 
that  indorser,  and  thereby  discharged  all  subsequent  indorsers."  The  sugges- 
tion, "it  might  be  said,"  however  distinguished  the  source,  scarcely  amounts  to 
a  qiiere^  and  certainly  cannot  overcome  or  cast  doubt  upon  the  well-considered 
decision  in  Cole  v.  Cushing,  with  which  my  own  judgment  fully  concurs.  It 
is  not  to  be  presumed  that  the  holder  of  a  note  with  a  number  of  indorsei-s 
thereon  will  intentionally  discharge  any  of  them  without  some  reason  or  con- 
sideration commensurate  with  the  loss  of  security  for  his  debt  thereby  sustained. 
The  indorsers  having  no  right  to  be  discharged,  the  act  of  the  plaintiff  ought 
not  to  be  construed  to  have  that  effect,  unless  it  plainly  appears  that  such  was 
the  intention  with  which  it  was  done,  than  which  nothing  is  more  improb- 
able.    The  direction  written  by  the  plaintiff  over  the  indorsements  upon  the 
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notes  is  not  written  over  the  signature  of  Gaston  exclusively,  and  under  the 
circumstances  may  be  regarded  as  having  been  made  with  reference  to  those  of 
the  defendants  as  well  as  that  of  the  former.  The  defendants  were  without  in- 
terest in  the  notes.  They  were  mere  accommodation  indorsers,  and  their  sig- 
natures could  not  and  did  not  have  the  effect  to  transfer  them  to  any  one,  but 
only  to  give  them  currency  so  as  to  enable  Gaston  to  dispose  of  them  as  he  did. 
Under  these  circumstances,  there  is  no  room  for  the  inference  that  the  plaintiff 
intended  by  this  act,  even  if  it  had  no  reference  to  the  indorsements  of  the  de- 
fendants, to  discharge  them  from  all  liability  thereon. 

§  1 443.  Stipulation  in  note  to  pay  attorney*  a  fee  does  not  render  it  non-negoti- 
able; authorities. 

As  to  the  attorney's  fee,  the  defendants  claim  that  the  promise  to  pay  one 
was  only  made  by  the  makers  of  the  notes,  and  that  the  subsequent  parties 
thereto  are  under  no  such  obligation  to  any  one.  In  The  Wilson  Sewing  Ma- 
chine Co.  V.  Moreno,  6  Saw.,  35,  this  court  held  that  a  stipulation  to  pay  a  rea- 
sonable attorney's  fee  to  the  holder  of  a  promissory  note,  in  case  suit  is  brought 
to  enforce  the  payment  of  the  same,  is  just  and  valid,  and  that  the  negotiabil* 
ity  of  such  note  is  not  thereby  affected  or  impaired.  But  the  defendants  herein 
claim  that  such  a  stipulation  or  contract  is  only  the  promise  of  the  maker,  and 
therefore  not  that  of  the  defendants;  and  also  that  such  stipulation,  not  being 
an  integral  part  of  the  note,  but  a  contract  collateral  thereto,  is  not  negotiable, 
and  therefore  can  only  be  enforced  as  between  the  immediate  parties  to  it,  the 
maker  and  payee.  In  Smith  v.  Muncie  National  Bank,  29  Ind.,  158,  it  was 
held  that  the  acceptor  of  a  bill  of  exchange  which  contained  a  stipulation  for 
the  payment  of  an  attorney's  fee  was  bound  to  pay  the  same.  But  this  con- 
clusion rests  upon  the  fact  that  the  acceptor  of  a  bill  of  exchange  sustains  the 
same  relation  thereto  as  does  the  maker  of  a  note.  In  Hubbard  v.  HarrisDn, 
38  Ind.,  a  stipulation  in  a  promissory  note  to  pay  an  attorney's  fee  was  enforced 
in  an  action  by  the  indorser  against  the  payee,  who  was  in  fact  an  accommoda- 
tion indorser.  It  was  implied  rather  than  said  by  the  court  that  the  note  being 
negotiable,  notwithstanding  the  stipulation,  the  latter  passed  with  the  former, 
and  might  be  enforced  by  the  holder  thereof  against  any  party  to  the  instru- 
ment. In  1  Dan.  Neg.  Inst.,  sec.  62,  it  is  said  that  the  attorney's  fee  need  not 
be  sued  for  by  the  attorney,  but  may  be  recovered  by  the  holder;  and  that  the 
liability  therefor  "  as  for  every  engagement,  imported  by  the  bill  or  note,  enters 
into  the  acceptor's  and  indorser's  contract." 

While  there  is  a  conflict  in  the  authorities  upon  the  question  of  whether  an 
Instrument,  otherwise  negotiable,  that  contains  a  stipulation  for  the  payment 
of  an  attorney's  fee,  is  thus  negotiable  or  not,  no  case  has  been  cited  which 
holds  that  such  stipulation  does  not  pass  with  the  instrument,  in  case  the  same 
is  deemed  negotiable.  A  stipulation  in  a  negotiable  instrument  for  an  attor- 
ney's fee,  which  in  effect  provides  for  the  payment  of  certain  expenses  of  col- 
lection in  case  the  same  is  not  paid  without  suit,  so  far  gives  security  and 
currency  to  such  instrument,  and  is  therefore  to  be  regarded  with  favor  as 
being  a  just  and  convenient  means  of  promoting  the  general  object  and  utility 
of  the  same.  At  common  law  the  compensation  of  an  attorney  consisted  of 
the  various  items  allowed  for  his  services,  called  collectively  his  "costs;"  and 
in  case  his  client  prevailed  in  the  action,  these  were  collected  off  the  adverse 
party  as  a  part  of  the  judgment.  Substantially  this  stipulation  for  an  attor- 
.ney's  fee  is  a  substitute  for  the  allowance  of  costs  at  common  law,  and  enables 
a  partv  taking  a  negotiable  instrument  to  provide  by  agreement  with  the  maker 
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or  indorser  thereof  that  if  the  same  is  not  paid  witboat  suit  the  holder  shall 
recover  his  attorney's  fee  as  well  as  the  principal  and  interest.  The  maker  of 
these  notes  having  agreed  to  pay  an  attorney's  fee  to  the  holder  thereof  if  the 
same  were  not  paid  without  action,  in  my  judgment  each  subsequent  party 
thereto  assumed  a  like  responsibility  to  such  holder,  and  therefore  the  plaintiff 
is  entitled  to  recover  such  fee  from  the  defendants  in  this  case.  But  I  think 
the  defendants  are  liable  to  the  plaintiff  in  this  action  for  an  attorney's  fee, 
even  if  the  stipulation  therefor  can  only  be  enforced  between  the  immediate 
parties  thereto.  The  defendants  are  accommodation  indorsers,  in  effect  makers 
of  these  notes.  By  their  indorsement  of  -them  they  authorized  Gaston,  the 
then  holder,  to  transfer  them  to  the  plaintiff,  which  was  done.  Every  stipula- 
tion in  them,  and  every  obligation  incident  thereto,  thereby  became  the  stipu- 
lation and  obligation  of  the  defendants,  made  directly  to  the  plaintiff.  The 
demurrer  is  sustained. 

§  1 444.  B<ma  fide  holders,—  A.  gave  his  note  to  B.,  and  it  was  indorsed  to  C.  The  cozisid- 
eration  for  it  failed,  whereupon  A.  and  B.  made  a  new  contract,  by  which  B.  provided  for 
reimbursing  A.  This  agreement  B.  failed  to  perform.  Held,  that  A.  could  not  set  up  such 
failure  as  a  defense  to  a  suit  by  C.  upon  the  note.    Young  v.  Grundy,*  7  Cr.,  548.    See  §  1429. 

§  1445.  A.  built  a  sugar  miU  for  B.,  who  complained  of  its  being  defectively  constiucted, 
and  A.  agreed  to  send  workmen  to  put  the  miU  in  proper  order,,  whereupon  B.  agreed  nnooU' 
ditionally  to  accept  a  bill  for  the  purchase  price  of  it,  and  did  accept  it.  A.  failed  to  put  the 
sugar  mill  in  order.  Held,  that  A.*s  failure  in  this  respect  was  no  defense  to  a  suit  against  B, 
on  the  acceptance  by  a  bona  fide  purchaser  of  the  bill,  altliou^h  such  purchaser  knew  of  the 
defective  construction  of  the  mill,  and  also  of  B.'s  unconditional  promise  to  accept  the  bill. 
Arthurs  v.  Hart,  17  How.,  6.     See  $^§  1,  7,  40.  117,  212,  220,  306,  828,  1429. 

g  1446.  Total  — Total  failure  of  consideration  a  good  defense  to  a  note.  Slacom  v.  Wis- 
hart,*  8  McL.,  517;  Greenleaf  v.  Ck)ok,  2  Wheat,  13;  Park  wood  v.  Clark,*  2  Saw.,  548, 

§  1447.  A  total  failure  of  consideration  is  a  good  defense  to  an  action  on  a  promissory 
note,  whether  the  consideratiou  was  land  or  personal  property,  and  if  it  was  land,  whether  it 
was  conveyed  by  deed  or  by  agreement  to  convey.    Scudder  v.  Andrews,*  2  McL.,  464. 

^  1448.  Heir's  note  for  ancestor'^  debt.—  A  note  given  by  an  heir  or  personal  representa- 
tive to  renew  a  note  of  the  ancestor,  barred  by  limitation,  is  void  for  want  of  consideration, 
heirs  at  law  and  distributees  not  being  liable  to  pay  the  debts  of  the  ancestor.  Didlake  v. 
Bobb,  1  Woods,  682.    See,  also.  Alston  v.  Mumford,  1  Marsh.,  266. 

§  1 449.  Several  tracts  of  land.—  Where  the  purchase  of  three  tracts  of  land  was  one  trans- 
action, held,  that  the  failure  of  consideration  in  the  sale  of  one  tract  may  be  set  up  as  a  de- 
fense to  a  suit  to  foreclose  a  mortgage  on  another  tract  of  land  executed  to  secure  a  note  given 
for  the  purchase  price  of  that  other  tract     Hicks  v.  Jennings,  4  Fed.  R,  855. 

§  1450.  Illegal  consideration. —  When  a  bill  is  drawn  for  a  consideration  which  is  illegal, 
or  which  happens  to  fail,  neither  the  payee  nor  any  subsequent  indorsee  with  notioe  can  re- 
cover.    Perry  r.  Crammond,*  1  Wash.,  100, 

§  1451.  Inquiry  into  consideration.—  In  a  suit  by  the  payee  against  the  drawer  of  a  bill, 
the  consideration  may  be  inquired  into.     Ryberg  v.  Snell,*  2  Wash.,  294. 

g  1452,  Though  a  bill  drawn  for  value  received  may  be  presumed  to  have  been  drawn  for 
a  consideration,  yet  where  a  strong  ground  is  laid  to  show  a  want  of  consideration,  it  be- 
hooves the  party  to  clear  the  matter  of  suspicion.    United  States  v.  Price,*  2  Wash.,  460. 

g  1 458.  l)e|)osit  with  trustee  as  collateral. —  The  A.  bank  held  the  bills  of  the  B.  bank  to  the 
amount  of  1 100,000.  The  B.  bank  agreed  to  and  did  give  drafts  on  New  York  to  pay  the  $100,000, 
which  were  deposited  with  a  trustee  to  be  delivered  to  the  B.  bank  when  the  drafts  were  paid. 
The  B.  bank  also  deposited  with  the  same  trustee  $10,000,  which,  in  case  of  non-payment  of 
the  drafts,  was  to  be  given  as  damages  to  the  A.  bank,  to  which  in  such  case  the  $100,000 
was  also  to  be  returned.  The  drafts  were  not  paid  and  the  $100,000  and  $10,000  were  given  to 
the  A.  bank  by  the  trustee.  The  holder  for  the  benefit  of  the  A.  bank  sues  the  B.  bank  upon 
the  drafts.  Held,  that  the  deposit  of  the  $100,000  and  the  $10,000  as  collateral  wiih  the 
trustee,  and  his  payment  thereof  to  the  A.  bank,  could  not  be  pleaded  by  the  B.  bank  as  a 
failure  of  consideration  for  the  drafts.     Stickney  v.  Bank  of  Illinois,*  8  McL.,  182. 

§  1454.  Consideration  for  note  ^iven  to  secure  accommodation  notes  —  Payment  of  latter. 
A.  was  in  habit  of  indorsing  accommodation  notes  for  C.  C.  gave  A,  his  note  to  secure  such 
indorsements.    Before  it  became  due  A.  indorsed  and  delivered  it  to  B.  for  less  than  one-fifth  of 
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its  face.  After  it  became  due,  B.  delivered  it  to  D.,  without  indorsing  it,  for  some  lots  valued 
at  one-sixth  of  the  face  of  the  note,  but  which  were  never  conveyed  to  B.     Held,  that  until 

A.  was  obliged  to  pay  the  notes  he 'had  indorsed  to  accommodate  C,  C.'s  note  was  without 
consideration,  and  A.  could  only  recover  nominal  damages  upon  it.  Nor  could  third  parties 
with  knowledge  of  the  facts  recover,  and  that  D.  was  chargeable  with  such  notice.  In  re 
Hook,*  11  N.  B.  R.,  282. 

§  1455.  Accommodation  notes. —  Accommodation  notes  in  the  hands  of  third  parties  as 
collateral  security  for  an  existing  debt,  delivered  before  maturity,  and  without  notice  of  any 
infirmity,  are  not  open  to  the  defense  of  want  of  consideration.  Fogg  v.  Stickney,*  11  N.  B. 
R.,  167."  See  §j$  5,  278,  364,  498,  6.6,  701,  1216,  1428. 

§  14.56.  Accommodation  indorser  cannot  set  up  want  of  consideration.  Bank  of  Columbia 
V,  French,*  1  Cr.  C.  C,  221. 

§  1457.  Warranty  of  consideratf on.— A  party  to  negotiable  paper  having  given  it  value 
and  currency  by  the  sanction  of  his  name,  shall  not  afterwards  invalidate  it  by  showing  an 
illegal  consideration.    Henderson  v.  Anderson,  8  How.,  73. 

§  1458w  Failnre  to  pf^rform  promtKeM.— One  who  subscribes  for  stock  in  a  railroad,  giving 
his  note  secured  by  mortgage  in  payment  thereof,  in  an  action  by  a  bona  fide  holder  of  the 
note  cannot  plead  want  of  consideration  in  that  the  representations  made  to  him  when  he 
subscribed  for  the  stock  were  never  carried  into  effect.     Sawyer  v,  Prickett,  19  Wall.,  160. 

§  1459.  Partial  failure.— Partial  failure  of  consideration  no  defense  to  an  action  at  law 
upon  a  note.     Slacom  v.  Wishart.*  3  McL.,  517. 

§  1460.  Prior  ni4irt^age; foreclosure. —  Where  a  promissory  note  was  given  for  the  pur- 
chase price  of  land,  and  at  the  time  there  existed  a  prior  mortgi^  on  the  land  as  to  which 
a  decree  of  foreclosure  had  been  rendered,  held^  that  the  note  was  not  void  for  failure  of 
consideration,  such  failure  not  being  total.    Greenleaf  t?.  Cook,  2  Wheat.,  13. 

§  1461.  Pailnre  to  complete  work  on  time. —  A  railway  company  having  become  embar- 
rassed and  unable  to  pay  for  work  of  construction  as  it  progressed,  the  president  of  the  com- 
pany agreed  to  give  the  contractor  his  individual  notes  for  the  work  done,  in  consideration 
of  the  contractor  agreeing  to  complete  the  work  by  a  certain  time.  Held,  that  the  contractor 
could  not  recover  from  the  maker  of  the  note  without  showing  completion  of  the  work  at  the 
time  agreed  upon.    Slater  v,  Emerson,  19  How.,  224. 

§  1 462.  Bond  for  title;  failure  to  ^ive,  as  required.—  The  maker  of  a  note  delivered  it  to 

B.  with  instructions  to  go  with  the  plaintiff  (the  payee)  to  C,  who  would  draw  a  bond  of 
conveyance  from  the  plamtiff  to  the  maker  in  accordance  with  a  contract  of  sale  between 
them,  and  to  deliver  the  note  to  the  payee  upon  his  executing  the  bond.  Held,  that,  although 
the  bond  did  not  agi-ee  with  the  contract  of  sale  in  every  respect,  and  was  for  a  smaller 
amount,  there  was  not  such  a  failure  of  consideration  as  would  prevent  the  payee  from  re- 
covering on  the  note.  But  if  the  bond  be  drawn  for  a  less  amount  than  provided  for  in  the 
contract  of  sale,  by  reason  of  the  fraudulent  representations  of  the  payee  of  the  note,  he  can- 
not recover  on  the  note.     Boone  v.  Queen,  2  Cr.  C.  C,  371. 

§  1468.  Failure  to  oonvey. —  Debt  on  a  note,  by  indorsee  against  maker,  the  plaintiff  hav- 
ing received  the  note  after  dishonor.  Defense,  that  the  note  was  given  for  the  purchase  of 
land  which  the  payee  had  not  conveyed  according  to  covenant.  Held,  no  defense.  Holy  u 
Rhodes,*  2  Cr.  C.  C,  245. 

§  1464.  Partial  fltilure;  recoupment.— When  some  portion  of  the  consideration  remains, 
the  defense  can  only  come  in  by  way  of  recoupment  of  damages  for  the  partial  failure ;  but 
the  counterclaim  must  be  pleaded  and  proved  the  same  as  if  an  action  had  been  brought 
upon  it.    Packwood  v.  Clark,*  2  Saw.,  549. 

5.  Fravd. 

Summary  —  Note  paid  to  indorsee  who  obtains  it  by  fraud,  §  1465.—  Fraud  and  want  of 

consideration,  §  1466. 

§  1465.  Tlie  maker  of  a  note  who  imys  it  to  an  indorsee  who  has  obtained  it  by  fraud  is 
discharged  from  liability  to  the  payee,  unless  the  maker  had  notice  of  the  fraud.  Alexander 
V,  Homer.  g§  1467-1471. 

§  1466.  Where,  in  a  suit  on  an  acceptance  for  $4,500,  the  plea  was  that  plaintiff's  draft  for 
a  like  sum  had  been  indorsed  to  defendants  by  A.,  the  payee,  and  protested  for  non-payment, 
and  plaintiff  replied  that  said  draft  had  been  procured  by  A.  by  fraud,  and  without  consid- 
eration, and  waapart  of  a  discount  of  $5,000,  which  defendants  knew,  and  it  was  shown  in 
evidence  that  plaintiffs  had  in  fact  recovered  from  A.  $4,000,  part  of  the  consideration  for 
the  $5,000  draft,  held,  that  an  instruction  which  ignored  this  fact  was  misleading.  Hall  r. 
Weare,  ^§  1472-1475. 

[Notes.  -  See  §§  1476-1487.] 
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ALEXANDER  v.  HORNER. 
(Circuit  Court  for  Arkansas:  1  McCrary,  684-647.     1879.) 

Statement  of  Pacts. —  The  material  facts  in  this  case  are,  that  the  Columbia 
Life  Insurance  Company,  of  which  plaintiff  is  trustee,  held  notes  of  defendant, 
secured  b}*^  mortgage,  for  over  $5,000;  that  by  a  negotiation  between  the  di- 
rectors of  the  company  and  Davis,  the  latter  became  the  holder  of  defendant's 
notes  and  mortgage;  that  defendants  sold  to  Davis  certain  stock  which  they 
held  in  the  Columbia  Life  Insurance  Company,  and  received  in  payment  their 
notes  and  mortgage;  that  no  proof  shows  any  knowledge  on  the  part  of  de- 
fendants of  fraud  charged  by  plaintiff  against  Davis.  The  bill  seeks  to  require 
the  defendants  to  pay  their  notes  to  plaintiff,  as  receiver  of  the  (insolvent) 
Columbia  Life  Insurance  Company.  Neither  Davis  nor  the  Life  Association, 
that  is  charged  with  co-operating  with  him  in  the  alleged  frauds,  is  made  a 
party  to  the  bill. 

§  1467.  Insurance  company  may  hold  or  negotiate  commercial  paper. 

Opinion  by  Caldwell,  D.  J. 

The  board  of  directors  of  the  insurance  company  had  an  undoubted  right  to 
sell  the  defendants^  notes  and  other  securities  to  Davis,  and  authorize  its  secre- 
tary to  indorse  them  as  was  done.  Banks,  insurance  companies,  and  other  like 
corporations,  have  the  power  to  take  and  hold  negotiable  notes  and  other  se- 
curities in  the  general  conduct  of  their  business,  and  this  includes  the  power  to 
negotiate  them.  Hardy  v.  Merriwether,  14  Ind.,  203;  Mclntire  v,  Preston,  5 
Gilm.,  48;  Nichols  v.  Oliver,  36  K  H.,  218;  Spear  v.  Ladd.,  11  Mass.,  94; 
Northampton  Bank  v.  Pepoon,  id.,  288;  Lester  v.  Webb,  1  Allen,  34.  The 
notes  were  negotiable,  and  their  assignment  and  delivery  invested  Davis  with 
the  legal  and  equitable  title  to  them  and  the  right  to  receive  payment  and  can- 
cel them.  He  did  receive  payment  from  the  makers  —  the  defendants  —  in 
shares  of  stock  in  the  company,  then  worth  par  in  the  market,  and  canceled 
and  surrendered  up  the  notes  to  them. 

§  1468.  One  who  pays  a  note  to  a  fravduLeixt  indorsee  is  discharged^,  unless 
he  /uzs  notice  of  the  fraud. 

The  amended  answer  and  the  deposition  of  J.  J.  Horner  make  it  certain  that 
the  defendants  in  this  case  had  no  knowledge  or  suspicion  personally,  or 
through  their  agents,  that  Davis  had  obtained  their  notes  by  fraud,  or  that 
there  was  any  infirmity  in  his  title;  and  having  paid  the  notes  in  good  faith  to 
Davis,  the  indorsee  and  holder,  the  plaintiff  cannot  compel  the  defendants  to 
pay  the  notes  a  second  time,  even  if  Davis  was  a  fraudulent  holder.  Payment 
to  the  thief  or  finder  himself  of  a  negotiable  note  transferable  by  delivery  will 
discharge  the  maker,  provided  such  payment  was  not  made  with  knowledge  or 
suspicion  of  the  infirmity  of  the  holder's  title,  or  under  circumstances  which 
might  reasonably  awaken  the  suspicions  of  a  prudent  man.  Byles  on  Bills, 
213.  Nothing  short  of  fraud,  not  even  gross  negligence,  if  unattended  with 
malafides^  will  invalidate  the  payment  so  as  to  take  away  the  rights  founded 
thereon.  Story  on  Bills,  §  416 ;  Edwards  on  Bills,  §  537.  The  bill  counts  upon 
the  notes  exclusively ;  it  does  not  seek  a  recovery  upon  a  stock  subscription, 
nor  does  it  even  allege  that  the  notes  were  stock  notes.  The  answer  discloses 
that  the  notes  were  given  for  a  subscription  to  the  capital  stock  of  the  com- 
pany, but  that  fact  did  not  render  the  notes  any  the  less  negotiable,  or  prevent 
the  company  from  negotiating  them,  or  excuse  the  defendants  from  paying 
them  to  the  indorsee  and  holder;  and  when  paid  in  good  faith  to  the  holder, 
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the  company  can  have  no  claim  against  the  makers,  either  upon  the  notes  or 
for  the  original  consideration.  It  is  not  true  the  defendants  paid  nothing  of 
value  for  the  notes.  The  shares  of  stock  owned  by  the  defendants  were  issued 
as  full  paid  shares;  the  stock  was  then  worth  par  in  the  market;  the  defend- 
ants refused  to  sell  it  for  less,  and  Davis  agreed  to  give  par  for  it.  The  test  is 
its  then  market  value,  and  not  what  it  was  really  worth  in  the  light  of  subse- 
quent events.  The  company  having  indorsed  and  transferred  the  notes  to 
Davis,  it  is  not  open  to  it  to  object  that  he  discharged  the  debt  for  an  inade- 
quate consideration,  if  the  defendants  had  no  notice  of  the  alleged  fraud  and 
acted  in  good  faith.  If  Davis  had  been  a  bona  fide  holder  of  the  notes,  he 
could  not  successfully  maintain  that  they  had  not  been  fully  paid,  and  no  more 
can  the  company. 

§  1469,  Fraudulent  indorsee  a  necessary  party  lo  a  suit  hy  ovmer  to  compel 
payee  to  pay  a  second  time. 

The  bill  is  fatally  defective  for  want  of  proper  parties.  The  gravam^en  of  the 
plaintiff's  bill  is  that  Davis  and  the  life  association,  acting  in  concert,  fraudu- 
lently procured  the  assignment  and  transfer  of  the  defendants'  notes  from  the 
company  to  Davis.  It  is  not  alleged  in  the  bill,  nor  was  it  claimed  in  argu- 
ment, that  defendants  were  parties  to  that  fraud ;  it  is  claimed  that  their  agent 
only  had  notice  of  it  before  paying  the  notes.  Obviously  the  plaintiff  has  no 
case  unless  he  can  impeach  and  set  aside  the  sale  and  transfer  of  these  securi- 
ties to  Davis.  Davis  ought  to  be  a  party  to  any  bill  seeking  to  do  this.  He  is 
entitled  to  an  opportunity  to  repel  the  imputation  of  fraud,  and  protect  himself 
from  liability  if  he  can  do  so;  the  defendants  are  entitled  to  his  aid  in  defend- 
ing the  action ;  and  as  he  would  be  liable  over  to  the  defendants  in  the  event 
of  the  plaintiff's  recovering,  he  must  be  made  a  party  for  the  protection  of  the 
defendants,  and  to  avoid  multiplicity  of  suits.  Robertson  v,  Carson,  19  Wall., 
M.  The  defendants  have  a  right  to  insist  that  Davis  shall  be  brought  in ;  and 
•on  the  averments  in  the  bill  the  life  association  also,  because,  if  they  are  com- 
pelled to  pay  their  notes  a  second  time,  they  are  entitled  to  an  action  over 
against  these  parties,  to  be  reimbursed  the  amount  paid  them  or  Davis  in  satis- 
faction of  their  notes,  which  would  be  the  par  value  of  their  stock,  that  being 
the  market  value  as  well  as  the  agreed  value  between  Davis  and  the  defendants. 
But  as  Davis  and  the  life  association  are  not  made  parties,  it  would  be  open  to 
them  in  any  suit  that  the  defendants  might  bring  against  them  to  be  reim- 
bursed the  amount  of  plaintiff's  recovery,  to  contest  the  question  of  fraud  in 
the  transfer  of  these  securities  to  Davis,  and  it  might  result  that  the  court  or 
jury  trying  that  issue  woald  find  the  transfer  was  not  fraudulent,  and  thus  the 
defendants  would  be  wronged  in  a  mode  that  would  leave  them  no  redress. 
Equity  will  not  permit  a  plaintiff  to  put  a  defendant  in  this  predicament.  The 
rule  is  well  settled  that  where,  in  the  event  of  the  plaintiffs'  succeeding,  the  de- 
fendants will  be  subjected  to  undue  inconvenience,  or  to  danger  of  loss  or  to 
future  litigation,  or  to  a  liability  under  the  decree  more  extensive  and  direct 
than  if  the  absent  parties  were  before  the  court;  or  will  thereby  acquire  a 
right  to  call  upon  the  absent  parties  either  to  reimburse  him  the  whole  or  a 
part  of  the  plaintiffs'  demand,  then  such  absent  parties  must  be  brought  be- 
fore the  court  in  order  that  the  rights  and  liberties  of  all  may  be  settled  by 
one  proceeding  and  a  multiplicity  of  suits  avoided,  with  a  possible  different  de- 
termination of  the  same  issue,  to  the  irreparable  injury  of  the  defendant  sued. 
Story's  Eq.  PI.,  sees.  136, 138;  1  Daniell's  Ch.  PL  &  Pr.,  281, 282;  Kobertson  v. 
vCarson,  19  Wall.,  94;  Milroy  v.  Stocksvell,  1  Carter  (Ind.),  35. 
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§  1470»  Rules  as  to  necessarxj paHies  in  equity. 

Anticipating  this  objection,  and  with  a  view  to  avoid  it,  the  plaintiff  alleges 
in  his  bill  that  Davis  and  the  life  association  are  beyond  the  jurisdiction  of  the 
court  and  citizens  of  the  same  state  as  the  plaintiffs,  and  cannot  therefore  be 
made  parties  without  ousting  the  jurisdiction  of  the  court.  The  learned  coun- 
sel for  the  plaintiffs  argued  earnestly  that  these  averments  under  the  act  of 
congress  of  February  28,  1839  (sec.  737,  R.  S.),  and  the  forty-seventh  equity 
rule,  dispensed  with  the  necessity  of  making  these  parties  defendants.  This 
argument  has  often  been  made  before,  and  always  unavailingly  in  acase  like  this. 
The  supreme  court  of  the  United  States  have  divided  parties  to  suits  in  equity 
into  three  classes:  (1)  formal;  (2)  necessary  or  proper;  and  (3)  indispensable^ 
The  first  two  classes  may  be  dispensed  with;  the  third,  never.  The  absent 
parties  in  this  case  are  indispensable  parties,  as  that  term  is  defined  and  applied 
by  the  supreme  court.  The  act  of  congress  and  the  forty-seventh  rule  effected 
no  change  of  the  law  on  thia  subject  of  parties  to  suits  in  equity.  In  the  lead- 
ing  case  upon  this  subject  the  supreme  court  say:  ^'The  act  of  congress  does 
not  affect  any  case  where  persons  are  not  joined  because  their  citizenship  would 
defeat  the  jurisdiction;  and  so  far  as  it  touches  suits  in  equity  it  is  no  more  than 
a  legislative  affirmance  of  the  rule  previously  established  by  the  decisions  "  of 
that  court.  "And  the  forty-seventh  rule  is  only  a  declaration  for  the  govern- 
ment of  practitioners  and  courts,  of  the  effect  of  this  act  of  congress  and  of 
the  previous  decisions  of  the  court  on  the  subject  of  that  rule.  It  remains 
true,  notwithstanding  the  act  of  congress  and  the  forty-seventh  rule,  that  a  cir- 
cuit court  can  make  no  decree  affecting  the  rights  of  an  absent  person^ 
and  can  make  no  decree  between  the  parties  before  it,  which  so  far  in- 
volves or  depends  upon  the  rights  of  an  absent  person  that  complete  and  final 
justice  cannot  be  done  between  the  parties  to  the  suit  without  affecting  these 
rights,  or  leaving  the  controversy  in  such  a  condition  that  its  final  termination 
may  be  wholly  inconsistent  with  equity  and  good  conscience."  Shields  v.  Bar- 
pow,  17  How.,  130.  And  in  a  late  case  the  court  say :  "  The  act  of  congress 
of  1839,  and  the  rule  of  this  court  upon  the  subject,  give  no  warrant  for  the 
idea  that  parties  whose  presence  was  before  indispensable  could  thereafter  be 
dispensed  with."  Ribon  v.  Railroad  Co.,  16  Wall.,  450.  And  the  rule  estab- 
lished in  these  cases  has  been  affirmed,  illustrated  and  applied  in  many  other 
cases.  Kendig  v.  Dean,  97  U.  S.,  423;  Florida  u  Georgia,  17  How.,  508; 
Coiron  v,  Millaudon,  19  How.,  115;  Barney  v.  Baltimore  City,  6  Wall.,  284; 
Florence  Sewing  Machine  Co.  u  Singer  Manufg  Co.,  8  Blatch.,  127;  Tobin  v. 
Walkinshaw^  1  McAL,  26;  Litchfield -w.  The  Register  and  Receiver,  1  Woolw.^ 
299.  The  ruling  in  Robinson  tJ.  Carson,  19  Wall.,'  94,  is  directly  in  point  ia 
this  case,  and  concludes  the  question. 

Counsel  for  plaintiff  urge  that  the  rules  as  to  parties  in  equity  are  somewhat 
flexible;  that  the  forty-seventh  rule  in  terms  empowers  the  courts  to  dispense 
with  "necessary  or  proper  parties,  in  their  discretion;"  and  attention  is  called 
to  the  case  of  Elmendorf  u  Taylor,  10  Wheat.,  152,  where  it  is  said  the  objec- 
tion for  want  of  parties  does  not  affect  the  jurisdiction,  but  addresses  itself  to 
the  policy  of  the  court,  and  is  subject  to  its  discretion.  Neither  the  rule  nor 
the  case  cited  touch  the  question  of  indispensable  parties;  the  term  itself  implies, 
they  can  never  be  dispensed  with.  And  the  absent  persons  in  this  case  belong 
to  that  class,  and  not  only  cannot  be  brought  in  on  account  of  their  common 
citizenship  with  the  plaintiff,  but  they  would  not  be  permitted  to  come  in;  and 
in  all  such  cases  the  court  cannot  act  at  all,  but  will  leave  the  parties  to  termi- 
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nate  their  dispute  by  other  means.  Florida  v.  Georgia,  lY  How.,  508 ;  Florence 
S.  M.  Co.  V,  Singer  Manufg  Co.,  8  Blatch.,  127;  Kendig  v.  Dean,  97  U.  S.  423. 
And  if  the  absent  persons  were  not  indispensable  parties,  but  only  "necessary 
or  proper,"  and  if  the  forty-seventh  rule  invested  the  court  with  the  discretion 
to  proceed  or  not  with  the  case  in  the  absence  of  such  parties,  there  is  nothing 
in  the  case  calling  for  an  exercise  of  that  discretion  favorable  to  the  plaintiff, 
but  the  reverse,  as  will  be  seen  from  a  brief  resume  of  the  case.  The  bill  only 
seeks  to  set  aside  the  contract  between  Davis  and  the  company  so  far  as  it  con- 
cerns the  defendants'  notes;  it  does  not  seek  to  set  aside  the  contract  as  to 
the  other  securities  embraced  in  it;  nor  does  the  plaintiff  offer  to  repay  what 
the  company  received  in  cash  on  this  sale  of  its  securities  or  any  part  of  it,  or 
to  surrender  back  to  defendants  their  stock,  or  to  place  any  of  the  parties  in 
statu  quo^  nor  does  it  seek  to  annul  the  subsequent  action  of  the  company  by 
which  it  blotted  out  of  existence  nine-tenths  of  its  capital  stock,  including  the 
shares  formerly  owned  by  the  defendants,  and  which  reduction  was  effected  by 
using  as  cash  the  draft  received  from  Davis  on  the  life  association.  The  valid- 
ity of  the  company's  action  in  reducing  its  stock  $900,000  by  the  purchase  of 
nine  thousand  shares  from  the  life  association  and  its  cancellation  ought  to  be 
determined  before  any  relief  is  granted;  for  if  that  action  was  valid,  it  amounted! 
to  a  ratification  of  all  that  had  gone  before,  and  the  company  ought  not  to  be 
heard  to  assert  that  Davis  did  not  pay  value  for  the  securities  transferred  to 
him  when  it  appropriated  and  used  the  draft  received  from  him  as  xaon^y. 
But  that  transaction  cannot  be  inquired  into  in  this  case,  because  the  bill  does 
not  attack,  or  even  refer  to  it;  and  if  it  did,  the  indispensable  parties  to  its 
determination  are  not  before  the  courts 

Passing  by  the  originators,  actors  and  participants  in  the  alleged  fraud,  all  of 
whom  are  citizens  of  the  same  state  as  the  plaintiff,  and  solvent,  so  far  as  the 
record  discloses  anything  on  that  subject,  affirming  the  sale  of  the  company's 
securities  to  Davis,  so  far  as  it  profited  b}^  it,  keeping  all  that  was  obtained  by 
that  transaction  and  the  subsequent  operations  based  on  the  fruits  of  that 
transaction,  the  plaintiff  seeks  a  recovery  against  defendants,  admittedly  inno- 
cent  of  any  participation  in  the  alleged  fraud,  by  proceeding  in  a  mode  that 
would  deprive  them  of  that  sure  recourse  on  the  actual  parties  to  the  alleged 
fraud,  to  which  they  would  be  entitled,  and  in  a  mode  that  would  probably 
result  in  exempting  the  actual  perpetrators  of  the  fraud  from  liability  alto- 
gether. A  plaintiff  occupying  this  attitude  has  no  claims  to  the  favorable 
exercise  of  an  equitable  discretion  on  the  subject  of  parties,  if  such  discretion 
exists,  which  is  not  decided. 

§  1471.  Objection  for  non-joinder;  hmo  taken. 

Objection'  for  tl*©  non-joinder  of  necessary  parties  need  not  be  taken  by 
demurrer,  plea  or  answer;  it  is  open  to  the  defendant  to  make  it  any  time;  and 
it  may,  and  in  a  clear  case  ought  to  be  raised  and  acted  upon  by  the  court  oq 
its  own  motion. 

These  conclusions  render  it  unnecessary  to  decide  whether  the  transactions 
between  Davis  and  the  life  association  and  the  life  insurance  company  were  or 
not  fraudulent,  or  to  rule  upon  the  other  questions  presented  at  the  hearing.. 
Decree  dismissing  bill  without  prejudice. 
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HALL  V.  WEARE. 
(2  Otto.  728-738.    1875.) 

Error  to  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

§  1472.  Hequisitea  of  record. 

Opinion  by  Mr.  Justice  Strong. 

This  record  has  been  brought  up  in  a  shape  of  which  we  can  hardly  speak  in 
too  strong  terms  of  disapproval.  The  bill  of  exceptions  spreads  out  at  length 
the  testimony  of  numerous  witnesses,  in  regard  to  which  no  question  arises  that 
we  can  consider;  and  exception  appears  to  have  been  taken  to  almost  every 
paragraph  in  the  charge.  The  whole  is  like  a  drag-net,  bringing  up  in  shape- 
less mass  a  portion  of  what  occurred  at  the  trial,  apparently  in  the  hope  that 
something  might  somewhere  be  found  that  would  justify  a  reversal  of  the  judg- 
ment. The  purpose  in  thus  making  up  the  record  seems  to  have  been  to  treat 
the  case  here  both  as  a  motion  for  a  new  trial  and  as  a  writ  of  error,  and  much 
of  the  argument  has  been  directed  to  showing  that  the  evidence  did  not  justify 
the  verdict  that  was  rendered.  Eighteen  errors  have  been  assigned,  some  of 
them  to  matters  not  reviewable  in  this  court,  as  has  often  been  decided,  and 
others  to  matters  that  were  quite  immaterial,  and  that  could  have  had  no  pos- 
sible effect  upon  the  judgment  in  the  court  below.  We  shall  not  consider  in 
detail  these  assignments.  It  is  not  necessary  to  a  correct  decision  of  the  case. 
Those  that  have  any  apparent  soundness  only  will  be  noticed.  ^ 

Statement  of  Facts. —  The  plaintiff  sued  upon  two  acceptances,  together 
amounting  to  $4,500,  and  the  defendants  pleaded  as  a  set-off  a  draft  for  $4,500, 
drawn  by  the  First  National  Bank  of  Cedar  Rapids,  of  which  the  plaintiff  was 
cashier,  upon  the  First  National  Bank  of  Chicago,  and  protested  for  non-pay- 
ment. The  draft  was  dated  March  16, 1869.  It  was  drawn  in  favor  of  Charles 
H.  Hall,  and  by  him  indorsed  to  the  defendants.  To  these  pleas  the  plaintiff 
replied  that  the  draft  offered  to  be  set  off  had  been  obtained  from  the  bank  by 
false  and  fraudulent  representations  of  Charles  H.  Hall,  the  payee,  and  that  the 
consideration  for  it  had  wholly  failed;  and,  further,  that  the  defendants,  when 
they  received  it,  had  knowledge  of  the  fraud,  and  of  the  failure  of  considera- 
tion. Following  the  replications,  there  were  rejoinders  and  surrejoinders;  but 
the  replications  tendered  the  only  material  issues  between  the  parties,  and  to 
the  maintenance  of  one  side  or  the  other  of  these  issues  the  evidence  was 
directed.  Thus  the  case  was  put  to  the  jury  by  the  circuit  court.  The  learned 
judge  instructed  them  as  follows:  "The  issues  under  the  pleadings  are  these: 
First,  that  the  consideration  for  the  said  draft  has  wholly  failed,  of  which  the 
defendants  had  notice  at  the  time  they  received  the  same,  and  that  it  is  not 
now  a  valid  demand  against  the  plaintiff  in  the  hands  of  the  defendants. 
Second^  that  the  said  draft  was  obtained  from  the  said  bank  by  certain  fraudu- 
lent acts  of  the  said  Charles  H.  Ildll,  of  which  the  defendants  were  cognizant 
at  the  time  they  took  the  same,  and  that  the  said  draft  is  void  in  the  defend- 
ants' hands,  by  reason  of  said  fraud.  If  eithar  of  these  issues  is  found  for  the 
plaintiff,  he  will  be  entitled  to  recover." 

§  1473.  Eight  to  set  off  one  draft  against  another. 

This  instruction  is  the  first  error  assigned  to  the  charge.  That  the  issues 
raised  by  the  pleadings  were  correctly  stated  is  perfectly  plain.  In  our  exam- 
ination of  the  voluminous  pleas,  replications,  rejomders  and  surrejoinders,  we 
have  been  unable  to  find  any  other,  either  tendered  or  accepted.  But  it  is  said 
the  court  erred  in  the  instruction  that,  if  either  of  the  issues  was  found  for  the 
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plaintiff,  he  was  entitled  to  recover.  The  argument  is  that,  even  if  there  was 
a  failure  of  consideration  for  the  $4:,500  draft,  if  the  bank  did  not  get  for  it  all 
it  was  agreed  it  should  have,  the  evidence  was  that  the  bank  subsequently  ob- 
tained $4,000  as  fruits  of  Charles  H.  Hall's  draft  for  $5,000  of  even  date  there- 
with, a  part  of  the  proceeds  of  the  discount  whereof  was  the  draft  attempted 
to  be  set  oflf.  To  understand  this,  it  is  necessary  to  look  at  the  evidence.  The 
$4,500  draft  was  given  as  part  of  the  proceeds  of  a  discount  of  Charles  H. 
Hall's  draft  for  $5,000.  Both  were  dated  March  16,  1869.  The  evidence 
tended  to  show  that,  when  the  $5,000  draft  was  oflFered  for  discount,  Hall 
^stated  falsely  that  former  drafts  drawn  by  him  upon  the  defendants,  amount- 
ing to  $12,000  or  $13,000,  had  been  accepted,  and  that  collaterals  had  been 
put  up  to  secure  their  payment;  that  he  had  grain  in  value  equal  to  or  exceed- 
iTig  $20,000,  and  that  he  engaged  the  $5,000  draft  would  be  accepted  and 
secured  by  collaterals;  that  such  was  his  arrangement  with  the  defendants. 
On  the  faith  of  these  representations  and  iassurances,  the  $5,000  draft  was  dis- 
counted, and  the  bank's  draft  for  $4,500  was  given  on  account.  The  former 
drafts  had  in  fact  not  been  accepted.  Collaterals  for  acceptance  had  not  been 
put  up.  Charles  H.  Hall  had  the  day  previous  sold  his  grain,  much  less  in 
value  than  he  had  stated,  and  the  $5,000  draft  was  dishonored.  It  was  not 
accepted,  and  collaterals  were  not  put  up  for  it.  Had  these  been  all  the  facts 
in  evidence,  the  charge  would  have  baen  strictly  correct.  What  the  bank  gave 
its  $4,500  draft  for  was  not  the  draft  it  got,  but  that  draft  to  be  accepted  and 
secured  by  collaterals;  and  when  the  defendants  refused  to  accept  the  $5,000 
draft,  and  put  up  collaterals,  the  consideration  for  the  bank's  draft  failed.  This 
would  appear  very  plainly  if  Hall  had  himself  sued  the  bank  as  drawer  of 
the  $4,500  bill.  It  cannot  be  pretended  for  a  moment  that  he  could  maintain 
such  a  suit  in  the  face  of  such  a  state  of  facts.  And  why  not?  Obviously  for 
the  reason  that  he  failed  to  give  the  consideration  for  the  bank's  contract  which 
he  agreed  to  give.  In  other  words,  because,  as  between  him  and  the  bank,  the 
consideration  of  the  latter's  contract  had  failed  or  been  withheld.  And  if  he 
could  not  enforce  the  bank's  contract,  certainly  the  defendants  cannot,  if  at 
the  time  they  took  the  draft  they  knew  of  the  agreement  between  the  drawer 
and  the  payee,  and  knew  of  the  stipulated  consideration,  or  knew  of  the  fraud. 
And  such  was  substantially  the  charge  to  the  jury.  But  the  judge  overlooked, 
or  did  not  notice,  the  subsequent  recovery  by  the  bank  of  $4,000,  by  suit  upon 
the  $5,000  draft,  of  which  there  was  some  evidence.  It  is  true,  no  point  was 
made  of  this  in  the  court  below.  The  circuit  judge  was  not  asked  to  instruct 
the  jury  as  to  the  effect  of  a  subsequent  recovery  of  a  part  of  the  $5,000  draft, 
if  there  ever  was  such  a  recovery,  and  there  was  no  averment  in  the  pleadings 
that  the  bank  or  the  plaintiff  had  ever  obtained  anything  in  virtue  of  that 
-draft.  And  even  if  the  bank  did  obtain  $4,000  by  suit  upon  Hall's  draft,  some 
time  after  it  was  discounted,  there  was  still  a  failure  of  consideration  for  the 
bank's  draft  to  the  extent  of  $1,000;  and  for  this  reason  the  plaintiff,  if  either 
of  the  issues  was  found  in  his  favor,  was  entitled  to  a  verdict,  so  far  as  the 
consideration  had  failed.  The  instruction  complained  of,  therefore,  so  far  as  it 
was  given,  was  correct.  If  the  defendants  desired  further  instruction  respect- 
ing the  extent  of  the  recovery,  it  was  their  duty  to  ask  it.  We  think,  how- 
ever, the  general  effect  of  the  charge  must  have  been  misleading.  It  tended 
to  withdraw  from  the  notice  of  the  jury  the  evidence  that  the  failure  of  con- 
sideration for  the  bank's  draft  was  only  partial.  Had  the  bank  made  no  use 
4of  the  $5,000  draft,  had  there  been  no  suit  upon  it,  and  no  collection  of  any 
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part  of  the  sura  mentioned  in  it,  the  jury  would  have  been  justified  in  finding- 
a  total  failure  of  consideration  for  the  instrument  which  the  defendant  sought 
to  set  off.  But  if  Ilairs  draft  has  yielded  $4,000  to  the  bank,  though  that  was 
not  the  consideration  stipulated  for,  it  cannot  be  said  that  the  consideration  of 
the  $4,500  draft  has  wholly  failed.  The  bank  cannot  derive  a  benefit  from 
Hairs  draft,  and  at  the  same  time  insist  that  it  got  nothing  for  its  own  draft. 
This  view  of  the  case,  we  think,  should  have  been  presented  to  the  jury,  as 
bearing  upon  the  amount  which  the  plaintiff  was  entitled  to  recover,  if  the  is- 
sues, or  either  of  them,  were  found  for  him. 

We  find  no  other  error  in  the  charge.  Nor  was  there  any  material  error  in 
the  admission  of  evidence.  There  was  evidence  from  which  the  jury  might 
have  inferred  that  Hall,  the  defendants,  and  McAfee  were  acting  in  concert^ 
having  a  common  purpose  t^  obtain  drafts  from  the  bank,  and  to  cover  up 
Hairs  property  so  that  the  bank  could  not  reach  it.  If  such  was  the  fact,  the 
acts  and  declarations  of  Hall  and  McAfee  in  furtherance  of  the  common  de- 
sign  were  evidence  against  the  defendants.  And  if  that  was  not  so.  Hall's  dec- 
larations and  acts  were  evidence  to  show  his  fraud  in  obtaining  the  bank  drafts 
and  McAfee's  declarations  were  evidence  of  his  fraudulent  concert  with  Hall. 
Proof  of  Hall's  fraud  was  legitimate,  for  it  was  a  protection  to  the  plaintiff,  if 
knowledge  of  it  was  brought  home  to  the  defendants.  The  objection  to  the 
proof  of  the  contents  of  the  letter  from  the  defendants  to  Charles  H.  Hall 
would  be  serious,  if  the  letter  as  proved  by  the  witness  could  have  bad  any  in- 
jurious effect  upon  the  defendants'  case.  But  we  do  not  perceive  that  it  could 
have  had  any  injurious  bearing. 

§  1474.  Decision  as  to  right  to  open  and  close  not  revieioable. 

It  has  been  assigned  for  error  that  the  court  gave  to  the  plaintiff  the  opening- 
and  close  of  the  argument  to  the  jury.  The  assignment  cannot  be  sustained*. 
Under  the  pleadings  the  affirmative  of  the  issues  framed  was  upon  the  plaintiff. 
He  was,  therefore,  entitled  to  the  conclusion.  But  if  he  was  liot,  the  decision, 
of  the  court  awarding  it  to  him  is  not  a  subject  that  will  be  reviewed  here. 

§  1 475*  Refusal  to  award  new  trial  not  reviewable. 

The  motion  for  an  arrest  of  judgment  was  properly  overruled.  It  rested 
upon  no  substantial  basis,  and  the  refusal  to  grant  a  new  trial  is  not  assignable* 
in  error,  as  we  have  often  said  heretofore. 

But,  for  the  error  in  the  charge  which  we  have  noticed,  the  judgment  mustL 
be  reversed. 

^  1476.  Duress. —  The  fact  that  a  note  was  obtained  from  the  maker  by  duress  does  notr 
affect  it  in  the  hands  of  an  innocent  holder.     McCIintick  v,  Johnston,  1  McL.,  414. 

(^  1477.  A.,  on  a  requisition  from  the  governor  of  Pennsylvania,  arrested  and  imprisonedi 
B.,  in  Indiana,  for  larceny.  While  in  prison  a  note,  was  given  A.  by  B.,  C.  becoming^ 
surety  thereon.  B.  was  then  released,  on  the  ground  that  the  state  ol  Pennsylvania 
had  provided  no  means  oi  carrying  him  back  to  Pennsylvania.  It  not  appetu-ing  that  the 
imprisonment  was  unlawful,  nor  that  B.  was  detained  until  he  executed  the  note,  and  there 
being  no  agreement  that  on  executing  the  note  B.  should  be  released,  held,  no  duress  either 
as  to  the  principal  or  the  surety  —  especliUly  as  the  latter  signed  the  note  deliberately,  and. 
received  at  the  same  time  an  indemnity  for  the  liability  he  incurred.  McCIintick  v.  Cum* 
mins,*  3  McL.,  158. 

§  1 478.  Defense  of  f^aod  generally.—  Fraud  may  be  set  up  as  a  defense  by  the  maker  against 
the  payee  of  a  note,  or  an  assignee  with  notice,  or  one  who  took  the  note  after  maturity  or 
without  paying  a  consideration  for  it.  But  it  cannot  be  set  up  against  a  bona  fide  indorsee 
for  value  and  without  notice.     Slacom  r.  Wishart,*  3  McL.,  517. 

§  147}K  The  words  **  without  defalcation,"  in  a  note,  do  not  preclude  the  maker  froo^ 
showing  fraud  in  the  note.    Commercial  &  Farmers'  Bank  v.  Patterson,*  2  Cr.  C.  C,  346. 
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§  1 480.  Acceptance  of  a  draft  obtained  br  fraud  —  indorsee  must  prove  consideration  for  its 
acceptance ;  and  the  drawer  8  receipt  is  not  admissible  for  such  purpose.  Piatt  v.  Jerome,*  3 
Blat€h.,  186. 

481.  Where  a  party  obtains  possession  of  an  acceptance  by  fraud  and  deceit,  he  cannot 
recover  upon  it.    Wilson  v.  Cromwell,*  1  Cr.  C.  C,  214. 

§  1482.  Fraud  is  a  defense  to  an  action  upon  a  note;  but  the  consideration  must  be  re- 
turned, if  the  contract  is  rescinded.     Elminger  v.  Drew,  4  MoL.,  888  (§§  1435-88). 

t^  14h3.  Franil  in  inception.—  Where  a  negotiable  instrument  is  originally  infected  with 
fi*aud,  invalidity  or  illegality,  the  rule  is  that  the  title  of  the  orio^inal  holder  being  destroyed, 
the  title  of  every  subsequent  holder  which  reposes  upon  that  foundation,  and  no  other,  falls 
with  it.    Commissioners  v,  dark,  4  Otto,  278. 

g  1 484.  The  amount  of  a  bill  of  exchange  given  for  the  purchase  price  of  a  prize  of  war 
landed  and  sold  in  a  neutral  port  may  be  recovered  by  the  plaintiff  (the  captor),  although  the 
cargo  was  wrecked  and  landed  at  the  neutral  port  by  collusion  of  the  captor  and  the  purchaser 
(defendant),  in  order  to  avoid  towing  it  to  the  captor's  own  country,  at  the  risk  of  recapture, 
for  regular  condemnation  and  sale.  Although  such  collusive  wrecking  and  sale  might  be  a 
fraud  upon  the  courts  of  the  captor's  country,  it  was  held  not  to  be  such  an  illegality  as  viti- 
ated the  transaction  between  the  plaintiff  and  the  defendant  Hopner  v.  Appleby,  5 
Mason,  71. 

§  1486.  If  a  maker,  when  sued  upon  a  note,  shows  that  it  was  fraudulently  obtained,  this 
throws  suspicion  on  the  note,  and  plaintiff,  an  assignee,  must  then  show  that,  he  received 
the  note  in  due  course  of  business,  and  paid  for  it  a  valuable  consideration.    McClintick  v, 
^Cummins,*  2  McL.,  98. 

§  1486.  Fraud  of  a^ent;  charging  npon  principal.— In  an  action  to  subject  directors  to 
liability  on  notes  of  their  bank,  a  plea  which  avers  a  fraudulent  issue  of  said  notes  by  one  G., 
but  which  does  not  aver  that  G.  was  agent  of  the  bank  or  the  directors,  and  does  not  in  any 
wise  connect  them  with  the  fraud,  nor  show  that  the  plaintiff  was  not  a  bona  fide  purchaser, 
is  no  defense.     White  v.  How.,  8  McL.,  291. 

§  14»7.  <^onnty  order.—  An  order  drawn  by  the  county  supervisors  upon  the  county  treas- 
urer, payable  to  A.  or  bearer,  with  interest,  is  an  evidence  of  indebtedness  which  can  only  be 
set  aside  by  showing  fraud  in  the  county  officers, —  and  no  proof  of  acceptance  or  notice  is 
necessary.    Lyell  v.  Supervisors  of  Lapeer  Co.,  6  McL.,  446. 


6.  Forgery. 

Summary— Forged  indoraement,  §§  1488,  1489.— Dwwounf  of  note  with  knowledge  of  forgery, 
§  l^^.-^  Forged  bill  of  lading,  §  1490. 

g  1 488.  As  a  general  rule  a  forged  indorsement  of  a  bill  conveys  no  title  to  it ;  the  indorsee 
cannot  recover  of  the  acceptors,  and  if  the  latter  pay  the  bill  and  subsequently  discover  that 
the  indorsement  was  forged,  they  can  recover  the  money  paid  to  the  indorsee.  But  if  the 
drawer  puts  the  bill  in  circulation,  with  the  indorsement  of  the  payee  forged,  and  it  comes 
into  the  hands  of  an  innocent  holder,  and  he  is  paid  the  amount  of  the  bill  by  the  drawee,  the 
latter  cannot  recover  from  him  the  money  paid.  The  fact  that  the  drawer  put  the  bill  in  cir- 
culation after  the  forgery  authorizes  the  pei-sons  wbo  take  it  to  receive  the  money  notwith- 
standing the  forgery.     Hoitsman  v.  Henshaw,  §  1491.     See  §  42. 

§  148tf.  A.  made  a  note  payable  to  B.,  forged  B.'s  mdoi*sement  of  it,  and  the  C.  Bank  dis« 
counted  it  with  knowledge  of  the  forgery.  Held,  that  the  bank  might  sue  the  maker  in  the 
name  of  the  payee  for  its  use,  notwithstanding  the  forgery ;  that  A.'8  partner  could  not  nrge 
the  forgery  as  a  defense  to  a  suit  against  him  and  A.  on  the  note,  it  having  been  made  by  A. 
within  the  scope^f  his  authority  as  a  partner.     York  Bank  v.  Asbury,  §§  1492-1496. 

§  1490.  Where  an  acceptor  of  a  bill  of  exchange  drawn  upon  a  bill  of  lading,  with  the  bill 
of  lading  attached,  pays  the  same  to  a  payee  or  holder  for  value  and  without  notice,  he  can- 
not recover  the  payment  from  such  payee  or  holder,  or  have  any  recourse  against  him,  al- 
though the  bill  of  lading  proves  to  have  been  forged.  Hoffman  v.  Bank  of  Milwaukee, 
§§  1497,  1498. 

[Notes.—  See  g§  1499-.1610.] 
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HORTSMAN  v,  HENSHAW. 
(11  Howard,  177-184.     1850.) 

Error  to  U.  S.  Circuit  Court,  District  of  Massachusetts. 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  The  material  facts  in  this  case  may  be  stated  in  a 
few  words.  Fiske  and  Bradford,  a  mercantile  firm  in  Boston,  drew  their  bill 
of  exchange  upon  Hortsman,  of  London,  payable  at  sixty  days'  sight  to  the 
order  of  Fiske  and  Bridge,  for  £642.  The  drawers,  or  one  of  them,  placed  the 
bill  in  the  hands  of  a  broker,  with  the  names  of  the  payees  indorsed  upon  it» 
to  be  negotiated ;  and  it  was  sold  to  the  defendants  in  error  bona  fiile  and  for 
full  value.  They  transmitted  it  to  their  correspondent  m  London,  and,  upon 
presentation,  it  was  accepted  by  the  drawee,  and  duly  paid  at  maturity.  The 
payees  and  indorsees  all  resided  in  Boston,  where  the  bill  was  drawn  and  nego- 
tiated. It  turned  out  that  the  indorsement  of  the  payees  was  forged, —  by 
whom  does  not  appear;  and  a  few  months  after  the  bill  was  paid  the  drawers 
failed  and  became  insolvent.  The  drawee,  having  discovered  the  forgery, 
brought  this  action  against  the  defendants  in  error  to  recover  back  the  money 
he  had  paid  them. 

§  1 491.  Rights  of  one  who  takes  a  hill  upon  a  forged  indorsement. 

The  precise  question  which  this  case  presents  does  not  appear  to  have  arisen 
in  the  English  courts,  nor  in  any  of  the  courts  of  this  country,  with  the  excep- 
tion of  a  single  case,  to  which  we  shall  hereafter  more  particularly  refer.  But 
the  established  principles  of  commercial  law  in  relation  to  bills  of  exchange 
leave  no  difficulty  in  deciding  the  question.  The  general  rule  undoubtedly  is, 
that  the  drawee,  by  accepting  the  bill,  admits  the  handwriting  of  the  drawer^ 
but  not  of  the  indorsers.  A^nd  the  holder  is  bound  to  know  that  the  previous 
indorsements,  including  that  of  the  payee,  are  in  the  handwriting  of  the  parties 
whose  names  appear  upon  the  bill,  or  were  duly  authorized  by  them.  And  if 
it  should  appear  that  one  of  them  is  forged,  he  cannot  recover  against  the 
acceptor,  although  the  forged  name  was  on  the  bill  at  the  time  of  the  accept- 
ance. And  if  he  has  received  the  money  from  the  acceptor,  and  the  forgery  is 
afterwards  discovered,  he  will  be  compelled  to  repay  it.  The  reason  of  the 
rule  is  obvious.  A  forged  indorsement  cannot  transfer  any  interest  in  the  bill, 
and  the  holder,  therefore,  has  no  right  to  demand  the  money.  If  the  bill  is 
dishonored  by  the  drawee,  the  drawer  is  not  responsible.  And  if  the  drawee 
pays  it  to  a  person  not  authorized  to  receive  the  money,  he  cannot  claim  credit 
for  it  in  his  account  with  the  drawer.  But  in  this  case  the  bill  was  put  in 
circulation  by  the  drawers,  with  the  names  of  the  payees  indorsed  upon  it. 
And  by  doing  so  they  must  be  understood  as  affirming  that  the  indorsement  is 
in  the  handwriting  of  the  payees,  or  written  by  their  authority.  And  if  the* 
drawee  had  dishonored  the  bill,  the  indorser  would  undoubtedly  have  been 
entitled  to  recover  from  the  drawer.  The  drawers  must  be  equally  liable  to 
the  acceptor  who  paid  the  bill.  For,  having  admitted  the  handwriting  of  tho^ 
payees,  and  precluded  themselves  from  disputing  it,  the  bill  was  paid  by  the 
acceptor  to  the  persons  authorized  to  receive  the  money,  according  to  the  draw- 
er's  own  order.  Now  the  acceptor  of  a  bill  is  presumed  to  accept  upon  funds^ 
of  the  drawer  in  his  hands,  and  he  is  precluded  by  his  acceptance  from  averring 
the  contrary  in  a  suit  brought  against  him  by  the  holder.  The  rights  of  the- 
parties  are  therefore  to  be  determined  as  if  this  bill  was  paid  by  Hortsman  out 
of  the  money  of  Fiske  and  Bradford  in  his  hands.     And  as  Fiske  and  Bradford 
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were  liable  to  the  defendants  in  error,  they  are  entitled  to  retain  the  money 
they  have  thus  received.  We  take  the  rule  to  be  this:  Whenever  the  drawer 
is  liable  to  the  holder  the  acceptor  is  entitled  to  a  credit  if  he  pays  the  money  , 
and  he  is  bound  to  pay  upon  his  acceptance  when  the  payment  will  entitle 
him  to  a  credit  in  his  account  with  the  drawer.  And  if  he  accepts  without 
funds,  upon  the  credit  of  the  drawer,  he  must  look  to  him  for  indemnity,,  and 
cannot,  upon  that  ground,  defend  himself  against  a  bona  fide  indorsee  The 
insolvency  of  the  drawer  can  make  no  difference  in  the  rights  and  legal  liabil- 
ities of  the  parties.  The  English  cases  most  analogous  to  this  are  those  in 
which  the  names  of  the  drawers  or  payees  were  fictitious,  and  the  indorsement 
written  by  the  maker  of  the  bill.  And  in  such  cases  it  has  been  held  that  the 
acceptor  is  liable,  although,  as  the  payees  were  fictitious  persons,  their  hand- 
writing, of  course,  could  not  be  proved  by  the  holder.  10  Barn.  &  Cress.,  478. 
The  American  case  to  which  we  referred  is  that  of  Meachim  v.  Fort,  3  Hill  (S. 
C),  227.  The  same  question  now  before  the  court  arose  in  that  case,  and  was- 
decided  in  conformity  with  this  opinion. 

Another  question  was  raised  in  the  argument  upon  the  sufficiency  of  the- 
notice;  and  it  was  insisted  by  the  counsel  for  the  defendants,  that,  if  they  could 
have  been  made  liable  to  this  action  by  the  plaintiff,  they  have  been  discharged 
by  his  laches  in  ascertaining  the  forgery  and  giving  them  notice  of  it.  But  it 
is  not  necessary  to  examine  this  question,  as  the  point  already  decided  decides 
the  case.     The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

YORK  BANK  v,  ASBURY. 
(Circuit  Court  for  Ohi<r  1  Bissell,  280-287.     1858,) 

Statement  of  Facts. —  Asbury  &  Pierce  were  partners  in  the  cattle  business. 
Pierce,  being  in  Pennsylvania,  agreed  with  the  York  Bank  that  it  should  dis- 
count his  firm's  note  for  $4,000,  payable  in  sixty  days  to  Cyrus  Milner  &  Co., 
and  indorsed  by  Samuel  Milner  and  Amos  Carter.  This  note  was  to  be  paid 
by  another  note  for  $4,000,  indorsed  by  the  same  parties  and  payable  in  Phila- 
delphia. All  of  this  was  without  the  knowledge  of  Asbury.  The  first  note 
was  discounted  and  at  maturity  paid  with  a  second  note  payable  to  Amos  Car- 
ter and  indorsed  by  Cyrus  Milner  &  Co.  and  Samuel  Milner.  Pierce  forged  the 
name  of  Amos  Carter,  the  payee,  and  then  gave  the  note  to  the  bank — the 
forgery  being  known  to  the  bank,  which,  when  the  note  matured,  brought  suit 
upon  it  against  Asbury  &  Pierce,  in  a  court  of  the  state  of  Ohio,  and  recovered 
judgment  thereon.  This  action  is  assumpsit  for  $4,000,  money  lent.  Pierce 
being  in  California,  process  was  served  upon  Asbury  alone,  who  sets  up  the 
foregoing  facts  by  a  special  plea  of  res  judicata^  to  which  the  York  Bank, 
plaintiff,  demurs. 

Opinion  by  McLean,  J. 

This  demurrer  raises  the  question  whether  the  above  judgment  is  a  bar  ta 
the  present  action.  In  support  of  the  demurrer  it  is  argued  the  note  was  made 
by  Asbury  to  Amos  Carter,  or  order,  and  that  the  indorsement  of  Carter  was 
forged,  of  which  Asbury  was  not  privy,  and  that  the  court  of  common  pleas 
held  that  Carter  had  neither  paid  anything  for  the  note,  nor  indorsed  it;  that 
Asbury  was  not  concluded  by  the  felonious  act  of  Pierce;  that  the  bank  was^ 
without  remedy  on  the  note  against  the  firm. 

§  1 492.  A  maker  who  forges  the  name  of  the  payee  may  he  sued  on  the  note. 

It  may  be  admitted  that  the  bank  could  not  claim  under  the  forged  indorse- 
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■  ment,  nor  was  the  action  brought  in  that  form.  Carter  being  the  payee  of  the 
note,  the  action  was  brought  in  his  name,  as  payee,  for  the  benefit  of  the  bank; 
and  no  sufficient  reason  is  perceived  why  this  was  not  properly  done.  The 
bank  received  this  note  in  payment  of  the  first  one  discounted,  of  the  same 
amount,  which  was  a  full  consideration.  The  forgery  did  not  aflfect  the  drawers 
on  the  paper,  nor  the  obligations  they  assumed.  It  was  treated  as  a  genuine 
note,  payable  to  Carter,  for  the  benefit  of  the  bank.  And  this  was  the  true 
character  of  the  note,  before  the  indorsement,  under  the  contract  with  the 
bank;  and  the  indorsement  being  void,  after  the  payment  of  the  money,  the 
bank  held  the  note  for  its  security  and  benefit.  The  facts  stated  in  the  plea  are 
admitted  by  the  demurrer.  The  note  was  made  payable  to  the  order  of  Amos 
Carter,  and  without  his  indorsement  the  other  indorsers,  it  is  supposed,  could 
not  be  held  responsible;  but  the  drawers  of  the  note,  who  received  the  money 
for  their  own  benefit,  could  be  sued  in  the  name  of  Carter  for  the  use  of  the 
bank.  The  drawers  promised  to  pay  him  or  order;  and  it  is  averred  that  Car- 
ter well  knew  the  suit  was  prosecuted,  but  made  no  objection  to  it.  Under  the 
circumstances,  the  court  would  protect  the  bank. in  the  use  of  his  name,  requir- 
ing it  to  indemnify  him  as  to  the  costs.  If  the  court  of  common  pleas,  of 
Madison  county,  erred  in  their  decision  on  any  point,  it  was  the  duty  of  the 
bank  to  remove  the  case  by  appeal  or  writ  of  error  to  the  supreme  court,  and 
have  the  error  corrected.  Asbury,  it  is  said,  was  not  concluded  by  the  feloni- 
ous act  of  Pierce.  This  may  be  admitted;  but,  as  one  of  the  partners,  it  is 
not  disputed  that  he  had  the  right  to  draw  the  note  and  negotiate  it;  and 
although  he  was  estopped  from  denying  the  indorsement  of  Carter,  such  in- 
dorsement could,  in  no  respect,  aflfect  the  rights  of  Asbury.  If  the  maker  of 
a  note  make  it  payable  to  a  fictitious  person,  and  puts  it  in  circulation  with  the 
fictitious  name  written  on  it;  or  if  he  make  it  payable  to  a  real  person  and 
forge  the  indorsement,  or  procure  it  to  be  done,  and  then  put  it  in  circulation, 
he  is  estopped  from  saying  that  it  was  not  genuine.  Riley's  Law  Cas.,  248; 
Meacher  v.  Fort,  3  Hill  (S.  C),  227.  In  England  it  has  been  held  that  a  bill 
drawn  payable  to  a  fictitious  payee  is  payable  to  bearer,  and  may  be  declared 
on  as  such  in  favor  of  a  ho7ia  fide  holder  ignorant  of  the  fact.  Chitty  on  Bills, 
10  Amer.  .ed.,  157.  Whether  Carter  had  paid  anything  or  not  for  the  bill  was 
a  matter  of  no  importance,  as  it  was  made  to  obtain  money  from  the  bank,  and 
the  suit  was  brought  for  its  benefit. 

§  1493.  Action  on  note  bars  a  suit  on  the  original  cause  of  action  against  the 
same  j)arti€S. 

But  it  is  contended  that  the  judgment  in  the  Madison  court  of  common 
pleas  is  no  bar  to  the  action  of  the  bank,  as  to  constitute  a  bar  the  former 
action  must  not  only  be  for  the  same  cause  of  action,  but  between  the  same 
parties.  And  it  is  insisted  the  action  of  Carter  was  on  his  title  as  indoi'ser ;  the 
present  action  being  for  the  money  originally  advanced  by  the  bank  to  Pierce 
and  Asbury.  The  former  action  was  not  brought  by  Carter  as  indorser,  but 
by  the  bank  in  his  name  as  the  payee  of  the  note,  for  its  benefit,  the  drawers 
having  promised  to  pay  him.  Whether  the  cause  of  action  was  the  same  in 
the  former  action  as  in  the  present  is  matter  of  fact  and  law.  The  present 
action  is  brought  on  general  counts  for  money,  claiming  $5,000.  The  former 
action  was  brought  on  the  note  for  $4,000  signed  by  Pierce  and  Asbury. 
But  the  special  plea  in  bar  states  in  detail  the  former  action  in  the  naine 
of  Carter  for  the  use  of  the  bank  to  be  the  same  cause  of  action  as  the  pres- 
ent, and  this  is  admitted  by  the  demurrer.     And  on  this  the  issue  of  law  is 
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raised  whether  the  facts  stated  in  the  plea  constitute  a  bar  to  the  present 
action. 

The  judgment  of  a  court  having  jurisdiction  of  the  case  before  it  is  final 
'between  the  litigant  parties.  And  this  is  true  whether  the  parties  have 
used  the  proper  vigilance  or  not  to  bring  the  entire  equity  before  the  court  and 
jury,  No  defect  of  either  party  in  this  respect  can  avail  him,  under  a  plea  in 
bar.  If  it  be  the  same  subject  matter  of  controversy,  if  it  was  fully  brought 
before  the  court  and  jury,  or  might  have  been  so  brought  before  them,  the 
judgment  is  final.  Negligence  or  want  of  knowledge  in  the  management  of 
the  case  by  the  counsel  or  party  will  constitute  no  excuse.  If,  on  such  ground, 
a  judgment  could  be  regarded  as  not  final,  it  would  destroy  its  effect  and  make 
litigation  endless.  Where  injustice  has  been  done,  a  motion  for  a  new  trial, 
appeal  or  writ  of  error  is  the  only  corrective  at  law.  The  suit  brought  by  the 
bank  in  the  name  of  Carter,  for  its  benefit,  as  appears  from  the  facts  admitted 
in  the  special  plea,  brought  into  litigation  the  second  note  given  to  the  bank  by 
Pierce  and  Asbury,  and  which,  on  proof  of  the  facts,  entitled  the  bank  to  a 
recovery;  nor  can  it  be  doubted  that  it  was  the  same  subject  matter  involved 
in  the  present  suit.  That  such  a  trial  and  judgment  is  final  between  the  par- 
ties is  clearly  shown  by  the  authorities  cited  in  the  defendants'  brief.  LeGuen 
V.  Gouverneur,  1  Johns.  Cas.,  436;  Baker  v.  Rand,  13  Barb.,  152,  160;  Law- 
rence V.  Hunt,  10  Wend.,  81;  Wood  v.  Jackson,  8  id.,  10;  Ehle  v.  Bingham,  7 
Barb.,  494;  Dunckle  v.  Wiles,  6  Barb.,  515;  Birckhead  v.  Brown,  5  Sandf.,. 
135;  Miller  v.  Manice,  6  Hill,  114;  Eose  v.  Turnpike  Co.,  3  Watts,  46;  Hughes 
V,  Blake,  1  Mason,  515;  Greenl.  on  Ev.,  §§  522,  528.  The  bank  was  substan- 
tially a  party  in  the  first  suit.  The  suit  was  brought  for  its  benefit  and  was 
under  its  control,  and  its  right  so  to  prosecute  the  suit  would,  if  objected  to, 
have  been  protected  by  the  court.  The  bank  was  a  party  within  the  rule 
which  requires  a  judgment  to  be  between  the  same  parties,  to  constitute  a  bar. 
1  Greenl.  on  Ev.,  523;  Tuttle  v.  Wilson,  10  Ohio,  24.  Where  a  suit  is  brought 
for  the  use  of  another,  a  second  action  cannot  be  sustained  for  the  same  cause. 
The  case  of  McDonald  v.  Rainor,  8  Johns.,  412,  seems  to  have  no  application 
to  the  case  under  consideration.  In  that  case  the  payee  sued  the  maker  of  a 
note  who  pleaded  that  the  payee  had  indorsed  the  note,  and  the  indorsee  sued 
the  defendant,  who  defeated  the  suit  on  an  objection  to  the  assignment.  This 
was  pleaded  in  bar  by  the  same  defendant  in  a  suit  by  the  payee ;  but  it  was 
held  that  a  defect  in  the  assignment,  on  which  the  assignee  failed,  did  not  bar 
the  suit  by  the  payee,  which  did  not  involve  the  assignment.  For  the  reasons 
assigned,  the  demurrer  to  this  plea  must  be  overruled. 

§  1494.  Exchan<ie  to  be  added  to  interest  will  not  necessarily  make  a  note 
vsuriovs. 

The  second  special  plea  is  usury.  The  bank  is  alleged  to  be  located  at  the 
town  of  York,  in  York  county,  Pennsylvania;  that  by  the  terms  of  its  charter 
it  is  prohibited  from  taking  more  than  at  the  rate  of  one-half  of  one  per 
centum  for  thirty  days  upon  a  loan.  And  it  is  averred  that  for  many  years 
before  the  time  of  the  loan,  the  rate  of  money  exchange  between  the  town 
of  York  and  the  city  of  Philadelphia  was  and  has  been  in  favor  of  Pailadel- 
.  phia,  and  against  the  town  of  York,  varying  in  amount  from  one-quarter  of 
one  per  centum  to  one-half  of  one  per  centum;  all  which  was  known  to  the 
Y^ork  Bank;  and  that  as  a  scheme  and  device  for  the  unlawful  taking  of  more 
than  at  the  rate  of  one-half  of  one  per  centum,  for  thirty  days,  it  was  agreed 
by  the  bank  to  loan  Asbury  and  Pierce  the  sum  of  $4,000;  and  for  the  for- 
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bearance  of  the  loan,  that  they  should  give  their  note  for  the  above  sura,  in- 
dorsed and  payable  at  the  bank  in  sixty  days,  reserving  $42  of  interest;  and 
when  that  note  matured  the  said  Asbury  and  Pierce,  as  had  been  agreed,  paid 
the  bank,  by  way  of  renewal  of  the  same,  the  sum  of  $62  in  money,  and  gave 
another  note  for  the  sum  of  $4,000,  payable  at  the  Western  Bank  of  Philadel- 
phia, in  ninety  days  from  date,  which  is  the  note  on  which  the  first  suit  was 
brought.  The  usury,  as  alleged  in  the  plea,  consists  in  agreeing  to  make  the 
payment  at  the  Philadelphia  Bank,  the  exchange  on  which  was. worth  from 
one-quarter  to  one-half  per  centum,  at  the  York  Bank.  The  exchange  here 
spoken  of  must  mean  on  sight  bills,  and  can  have  no  reference  to  a  bill  payable 
in  ninety  days.  It  is  not  alleged  that  more  than  six  per  cent,  was  reserved. as 
interest,  but  this  difference  of  exchange  being  added  to  the  interest  reserved 
or  paid,  makes  the  usury,  and  was  a  device  adopted  for  that  purpose.  An 
agreement  to  pay  the  first  note  when  due,  in  a  note  for  the  same  amount  pay- 
able at  Philadelphia,  or  on  the  second  discount  to  pay  the  note  when  due  at 
the  Philadelphia  Bank,  does  not  constitute  usury.  It  is  true,  the  plea  alleges  a 
corrupt  agreement  for  the  loan,  but  from  the  facts  stated  there  was  no  such 
agreement.  If  the  agreement  had  been  that  the  difference  of  exchange 
proved  should  be  added  to  the  interest,  and  the  payment  made  at  the  York 
Bank,  it  would  have  been  usurious,  and  a  device  to  cover  the  usury.  But  on  a 
transaction  to  pay  in  ninety  days  the  amount  at  the  Philadelphia  Bank,  with- 
out showing  that  bills  on  that  bank  at  ninety  days  commanded  a  premium  at 
York,  the  court  will  not  presume  usury.  Such  a  contingency  cannot  be  incor- 
porated with  the  contract  to  pay,  so  as  to  make  it  usurious. 

§  1 495.  A^contract  must  be  ^isurioits  at  the  thne  it  is  entered  into,  or  it  cannot 
become  so  by  any  future  contingency. 

To  constitute  usury  there  must  be  a  loan  of  money,  and  for  the  forbearance, 
a  corrupt  agreement  to  pa}^  more  than  the  legal  rate  of  interest.  In  the-  case 
under,  consideration,  there  was  a  loan  of  money,  but  there  was  no  agreement 
that  more  than  the  legal  rate  of  interest  should  be  paid.  The  payment  was  to 
be  made  at  a  bank  in  Philadelphia,  on  which,  at  the  York  Bank,  sight  bills  gen- 
erally sold  at  from  one-quarter  to  one-half  per  centum  advance;  but  whether  a 
bill  would  sell  at  an  advance  paj'^able  in  ninety  days  is  not  shown.  A  contract 
must  be  usurious  at  the  time  it  is  entered  into,  or  it  cannot  become  so  by  any 
future  contingency.  The  corrupt  intent  must  be  apparent  on  the  face  of  the 
contract;  or  at  least  it  must  contain  all  the  elements  to  make  it  usurious.  It 
is  believed  that  the  books  furnish  no  instance  of  a  contract  which  might  or 
might  not  become  usurious,  according  to  circumstances,  at  the  time  of  payment. 

§  1496.  Pleading;  duplicity;  demurrer. 

The  plea  not  only  sets  up  the  usury  on  the  ground  stated,  but  it  alleges  that 
the  charter  prohibits  the  bank  from  receiving  more  than  at  the  rate  of  six  per 
centum,  and  that  on  this  ground  the  contract  is  void.  These  two  defenses 
united  in  the  same  plea  make  it  double,  and  consequently  bad,  on  special 
demurrer.  A  general  demurrer  only  has  been  filed,  on  which  no  advantage 
can  be  taken  of  this  defect  in  the  plea.  But,  aside  from  this  consideration,  the 
want  of  sufficient  averments  to  show  the  usury  is  fatal.  It  must  appear  that 
more  than  at  the  rate  of  six  per  cent,  was  charged  in  violation  of  the  charter. 

It  may  be  a  convenience  to  the  debtor  to  pay  the  amount  in  Philadelphia^ 
rather  than  the  York  Bank.  And  a  fair  presumption  arises  that  this  would  be- 
the  case  with  cattle  dealers,  who  generally  sell  at  the  large  cities. 

The  demurrer  is  sustained  to  the  second  special  plea. 
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HOFFMAN  V.  BANK  OF  MILWAUKEE. 
(12  Wallace,  181-193.    1870.) 

Error  to  U.  S.  Circuit  Court,  District  of  Wisconsin. 

§  1497.  Acceptor^ sliahility  generally. 

Opinion  by  Mr.  Justice  Clifford. 

Acceptors  of  a  bill  of  exchange,  by  the  act  of  acceptance,  admit  the  genuine- 
ness of  the  signatures  of  the  drawers,  and  the  competency  of  the  drawers  to 
assume  that  responsibility.  Such  an  act  imports  an  engagement,  on  the  part 
of  the  acQeptor,  to  the  payee  or  other  lawful  holder  of  the  bill,  to  pay  the  same 
if  duly  presented,  when  it  becomes  due,  according  to  the  tenor  of  the  accept- 
ance. He  engages  to  pay  the  holder,  whether  payee  or  indorsee,  the  full 
amount  of  the  bill  at  maturity,  and  if  he  does  not,  the  holder  has  a  right  of 
action  against  him,  and  he  may  also  have  one  against  the  drawer.  Drawers  of 
bills  of  exchange,  however,  are  not  liable  to  the  holder,  under  such  circum- 
stances, until  it  appears  that  the  bill  was  duly  presented,  and  that  the  acceptor 
refused  or  neglected  to  pay  the  same  according  to  the  tenor  of  the  instrument, 
as  their  liability  is  contingent  and  subject  to  those  conditions  precedent. 

Statement  OF  Facts.^ — Three  bills  of  exchange,  as  exhibited  in  the  record, 
were  drawn  by  Chapin,  Miles  &  Co.,  payable  to  the  order  of  the  defendants, 
and  the  record  shows  that  they,  the  defendants,  received  and  discounted  the 
three  bills  at  the  request  of  the  drawers.  Attached  to  each  bill  of  exchange 
was  a  bill  of  lading  for  two  hundred  barrels  of  flour,  shipped,  as  therein  repre- 
sented, by  the  drawers  of  the  bills  of  exchange,  and  consigned  to  the  plaintiffs; 
and  the  record  also  shows  that  the  drawers,  in  each  case,  sent  a  letter  of  advice 
to  the  consignees  apprising  them  of  the  shipment,  and  that  they  would  draw 
on  them  as  such  consignees  for  the  respective  amounts  specified  in  the  several 
bills  of  exchange.  Prompt  reply  in  each  case  was  communicated  by  the  plaint- 
iffs, acknowledging  the  receipt  of  the  letter  of  advice  sent  by  the  shippers,  and 
promising  to  honor  the  bills  of  exchange,  as  therein  requested.  Evidence  was 
also  introduced  by  the  plaintiffs  showing  that  the  defendants  indorsed  the  bills 
of  exchange  and  forwarded  the  same,  with  the  bills  of  lading  attached,  to  the 
National  Park  Bank  of  the  city  of  New  York,  their  regular  correspondent; 
that  the  same  were  subsequently  indorsed  by  the  latter  bank,  and  forwarded  to 
the  Commonwealth  Bank  of  Philadelphia  for  collection;  that  the  Common- 
wealth Bank  presented  the  bills  of  exchange,  with  the  bills  of  lading  attached, 
to  the  plaintiffs,  as  the  acceptors,  and  that  they  paid  the  respective  amounts  as 
they  had  previously  promised  to  do,  and  that  the  Commonwealth  Bank  re- 
mitted the  proceeds  in  each  case  to  the  National  Park  Bankj  where  the  respect- 
ive amounts  were  credited  to  the  defendants.  Proof  was  also  introduced  by 
the  plaintiffs  showing  that  each  of  the  bills  of  lading  was  a  forgery,  and  that 
the  plaintiffs,  before  the  commencement  of  the  suit,  tendered  the  same  and  the 
bills  of  exchange  to  the  defendants,  and  that  they  demanded  of  the  defend- 
ants, at  the  same  time,  the  res.pective  amounts  so  paid  by  them  to  the  Com- 
monwealth Bank.  Payment  as  demanded  being  refused,  the  plaintiffs  brought 
an  action  of  assumpsit  against  the  defendants  for  money  had  and  received, 
claiming  to  recover  back  the  several  amounts  so  paid  as  money  paid  by  mistake, 
but  the  verdict  and  judgment  were  for  the  defendants,  and  the  plaintiffs  sued 
out  a  writ  of  error,  and  removed  the  cause  into  this  court.  Testimony  w^as 
also  introduced  by  the  defendants  tending  to  show  that  the  shippers  were  mill- 
ers; that  they  made  an  arrangement  with  the  plaintiffs  to  ship  flour  to  them 
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at  Philadelphia  for  sale  in  that  market,  the  plaintiffs  agreeing  that  they,  the 
shippers,  might  draw  on  them  for  advances  on  the  flour,  to  be  reimbursed  out 
of  the  proceeds  of  the  sales;  that  for  more  than  a  year  they  had  been  in  the 
habit  of  shipping  flour  to  the  plaintiffs  under  that  arrangement,  and  of  negoti- 
ating drafts  on  the  plaintiffs  to  the  banks  in  that' city,  accompanied  by  bills  of 
lading  in  form  like  those  given  in  evidence  in  this  case;  that  the  drafts,  with 
the  bills  of  lading  attached,  were  sent  forward  by  the  banks,  where  the  same 
were  discounted,  and  that  the  same  were  paid  by  the  plaintiffs;  that  the  draw- 
ers of  the  drafts  in  every  case  notified  the  plaintiffs  of  the  same,  and  that  the 
plaintiffs,  as  in  this  case,  answered  the  letter  of  advice  and  promised  to  pay  the 
-amount.  They  also  proved  that  the  drawers  of  the  drafts  in  this  case  informed 
their  cashier  that  the  same  would  always  be  drawn  upon  property,  and  that  the 
.bills  of  lading  would  accompany  the  drafts,  and  that  they  had  no  knowledge 
or  intimation  that  the  bills  of  lading  were  not  genuine.  Instructions  were  re- 
quested by  the  plaintiffs,  that  if  the  jury  found  that  the  respective  bills  of  lad- 
ing were  not  genuine,  that  they  were  entitled  to  recover  the  several  amounts 
paid  to  the  Commonwealth  Bank,  with  interest;  but  the  court  refused  to  give 
the  instruction  as  prayed,  and  instructed  the  jufy  that  if  they  found  the  facts 
as  shown  by  the  defendants,  the  plaintiffs  could  not  recover  in  the  case,  even 
though  they  should  find  that  the  several  bills  of  lading  were  a  forgery. 

§  1 498.  Forged  hill  of  lading;  no  recovery  of  inonei/ paid  on.  hill  of  exchanige 
drawn  against  it. 

Money  paid  under  a  mistake  of  facts,  it  is  said,  may  be  recovered  back  as 
having  been  paid  without  consideration,  but  the  decisive  answer  to  that  sugges- 
tion, as  applied  to  the  case  before  the  court,  is  that  money  paid,  as  in  this  case, 
by  the  acceptor  of  a  bill  of  exchange  to  the  payee  of  the  same,  or  to  a  subse- 
quent indorsee,  in  discharge  of  his  legal  obligation  as  such,  is  not  a  payment 
by  mistake  nor  without  consideration,  unless  it  be  shown  that  the  instrument 
was  fraudulent  in  its  inception  or  that  the  consideration  was  illegal,  or  that  the 
facts  and  circumstances  which  impeach  the  transaction  as  between  the  acceptor 
and  the  drawer  were  known  to  the  payee  or  subsequent  indorsee  at  the  time  he 
became  the  holder  of  the  instrument.  Fitch  v,  Jones,  5  Ell.  &  Bl.,  238;  Ar- 
bouin  V.  Anderson,  1  Ad.  &  Ell.,  N.  S.,  498;  Smith  v.  Braine,  16  id.,  N.  S.,  244; 
Hall  V.  Featherstone,  3  Ilurlst.  &  N.,  287.  Such  an  iftstrument,  as  between  the 
payee  and  the  acceptor,  imports  a  sufficient  consideration,  and  in  a  suit  by  the 
former  against  the  latter  the  defense  of  prior  equities,  as  between  the  acceptor 
and  the  drawer,  is  not  open  unless  it  be  shown  that  the  payee,  at  the  time 
he  became  the  holder  of  the  instrument,  had  knowledge  of  those  facts  and 
circumstances. 

Attempt  is  made  in  argument  to  show  that  the  plaintiffs  accepted  the  bills  of 
exchange  upon  the  faith  and  security  of  the  bills  of  lading  attached  to  the  same 
at  the  time  the  bills  of  exchange  were  discounted  by  the  defendants.  Suppose 
it  was  so,  which  is  not  satisfactorily  proved,  still  it  is  not  perceived  that  the 
concession,  if  made,  would  benefit  the  plaintiffs,  as  the  bills  of  exchange  are  in 
the  usual  form  and  contain  no  reference  whatever  to  the  bills  of  lading,  and  it 
is  not  pretended  that  the  defendants  had  any  knowledge  or  intimation  that  the 
bills  of  lading  were  not  genuine,  nor  is  it  pretended  that  they  made  any  repre- 
sentation upon  the  subject  to  induce  the  plaintiffs  to  contract  any  such  liability. 
They  received  the  bills  of  exchange  in  the  usual  course  of  their  business  as  a 
bank  of  discount  and  paid  the  full  amount  of  the  net  proceeds  of  the  same  to 
the  drawers,  and  it  is  not  even  suggested  that  any  act  of  the  defendants,  except 
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the  indorsement  of  the  bills  of  exchange  in  the  usual  coarse  of  their  business, 
operated  to  the  pi^judice  of  the  plaintiffs  or  prevented  them  from  making  an 
earlier  discovery  of  the  true  character  of  the  transaction.  On  the  contrary,  it 
distinctly  appears  that  the  drawers  of  the  bills  of  exchange  were  the  regular 
correspondents  of  the  plaintiffs,  and  that  they  became  the  acceptors  of  the  bills 
of  exchange  at  the  request  of  the  drawers  of  the  same,  and  upon  their  repre- 
sentations that  the  flour  mentioned  in  the  bills  of  lading  had  been  shipped  to 
their  firm  for  sale  under  the  arrangement  before  described.  Beyond  doubt  the 
bills  of  lading  gave  some  credit  to  the  bills  of  exchange  beyond  what  was  cre- 
ated by  the  pecuniary  standing  of  the  parties  to  the  same,  but  it  is  clear  that 
they  are  not  a  part  of  those  instruments,  nor  are  they  referred  to  either  in  the 
b  )dy  of  the  bills  or  in  the  acceptance,  and  they  cannot  be  regarded  in  any  more 
favorable  light  for  the  plaintiffs  than  as  collateral  security  accompanying  the 
bills  of  exchange. 

Sent  forward,  as  the  bills  of  lading  were,  with  the  bills  of  exchange,  it  is 
beyond  question  that  the  property  in  the  same  passed  to  the  acceptors  when 
they  paid  the  several  amounts  therein  specified,  as  the  lien,  if  any,  in  favor  of 
the  defendants  was  then  displaced,  and  the  plaintiffs  became  entitled  to  the  in- 
struments as  the  muniments  of  title  to  the  flour  shipped  to  them  for  sale,  and 
as  security  for  the  money  which  they  had  advanced  under  the  arrangement  be- 
tween them  and  the  drawers  of  the  bills  of  exchange.  Proof,  therefore,  that 
the  bills  of  lading  were  forgeries  could  not  operate  to  discharge  the  liability  of 
the  plaintiffs,  as  acceptors,  to  pay  the  amounts  to  the  payees  or  their  indorsees, 
as  the  payees  were  innocent  holders,  having  paid  value  for  the  same  in  the  usual 
course  of  business.  Leather  v,  Simpson,  Law  Kjp.,  11  Eq.,  39S.  Different 
rules  apply  between  the  immediate  parties  to  a  bill  of  exchange  —  as  between 
the  drawer  and  the  acceptor,  or  between  the  payee  and  the  drawer  —  as  the 
only  consideration  as  between  those  parties  is  that  which  moves  from  the 
plaintiff  to  the  defendant;  and  the  rule  is,  if  that  consideration  fails,  proof  o£ 
that  fact  is  a  good  defense  to  the  action.  But  the  rule  is  otherwisa  between 
the  remote  parties  to  the  bill,  as,  for  example,  between  the  payee  and  the  ac- 
ceptor, or  between  the  indorsee  and  the  acceptor,  as  two  distinct  considerations 
come  in  question  in  every  such  case  where  the  payee  or  indorsee  became  the 
holder  of  the  bill  before  it  was  overdue  and  without  any  knowledge  of  the 
facts  and  circumstances  which  impeach  the  title  as  between  the  immediate 
parties  to  the  instrument.  Those  two  considerations  are  as  follows:  First, 
that  which  the  defendant  received  for  his  liabilit}'',  and  secondly,  that  which 
the  plaintiff  gave  for  his  title;  and  the  rule  is  well  settled  that  the  action  be- 
tween the  remote  parties  to  the  bill  will  not  be  defeated  unless  there  be  an  ab- 
sence or  failure  of  both  these  considerations.  Robinson  v.  Reynolds,  2  Q.  B., 
202;  Same  v.  Same,  in  error,  id.,  210;  Byles  on  Bills  (5th  Am.  ed.),  124;  Thie- 
demann  o.  Goldschmidt,  1  Da  G.,  F.  &  J.,  Ch.  App.,  10. 

Unless  both  considerations  fail  in  a  suit  by  the  payee  against  the  accaptor,  it 
is  clear  that  the  action  toay  be  maintained,  and  many  decided  cases  affirm  the 
rule,  where  the  suit  is  in  the  name  of  a  remote  indorsee  against  the  acceptor, 
that  if  any  intermediate  holder  between  the  defendant  and  the  plaintiff  gave 
value  for  the  bill,  such  an  intervening  consideration  will  sustain  the  title  of  the 
plaintiff.  Hunter  u  Wilson,  4  Exch.,  489;  Boyd  v,  McCann,  10  Md.,  118; 
Howell  V.  Crane,  12  La.  Ann.,  126;  Watson  v.  Flanagan,  1-1  Tex.,  354.  Where 
it  was  arranged  between  a  drawer  and  his  correspondent  that  the  latter  would 
accept  his  bills  in  consideration  of  produce  to  be  shipped  or  transported  to 
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the  acceptor  for  sale,  the  supreme  court  of  Pennsylvania  held  (Craig  v.  Sibbett, 
15  Penn.  St.,  240)  that  the  acceptor  was  bound  to  the  payee  by  his  general  ac- 
ceptance of  a  bill,  although  it  turned  out  that  the  bill  of  lading  forwarded  at 
the  same  time  with  the  bill  of  exchange  was  fraudulent,  it  not  being  shown 
the  payee  of  the  bill  was  privy  to  the  fraud.  Evidence  was  introduced  in  that 
case  showing  that  the  payee  knew  what  the  terms  of  the  arrangement  between 
the  drawer  and  the  payee  were,  but  the  court  held  that  mere  knowledge  of  that 
fact  was  not  sufficient  to  constitute  a  defense,  as  the  payee  was  not  a  party  to 
the  arrangement  and  was  not  in  any  respect  a  surety  for  the  good  faith  and 
fair  dealing  of  the  shipper.  Failure  of  consideration,  as  between  the  drawer 
and  acceptor  of  a  bill  of  exchange,  is  no  defense  to  an  action  brought  by  the 
payee  against  the  acceptor,  if  the  acceptance  was  unconditional  in  its  terms, 
and  it  appears  that  the  plaintiff  paid  value  for  the  bill,  even  though  the  ac- 
ceptor was  defrauded  by  the  drawer,  unless  it  be  shown  that  the  payee  had 
knowledge  of  the  fraudulent  acts  of  the  drawer  before  he  paid  such  value  and 
became  the  holder  of  the  instrument.  United  States  v.  Bank  of  Metropolis, 
15  Pet.,  393  (§§  127-134,  supra).  Testimony  to  show  that  the  payees  were  not 
bona  fide  holders  of  the  bills  would  be  admissible  in  a  suit  by  them  against  the 
acceptors,  and  would  constitute,  if  believed,  a  good  defense,  but  the  evidence 
in  this  case  does  not  show  that  they  did  anything  that  is  not  entirely  sanc- 
tioned by  commercial  usage.  They  discounted  these  bills  and  they  had  a  right 
to  present  them  for  acceptance,  and  having  obtained  the  acceptance  they  have 
an  undoubted  right  to  apply  the  proceeds  collected  from  the  acceptors  to  their 
own  indemnity.  Thiedemann  v.  Goldschmidt,  1  De  G.,  F.  &  J.,  Ch.  App.,  10; 
Kobinson  v.  Reynolds,  2  Q.  B.,  211. 

Forgery  of  the  bills  of  lading  would  be  a  good  defense  to  an  action  on  the 
bills  if  the  defendants  in  this  case  bad  been  the  drawers,  but  they  were  the 
payees  and  holders  for  value  in  the  regular  course  of  business,  and  the  case 
last  referred  to,  which  was  decided  in  the  exchequer  chamber,  shows  that  such 
an  acceptance  binds  the  acceptor  conclusively  as  between  them  and  every  Jxyrw, 
fide  holder  for  value.  Very  many  cases  decide  that  the  drawee  of  a  bill  of 
exchange  is  bound  to  know  the  handwriting  of  his  correspondent,  the  drawer, 
and  that  if  he  accepts  or  pays  a  bill  in  the  hands  of  a  bona  fide  holder  for  value 
he  is  concluded  by  the  act,  although  the  bill  turns  out  to  be  a  forgery,  if  he 
has  accepted  he  must  pay,  and  if  he  has  paid  he  cannot  recover  the  money 
back,  as  the  money,  in  such  a  case,  is  paid  in  pursuance  of  a  legal  obligation  as 
understo(xi  in  the  commercial  law.  Goddard  v.  Merchants'  Bank,  4  Comst., 
149;  Bank  of  Commerce  v.  Union  Bank,  3  id.,  234;  Bank  of  United  States  v. 
Bank  of  Georgia,  10  Wheat.,  348;  Price  v.  Neal,  3  Burr.,  1355.  Difficulty 
sometimes  arises  in  determining  whether  the  plaintiff,  in  an  action  on  a  bill 
of  exchange,  is  the  immediate  promisee  of  the  defendant,  or  whether  he  is  to 
b3  regarded  as  a  remote  part}^  but  it  is  settled  law  that  the  payee,  where  he 
discounts  the  bill  at  the  request  of  the  drawer,  is  regarded  as  a  stranger  to  the 
acceptor  in  respect  to  the  consideration  for  the  acceptance;  consequently,  if  the 
acceptance  is  absolute  in  its  terms,  and  the  bill  is  received  in  good  faith  and 
for  value,  it  is  no  answer  to  an  action  by  him  that  the  defendant  received  no 
<5onsideration  for  his  acceptance,  or  that  the  consideration  therefor  has  failed; 
and  it  is  immaterial  in  that  behalf  whether  the  bill  was  accepted  while  in  the 
hands  of  the  drawer  and  at  his  request,  or  whether  it  had  passed  into  the  hands 
of  the  payee  before  acceptance  and  was  accepted  at  his  request.  Parsons  on 
Bills,  179;  Munroe  v.  Bordier,  8  C.  B.,  862. 
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Certain  other  defenses,  such  as  that  the  payments  were  voluntarily  made, 
and  that  the  title  to  the  bills  at  the  time  the  payments  were  made  was  in  the 
National  Park  Bank,  were  also  set  up  by  the  defendants,  but  the  court  does  not 
find  it  necessary  to  examine  those  matters,  as  they  are  of  the  opinion  that  the 
payments,  if  made  to  the  payees  of  the  bills,  as  contended  by  the  plaintiflfs, 
were  made  in  pursuance  of  a  legal  obligation,  and  that  the  money  cannot  be 
recovered  back. 

Judgment  affirmed. 

§  1499.  Government  payinar  forgred  draft;  delay,— Where  the  United  States  paid  a  draft 
drawn  upon  it,  and  it  afterwards  appeared  that  it  was  forged,  and  the  government  did  not 
sue  to  recover  the  money  paid  for  six  years,  held,  a  delay  fatal  to  the  government's  action. 
United  States  v.  Cook,*  16  Int.  Rev.  Rec.,  148. 

§  1500.  Check;  forged  indorsement. —  Where  a  check  was  paid  upon  a  forged  indorse- 
ment of  the  payee's  name,  and  a  credit  entered  to  the  bank  in  a  settlement  betVeen  the  bank 
and  the  drawer,  of  the  amount  of  the  check,  neither  such  payment  nor  credit  amounts  to  a 
legal  payment  of  the  check,  or  to  an  acceptance  or  promise  to  pay  it.  First  Nat.  Bank  v. 
Whitman,  4  Otto,  343;  15  Alb.  L.  J.,  892  (S^g  845^48). 

§  1501.  When  the  United  States  government  pays  a  check  upon  a  forged  indorsement,  it  is 
bound  to  give  notice  of  the  forgery  within  a  reasonable  time  after  it  takes  the  check,  and  its 
failure  to  give  such  notice  and  make  claim  for  the  value  of  the  check  amounts  to  negligence 
which  will  bar  a  recovery.  "No  good  reason  can  be  assigned  for  relieving  the  government, 
when  dealing  with  commercial  paper,  from  observance  of  the  rules  respecting  vigilance 
which  are  enforced  against  individuals."  Per  Cadwallader,  J.  United  States  v.  Central  Nat. 
Bank,*  6  Fed.  R.,  134. 

g  1502.  Innocent  holder;  passing  furled  note;  liability. —  If  the  innocent  bona  fide 
holder  of  a  forged  note  which  he  has  received  for  a  valuable  consideration  passes  it  to  another 
innocent  person,  bona  fide,  and  for  a  valuable  consideration,  without  indorsing  it,  although 
not  liable  upon  the  note,  he  is  Uable  for  the  amount  he  has  received  for  it.  provided  the  other 
party  has  not  been  guilty  of  such  negligence  as  would  deprive  the  person  from  whom  he  re- 
ceived the  note  of  his^ remedy  against  prior  parties  who  might  be  liable  to  him,  and  has  given 
notice  and  offered  to  return  the  forged  paper  in  a  reasonable  time.  Semmes  v,  Wilson,*  6 
Cr.  C.  C,  285. 

§  150B.  Knowledge  of  forgery;  proof  of  original  can»e  of  action. —  It  is  not  necessary  to 
prove  that  one  who  passes  a  forged  note  knew  it  to  be  forged,  or  that  he  passed  it  fraudu- 
lently. One  who  takes  such  paper  in  payment  for  goods  sold  may  sue  on  the  original  cause 
of  action  without  making  such  proof.    Ibid, 

§  1504.  Money  paid  on  forged  note;  recovery.— In  order  to  recover  money  paid  on  a  forged 
note  it  is  only  necessary  to  show  that  it  is  forged.  It  need  not,  as  against  an  indorser,  be 
shown  that  suit  has  been  brought  against  the  apparent  maker.    Ibid. 

§  1505.  Liability  of  carrier  of  forged  paper. —  A.  fraudulently  obtained  possession  of  B.'s 
promissory  note,  payable  in  three  months.  After  changing  it  to  a  two  months  note  A.  de- 
livered it  to  an  express  company,  to  be  taken  to  a  distant  bank  and  discounted,  and  the  pro- 
•ceeds  returned  to  him.  A.  at  the  same  time  represented  himself  as  B.,  and  wrote  a  letter  to 
the  bank,  to  which  he  signed  B/s  name,  directing  that  the  proceeds  be  returned  by  the  car- 
rier, and  sent  the  letter  by  the  carrier  to  be  delivered  with  the  note  to  the  bank.  The  note 
was  discounted  and  the  proceeds,  minus  express  charges,  delivered  to  the  express  company 
in  a  package  addressed  to  B.,  but  the  company  delivered  it  to  A.  Held,  that  the  note  by  its 
alteration  became  forged  and  was  not  binding  upon  B.,  and  that  the  express  company  were 
Jiot  responsible  for  its  genuineness.     Nor  walk  Bank  v,  Adams  Express  Co.,  4  Blatch.,  455. 

§  1506.  Payment  in  forged  notes.—  Bank  A.  paid  Bank  B.  in  the  forged  notes  of  the  latter, 
jieither  bank  knowing  at  the  time  that  the  notes  were  forged,  and  Bank  B.  accepted  the  notes 
as  its  own.  Held,  that  it  could  not  set  up  the  forgery  and  payment  as  a  defense  against  a 
suit  by  Bank  A.  for  a  balance  due  it  upon  general  account.  United  States  Bank  v.  Bank  of 
Georgia,  10  Wheat.,  333. 

§  1 507.  Raised  check. —  Where  the  payee  of  a  check  took  it  to  the  teller  of  the  bank  upon 
which  it  was  drawn  to  ascei*tain  if  it  was  good,  and  the  teller  said:  '*It  is  all  right,  send  it 
through  the  clearinghouse,"  and  it  afterwards  turned  out  that  the  check  had  been  raised,  and 
the  payee's  name  forged,  held,  that  in  the  absence  of  anything  to  direct  the  attention  of  the 
bank  officer  to  other  matters,  he  had  a  right  to  suppose  that  information  was  desired  of  him 
merely  in  regard  to  the  signature  of  the  drawers  and  the  state  of  their  account,  and  the  an- 
:8wer  he  gave  was  held  responsive  only  as  to  these  two  points,  and  did  not  relate  either  to  the 
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amount  of  the  check  or  to  the  signature  of  the  payee.  A  drawee  of  a  check  is  under  no  ob- 
ligation to  give  information  as  to  the  amount  of  the  check  or  the  signature  of  the  pay^ee. 
Espy  V.  Bank  of  Cincinnati,  18  Wall.,  604.     See  Banks,  JJg  234-258. 

g  1 508.  It  is  no  more  incumbent  on  the  bank  than  on  the  holder  to  ascertain  from  the  maker 
of  the  check  its  general  validity.     Ibid. 

§  1509.  A  check  drawn  by  Bank  A.  on  Bank  B.  was  fraudulently  raised  before  being  pre- 
sented for  certification.  Bank  B.  certified  that  the  check  was  •*  good."  Held,  that  the  certi- 
fying bank  became  primarily  liable  to  any  innocent  holder  thereof  for  the  debt,  which  it  had 
certified  was  *»good."    Louisiana  Nat.  Bank  v.  Citizens'  Bank,*  13  Alb.  L.  J.,  275. 

,§  1510.  Certififate  of  deposit.— Where  a  certificate  of  deposit  was  made  payable  to  the 
order  of  the  depositor,  a  person  who  could  not  write,  and  the  bank  issuing  the  certificate 
took  a  description  of  him  and  his  mark,  in  their  signature  book,  and  afterwards  the  depositor 
lost  the  cer<^ificate  and  the  finder  presented  it  to  another  bank,  representing  himself  as  the 
person  mentioned  in  the  draft  and  said  that  he  could  not  write,  and  the  bank  without  any 
identification  had  him  indorse  the  certificate  by  making  his  mark,  held^  that  the  second 
bank  was  guilty  of  negligence  in  not  having  the  person  presenting  the  certificate  identified.. 
State  National  Bank  v,  Freedmeu's  Savings  and  Trust  Co.,  2  DHL,  11.    See  Banks,  §  259. 


7.  Alteration. 

Summary  — Instrument  given  to  anotlier  for  use;  flXling  up  blanks,  §  1511. — Alteration  as  to- 

time  of  payment,  §  1512. 

g  1511.  Where  a  party  to  a  negotiable  instrument  intrusts  it  to  another  for  use,  with  blanks 
not  filled  up,  such  intrusting  carries  with  it  implied  authority  to  fill  up  the  blanks,  but  not  to 
vary  or  alter  the  material  terras  of  the  instrument  by  erasures,  or  by  interpolations  repugnant 
to  the  purpose  for  wliich  the  instrument  was  intended.  If  such  erasures  or  interpolations  are 
made,  it  renders  the  instrument  void  even  in  the  hands  of  an  innocent  holder.  Thus  an  order 
to  pay  money  **in  drafts  to  the  order  of"  was  signed  in  blank  and  given  to  a  person  who 
erased  the  words  **  drafts  to  the  order  of"  and  inserted  the  words  "current  funds,"  and  upon 
such  order  secured  the  money  in  cash  and  absconded.  Held,  that  the  interlineation  was  so 
plainly  repugnant  to  the  erased  words  that  it  amounted  to  sufficient  notice  to  put  the  payer 
of  the  money  upon  inquiry^  and  rendered  the  order  void.  Angle  v.  N.  W.  Mutual  Life  Ins. 
Co.,  §§  15i;*-1516. 

§  151  'd.  The  alteration  of  a  note  as  to  time  of  payment,  without  the  knowledge  or  consent 
of  the  maker  or  indorsers,  discharges  them,  although  such  alteration  may  postpone  the  ma- 
turity of  the  paper.  The  rules  that  where  one  of  two  innocent  persons  must  suffer,  he  who 
has  put  it  in  the  power  of  another  to  do  the  wrong,  and  that  the  holder  of  commercial  paper 
taken  in  good  faith  in  the  ordinary  course  of  business  is  unaffected  by  the  latent  infirmities 
of  the  security,  have  no  application  in  such  a  case.    Wood  v.  Steele,  §§  1517, 1518.    See  g  1619. 

[Notes.—  See  §§  1519-1526. J 

ANGLE  v.  NORTHWESTERN  MUTUAL  LIFE  INSURANCE  COMPANY. 
(2  Otto.  830-842.     1875.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Iowa. 

§  1513.  Fravdulent  erasure  and  interlineation  infilling  blanks  in  negotiable 
instrument 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Persons  dealing  with  an  agent  are  entitled  to  the 
same  protection  as  if  dealing  with  the  principal,  to  the  extent  that  the  agent 
acts  within  the  scope  of  his  authority.  Pursuant  to  that  rule,  it  is  settled  law, 
that  where  a  party  to  a  negotiable  instrument  intrusts  it  to  another  for  use  as 
such,  with  blanks  not  filled  up,  such  instrument  so  delivered  carries  on  its  face 
an  implied  authority  to  complete  the  same  by  filling  up  the  blanks;  but  the 
authority  implied  from  the  existence  of  the  blanks  would  not  authorize  the- 
person  intrusted  with  the  instrument  to  vary  or  alter  the  material  terms  of 
the  instrument  by  erasing  what  is  written  or  printed  as  part  of  the  same,  nor 
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to  pervert  the  scope  and  meaning  of  the  same  by  filling  the  blanks  with  stipu- 
lations repugnant  to  what  was  plainly  and  clearly  expressed  in  the  instrument 
before  it  was  so  delivered.  By  virtue  of  the  implied  authority,  such  a  deposi- 
tary may  perfect,  in  his  discretion,  what  is  incomplete,  by  filling  the  blanks;, 
but  he  may  not  make  a  new  instrument  by  erasing  what  is  written  or  printed, 
nor  by  filling  the  blanks  with  stipulations  repugnant  to  the  plainly  expressed 
intention  of  the  same  as  shown  by  its  written  or  printed  terms.  Goodman  v. 
Simonds,  20  How.,  361  (§§  420-425,  supra)]  Bank  v.  Neal,  22  id.,  108  (§§  405- 
407,  supra). 

Much  reference  to  the  pleadings  will  be  unnecessary,  as  the  questions  pre- 
sented for  decision  arise  chiefly  out  of  the  facts  deducible  from  the  proofs  ex- 
hibited in  the  record.  Suffice  it  to  say,  in  that  regard,  that  the  suit  was^ 
instituted  by  the  complainant  to  procure  a  decree  that  the  bond  and  mortgage 
and  the  two  fire  insurance  policies  described  in  the  bill  of  complaint  were  de- 
livered and  assigned  to  the  respondents  without  consideration,  and  to  obtain  a 
decree  setting  aside  said  bond  and  mortgage,  and  for  a  return  of  said  policies,, 
the  same  havmg  been  delivered  to  the  respondents  as  additional  security  for 
a  loan  of  $10,000,  the  proceeds  of  which  never  came  to  the  hands  of  the  com- 
plainant; and  he  charges  that  the  proceeds  of  the  loan  were  never  forwarded 
to  him  by  his  authority;  that  if  the  insurance  company  ever  paid  the  same  in 
current  funds  to  the  person  through  whom  the  loan  was  negotiated  upon  any 
order  signed  by  him,  as  pretended  by  the  respondents,  the  order  was  forged  by 
the  party  who  presented  it,  or  b}'^  some  person  interested,  to  cheat  and  defraud 
the  complainant  out  of  the  money.  Service  was  made,  and  the  corporation  re- 
spondents appeared  and  filed  an  answer,  in  which  they  allege  that  the  bond, 
mortgage  and  fire  policies  were  duly  delivered  to. the  company  by  the  agent  of 
the  complainant;  and  they  deny  that  the  order  for  the  payment  of  the  pro- 
ceeds of  the  loan  was  forged,  and  aver  that  they  made  the  payment  to  the  per- 
son who  presented  it,  in  good  faith.  Proofs  were  taken,  and  the  court,  havmg 
heard  the  parties,  entered  a  decree  dismissing  the  bill  of  complaint,  and  the 
complainant  appealed  to  this  court.  Sufficient  appears  to  show  that  the  re- 
spondents are  a  corporation  created  by  the  laws  of  Wisconsin,  and  that  they 
were  doing  a  life  insurance  business  throughout  the  northwestern  states;  and 
it  also  appeared  that  they  were  accustomed  to  loan  money  on  real  estate 
securities.  Agents  were  appointed  by  the  respondents,  in  the  diflferent  states, 
whose  duty  it  was  to  solicit  applications  for  policies,  and  to  transact  other  mat- 
ters connected  with  their  insurance  business. 

State  agents  were  appointed  by  the  company ;  but  it  is  conceded  that  they  in 
turn  appointed  sub-agents  to  perform  the  same  duties,  and  it  appears  that 
the  commissions  for  all  such  services  were  paid  by  the  company  to  the  state 
agents.  Applications  for  loans  of  money  were  frequently  made  to  the  company 
through  the  state  agents;  and  it  appears  that  such  agents  of  the  compan}^  were 
furnished  with  blank  forms  for  such  applications,  and  for  the  appraisement  of 
real  estate  intended  as  security  for  such  loans.  When  an  application  for  a  loan, 
was  made,  the  blank  forms  were  filled  up  by  the  agent.  It  was  the  business  of 
the  borrower  to  furnish  abstracts  of  the  title  of  the  real  estate  offered  as. 
security,  all  of  which  were  transmitted  by  the  agent  to  the  home  office  for  ex- 
amination; and,  if  they  were  approved,  the  course  of  business  was  that  the 
bond  and  mortgage  were  prepared  and  forwarded  to  the  agent,  to  be  delivered 
to  the  applicant  for  execution  and  return.  Of  course,  the  applicant  might  still 
refuse  to  execute  the  bond  and  mortgage;  but  if  he  was  satisfied  with  the 
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terms  of  the  instruments,  and  completed  the  same,  they  were  given  back  to  the 
agent,  and  were  by  him  returned  to  the  company.  It  seems  that  the  money 
loaned  was  usually  transmitted  to  the  applicant  by  means  of  a  draft  payable 
to  the  order  of  the  borrower;  or,  in  certain  cases,  the  money  was  paid  by  the 
company  at  the  home  office,  pursuant  to  the  written  order  of  the  borrower, 
evidenced  by  a  receipt  on  the  back  of  the  order  by  the  person  in  whose  favor 
it  was  drawn.  Such  papers  from  the  home  office  to  the  borrower  and  from  the 
borrower  to  the  company,  it  is  conceded,  are  usually  mailed  to  the  state  agent, 
and  that  they  pass  through  his  office;  but  it  is  insisted  by  the  respondents  that 
he  has  no  interest  in  the  business,  and  that  he  receives  no  compensation  from 
the  company  for  his  services.  Sub-agents,  it  is  concedod,  were  employed  by 
the  agents  appointed  by  the  company;  and  it  appears  that  I.  T.  Slartin,  dur- 
ing the  winter  and  spring  of  1871,  was  a  regular  agent  of  the  company,  ap- 
pointed for  the  state  of  Iowa;  that  he  employed  one  C.  W.  Copeland,  as 
sub-agent,  to  solicit  applications  for  life  insurance;  that  Copeland  claimed  to  be 
the  agent  of  the  company  to  effect  loans  in  their  behalf  on  security  of  real  es- 
tate; and  that  he  represented  to  the  complainant  that  he,  the  sub-agent,  could 
procure  for  the  complainant  a  loan  from  the  company  of  $10,0^)0  on  such 
security. 

Both  the  complainant  and  Copeland  then  resided  at  Cedar  Rapids,  and  it  was 
at  that  place  and  about  that  time  that  the  former  was  introduced  to  the  latter; 
and  it  appears  that  Copeland  was  at  that  time  canvassing  for  the  company,  to 
procure  customers  to  take  policies  in  the  company,  and  to  induce  persons  to 
take  loans  from  the  company  on  security  of  real  estate.  About  the  same  time, 
Copeland  published  a  card  in  one  or  more  of  the  local  newspapers,  represent- 
ing that  he  was  the  agent  of  the  company;  and  it  appears  that  he  exhibited  to 
the  complainant  pamphlets,  circulars,  and  other  documents,  of  the  kind  pre- 
pared and  distributed  by  the  state  agents,  as  the  means  of  extending  the  busi- 
ness of  the  company,  and  that  notice  was  published  by  the  same  party  in  one 
or  more  of  the  local  journals,  in  which  he  is  described  as  the  agent  of  the  in- 
surance company.  Evidence  entirely  satisfactory  was  introduced,  showing  that 
it  was  during  that  period  that  the  complainant  commenced  negotiations  with 
Copeland  to  obtain  for  him  a  loan  from  the  company  for  the  sum  of  $10,000, 
to  be  secured  by  bond,  and  mortgage  of  real  estate.  Conversation  ensued 
between  them;  and  the  evidence  shows  that  Copeland  told  the  complainant 
that  he  was  going  to  quit  preaching,  and  that  he  had  made  arrangements  to 
act  as  attorney  for  the  said  insurance  company;  that  he  had  already  secured  a 
loan  for  one  person ;  and  that,  being  an  intimate  friend  of  the  general  agent, 
he  could  get  the  money  whenever  he  recommended  a  loan.  Blank  forms  were 
requisite;  and  it  appears  that  Copeland  furnished  the  complainant  with  a 
printed  blank  form  of  an  application  for  a  loan,  and  that  he  requested  the  com- 
plainant merely  to  insert  the  description  of  the  property  to  be  offered  as  secu- 
rity and  his  valuation  of  the  same,  stating  that  he,  the  agent,  would  fill  the 
other  blanks,  and  send  the  application  forward.  Accordingly,  the  complainant 
inserted  the  description  of  the  property,  giving  his  valuation  of  the  same  in 
figures,  and  also  gave  the  name  of  his  wife  and  the  date  of  the  instrument, 
and  his  own  name,  and  place  of  residence.  Incomplete  though  the  instrument 
was,  yet  the  witness  states  that  he  delivered  it  to  Copeland,  and  that  he,  the 
witness,  never  saw  it  afterwards  until  he  gave  his  deposition  in  the  case,  and 
that  the  indorsements  on  the  back  of  the  instrument  were  not  there  when  it 
left  his  possession. 
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Due  notice  was  received  by  the  complainant,  from  the  president  of  the  com- 
pany, that  his  application  for  the  loan  was  accepted;  and  he  was  also  informed, 
in  the  same  communication,  that  abstracts  of  the  title  of  the  property  and 
certain  certificates  were  required  to  show  that  the  property  was  free  of  incum- 
brances and  liens,  and  that  when  the  same  were  received,  if  found  to  be  cor- 
rect, their  attorney  would  prepare  the  bond  and  mortgage,  and  forward  the 
same  to  him  for  execution.  Such  abstracts  and  certificates  were  procured  by 
the  complainant,  at  the  instance  of  Copaland,  and  they  were  delivered  by  the 
complainant  to  him  at  his  request;  and  it  appears  that  Copeland  presented  to 
the  complainant  the  bond  and  mortgage,  ready  for  his  signature,  he  having 
procured  the  signature  of  the  complainant's  w^ife  to  the  mortgage  before  the 
instruments  were  exhibited  to  the  complainant  for  execution.  They  were  signed 
by  the  complainant  at  his  house,  no  one  being  present  except  his  wife  and 
Copeland ;  and  the  complainant  testifies  that  he  then  and  there  delivered  the 
same  to  Copeland,  together  with  two  fire  policies  of  insurance,  in  order  that 
the  fire  policies  might  be  indorsed  by  the  agent  of  the  companies  issuing  the 
same,  in  a  way  to  make  the  loss,  if  any,  payable  to  the  corporation  respondents. 
Decisive  proof  that  Copeland  received  the  bond  and  mortgage  for  record  and 
transmission  is  also  exhibited  by  the  receipt  which  he  gave  in  behalf  of  the 
company,  and  which  he  signed  as  agent. 

Throughout  the  whole  transaction  the  negotiations  with  the  complainant 
were  conducted  by  Copeland;  and  the  evidence  shows  beyond  doubt  that  all 
the  instruments  and  documents  which  were  delivered  by  the  complainant  to 
Copeland  were  by  him  delivered  or  transmitted  to  the  state  agent  of  the  com- 
pany, and  that  they  were  all  forwarded  by  the  latter  to  the  company  at  their 
home  oflBce,  where  the  officers  of  the  company  transact  all  their  business. 
Such  applications  for  loans  are  usually  made  direct  to  the  executive  committee, 
and  are  required  to  be  signed  by  the  party  desiring  the  loan;  and  when  the 
loan  papers  have  been  perfected,  the  company  pay  to  the  owner  directly,  either 
in  checks  or  drafts  to  his  ord^r^  unless  the  borrower,  by  written  request  or 
order,  may  have  otherwise  directed;  but  the  president,  in  his  testimony,  admits 
that  the  state  agent  sometimes  forwards  applications  to  the  executive  commit- 
tee for  parties  residing  in  the  state,  and  that  the  home  oflBce  does  advise  such 
parties,  through  him,  of  the  action  of  the  company  in  respect  to  such  applica- 
tions. Cases  of  the  kind,  therefore,  it  may  be  assumed,  had  occurred  before, 
where  the  business  was  transacted  through  the  state  agent;  but,  if  not,  still  it 
is  proved  beyond  all  doubt  that  all  the  negotiations  with  the  complainant  were 
conducted  by  the  sub-agent,  and  that  all  the  propositions  to  and  from  the  com- 
pany, in  respect  to  the  loan  in  question,  were  transmitted  to  the  company 
through  the  same  state  agent.  Satisfactory  abstracts  and  certificates  having 
been  forwarded,  and  the  due  execution  and  delivery  of  the  bond  and  mortgage 
having  been  procured,  nothing  remained  to  be  done  to  enable  Copeland  to 
carry  his  fraudulent  scheme  into  effect,  except  to  get  an  order  for  the  money 
in  such  a  form  that  he  could  convert  the  fund  to  his  own  use,  without  danger 
of  immediate  exposure  and  detection.  Antecedent  conversations  between  the 
parties  made  it  known  to  him  that  the  complainant  ex))ected  to  receive  the 
proceeds  in  drafts  payable  to  his  own  order;  it  apj^earing  that  the  complamant 
had  told  him  that  he  wanted  the  amount  in  two  drafts,  one  for  $0,000  and  the 
other  for  84^,000,  each  payable  to  his  own  order.  Apprised  of  what  the  com- 
plainant desired,  he  doubtless  thought  it  prudent  to  seem  to  conform  to  his 
expressed  wish.     Circumstances  occasioned  some  delay,  but  Copeland  finally 
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informed  the  complainant  that  the  papers  had  gone  forward,  and  stated  that 
notice  that  the  papers  were  satisfactory  might  come  any  day,  and  suggested 
that  the  complainant  might  as  well  sign  the  blank  order  for  the  money,  adding- 
that  he  ^^  would  fill  it  out;"  and  the  witness  testifies  that  he  looked  at  the 
blank,  and  seeing  that  it  contained  the  words  "in  drafts  to  the  order  of,"  pot 
his  signature  to  it,  placed  it  in  the  drawer  of  Copeland,  and  went  home. 

Taken  as  a  whole,  the  evidence  satisfies  the  court,  beyond  all  doubt,  that  the 
blank  form  which  the  complainant  signed  was  without  date,  except  the  year, 
which  was  in  printed  figures;  that  it  contained  no  direction  except  the  printed 
word  "to,"  followed  by  a  blank;  that  it  did  not  contain  the  name  of  any 
payee,  nor  anything  ujK)n  the  subject,  except  the  printed  words  "  pay  to,"  fol^ 
lowed  by  a  blank;  that  it  did  not  specify  any  amount,  nor  contain  anything- 
upon  the  subject,  except  the  printed  word  " dollars,"  preceded  by  a  blank; 
that  it  did  not  specify  for  what  the  payment  was  to  be  made,  nor  did  it  contain 
anything  upon  the  subject,  except  the  printed  words  "on  account  of,"  followed 
by  a  blank;  and  that  it  contained  nothing  in  respect  to  the  medium  of  pay- 
ment, except  the  printed  words  "  in  drafts  to  the  order  of,"  the  werd  "  of  "  im- 
mediately preceding  the  name  of  the  plaintifT,  H.  G.  Angle,  and  so  close  to  the 
first  initial  of  the  signature  as  to  leave  no  blank  between  the  erased  sentence^ 
and  the  name  of  the  complainant.  Subsequent  to  the  time  when  the  blank 
form  was  signed  by  the  complainant,  and  was  ]eft  in  the  drawer  of  Copeland^ 
the  printed  words  "drafts  to  the  order  of,"  just  preceding  the  signature  of  the 
complainant,  were  erased,  evidently  with  pen  and  ink,  and  the  words  "current 
funds"  were  inserted  in  writing  between  the  printed  word  ^'in"  and  the  word 
"drafts,"  which  is  the  first  word  of  the  sentence  "drafts  to  the  order  of,"  the 
effect  of  which  was  to  authorize  the  company  to  pay  the  proceeds  of  the  loaa 
"in  current  funds,"  instead  of  "  drafts  to  the  order  of "  the  signer  of  the  blank 
form.  Armed  with  that  instrument,  the  blanks  having  been  filled,  and  the 
words  "current  funds"  having  been  inserted  in  lieu  of  the  words  "drafts  to 
the  order  of,"  which  were  erased,  Copeland  went  to  the  home  office  and  ob- 
tained the  whole  proceeds  of  the  loan,  and  absconded  with  the  whole  amount. 

Full  power  to  receive  the  proceeds  of  the  lojtn  would*  have  been  conferred 
upon  the  person  who  presented  it,  even  if  the  holder  of  the  blank  form  had 
done  nothing  more  than  to  fill  the  blanks  contained  in  the  incomplete  instru- 
ment; but  it  is  quite  obvious,  that,  if  he  had  merely  filled  the  blanks  of  the 
instrument,  the  company  would  have  been  obliged  to  make  the  payment  "  in 
drafts  to  the  order  of"  the  complainant,  which,  it  is  easy  to  see,  would  have 
defeated  the  frauJuleilt  intent  of  the  party  who  presented  it  for  payment,  as 
the  drafts,  if  payable  to  the  order  of  the  complainant,  could  not  be  by  that 
party  converted  into  current  funds.  Had  he  merely  filled  the  blanks,  the  body- 
of  the  completed  instrument  would  have  read  as  follows,  to  wit:  "Pay  to  [the 
person  named]  ten  thousand  dollars,  on  account  of  bond  and  mortgage,  in 
drafts  to  the  order  of  H.  G.  Angle."  Evidently  such  an  instrument  would  not 
have  answered  the  purpose  of  the  holder  of  the  blank  form,  if  he  intended  to 
betray  his  trust,  and  to  convert  the  proceeds  of  the  loan  to  his  own  use,  without 
the  consent  of  the  lawful  owner  of  the  fund.  Blanks  necessary  to  complete  the 
instrument  and  render  it  operative,  it  may  be  admitted,  might  be  filled  b}^  the 
holder  of  the  instrument:  but  it  is  clear  that  it  was  not  possible,  within  the  mean^ 
ing  of  that  rule,  to  give  the  instrument  such  a  form  as  would  make  it  answer 
the  supposed  fraudulent  intent,  without  doing  violence  to  the  scope  and  design  of 
the  blank  form,  as  evidenced  by  the  printed  terms  it  contained,  which,  as  outlines^ 
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plainly  indicate  that  the  signer  required  that  the  payment  of  the  proceeds  of 
the  loan  should  be  made  in  drafts  to  his  own  order.  Manifest  as  that  indication 
was,  and  as  it  would  be,  even  to  the  casual  reader,  it  became  necessary,  in  order 
to  make  the  completed  instrument  answer  the  fraudulent  intent  of  the  holder, 
to  change  the  scope  and  design  of  the  same,  which  he  effectually  accomplished 
by  erasing  the  printed  words  "drafts  to  the  order  of,"  which  immediately  pre- 
ceded the  name  of  the  signer,  as  before  explained,  and  by  inserting  the  words 
"current  funds"  between  the  erased  word  "drafts"  and  the  word  "in,"  be- 
tween which  and  the  erased  word  "  drafts "  there  was  a  short  blank,  scarcely 
sufficient  to  admit  the  written  words  "current  funds,"  as  will  be  seen  by  refer- 
ence to  the  instrument  actually  presented  to  the  company,  which  was  sent  up 
with  the  transcript  as  an  original  paper. 

Compare  the  altered  instrument  with  what  it  would  have  been  if  nothing 
had  been  done  to  it  except  to  fill  the  blanks,  and  the  criminal  character  of  the 
act  is  manifest.  By  the  erasure  and  insertion  of  the  words  "  current  funds,"  it 
was  made  to  read  as  follows i  "Pay  to  [the  person  named]  ten  thousand  dol- 
lars, on  account  of  bond  and  mortgage,  in  current  funds."  Such  an  alteration, 
it  is  insisted  by  the  complainant,  is  not  and  cannot  ba  justified  by  any  implica- 
tion which  arises  from  the  existence  of  blanks  in  the  instrument,  inasmuch  as 
the  alteration  consists  both  of  the  erasure  of  material  words  and  the  insertion  of 
other  material  words  in  lieu  of  those  erased,  which  change  the  scope  and  legal 
effect  of  the  instrument  from  what  it  would  have  been  if  the  blanks  had  been 
filled  without  any  such  erasure  and  insertion.  Complainant  concedes  that 
blanks  in  such  an  instrument  may  be  filled  by  the  person  to  whom  it  is  in- 
trusted for  use;  but  he  contends  that  the  said  alterations  made  in  the  instru- 
ment in  this  case  were  a  forgery,  which  renders  the  completed  instrument  void ; 
and  the  court  here  concurs  m  that  proposition. 

§  1514.  Authority  to  fill  up  hlanks. 

Negotiable  instruments  are  frequently  delivered  for  use,  with  blanks  not 
filled;  and,  in  respect  to  such  instruments,  it  is  held  that  where  a  party  to  such 
an  instrument  intrusts  it  to  the  custody  of  another  for  use,  with  blanks  not 
filled  up,  whether  it  be  to  accommodate  the  person  to  whom  it  was  intrusted  or 
to  be  used  for  the  benefit  of  the  signer  of  the  same,  such  negotiable  instrument 
carries  on  its  face  an  implied  authority  to  fill  up  the  blanks  necessary  to  perfect 
the  same;  and  the  rule  is  that,  as  between  such  party  and  innocent  third  par- 
ties, the  person  to  whom  the  instrument  was  so  intrusted  must  be  deemed  the 
agent  of  the  party  who  committed  the  instrument  to  his  custody,  in  filling  the 
blanks  necessary  to  perfect  the  instrument.  Violett  v,  Patton,  5  Cranch,  14r2; 
Russell  V.  Langstaffe,  2  Doug.,  514;  Collisu  Emett,  1  11.  Black.,  313;  Montague 
V,  Perkins,  22  Eng.  L.  &  Eq.,  516.  Questions  of  the  kind  most  frequently  arise 
in  respect  to  negotiable  instruments;  but  the  court  here  is  of  the  opinion  that 
the  same  rule  is  properly  applicable  to  the  case  before  the  court.  Authority  to 
act  for  another  may  be  express,  or  it  may,  in  certain  cases,  be  implied ;  but  an 
implied  authority  has  its  limitations  as  well  as  that  which  is  express.  Examples 
to  prove  that  proposition  exist  everywhere;  but  it  would  be  difficult  to  give 
one  more  apposite  and  striking  than  the  one  presented  by  the  case  m  decision, 
Avhere  the  authority  to  fill  blanks  is  implied  from  their  existence  in  an  instru- 
ment intrusted  to  another  for  use.  1  Greenl.  Ev.  (12th  ed.),  §  507.  Beyond  all 
doubt,  such  a  party  may  fill  every  blank  which  it  is  necessary  should  be  filled 
to  perfect  the  instrument  and  render  it  operative,  within  its  scope  and  design, 
if  the  terms  or  words  of  the  instrument  suflicientiy  indicate  what  that  scope 
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and  design  are.  Cases  arise,  it  must  be  conceded,  where  a  party  signs  his  name 
to  a  blank  paper,  and  intrusts  the  paper  containing  his  signature  to  another  for 
use;  but  it  is  sufficient  to  say  upon  the  subject,  tbat  the  case  before  the  court 
is  not  of  that  character.  Instead  of  that,  the  blank  form  signed  by  the  com- 
plainant contained  tenns  clearly  indicating  that  the  money  was  to  be  paid  on 
account  of  "  the  bond  and  mortgage,"  and  that  the  signer  of  the  blank  form 
require<l  the  payment  to  be  made  "  in  drafts  to  the  order  of "  the  signer  of  the 
same;  and  it  was  no  more  competent  for  the  person  to  whom  it  was  intrusted, 
in  that  state  of  the  case,  to  erase  the  words  '*  drafts  to  the  order  of,"  and  to 
insert  in  the  short  blank  preceding  that  sentence  the  words  **  current  funds," 
than  it  would  have  been  for  that  person  to  have  prepared  and  executed  a  new 
instrument  in  the  name  of  the  signer,  requesting  the  company  to  pay  the  pro- 
ceeds to  the  order  of  the  holder  of  the  blank  form. 

Argument  is  scarcely  necessary  to  support  that  proposition,  as  it  is  self-evi- 
dent that  the  erasure  of  the  words  ''drafts  to  the  order  of"  changed  the 
manifest  scope  and  design  of  the  incomplete  insti\iment;  and  it  is  equally  clear 
that  the  words  "  current  funds,"  which  were  inserted,  are  utterly  repugnant  to 
the  printed  terms  "drafts  to  the  order  of,"  which  were  erased  by  black  lines* 
Bank  v.  Douglas,  31  Conn.,  180.  Properly  applied,  that  case  is  decisive  of  the 
present  case.  It  appears  that  the  defendant  in  that  case  put  his  name  upon  an 
inchoate  bill  of  exchange,  drawn  and  signed  by  the  maker,  on  a  certain  firm, 
blanks  being  left  for  the  date,  amount,  time  of  paj^ment,  and  the  name  of  the 
payee;  and  that  the  defendant  delivered  the  paper,  thus  indorsed,  to  the  maker 
of  the  same,  who  struck  out  the  name  of  the  place  where  it  was  made,  and  the 
name  of  the  firm  on  which  it  was  drawn,  and  filled  out  the  instrument,  so  as  to 
make  it  a  promissory  note  for  $3,500,  payable  to  the  order  of  another  party. 
Upon  these  facts  the  court  held  that  an  inference  arose  —  which,  in  favor  of  a 
bona  fde  holder  of  the  paper,  was  irresistible —  that  the  person  to  whom  the 
paper  was  intrusted  was  authorized,  by  filling  the  existing  blanks,  to  complete 
the  instrument  and  to  fill  the  blanks  so  as  to  bind  the  defendant  as  indorser  of 
a  bill  of  exchange,  drawn  by  him  on  the  firm  therein  named,  for  any  sum,  pay- 
able at  any  time  and  place.  But,  say  the  court,  no  inference,  or  presumption 
of  authority,  can  arise  that  he  might  turn  the  bill  drawn  on  one  firm  into  a  bill 
drawn  on  another,  or  to  turn  it  into  a  promissory  note.  Neither  dwtum  nor 
decision,  say  the  court,  has  been  cited  to  warrant  such  a  claim;  and  they  aJd, 
that  they  suppose  that  none  such  can  be  found.  Suit  in  that  case  was  brought 
by  the  bank,  claiming  to  be  an  innocent  holder;  but  the  court  held  that,  not- 
withstanding the  erasures,  unmistakable  evidence  of  the  original  character  of 
the  instrument  remained,  and  that  the  evidence  was  amply  sufficient  to  excite 
distrust,  and  make  it  the  dutj^  of  any  one  to  whom  the  paper  was  offered  to  in- 
quire when  and  by  what  authority  such  erasures  and  alterations  had  been  made. 
Gardner  v,  Walsh,  32  Eng.  L.  &  Eq.,  162. 

Where  blan  ks  exist  in  negotiable  securities,  delivered  to  another  for  use,  the 
custody  of  the  paper,  under  such  circumstances,  gives  the  custodian  the  right 
to  fill  the  blanks;  but  it  does  not  confer  authority  to  make  any  addition  to  the 
terms  of  the  note ;  and  if  any  such  of  a  material  character  are  made  by  such 
a  party,  without  the  consent  of  the  party  from  whom  the  paper  was  received, 
it  wi]l  avoid  the  note,  even  in  the  hands  of  an  innocent  holder.  Ivory  v, 
Michael,  33  Mo.,  400.  Proof  was  given  in  that  case  that  the  parties  had  for 
many  years  been  in  the  habit  of  indorsing  for  each  other;  that  the  defendant 
indorsed  the  note,  which  was  in  blank  as  to  the  time  of  payment,  and  was  pay- 
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able  without  defalcation  or  discount.  Before  using  it  the  other  party  filled  the 
blank  with  thirty  days,  and  added  after  the  word  "discount,"  "  bearing  ten  per 
cent,  after  maturity."  Attempt  was  made  in  argument  to  sustain  the  right  to- 
make  the  addition  to  the  note,  because  it  was  delivered  before  the  blank  was 
filled ;  but  the  court  held  that  the  insertion  of  the  words,  "  bearing  ten  per 
cent,  after  maturity,"  was  not  the  filling  of  a  blank,  and  that  it  rendered  the 
note  invalid.  Wood  v,  Steele,  6  Wall.,  80  (§§  1517-18,  infra).  Persons  in- 
trusted with  negotiable  securities  for  use  by  the  parties  to  it  may,  if  it  contains 
blanks,  fill  the  same;  but  Mr.  Parsons,  though  he  admits  that  rule  to  its  fullest 
extent,  adds,  that  if  one  materially  changes  words  which  are  printed  or  written, 
the  note  by  such  change  would  be  rendered  invalid;  and  certainly  it  must  be 
so  if  the  change  substantially  varies  the  scope  of  the  instrument  to  the  prejudice 
of  the  party  from  whom  it  was  obtained.  2  Pars,  on  Bills  &  Notes,  566.  Sup- 
pose that  is  so;  still  it  is  insisted  by  the  respondents  that  the  rule  is  not  appli- 
cable in  this  case,  because  they  had  not  notice  of  the  defect  in  the  blank  order. 
But  the  court  here  is  entirely  of  a  different  opinion.  Even  the  holders  of 
negotiable  securities  taken  in  the  usual  course  of  business,  before  the  securities 
fall  due,  are  held  chargeable  with  notice  where  the  marks  on  the  instrument  are 
of  a  character  to  apprise  one  to  whom  the  same  is  offered  of  the  alleged  defect. 
Goodman  v.  Simonds,  20  How.,  365  (§§  420-425,  supra). 

§  1615.  Holder  with  7ioti.ce. 

When  it  is  proposed  to  impeach  the  title  of  a  holder  for  value  by  proof  of 
any  facts  and  circumstances  outside  of  the  written  instrument  itself,  it  is  a  very 
different  matter.  He  is  then  to  be  affected,  if  at  all,  by  what  has  occurred  be- 
tween other  parties;  and  he  may  well  claim  an  exemption  from  any  conse- 
quences flowing  from  their  acts,  unless  it  be  first  shown  that  he  had  knowledge 
of  such  facts  and  circumstances  at  the  time  the  transfer  was  made.  These  prin- 
ciples are  of  universal  application;  but  where  a  person  takes  a  negotiable 
security,  which,  upon  the  face  of  it,  is  dishonored,  he  cannot,  says  Taney,  C.  J., 
be  allowed  to  claim  the  privileges  which  belong  to  a  bona  fide  holder.  An- 
drews V.  Pond,  13  Pet.,  65.  If  he  chooses  to  receive  it  under  such  circumstances, 
he  takes  it  with  all  the  infirmities  belonging  to  it,  and  is  in  no  better  conditioa 
than  the  person  from  whom  he  received  it.  The  same  doctrine  was  enforced 
and  applied  in  a  subsequent  case,  where,  in  speaking  of  a  promissory  note,  so 
marked  as  to  show  for  whose  benefit  it  was  to  be  discounted,  the  court  held  that 
all  those  dealing  in  paper  "  with  such  marl^  on  its  face  must  be  presumed  to 
have  knowledge  of  what  it  imported."  Fowler  v.  Brantly,  14  Pet.,  318  (§  427, 
mpra)\  Brown  v.  Da  vies,  3  Term  R,  80. 

§  1 616.  Actual  notice  of  fraudulent  erasure  and  interlineation  not  necessary 
io  put  upon  inquiry. 

Actual  notice  in  such  a  case  is  not  required,  even  in  suits  founded  upon  nego- 
tiable securities,  where  the  evidence  of  its  infirmity  consists  of  matters  apparent 
on  its  face;  nor  is  any  different  or  stricter  rule  applicable  in  cases  like  the 
present,  it  appearing  that  the  printed  words,  though  erased  so  as  to  be  inopera- 
tive, were  still  entirely  legible',  even  to  the  casual  reader;  and  that  the  words 
" current  funds,"  inserted  before  the  erased  wprd  "drafts,"  were  plainly  repug-^ 
nant  to  the  erased  words,  "  drafts  to  the  order  of,"  which  followed  them  in  the 
same  connection.  Constructive  notice  in  such  cases  is  held  sufficient,  upon  the 
ground  that  when  a  party  is  about  to  perform  an  act  which  he  has  reaCson  to 
believe  may  affect  the  rights  of  third  persons,  an  inquiry  as  to  the  facts  is  a 
moral  duty,  and  diligence  an  act  of  justice.     Whatever  fairly  puts  a  party  upon 
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inquiry  in  suoh  a  case  is  sufficient  notice  in  equity,  where  the  means  of  knowl- 
edge are  at  hand;  and  if  the  party,  under  such  circumstances,  omits  to 'inquire, 
and  proceeds  to  do  the  act,  he  does  so  at  his  peril,  as  he  is  then  chargeable  with 
all  the  facts  which  by  a  proper  inquiry  he  might  have  ascertained.  Hawley  v. 
Cramer,  4:  Cow.,  712;  Hill  v.  Simpson,  7  Ves.  Jr.,  170;  Kennedy  v.  Green,  3 
Myl.  &  K.,  722;  Booth  v.  Barnura,  9  Conn.,  286;  Pitney  v,  Leonard,  1  Piiige, 
461  ;^  Pringle  v,  Phillips,  5  Sandf.,  157.  Authorities  to  show  that  the  material 
alteration  of  a  written  instrument  renders  it  void  is  unnecessary,  as  it  is  a  prin- 
ciple of  universal  application. 

Decree  reversed,  and  the  cause  remanded,  with  direction  to  enter  a  decree  in 
favor  of  the  complainant. 

WOOD  V.  STEELE. 

(6  Wallace,  80-83.     1867.) 

Ekrob  to  IT.  S.  Circuit  Court,  District  of  Minnesota. 

Opinion  by  Mr.  Justice  Swayne. 

Statement  of  Facts. —  The  action  was  brought  by  the  plaintiflf  in  error  upon 
a  promissory  note  made  by  Steele  and  Newson,  beiiring  date  October  11,  1858, 
for  $3,720,  payable  to  their  own  order  one  year  from  date,  with  mterest  at  the 
rate  of  two  per  cent,  per  month,  and  indorsed  by  them  to  Wood,  the  plaintiff. 

§  1517.  Alteration  in  time  of  payment  dinchargea  maker. 

Upon  the  trial  it  appeared  that  Newson  applied  to  Allis,  the  agent  of  Wood, 
for  a  loan  of  money  upon  the  note  of  himself  and  Steele.  Wood  assented,  and 
Newson  was  to  procure  the  note.  Wood  left  the  money  with  Allis  to  be  paid 
over  when  the  note  was  produced.  The  note  was  afterwards  delivered  by 
Newson,  and  the  money  paid  to  him.  Steele  received  no  part  of  it.  At  that 
time  it  appeared  on  the  face  of  the  note  that  "September"  had  been  stricken 
out  and  "  October  11th"  substituted  as  the  date.  This  was  done  after  Steele 
had  signed  the  note,  and  without  his  knowledge  or  consent.  These  circum- 
stances were  unknown  to  Wood  and  to  Allis.  Steele  was  the  surety  of  New- 
son.  It  does  not  appear  that  there  was  any  controversy  about  the  facts.  The 
argument  being  closed,  the  court  instructed  the  jury  "  that  if  the  said  alteration 
was  made  after  the  note  was  signed  by  the  defendant  Steele,  and  by  him  deliv- 
•ei'ed  to  the  other  maker,  Kewson,  Steele  was  discharged  from  all  liability  on  said 
note."  The  plaintiff  excepted.  The  jury  found  for  the  defendant,  and  the 
plaintiff  prosecuted  this  writ  of  error  to  reverse  the  judgment.  Instructions 
were  asked  by  the  plaintiff's  counsel,  which  were  refused  by  the  court.  One 
was  given  with  a  modification.  Exceptions  were  duly  taken,  but  it  is  deemed 
unnecessary  particularly  to  advert  to  them.  The  views  of  the  court  as  ex- 
pressed to  the  jury  covered  the  entire  ground  of  the  controversy  between  the 
parties.  The  state  of  the  case,  as  presented,  relieves  us  from  the  necessity  of 
considering  the  questions, —  upon  whom  rested  the  burden  of  proof,  the  nature 
of  the  presumption  arising  from  the  alteration  apparent  on  the  face  of  the 
paper,  and  whether  the  insertion  of  a  day  in  a  blank  left  after  the  month  exon- 
erates the  maker  who  has  not  assented  to  it?  Was  the  instruction  giwen  correct? 
It  was  a  rule  of  the  common  law  as  far  back  as  the  reign  of  Edward  III.  that 
a  rasure  in  a  deed  avoids  it.  Brooke's  Abridg.,  Faits,  pi.  11.  The  effect  of 
Alterattons  in  deeds  was  considered  in  Pigot's  Case,  11  Coke,  27,  and  most  of 
the  authorities  upon  the  subject  down  to  that  time  were  referred  to.  In  Master 
V,  Miller,  4  Term  R,  320,  1  Smith's  Lead.  Cas.,  1141,  the  subject  was  eiabo- 
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rately  examined  with  reference  to  commercial  paper.  It  was  held  that  the 
established  rules  apply  to  that  class  of  securities  as  well  as  to  deeds.  It  is  now 
settled,  in  both  English  and  American  jurisprudence,  that  a  material  alteration 
in  any  commercial  paper,  without  the  consent  of  the  party  sought  to  be 
charged,  extinguishes  his  liability.  The  materiality  of  the  alteration  is  to  be 
decided  by  the  court.  The  question  of  fact  is  for  the  jury.  The  alteration  of 
-the  date,  whether  it  hasten  or  delay  the  time  of  payment,  has  been  uniformly 
held  to  be  material.  The  fact  in  this  case  that  the  alteration  was  made  before 
the  note  passed  from  the  hands  of  Newson  cannot  affect  the  result.  He  had 
no  authority  to  change  the  date.  The  grounds  of  the  discharge  in  such  cases 
are  obvious.  The  agreement  is  no  longer  the  one  into  which  the  defendant 
entered.  Its  identity  is  changed ;  another  is  substituted  without  his  consent; 
and  by  a  party  who  had  no  authority  to  consent  for  him.  There  is  no  longer 
the  necessary  concurrence  of  minds.  If  the  instrument  be  under  seal,  he  may 
well  plead  that  it  is  not  hU  deed;  and  if  it  be  not  under  seal,  thalf  he  did  not 
«o  promise.  In  either  case  the  issue  must  necessarily  be  found  for  him.  To 
prevent  and  punish  such  tampering  the  law  does  not  permit  the  plaintiff  to  fall 
back  upon  the  contract  as  it  was  originally.  In  pursuance  of  a  stern  but  wise 
policy,  it  annuls  the  instrument  as  to  the  party  sought  to  be  wronged. 

§  ISIS*.  Rules  as  to  hotiafide  purcliaser^  and  as  to  which  of  two  innocent  per- 
sons must  suffer^  ham  no  application  to  cases  of  altered  notes. 

The  rules  that  where  one  of  two  innocent  persons  must  suffer,  he  who  has 
put  it  in  the  power  of  another  to  do  the  wrong  must  bear  the  loss,  and  that 
the  holder  of  commercial  paper  taken  in  good  faith  and  in  the  ordinary  course 
of  business  is  unaffected  by  any  latent  infirmities  of  the  security,  have  no  ap- 
plication in  this  class  of  cases.  The  defendant  could  no  more  have  prevented 
the  alteration  than  he  could  have  prevented  a  complete  fabrication;  and  he  had 
as  little  reason  to  anticipate  one  as  the  other.  The  law  regards  the  security, 
after  it  is  altered,  as  an  entire  forgerj'^  with  respect  to  the  parties  who  have 
not  consented,  and,  so  far  as  they  are  concerned,  deals  with  it  accordingly. 

The  instruction  was  correct,  and  the  judgment  is  affirmed. 

§  1519.  Prolonsring  time.—  The  alteration  of  the  date  of  the  note  so  as  to  prolong  the 
time  of  payment  does  not  avoid  it  as  to  the  maker.  Union  Bank  v.  Cook,  2  Or.  C.  C,  218. 
See  §  1512. 

§  1520.  Addinjf;  place  of  payment. —  Tlie  addition  by  a  third  person  to  the  signature  of  the 
mal^r  of  a  note  of  tlie  words  *•  Washington,  D.  C,"  with  the  intention  of  afftcting  the 
negotiability  of  the  paper,  is  a  material  alteration  which  avoids  the  note.  Commercial  & 
Farmers*  Bank  u  Patterson,*  2  Cr.  C.  C,  846. 

§  152 1.  Erasing  place  of  payment.—  In  assumpsit  on  a  note  "payable  at  the  Commercial 
Bank  of  Canada,"  field,  that  the  erasure  of  these  words  after  the  note  had  left  the  maker's 
hands  and  without  his  knowledge  or  consent  did  not  prevent  a  recovery,  there  being  nothing 
shown  connecting  the  plaintiff  with  the  erasure  and  its  effect  being  to  enlarge,  not  restrict, 
the  rights  of  the  maker.    Major  v.  Hansen,*  2  Biss.,  195. 

§  1522.  Adding  **  value  received." — Writing  after  an  indorsement  the  words  **  value  Ve- 
ceived  "  does  not  avoid  the  note,  unless  done  with  the  privity  of  the  plaintiff.  Riggs  v.  St. 
Clair,^  1  Cr.  C.  C,  606. 

S  1523.  Adding  **and  company." — A.  bought  goods  and  gave  his  promissory  note  there- 
for. A.  and  B.  afterwards  formed  a  partnership  and  the  goods  became  the  property  of  the 
firm.  After  the  note  became  due,  and  with  the  consent  of  the  partners  and  the  holder,  the 
words  **  and  company"  were  added  to  A.'s  name.  Held,  binding  on  the  firm.  Crum  v.  Ab- 
bott, 2  McL.,  233. 

g  1524.  A.stodate. —  An  accommodation  maker  signed  a  blank  form  of  a  note.  Subse- 
quently tJie  printed  words  of  the  form,  ** after  date,"  were  erased  and  the  words  "on  de- 
mand "  substituted,  and  then  the  blanks  for  amount  and  dates,  etc.,  were  filled  up;  and  two 
or  three  weeks  later  two  additional  accommodation  securities  signed  the  note  as  makers. 
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Hddj  that  neither  the  erasure  and  insertion,  nor  the  addition*  of  the  two  securities,  were 
material  alterations  of  the  note  operative  to  discharge  the  accommodation  maker.  Bingham 
r.  Reddy,*  5  Ben.,  266. 

§  1525.  Delivery  of  a  note  or  bill  to  an  agent  without  dSate  authorizes  him  to  fill  up  the 
blank.    Goodman  v.  Simonds,  20  How.,  848  (§§  420-426). 

§  1526.  Alteration  apparent,  holder  must  explain.— Where  under  a  count  in  a  declaration 
upon  a  note  dated  *' April  14,  1838,"  a  note  was  offered  in  which  the  original  date,  "  March 
34,  1888,"  appeared  to  be  partially  obliterated  with  a  pen,  and'  under  it  was  written  **  April 
14,  1888,"  the  same  was  held  not  admissible  until  the  alteration  was  accounted  for  by  th& 
holder.    Low  v.  Merrill,*  1  Bum.  (Wis,),  185;  S.  C,  1  Pin.,  340. 

8.  Miscellaneous  Defenses. 

Summary —Batik  not  chargeable  with  knowledge  of  president y  when,  %  1527. — Diverting  money^ 
from  use  for  which  it  was  intended,  %i  1527,  1528,  \^'^,— Accommodation  paper,  §  1580.— 
Conflict  of  jurisdiction,  §  1581. 

§  1 527.  An  accommodation  note  given  to  a  railway  company  was  negotiated  for  a  purpose 
alleged  to  be  different  from  that  for  which  it  was  agreed  to  be  used.  The  president  of  the 
railway  company  was  also  president  of  the  bank  at  which  the  note  was  discounted,  and  had 
knowledge  of  the  purposes  for  which  the  paper  was  made.  Held^  that  the  bank  was  not 
chargeable  with  notice  arising  out  of  his  knowledge,  if  he  withdrew  and  took  no  part  in  the 
transaction  involving  the  discount.  Waynes ville  National  Bank  v.  Irons,  §g  1532-1538.  See 
§§  5,  278,  864,  A^,  626,  701,  1216.  1428.  1455. 

g  152S.  The  preamble  to  a  resolution  of  directors  of  a  company  stated  the  necessity  for 
raising  money  and  the  plan  by  which  it  was  to  be  raised,  embracing  the  giving  of  accommo- 
dation notes  by  the  directors  and  securing  them  by  bonds  deposited  in  trust  No  expression 
of  the  purposes  for  which  the  money  was  to  be  used  was  stated  by  tiie  resolution.  Held, 
that  it  did  not  amount  to  an  agreement  to  use  the  notes  or  their  proceeds  for  a  special  purpose 
and  for  no  other.    Ibid. 

%  1529.  In  an  action  by  a  bank  upon  accommodation  paper  given  to  a  railway  company, 
held,  that  if  the  note,  having  previously  been  indorsed  in  blank  by  the  treasurer  of  the  rail- 
way company,  was  delivered  to  the  bank  by  W.,  assuming  to  represent  the  railway  company 
in  the  transaction,  and  in  consideration  thereof  the  bank  paid  W.  the  amount  thereof,  less 
the  discount,  or  paid,  at  W.'s  request,  an  equivalent  amount  in  obligations  of  the  railway 
company,  so  that  the  railway  company  in  fact  received  the  value  thereof,  and  the  transaction 
was  reported  by  W.  to  the  secretary  of  the  company  and  by  him  to  its  treasurer,  and  the  com- 
pany has  continued  ever  since  to  enjoy  the  proceeds  of  said  discount  without  any  offer  to  re- 
turn the  consideration,  then  neither  the  railway  company  nor  the  accommodation  makers 
can  set  up  the  defense  that  the  note  was  negotiated  without  the  authority  or  consent  of  the 
railway  company.    Ibid. 

§  1530.  A  bank  discounting  in  good  faith  accommodation  paper  given  for  a  special  purpose 
is  not  chargeable  with  a  misapplication  of  the  proceeds  of  such  paper  by  the  person  acjcom- 
modated.     Ibid. 

§  1531.  A  foreign  attachment  in  a  state  court  of  the  debt  due  the  payee  from  the  maker, 
commenced  after  the  institution  of  an  action  on  a  note  in  a  federal  court,  is  not  a  bar  to  such 
action.    Wallace  v.  McConnell,  g§  153^1543. 

[Notes.— See  §§  1544-1568.] 

WAYNESVILLE  NATIONAL  BANK  v.  IRONS. 
(Circuit  Court  for  Ohio:  8  Federal  Reporter,  1-10.     1881.) 

Charge  by  Matthews,  J. 

Statement  of  Facts. —  This  action  is  brought  by  the  Waynesville  National 
Bank  as  the  owner  and  holder  of  a  promissory  note  which  reads  as  follows : 

"$10,000.  Lebanon,  Ohio,  April  15,  1878. 

"  One  year  after  date,  we,  or  either  of  us,  promise  to  pay  to  the  order  of  the 

treasurer  of  the  Miami  Yalley  Eailway  Company  ten  thousand  dollars,  for  value 

received." 
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It  is  signed  by  Samuel  Irons,  William  F.  Dill,  Daniel  Perrine,  F.  Hutchinson, 
William  Morlatt  and  WilJiam  V.  Bone.  On  the  back  of  it  is  the  following 
indorsement:  "Demand  and  notice  of  protest  waived.  W.  B.  Sellers,  Treas. 
M.  V.  R'y  Co." 

§  1532.    What  is  sufficient  for  a  recovery  in  an  action  on  negotiable  paper. 

The  note  is  what  is  known  as  negotiable  paper,  and  the  production  of  it  by 
the  plaintiff,  with  proof  or  admission  of  the  genuineness  of  the  signatures  and 
of  the  indorsement,  without  any  additional  evidence,  entitles  it  to  recover  from 
the  parties  the  full  amount  thereof,  with  interest,  unless  the  defendants  make 
out  some  satisfactory  defense.  The  railroad  company  is  sued  together  with 
the  makers,  and  they  defend  separately.  The  answer  of  "the  railroad  company 
sets  up  that  the  note  was  not  indorsed  or  delivered  by  the  treasurer  to  the 
bank,  neither  for  a  valuable  consideration  nor  otherwise;  denies  that  there  is 
anything  due  thereon,  and  denies  that  the  plaintiflF  is  the  legal  or  equitable 
owner  of  it,  and  alleges  that  the  plaintiff  came  into  possession  of  it  Wrongfully 
and  illegally,  and  without  authority  from,  or  consent  of,  the  defendant.  It  sets 
up  the  circumstances  in  detail  of  the  original  negotiation  of  the  note  as  collat- 
eral security  by  Mr.  Irons  and  the  treasurer  of  the  company  at  the  Lebanon 
National  Bank  to  secure  a  demand  note  of  the  company  for  $3,000,  and  that 
it  was  obtained  from  the  possession  of  that  bank  and  discounted  by  the  plaintiff 
without  any  authority. 

§  1533.  Circum'Stances  under  which  an  indorser  (corpoi^ation)  is  hound  upon 
its  indorsement. 

The  relation  that  the  railway  company  occupies  to  the  paper  is  different  from 
that  occupied  by  the  other  defendants,  and  it  is  proper  to  dispose  of  the  ques- 
tions arising  on  the  defenses  of  the  railway  company  independently,  in  the  first 
instance,  and  with  a  view  to  that  I  give  you  this  charge:  If  the  jury  are  satis- 
fied from  the  testimony  that  the  note  in  suit,  having  previously  been  indorsed 
in  blank  by  the  treasurer  of  the  railway  company,  was  delivered  to  the  plaintiff 
by  Israel  Wright,  assuming  to  represent  the  railway  company  in  the  transac- 
tion, and  in  consideration  thereof  the  plaintiff  paid  to  Israel  Wright  the  amount 
thereof,  less  the  discount,  or  paid,  at  Wright's  request,  an  equivalent  amount  in 
obligations  of  the  railway  company,  so  that  the  railway  company  in  fact  re- 
ceived the  value  thereof,  and  the  transaction  was  reported  by  Wright  to  the 
secretary  of  the  compaay,  and  by  him  to  its  treasurer,  and  the  company  has 
continued  ever  since  to  enjoy  the  benefit  of  the  proceeds  of  said  discount  with- 
out any  offer  to  return  the  consideration,  then  the  railway  company  is  not  en- 
titled to  set  up  the  defense  upon  which  it  relies. 

§  1534.  Acoomrnodation  paper^  misuse  of. 

The  answer  of  Mr.  Irons  is  filed  separately.  He  denies  that  the  plaintiff  is 
the  owner  or  holder  of  the  note.  It  avers  that  the  note  was  made  by  the  de- 
fendant herein  and  his  co-defendants,  except  the  railway  company,  jointly  and 
severally,  and  all  as  principals,  for  the  accommodation  of  said  railway  company, 
and  loaned  to  it  upon  the  agreement  and  understanding  that  said  company 
should,  upon  the  maturity  of  said  note,  pay  the  same,  and  that  the  proceeds 
of  said  note  should  be  applied  exclusively  by  said  company  to  the  purchase  of 
right  of  way  for  said  company's  road  and  the  further  construction  and  comple- 
tion of  the  same;  of  all  which  the  plaintiff  had  due  notice  before  said  note 
came  into  plaintiff's  possession.  He  alleges  that  the  note  came  into  the  posses- 
sion of  the  plaintiff  without  the  knowledge  or  consent  of  himself  or  of  any  of  his 
co-defendants,  and  with   notice  that  the  proceeds   would   be  applied  to  the 
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payment  of  debts  of  said  company  incurred  prior  to  the  making  of  said  note, 
and  to  purposes  other  than  those  aforesaid,  for  which  said  note  was  made.  He 
further  alleges  that  no  part  of  said  proceeds  was  applied  by  said  plaintiff  to  the 
purposes  aforesaid,  for  which  said  note  was  made,  nor  by  any  other  person  to 
whom  they  may  have  paid  the  same.  The  third  defense  alleges  the  insolvency 
of  the  railway  company  prior  to  the  time  when  the  note  came  into  the  posses- 
sion of  the  plaintiff,  and  its  final  and  complete  suspension  of  work  upon  its 
road  and  all  attempts  to  complete  the  same,  whereby,  and  in  consequence  of 
other  facts  in  the  prior  defense  which  I  have  just  read,  of  which  it  is  alleged 
the  plaintiff  also  had  notice,  it  is  claimed  that  the  negotiation  of  the  note  was 
illegal.  The  fourth  defense  alleges  the  circumstances  in  reference  to  the  orig- 
inal deposit  of  the  note  with  the  Lebanon  National  Bank,  and  claims  that  pos- 
session of  the  note  was  obtained  from  the  Lebanon  National  Bank  without  the 
authority,  knowledge  or  consent  of  the  defendants.  The  fifth  defense  denies 
that  Sellers,  as  treasurer,  assigned  or  transferred  the  not.e  to  the  plaintiff,  or  that 
the  railway  company  authorized  him  to  do  so.  Then  comes  the  sixth  defense, 
in  reference  to  which  a  ruling  has  already  been  made  excluding  testimony  of- 
fered in  its  support,  and  which  is  not,  therefore,  open  to  any  further  considera- 
tion. The  answers  of  the  other  defendants,  except  in  one  particular,  in  respect 
to  which  it  is  not  necessary  to  refer  you,  contain  ^substantially,  if  not  literally, 
the  same  defenses  which  I  have  just  enumerated  as  contained  in  Mr.  Irons'  an- 
swer. And  without  referring  to  them  by  number,  inasmuch  as  the  same  de- 
fenses seem  to  be  reiterated  several  times  in  different  forms,  I  will  state  in  the 
first  place  that  the  defense  of  these  gentlemen  rests  upon  a  denial  of  the  title 
of  the  plaintiff  to  this  note,  based  upon  the  want  of  authority  alleged  to  exist 
on  the  part  of  Mr.  Sellers  to  make  the  transfer,  and  of  Mr.  Wright  to  make  the 
negotiation,  and  a  denial  of  the  fact  that  the  company,  through  any  of  its  offi- 
cers, assented  to  the  arrangement  whereby  the  plaintiff  became  the  owner  of 
the  note.  In  respect  to  that  I  give  you  this  charge:  That  if  the  title  of  the 
plaintiff,  so  far  as  it  depends  upon  the  question  of  indorsement  and  delivery, 
and  the  authority  of  Wright  to  bind  the  railway  company  in  its  negotiations, 
is  sufficient  as  against  the  railway  company,  it  is  equally  valid  as  against  the 
other  defendants. 

§  1535.  Rule  as  to  notice;  bona  fde  holder  for  lvalue. 

And  the  further  question  is  whether  the  legal  title  to  the  note,  which  was  in 
the  railway  company,  passed  by  the  acts  done  in  its  name  to  the  plaintiff.  The 
note  having  been  indorsed  in  blank  by  the  treasurer  of  the  railway  company, 
the  title  would  thereafter  pass  by  mere  delivery,  and  would  be  sufficient  in  the 
hands  of  a  hona  fide  holder,  for  value  paid,  receiving  the  same  before  due  in. 
the  ordinary  course  of  business,  without  any  notice  of  want  of  authority  or 
other  defect  of  title  in  the  party  transferring  its  possession.  In  other  words, 
if  this  note,  being  indorsed  in  blank  by  the  treasurer,  was  found  in  the  posses- 
sion of  Israel  Wright  on  a  certain  day  before  its  maturity,  and  was  by  him 
presented  for  discount  to  the  bank,  and  the  bank  discounted  it  and  paid  to  him 
the  proceeds  of  it,  without  any  notice  that  Wright  had  no  authority,  and  with- 
out notice  that  the  railway  company  was  not  assenting  to  the  transaction,  and 
without  notice  of  any  other  facts  which  would  constitute  a  defect  in  the  au- 
thority of  either  the  treasurer  or  the  agent  representing  himself  to  be  such, 
then  the  plaintiff  is  what  in  law  is  termed  a  hona  fide  holder,  for  value,  prior 
to  maturity,  without  notice  of  defect.  And  it  would  make  no  difference 
whether  Wright  had  found  the  paper  somewhere  or  had  stolen  it,  or  had  pos- 
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session  of  it  in  any  other  way;  his  delivery  of  it,  under  these  circumstances, 
would  have  vested  the  plaintiff  with  the  complete  legal  title  as  against  the  rail- 
way company  and  as  against  the  other  parties.  I  speak  of  the  legal  title.  I 
am  not  now  considering  the  defenses  resting  on  other  grounds;  they  depend  on 
other  circumstances,  to  which  I  will  now  advert.  I  am  simply  calling  your  at- 
tention to  the  questions  raised  by  these  parts  of  the  answer  which  assert  that 
the  plaintiff  has  no  right  to  sue  because  it  is  not  the  holder  and  owner  of  the 
paper,  or  because  it  has  not  the  title  to  it. 

§  1536.  Whfit  does  not  constitute  a  contract  by  payee  of  a  note  to  use  its  pro- 
ceeds in  a  stipulated  manner. 

Then  we  come  to  the  other  defenses  made  on  the  part  of  the  defendants, 
other  than  the  railway  company,  and  which  constitute  the  equities  claimed  on 
their  part.  It  is  claimed,  to  -state  it  shortly,  that  the  other  defendants  signed 
the  note  as  an  accommodation  to  the  railway  company,  upon  the  faith  of  an 
understanding  between  them  and  the  railway  company  as  to  the  appropriation 
of  its  proceeds;  that  this  understanding  was  violated  by  the  transaction  in  this 
case  by  which  the  bank  became  the  holder  of  the  note  in  suit,  and  that  this 
was  done,  so  far  as  the  bank  is  concerned,  with  full  notice  on  its  part  of  the 
rights  of  the  defendants.  The  first  question  undor  this  head,  therefore,  is  this: 
Was  there  such  an  understanding;  if  so,  what  were  its  terms?  It  is  claimed, 
in  the  first  instance,  that  that  understanding  exists  by  force  of  the  resolations 
of  the  board  of  directors  of  the  railway  company,  of  April  15,  1878,  and  of 
the  obligation  of  the  company,  given  to  a  trustee  in  trust  for  the  makers  of 
these  notes,  in  pursuance  of  this  preamble  and  resolution.     I  will  read  them : 

*' Whereas,  in  the  judgment  of  this  board  of  directors  the  interests  of  the 
Miami  Valley  Railway  Company  demand  that  certain  rights  of  way  should  be 
speedily  procured,  and  that  the  work  of  construction  should  be  vigorously 
prosecuted,  these  two  objects  requiring  much  more  money  than  is  at  present 
under  the  control  of  the  company,  and  it  having  been  suggested  the  most  feas- 
ible mode  of  raising  said  money  would  be  by  certain  of  the  directors  and 
others  executing  their  notes  in  sums  not  exceeding  ten  thousand  dollars 
($10,000),  each  due  in  one  year,  and  loaning  same  to  the  company,  said  Miami 
Valley  Railway  Company  to  provide  for  the  payment  of  said  notes  at  their 
maturity,  and  also  to  indemnify  the  makers  of  said  notes  against  loss  by  rea- 
son thereof,  by  depositmg  with  a  trustee  the  first  mortgage  bonds  of  the  com- 
pany, in  the  ratio  of  three  dollars  in  bonds  to  one  dollar  of  liability  created  by 
said  notes;  therefore, 

"  Resolved^  that  the  treasurer  of  the  Miami  Valley  Railway  Company  be,  and 
he  is  hereby,  authorized  and  instructed  to  execute,  in  the  name  and  on  behalf 
of  the  company,  instruments  of  writing,  in  substance  as  follows,  namely: 

"Whereas, have  executed  their  joint  notes  to  the  order  of  the  treas- 
urer of  the  Miami  Valley  Railway  Company,  dated  April  15,  1878,  and  due 

in  one  year,  for  the  sum  of  thousand  dollars;  now,  this  instrument  of 

writing  is  to  show  that  said  notes  are  made  for  the  accommodation  of  the 
Miami  Valley  Railway  Company,  and  said  company  hereby  agrees  and  binds 
itself  to  pay  same  at  maturity,  and  said  company  has  placed  in  the  hands  of 

,  as  trustee,  first  mortgage  bonds  of  the  company,  in  the  ratio  of 

three  to  one  of  the  liability  incurred,  to  indemnify  said  parties  against  any 
loss  by  reason  of  making  said  note;  and  in  the  event  of  the  Miami  Valley 
Railway  Company  failing  to  pay  said  notes  at  maturity,  or  within  ten  days 
(10)  thereafter,  then  the  said  trustee  is  hereby  authorized  to  realize  the  money 
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upon  said  bonds  at  such  rate  as  he  shall  deem  proper,  and  apply  the  proceeds 
thereof  to  the  payment  of  note;  provided,  however,  sale  of  bonds  shall  not  be 
made  until  authorized  by  a  majority  of  the  makers  of  said  note,  and  when  said 
note  shall  have  been  paid  by  the  Miami  Valley  Railway  Company,  the  afore- 
said bonds  shall  be  returned  to  said  company,  and  the  treasurer  of  the  compan}' 
be  also  authorized  and  instructed  to  deliver  aforesaid  bonds  to  said  trustee  iu 
order  to  consummate  the  transaction." 

I  charge  you  that  these  papers  do  not  constitute  any  pledge  or  agreement 
on  the  part  of  the  railway  company  to  use  these  notes  for  the  purposes  specified 
in  the  preamble  and  for  no  other  purposes.  Those  purposes  are  referred  to  in 
the  preamble  by  way  of  recital  as  indicating  the  grounds  and  reasons  for  the 
necessity  which,  in  the  opinion  of  the  board  of  directors,  existed  for  raising 
more  funds  than  they  then  had  in  their  control.  But  I  am  unable  to  perceive 
in  it  any  pledge  or  agreement  to  use  the  notes  in  any  other  way  than  might 
at  the  time  seem  best  to  the  board  of  directors  for  the  general  purpose  of  carry- 
ing on  the  interests  in  which  they  were  engaged.  I  think,  therefore,  so  far 
as  any  such  agreement  is  deduced  from  this  paper,  that  such  claim  is  un- 
founded. I  mean  to  be  understood  that  the  use  of  the  note  in  maintaining  the 
credit  of  the  company,  by  the  payment  of  any  of  its  debts,  is  not  a  breach  of 
the  faith  upon  which  the  note  was  given. 

§  1637.  Province  of  jury  to  distinguish  between  an  (alleged)  agreement  and  a 
recital  of  purposes  and  hopes. 

Now,  then,  going  beyond  that  paper,  there  is  still  a  question  of  fact  outside 
of  it,  or  possibly  the  testimony  taken  in  connection  with  it,  from  which  it  is 
possible  to  claim  the  existence  of  such  an  understanding,  which  cannot  be 
deduced  from  the  paper  itself.  That  is  for  your  consideration.  You  are  to 
examine  the  oral  testimony  in  addition  to  this  and  in  connection  with  it,  and 
to  find  what  the  facts  are  in  regard  to  the  claim, —  whether  there  was  any 
understanding  and  agreement  outside  of  the  paper,  between  the  makers  of 
these  notes  and  the  railway  company,  by  which  it  was  understood  and  agreed, 
as  the  condition  on  which  these  gentlemen  signed  these  notes,  that  they  were 
to  be  signed  only  and  merely  for  the  purpose  of  procuring  rights  of  "W'dy  and 
in  payment  of  liabilities  for  construction  thereafter  to  be  incurred.  In  exercis- 
ing your  discretion  and  judgment  in  the  examination  of  the  evidence  on  that 
point,  I  deem  it  necessary  only  to  say  that  you  are  to  discriminate  as  reason- 
able, sensible,  business  men,  so  as  to  be  satisfied  clearly  of  the  existence  of  a 
definite  agreement  and  understanding  to  that  effect,  as  distinguished  from  mere 
declarations  and  statements,  on  the  part  of  the  officers  of  the  company,  as  to 
the  purposes  and  expectations  that  they  entertained  and  indulged  the  hope  of 
realizing  by  the  use  of  this  additional  fund.  A  mere  statement  that  they  be- 
lieved that  such  and  such  an  object  would  be  accomplished,  that  they  hoped  the 
final  and  complete  construction  of  the  road  would  be  secured,  and  they  intended 
so  to  apply  the  money  as  to  realize  that  purpose,  does  not,  in  my  opinion, 
amount  to  proof  sufficient  to  satisfy  the  law  of  the  definite  understanding 
•which  is  claimed  in  this  case  to  exist. 

§  1538.  Notice  to  officer  of  hank  notice  to  hanh^  when. 

But  if  you  find  that  the  communications  between  the  parties  went  beyond 
that,  and  that  there  was  a  definite  understanding  that  the  proceeds  of  these 
notes  should  be  applied  only  to  a  specific  purpose,  then  the  defense  based  on 
that  ground  will  have  been  established  to  that  extent  —  as  to  the  existence  of 
an  agreement.     In  order,  however,  to  make  that  defense  available  in  this  case, 
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as  against  this  plaintiff,  you  must  go  another  step  and  ascertain  whether  or 
not,  at  the  time  when  the  discount  was  in  fact  made  by  the  plaintiff,  the  plaint- 
iff had  what  is  considered  in  law  to  be  notice  of  the  existence  of  such  an  under- 
standing and  agreement;  and  it  becomes,  therefore,  important  to  understand 
wJaat  constitutes  such  notice.  It  is  claimed  by  the  defendants  that  the  bank  is 
chargeable  with  kaowledge  of  all  the  facts  of  the  transaction  between  the 
original  makers  of  the  note  and  the  railway  company;  that  they  were  in  fact 
known  to  Mr.  S.  S.  Haines,  he  at  that  time  being  president  of  both  corpora- 
tions, a  member  of  the  executive  committee  of  the  railway  company,  and  a 
member  of  the  committee  of  the  bamk  having  charge  of  the  business  of  its 
discounts.  The  rule  which  should  govern  you  on  this  point  i&  this:  If  you  find 
that  Mr.  Haines  had  actual  knowledge  of  the  facts,  as  alleged  by  the  defend- 
ants, the  makers  of  the  note,  that  the  proceeds  should  be  applied  only  to 
particular  purposes,  or  that  it  was  to  be  discounted  only  under  specified  circum- 
stances, and  that  he  was  aware  of,  and  acted  in,  the  negotiation  on  the  part 
of  the  bank  for  its  discount,  while  such  negotiation  was  in  progress,  then  the 
bank  is  chargeable  with  notice  of  these  facts,.otherwise  it  is  not.  And  in  order 
that  I  may  not  be  liable  to  any  misapprehension  on  a  point  that  may  turn 
out  to  be  very  important  in  your  consideration  of  the  case,  I  wish  to  add  that 
it  was  quite  competent  and  proper  for  Mr.  Haines,  occupying  these  relations  to 
both  parties  to  the  transaction,  to  say,  when  it  was  proposed  to  have  the  note 
discounted  by  the  bank,  "  My  position  in  reference  to  both  the  bank  and  the 
railway  company  is  such  that  I  do  not  think  it  would  be  proper  for  me  to  take 
any  part  in  the  transaction  on  either  side;"  and  that,  if  he  did  so,  any  knowl- 
edge of  any  facts  which  he  might  have  had  at  that  time  would  not  affect  the 
rights  of  the  bank.  To  charge  the  bank  with  responsibility  and  liability  on 
account  of  any  knowledge  of  Mr.  Haines,  he  must,  in  my  opinion,  be  acting  at 
the  time  in  the  name  and  on  behalf  of  the  bank,  as  its  agent  and  represent- 
ative. If  he  was  not,  but  if  the  negotiation  was  in  fact  conducted  by  the 
cashier,  and  Mr.  Haines  declined  to  take  any  part  in  it,  and  refused  to  be  con- 
sidered as  acting  for  either  party,  then  the  question  will  be,  not  what  Mr.  Haines 
knew,  but  what  the  bank  may  have  known  by  reason  of  any  knowledge  on  the 
part  of  the  cashier,  and  is  not  chargeable  with  the  knowledge  of  Mr.  Haines. 
I  am  asked  to  add  to  the  charge,  in  reference  to  the  relationr  between  Mr. 
Haines  and  the  bank,  and  the  effect  of  any  knowledge  on  his  part,  this  charge: 
'''If  you  find  that  Mr.  Haines  declined  to  participate  in  the  negotiations  for  the 
discount  of  the  note,  but,  notwithstanding  that,  he  did  in  fact  participate  in 
any  part  of  these  negotiations,  the  bank  is  chargeable  with  notice  of  any  facts 
in  the  knowledge  of  Haines  constituting  a  defense  to  the  makers  of  the  note, 
as  already  stated  in  the  general  charge."  I  am  unwilling  to  give  that  charge 
in  these  terms,  because  it  is  possible  there  is  ambiguity  in  them.  But  I  will 
add  to  my  chai;ge  this:  In  order  to  prevent  the  bank  from  being  liable  for  Mr. 
Haines'  knowledge,  his  declining  to  participate  in  the  negotiations  must  be  real, 
and  not  merely  formal;  it  must  not  have  been  a  mere  pretense;  it  must  not 
have  been  merely  in  words,  but  in  fact.  What  I  mean  to  say  is,  not  that  he 
said  so  and  so,  but  that  he  did  not  in  fact  participate  in  the  negotiations  on 
behalf  of  the  bank.  At  the  same  time  if  you  find  this  to  be  the  fact:  that 
Mr.  Ilaines,  on  being  inquired  of  by  the  cashier  in  respect  of  the  propriety  of 
discounting  the  note,  had  replied  to  him,  "  These  nannes  are  undoubtedly  good 
for  §10,000,  but  my  relation  to  the  two  companies  is  such  that  I  decline  any 
part  in  the  decision  of  the  question  of  the  discount  of  the  note  "  and  thereupoa 
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withdrew  and  took  no  further  part  in  it,  I  don't  consider  the  mere  answering^ 
of  that  question  a  participation  in  the  transaction  in  such  a  manner  as  to  war- 
rant fixing  any  responsibility  upon  the  bank  for  any  knowledge  of  Mr.  Haines. 
There  is  one  other  matter  that  is  essential  to  the  maintenance  of  this  defense : 
Firsts  the  agreement  between  the  makers  and  the  railway  company  upon 
which  it  is  based ;  second^  the  knowledge  of  that  on  the  part  of  the  bank  (of 
both  of  which  I  have  heretofore  spoken);  and  thirds  a  violation  of  that  agree- 
ment in  the  actual  appropriation  of  the  note  at  the  time  of  the  discount  or  sub-^ 
sequently.  In  ^respect  to  that,  my  charge  to  you  is  that  the  misapplication  of  the 
proceeds  of  the  note,  made  by  the  officers  of  the  railway  company  without  the 
knowledge  and  without  the  participation  of  the  bank,  would  not  invalidate 
the  right  of  the  bank  to  recover  on  the  note.  It  is  only  a  knowledge  of  the^ 
purpose  of  the  officers  of  the  railway  corapanj^  to  make  the  misapplication,  and 
their  joining  in  effecting  that  purpose,  by  giving  them  the  amount  of  the  dis- 
count of  the  note  with  that  intention,  that  makes  them  responsible  for  the 
breach  of  faith  towards  the  makers  of  the  note.  For  instance,  in  respect  to 
the  $3,000  and  the  interest  on  it,  part  of  the  consideration  of  this  note  consisted 
of  the  payment  of  that  amount  of  indebtedness  from  the  railway  company  to- 
the  Lebanon  National  Bank,  incurred  by  an  original  transaction  with  it;  if  you 
find  that  that  was  a  legitimate  transaction,  and  that  the  proceeds  of  that  much 
of  the  note  were  applied  in  fact  according  to  the  intention  of  the  makers  of 
the  note,  then  the  Waynesville  National  Bank,  in  respect  to  that  part  of  the^ 
consideration,  stands  exactly  in  the  shoes  of  the  Lebanon  National  Bank,  and 
would  be  entitled  to  recover  for  that  part  of  the  consideration.  So  with  regard 
to  the  additional  amount  of  $1,500,  applied  in  another  similar  way ;  and  so 
with  regard  to  all  of  them.  These  notes  were  obligations  of  the  railway  com- 
pany, and  in  order  to  complete  the  defense  of  the  makers  of  the  note,  as  against 
the  bank,  on  this  ground,  it  must  be  shown  that  the  appropriation  of  the  pro- 
ceeds, in  which  the  bank  participated  with  knowledge,  was  contrary  to  that 
agreement;  that  is,  that  the  debts,  the  payment  of  which  was  provided  for  by 
the  appropriation,  were  not  embraced  within  the  terms  of  the  agreement  ac- 
cording to  which  the  note  was  originally  given. 

WALLACE  r.  M'CONNELL. 
(13  Peters,  136-152.     1839.) 

Opinion  by  Mb.  Justice  Thompson. 

Statement  of  Facts. —  This  case  comes  up  on  a  writ  of  error  from  the  dis- 
trict court  of  the  United  States  for  the  southern  district  of  Alabama.  The 
action  in  the  court  below  was  founded  upon  a  note,  which,  although  under 
seal,  is  considered  in  T-ennessee  a  promissory  note,  and  is  in  the  words  fol- 
lowmg:  "Three  years  and  two  months  after  date,  I  promise  to  pay  Corry 
M'Connell,  or  order,  at  the  office  of  discount  and  deposit  of  tBe  Bank  of  the 
United  States,  at  Nashville,  four  thousand  eight  hundred  and  eighty  dollars^ 
ninety-nine  cents,  value  received."  The  declaration  sets  out  this  note  accord- 
ing to  its  terms,  and  alleges  the  promise  to  pay  at  the  office  of  discount  and 
deposit  of  the  Bank  of  the  United  States,  at  Nashville,  without  averring  that 
the  note  was  presented  at  the  bank,  or  demand  of  payment  made  there.  The 
defendant  pleaded  payment  and  satisfaction  of  the  note,  and  issue  being  jomed 
thereupon,  the  cause  was  continued  until  the  next  term  thereafter.  At  which 
time  the  defendant  interposed  a  plea  />ui>  darrein  continuance^  alleging  that 
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the  plaintiff,  as  16  the  sum  of  $4,204,  part  and  parcel  of  the  sum  demanded  in 
the  declaration,  ought  not  further  to  have  and  maintain  his  action  therefor 
against  him,  because  that  sura  had  been  attached  by  Blocker  &  Co.,  by  pro- 
ceedings commenced  by  them  against  the  plaintiff  in  this  cause,  under  the  at- 
tachment law  of  Alabama,  in  which  he  was  summoned  as  garnishee.  And 
setting  out  the  proceedings  against  him  according  to  the  requireme,nts  of  that 
law,  and  under  which  he  was  examined  on  oath;  and  did  declare  that  he 
executed  the  note  to  the  said  M'Connell,  the  plaintiff  in  this  cause,  as  set  out 
in  the  declaration;  that  he  had  paid  on  the  note  $372.34,  and  that  the  re« 
mainder  of  the  said  note  was  due  by  him  to  said  M'Connell.  And  the  plea, 
further  sets  out  that,  under  the  proceedings  on  the  attachment,  the  court  had 
given  judgment  against  him  for  $4,204,  and  costs;  but  with  a  stay  of  all  fur- 
ther proceedings  until  the  further  disposition  of  the  case,  and  which  remains 
yet  undetermined. 

To  this  plea  the  plaintiff  demurred.  And  the  court  sustained  the  demurrer, 
and  gave  judgment  for  the  plaintiff  for  $(575.39,  the  residue  of  the  plaintiff's 
debt  in  his  declaration  mentioned,  by  default;  and  thereupon  gave  a  final  judg- 
ment for  the  plaintiff,  for  the  full  amount  of  the  note,  $4,880,  the  debt  afore- 
said, and  $394,  the  interest  assessed  by  the  clerk,  together  with  his  cost.  And 
the  plaintiff  remits  upon  the  record  the  sum  of  $351.28;  and  the  questions- 
arising  upon  this  record  have  been  made  and  argued  under  the  following  ob- 
jections: 1.  That  the  declaration  is  bad  .for  want  of  an  averment  that  the 
note  was  presented  and  payment  demanded  at  the  office  of  discount  and  de- 
posit of  the  Bank  of  the  United  States,  at  Nashville.  2.  That  the  matters 
pleaded  of  the  proceedings,  under  the  attachment  laws  of  Alabama,  were  suffi- 
cient to  bar  the  action,  as  to  the  amount  of  the  sum  so  attached;  and  that  the 
demurrer  ought  therefore  to  have  been  overruled.  3.  That  the  judgment  by 
nil  dicit,  for  the  $675.39,  was  erroneous. 

§  1539.    When  demand  need  not  be  averred  and  proved. 

The  question  raised,  as  to  the  sufficiency  of  a  declaration  in  a  case  where  the 
suit  is  by  the  payee  against  the  maker  of  a  promissory  note,  never  has  received 
the  direct  decision  of  this  court.  In  the  case  of  the  Bank  of  United  States  v. 
Smith,  11  Wheat,  171,  the  note  upon  which  the  action  was  founded  was  mado 
payable  at  the  office  of  discount  and  deposit  of  the  Bank  of  the  United  States, 
in  the  city  of  Washington;  and  the  suit  was  against  the  indorser,  and  the 
question  turned  upon  the  sufficiency  of  the  averment  in  the  declaration  of  a 
demand  of  payment  of  the  maker.  And  the  court  said,  when  in  the  body  of 
a  note  the  place  of  payment  is  designated,  the  indorser  has  a  right  to  presume 
that  the  maker  has  provided  funds  at  such  place  to  pay  the  note,  and  has^ 
a  right  to  require  the  holder  to  apply  at  such  place  for  payment.  In  the  opin- 
ion delivered  in  that  case,  the  question  now  presented  in  the  case  before  us  is 
stated;  and  it  said,  whether,  where  the  suit  is  against  the  maker  of  a  prom- 
issory note,  or  the  acceptor  of  a  bill  of  exchange,  payable  at  a  particular  place, 
it  is  necessary  to  aver  a  demand  of  payment  at  such  place,  and  upon  the  trial 
to  prove  such  demand,  is  a  question  upon  which  conflicting  opinions  have  been 
entertained  in  the  courts  in  Westminster  Hall.  But  that  the  question  in  such 
case  may,  perhaps,  be  considered  at  rest  in  England,  by  the  decision  of  the 
late  case  of  Rowe  v.  Young,  2  Brod.  &  B.,  165,  in  the  house  of  lords,  where 
it  was  held  that  if  a  bill  of  exchange  be  accepted,  payable  at  a  particular 
place,  the  declaration  on  such  bill,  against  the  acceptor,  must  aver  presentment 
at  that  place,  and  the  averment  must  be  proved.    But  it  is  there  said  a  con- 
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trary  opinion  has  been  entertained  by  courts  in  this  country';  that  a  demand 
on  the  maker  of  note,  or  the  acceptor  of  a  bill  payable  at  a  specified  place, 
need  not  be  averred  in  the  declaration  or  proved  on  the  trial ;  that  it  is  not  a 
condition  precedent  to  the  plaintiffs  right  of  recovery.  As  matter  of  prac- 
tice, application  will  generally  be  made  at  the  place  appointed,  if  it  is  believed 
that  funds  have  been  there  placed  to  meet  the  note  or  bill.  But  if  the  maker 
or  acceptor  has  sustained  any  loss  by  the  omission  of  the  holder  to  make  such 
application  for  payment,  at  the  place  appointed,  it  is  matter  of  defense  to  set 
up  by  plea  and  proof.  But  it  is  added,  as  this  question  does  not  necessarily 
arise  in  this  case,  we  do  not  mean  to  be  understood  as  expressing  any  decided 
opinion  upon  it,  although  we  are  strongly  inclined  to  think  that,  as  against  the 
jnaker  of  a  note  or  the  acceptor  of  a  bill,  no  averment  or  proof  of  a  demand  of 
]jayment  at  the  place  designated  would  be  necessary.  The  question  now  before 
the  court  cannot,  certainly,  be  considered  as  decided  by  the  case  of  the  Bank 
of  United  States  v.  Smith,  11  Wheat.,  171.  But  it  cannot  be  viewed  as  the 
mere  obiter  opinion  of  the  judge  who  delivered  the  judgment  of  the  court. 
The  attention  of  the  court  was  drawn  to  the  question  now  before  the  court, 
and  the  remarks  made  upon  it,  and  the  authorities  referred  to,  show  that  this 
court  was  fully  apprised  of  the  conflicting  opinions  of  the  English  courts  on 
ithe  question;  and  that  opinions,  contrary  to  that  of  the  house  of  lords,  in  the 
case  of  Rowe  v.  Young,  2  Brod.  &  B.,  165,  had  been  entertained  by  some  of 
the  courts  in  this  country ;  and  under  this  view  of  the  question,  the  court  say 
they  are  strongly  inclined  to  adopt  the  American  decisions.  As  the  precise 
question  is  now  psesented  by  this  record,  it  becomes  necessary  to  dispose  of  it. 

§  1340.  Authorities  reviewed. 

It  is  not  deemed  necessary  to  go  into  a  critical  examination  of  the  English 
^authorities  upon  this  point;  a  reference  to  the  case  in  the  house  of  lords,  which 
.was  decided  in  the  year  1820,  shows  the  great  diversity  of  opinion  enter- 
itained  by  the  English  judges  upop  this  question.  It  was,  however,  decided 
;that  if  a  bill  of  exchange  is  accepted,  payable  at  a  particular  place,  the  decla- 
ration in  an  action  on  such  bill  against  the  acceptor  must  aver  presentment  at 
ithat  place,  and  the  averment  must  be  proved.  The  lord  chancellor,  in  stating 
the  question,  said  this  was  a  very  fit  question  to  be  brought  before  the  house 
of  lords,  because  the  state  of  the  law,  as  actually  administered  in  the  courts,  is 
45uch  that  it  would  be  infinitely  better  to  settle  it  in  any  w^ay  than  to  permit  so 
controversial  a  state  to  exist  any  longer.  That  the  court  of  king's  bench  has 
been  of  late  3^ ears  in  the  habit  of  holding  that  such  an  acceptance  as  this  is  a 
general  acceptance;  and  that  it  is  not  necessary  to  notice  it  as  such  in  the 
declaration,  or  to  prove  presentment,  but  that  it  must  be  considered  as  matter 
of  defense;  and  that  the  defendant  must  state  himself  ready  to  pay  at  the 
place,  and  bring  the  money  into  court,  and  so  bar  the  action  by  proving  the 
truth  of  that  defense.  On  the  contrary,  the  court  of  common  pleas  was  in 
the  habit  of  holding  that  an  acceptance  like  this  was  a  qualified  acceptance, 
and  that  the  contract  of  the  acceptor  was  to  pay  at  the  place;  and  that  as 
matter  of  pleading,  a  presentment  at  the  place  stipulated  must  be  averred,  and 
that  evidence  must  be  given  to  sustain  that  averment;  and  that  the  holder  of 
the  bill  has  no  cause  of  action  unless  such  demand  has  been  made.  In  that 
case  the  opinion  of  the  twelve  judges  was  taken  and  laid  before  the  house  of 
lords,  and  will  be  found  reported  in  an  appendix  to  the  report  of  the  case  of 
Kowe  V.  Young,  2  Brod.  cfe  B.,  180.  In  which  opinions  all  the  cases  are 
referred  to  in  which  the  question  had  been  drawn  into  discussion;  and  the  re- 
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•suit  appears  to  have  been,  that  eight  judges  out  of  the  twelve  sustained  the 
doctrine  of  the  king's  bench  on  this  question,  notwithstanding  which  the  judg- 
ment was  reversed. 

It  is  fairly  to  be  inferred  from  an  act  of  parliament  passed  immediately 
thereafter,  1  &  2  Geo.  IV.,  c.  78,  that  this  decision  was  not  satisfactory.  By 
that  act,  it  is  declared  that  "after  the  1st  of  August,  1821,  if  any  person  shall 
accept  a  bill  of  exchange  payable  at  the  house  of  a  banker  or  other  place, 
without  further  expression  in  his  acceptance,  such  acceptance  shall  be  deemed 
and  taken  to  be,  to  all  intents  and  purposes,  a  general  acceptance  of  such  bill. 
But  if  the  acceptor  shall,  in  his  acceptance,  express  that  he  accepts  the  bill 
payable  at  a  banker's  house  or  other  place  only,  and  not  otherwise  or  else- 
where, such  acceptance  shall  be  a  qualified  acceptance  of  such  bill;  and  the 
acceptor  shall  not  be  liable  to  pay  the  bill  except  in  default  of  payment,  when 
such  payment  shall  have  been  first  duly  demanded  at  such  banker's  house  or 
other  place."  Bayley  on  Bills,  200,  note.  In  most  of  the  cases  which  have 
arisen  in  the  English  courts,  the  suit  has  been  against  the  acceptor  of  the  bill,  and 
in  some  cases  a  distinction  would  seem  to  be  made  between  such  a  case  and 
that  of  a  note  when  the  action  is  against  the  maker,  and  the  designated  place 
is  in  the  body  of  the  note.  But  there  can  be  no  solid  grounds  upon  which 
:such  a  distinction  can  rest.  The  acceptor  of  a  bill  stands  in  the  same  relation 
to  the  drawee  as  the  maker  of  a  note  does  to  the  payee;  and  the  acceptor  is 
the  principal  debtor  in  the  case  of  a  bill,  precisely  like  the  maker  of  a  note. 
The  liability  of  the  acceptor  grows  out  of,  and  is  to  be  governed  by,  the  terms 
of  his  acceptance,  and  the  liability  of  the  maker  of  a  note  grows  out  of,  and  is 
to  be  governed  by,  the  terms  of  his  note ;  and  the  place  of  payment  can  be  of 
no  more  importance  in  the  one  case  than  in  the  other.  And  in  some  of  the 
-cases  where  the  point  was  made  the  action  was  against  the  maker  of  a  promis- 
sory note,  and  the  place  of  payment  designated  in  the  body  of  the  note.  The 
-case  of  Nicholls  v.  Bowers,  2  Camp.,  498,  was  one  of  that  description,  decided 
in  the  year  1810;  and  it  was  contended  on  the  trial  that  the  plaintiff  was  bound 
to  show  that  the  note  was  presented  at  the  banking  house  where  it  was  made 
payable.  But  Lord  Ellenborough,  before  whom  the  cause  was  tried,  not  only 
decided  that  no  such  proof  was  necessary,  but  would  not  suffer  such  evidence 
to  be  given;  although  the  counsel  for  the  plaintiff  said  he  had  a  witness  in 
-court  to  prove  the  note  was  presented  at  the  banker's  the  day  it  became  due; 
his  lordship  alleging  that  he  was  afraid  to  admit  such  evidence  lest  doubts 
should  arise  as  to  its  necessity.  And  in  the  case  of  Wild  v.  Rennards,  1  Camp., 
425,  note,  Mr.  Justice  Bayley,  in  the  year  1809,  ruled  that  if  a  promissory  note 
is  made  payable  at  a  particular  place,  in  an  action  against  the  maker,  there  is 
no  necessity  for  proving  that  it  was  presented  there  for  payment. 

The  case  of  Saunderson  v,  Bowes,  14  East,  500,  decided  in  the  king's  bench 
in  the  year  1811,  is  sometimes  referred  to  as  containing  a  different  rule  of  con- 
struction of  the  same  words,  when  used  in  the  body  of  a  promissory  note,  from 
that  which  is  given  to  them  when  used  in  the  acceptance  of  a  bill  of  exchange. 
But  it  may  be  well  questioned  whether  this  use  warrants  any  such  conclusion. 
That  was  an  action  on  a  promissory  note  by  the  bearer  against  the  maker. 
The  note,  as  set  out  in  the  declaration,  was  a  promise  to  pay  on  demand  at  a 
specified  place,  and  there  was  no  averment  that  a  demand  of  payment  had 
been  made  at  the  place  designated.  To  which  declaration  the  defendant  de- 
murred ;  and  the  counsel,  in  support  of  the  demurrer,  referred  to  cases  where 
Xhe  rule  had  been  applied  to  acceptances  on  bills  of  exchange,  but  contended 
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that  the  rule  did  not  apply  to  a  promissory  note,  when  the  place  is  designated 
in  the  body  of  the  note.  Lord  Ellenborough,  in  the  course  of  the  argument, 
in  answer  to  some  cases  referred  to  by  counsel,  observed:  "Those  are  cases, 
where  money  is  to  be  paid  or  something  to  be  done  at  a  particular  time  as  well 
as  place,  therefore  the  part}'-  (defendant)  may  readily  make  an  averment  that, 
he  was  ready  at  the  time  and  place  to  pay,  and  that  the  other  party  was  not 
ready  to  receive  it;  but  here  the  time  of  payment  depends  entirely  on  tl^e 
pleasure  of  the  holder  of  the  note.  It  is  true  Lord  Ellenborough  did  not  seent 
to  place  his  opinion,  in  the  ultimate  decision  of  the  cause,  upon  this  ground* 
But  the  other  judges  did  not  allude  to  the  distinction  taken  at  the  bar  betweea 
that  case  and  the  acceptance  of  a  bill  in  like  terms,  but  placed  their  opinions, 
upon  the  terms  of  the  note  itself,  being  a  promise  to  pay  on  demand  at  a  par- 
ticular place.  And  there  is  certainly  a  manifest  distinction  between  a  promise 
to  pay  on  demand  at  a  given  place,  and  a  promise  to  pay  at  a  fixed  time  at 
such  place.  And  it  is  hardly  to  be  presumed  that  Lord  Ellenborough  intended 
to  rest  his  judgment  upon  a  distinction  between  a  promissory  note  and  a  bill 
of  exchange,  as  both  he  and  Mr.  Justice  Bayley  had  a  very  short  time  before, 
in  the  cases  of  Nicholls  v.  Bowes,  2  Camp.,  498,  and  Wild  v.  Rennards,  1 
Camp.,  425,  note,  above  referred  to,  applied  the  same  rule  of  construction  to- 
promissory  notes  where  the  promise  was  contained  in  the  body  of  the  note. 
Where  the  promise  is  to  pay  on  demand  at  a  particular  place,  there  is  no  cause 
of  action  until  the  demand  is  made,  and  the  maker  of  the  note  cannot  dis- 
charge himself  by  an  offer  of  pa3Mnent,  the  note  not  being  due  until  demanded. 
Thus  we  see  that  until  the  late  decision  in  the  house  of  lords  in  the  case  of 
Rowe  V.  Young,  and  the  act  of  parliament  passed  soon  thereafter,  this  question 
was  in  a  very  unsettled  state  in  the  English  courts ;  and  without  undertaking 
to  decide  between  those  conflicting  opinions,  it  may  be  well  to  look  at  the  light 
in  which  this  question  has  been  viewed  in  the  courts  in  this  country.  This, 
question  came  before  the  supreme  court  of  the  state  of  New  York  in  the  year 
1809,  in  the  case  of  Foden  v.  Sharp,  4  Johns.,  183,  and  the  court  said  the 
holder  of  a  bill  of  exchange  need  not  show  a  demand  of  payment  of  the  ac- 
ceptor any  more  than  of  the  maker  of  a  note.  It  is  the  business  of  the  acceptor 
to  show  that  he  was  ready  at  the  day  and  place  appointed,  but  that  no  one 
came  to  receive  the  money,  and  that  he  was  always  ready  afterwards  to  pay^ 
This  case  shows  that  the  acceptor  of  a  bill  and  the  maker  of  a  note  were  con- 
sidered as  standing  on  the  same  footing  with  respect  to  a  demand  of  payment 
at  the  place  designated.  And  in  the  case  of  Wolcott  v.  Van  Santvoord,  IT 
Johns.,  248,  which  came  before  the  same  court  in  the  year  1819,  the  same  ques- 
tion arose.  The  action  was  against  the  acceptor  of  a  bill  payable  five  months 
after  date  at  the  Bank  of  Utica,  and  the  declaration  contained  no  averment  of 
a  demand  at  the  Bank  of  Utica,  and  upon  a  demurrer  to  the  declaration  the 
court  gave  judgment  for  the  plaintiff.  Chief  Justice  Spencer,  in  delivering  the 
opinion  of  the  court,  observed  that  the  question  had  been  already  decided  ia 
the  case  of  Foden  v.  Sharp;  but  considering  the  great  diversity  of  opinioa 
among  the  judges  in  the  English  courts  on  the  question,  he  took  occasion  critic- 
ally to  review  the  cases  which  had  come  before  those  courts,  and  shows  very 
satisfactorily  that  the  weight  of  authority  is  in  conformity  to  that  decision^ 
and  the  demurrer  was  accordingly  overruled;  and  the  law  in  that  state  for  the 
last  thirty  years  has  been  considered  as  settled  upon  this  point.  And  although 
the  action  was  against  the  acceptor  of  a  bill  of  exchange,  it  is  very  evident 
that  this  circumstance  had  no  influence  upon  the  decision ;  for  the  court  say 
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that  in  this  respect  the  acceptor  stands  in  the  same  relation  to  the  payee  as  the 
maker  of  a  note  does  to  the  indorsee.  He  is  the  principal,  and  not  a  collateral 
debtor.  And  in  the  case  of  Caldwell  v.  Cassady,  8  Cow.,  271,  decided  in  the 
same  court  in  the  year  1828,  the  suit  was  upon  a  promissory  note  payable  sixty 
days  after  date  at  the  Franklin  Bank  in  New  York;  and  the  note  had  not  been 
presented  or  payment  demanded  at  the  bank.  The  court  said,  this  case  has  been 
already  decided  by  this  court  in  the  case  of  Wolcott  v.  Van  Santvoord.  And 
after  noticing  some  of  the  cases  in  the  English  courts,  and  alluding  to  the  con- 
fusion that  seemed  to  exist  there  upon  the  question,  they  add:  "That  whatever 
be  the  rule  in  other  courts,  the  rule  in  this  court  must  be  considered  settled, 
that  where  a  promissory  note  is  made  payable  at  a  particular  place  on^a  day 
certain,  the  holder  of  the  note  is  not  bound  to  make  a  demand  at  the  time  and 
place  by  way  of  a  condition  precedent  to  the  bringing  of  an  action  against  the 
maker.  But  if  the  maker  was  ready  to  pay  at  the  time  and  place,  he  may 
plead  it  as  he  would  plead  a  tender  in  bar  of  damages  and  costs  by  bringing 
the  money  into  court. 

It  is  not  deemed  necessary  to  notice  very  much  at  length  the  various  cases 
that  have  arisen  in  the  American  courts  upon  this  question,  but  barely  to  refer 
to  such  as  have  fallen  under  the  observation  of  the  court;  and  we  briefly  state 
the  point  and  decision  thereupon;  and  the  result  will  show  a  uniform  course  of 
-adjudication,  that  in  actions  on  promissory  notes  against  the  maker,  or  on  bills 
of  exchange,  where  the  suit  is  agamst  the  maker  in  the  one  case,  and  acceptor 
in  the  other,  and  the  note  or  bill  made  payable  at  a  specified  time  and  place,  it 
is  not  necessary  to  aver  in  the  declaration,  or  prove  on  the  trial,  that  a  demand 
of  payment  was  made  in  order  to  maintain  the  action.  But  that  if  the  maker 
or  acceptor  was  at  the  place  at  the  time  designated,  and  was  ready  and  offered 
to  pay  the  money,  it  was  matter  of  defense  to  be  pleaded  and  proved  on  his 
part. 

The  case  of  Watkins  v.  Crouch,  in  the  court  of  appeals  of  Virginia,  5  Leigh, 
522,  was  a  suit  against  the  maker  and  indorser,  jointly,  as  is  the  course  in  that 
state  upon  a  promissory  note  like  the  one  in  suit.  The  note  was  made  payable 
at  a  specified  time,  at  the  Farmers'  Bank,  at  Richmond,  and  the  court  of  ap- 
peals, in  the  year  1834^,  decided  that  it  was  not  necessary  to  aver  and  prove  a 
presentation  at  the  bank  and  demand  of  payment,  in  order  to  entitle  the  plaint- 
iff to  recover  against  the  maker,  but  that  it  was  necessary  in  order  to  entitle 
him  to  recover  against  the  indorser;  and  the  president  of  the  court  went  into 
a  very  elaborate  consideration  of  the  decisions  of  the  English  courts  upon  the 
question;  and  to  show  that  upon  common  law  principles  applicable  to  bonds, 
notes,  and  other  contracts  for  the  payment  of  money,  no  previous  demand  was 
necessary  in  order  to  sustain  the  action,  but  that  a  tender  and  readiness  to  pay 
must  come  by  way  of  defense  from  the  defendant;  and  that,  looking  upon  the 
note  as  commercial  paper,  the  principles  of  the  common  law  were  clearly 
against  the  necessity  of  such  demand  and  proof,  where  the  time  and  place  were 
specified,  though  it  would  be  otherwise  where  the  place,  but  not  the  time,  was 
specified;  a  demand  in  such  case  ought  to  be  made;  and  he  examined  the  case 
of  Sanderson  v.  Bowes,  to  show  that  it  turned  upon  that  distinction,  the  note 
being  payable  on  demand  at  a  specified  place.  The  same  doctrine  was  held  by 
the  court  of  appeals  of  Maryland,  in  the  case  of  Bowie  v.  Duvall,  1  Gill  &  J., 
175 ;  and  the  New  York  cases,  as  well  as  that  of  the  Bank  of  United  States  v. 
Smith,  11  Wheat.,  171,  are  cited  with  approbation,  and  fully  adopted;  and  the 
court  put  the  case  upon  the  broad  ground  that  when  the  suit  is  against  the 
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maker  of  a  promissory  note,  payable  at  a  specified  time  and  place,  no  demand 
is  necessary  to  be  averred,  upon  the  principle  that  the  money  to  be  paid  is  a 
debt  from  the  defendant,  that  it  is  dae  generally  and  universally,  and  will  con- 
tinue due,  though  there  be  a  neglect  on  the  part  of  the  creditor  to  attend  at  th& 
time  and  place  to  receive  or  demand  it.  That  it  is  matter  of  defense,  on 
the  part  of  the  defendant,  to  show  that  he  was  in  attendance  to  pay,  but  that 
the  plaintiflF  was  not  there  to  receive  it;  which  defense  generally  will  be  in  bar 
of  damages  only,  and  not  in  bar  of  the  debt.  The  case  of  Ruggles  v.  Patten^ 
8  Mass.,  480,  sanctions  the  same  rule  of  construction.  The  action  was  on  a 
promissory  note  for  the  payment  of  money,  at  a  day  and  place  specified;  and 
the  defendant  pleaded  that  he  was. present  at  the  time  and  place,  and  ready 
and  willing  to  pay,  according  to  the  tenor  of  his  promises,  in  the  second  count 
of  the  declaration  mentioned,  and  avers' that  the  plaintiff  was  not  then  ready 
or  present  at  the  bank  to  receive  payment,  and  did  not  demand  the  same  of 
the  defendant,  as  the  plaintiff  in  his  declaration  had  alleged;  the  court  said 
this  was  an  immaterial  issue,  and  no  bar  to  an  action  or  promise  to  pay 
money. 

So,  also,  in  the  state  of  N"ew  Jersey,  the  same  rule  is  adopted.  In  the  case  of 
Weed  V,  Van  Houten,  4  Halst.  (N.  J.),  189,  the  chief  justice  says:  "The  ques- 
tion is  whether,  in  an  action  by  the  payee  of  a  promissory  note,  payable  at  a 
particular  place,  and  not  on  demand,  but  at  time,  it  is  necessary  to  aver  a  pre- 
sentment of  the  note  and  demand  of  payment  by  the  holder  at  that  place,  at 
the  maturity  of  the  note."  And,  upon  this  question,  he  says:  "I  have  no  hes- 
itation in  expressing  my  entire  concurrence  in  the  American  decisions,  so  far  as 
is  necessary  for  the  present  occasion ;  that  a  special  averment  of  presentment 
at  the  place  is  not  necessary  to  the  validity  of  the  declaration,  nor  is  proof  of  it 
necessary  upon  the  trial.  This  rule,  I  am  satisfied,  is  most  conformable  to 
sound  reason,  most  conducive  to  public  convenience,  best  supported  by  the  gen- 
eral principles  and  doctrines  of  the  law,  and  most  assimilated  to  the  decisions, 
which  bear  analogy  more  or  less  directly  to  the  subject."  The  same  rule  has 
been  fully  established  by  the  supreme  court  of  Tennessee,  in  the  cases  of 
M'Nairy  v.  Bell,  and  Mulherrin  v,  Hannura,  1  Terg.,  602,  and  2  Yerg.,  81,  and 
the  rule  sustained  and  enforced  upon  the  same  principles  and  course  of  reason- 
ing upon  which  the  other  cases  referred  to  have  been  placed.  And  no  case,  in 
an  American  court,  has  fallen  under  our  notice,  where  a  contrary  doctrine  has 
been  asserted  and  maintained.  And  it  is  to  be  observed,  that  most  of  the  cases 
which  have  arisen  in  this  country,  where  this  question  has  been  drawn  into  dis- 
cussion, were  upon  promissory  notes,  where  the  place  of  paj^ment  was,  of  course, 
in  the  body  of  the  note.  After  such  a  uniform  course  of  decisions  for  at  least 
thirty  years,  it  would  be  inexpedient  to  change  the  rule,  even  if  the  grounds 
upon  which  it  was  originally  established  might  be  questionable;  which,  how- 
ever, we  do  not  mean  to  intimate.  It  is  of  the  utmost  importance  that  all  rules 
relating  to  commercial  law  should  be  stable  and  uniform.  They  are  adopted 
for  practical  purposes,  to  regulate  the  course  of  business  in  commercial  transac- 
tions; and  the  rule  here  established  is  well  calculated  for  the  convenience  and 
safety  of  all  parties. 

§  154L  Place  of  pmjment  of  a  note. 

The  place  of  payment  in  a  promissory  note,  or  in  an  acceptance  of  a  bill  of 
exchange,  is  always  matter  of  arrangement  between  the  parties  for  their  mu- 
tual accommodation,  and  may  be  stipulated  in  any  manner  that  may  best  suit 
their  convenience.     And  when  a  note  or  bill  is  made-  payable  at  a  bank,  as  is. 
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generally  the  case,  it  is  well  known  that,  according  to  the  usual  course  of  busi- 
ness, the  note  or  bill  is  lodged  at  the  bank  for  collection;  and,  if  the  maker  or 
acceptor  calls  to  take  it  up  when  it  falls  due,  it  will  be  delivered  to  him,  and 
the  business  is  closed.  But,  should  he  not  find  his  note  or  bill  at  the  bank,  he 
can  deposit  his  money  to  meet  the  note  when  presented;  and  should  he  be 
afterwards  prosecuted,  he  would  be  exonerated  from  all  costs  and  damages, 
upon  proving  such  tender  and  deposit.  Or,  should  the  note  or  bill  be  made  pay- 
able at  some  place  other  than  a  bank,  and  no  deposit  could  be  made,  or  he  should 
choose  to  retain  his  money  in  his  own  possession,  an  offer  to  pay  at  the  time 
and  place  would  protect  him  against  interest  and  costs,  on  bringing  the  money 
into  court ;  so  that  no  practical  inconvenience  or  hazard  can  result  from  the  es- 
tablishment of  this  rule  to  the  maker  or  acceptor.  But,  on  the  other  hand,  if 
a  presentment  of  the  note  and  demand  of  payment  at  the  time  and  place  are 
indispensable  to  the  right  of  action,  the  holder  might  hazard  the  entu'e  loss  of 
his  whole  debt. 

§  1 642.  Subseqtient  attachment  in  a  state  court  no  bar  to  suit  on  note  in  federal 
court 

The  next  point  presents  the  question  as  to  the  effect  and  operation  of  the 
proceedings  under  the  attachment  law  of  Alabama,  as  disclosed  by  the  plea. 
jmia  darrein  continuance.  The  plea  shows  that  the  proceedings  on  the  attach- 
ment were  instituted  after  the  commencement  of  this  suit.  The  jurisdiction  of 
the  district  court  of  the  United  States,  and  the  right  of  the  plaintiff  to  prose- 
cute his  suit  in  that  court,  having  attached,  that  right  could  not  be  arrested  or 
taken  away  by  any  proceedings  in  another  court.  This  would  produce  a  collis- 
ion in  the  jurisdiction  of  courts  that  would  extremely  embarrass  the  adminis- 
tration of  justice.  If  the  attachment  had  been  conducted  to  a  conclusion,  and 
the  money  recovered  of  the  defendant  before  the  commencement  of  the  present 
suit,  there  can  be  no  doubt  that  it  might  have  been  set  up  as  a  payment  upon 
the  note  in  question.  And  if  the  defendant  would  have  been  protected,  pro 
tanto,  under  a  recovery  had  by  virtue  of  the  attachment,  and  could  have 
pleaded  such  recovery  in  bar,  the  same  principle  would  support  a  plea  in  abate- 
ment of  an  attachment  pending  prior  to  the  commencement  of  the  present 
suit.  The  attachment  of  the  debt,  in  such  case,  in  the  hands  of  the  defendant^ 
would  fix  it  there  in  favor  of  the  attaching  creditor,  and  the  defendant  could 
not  afterwards  pay  it  over  to  the  plaintiff.  The  attaching  creditor  would,  in 
such  case,  acquire  a  lien  upon  the  debt,  binding  upon  the  defendant,  and  whicli 
the  courts  of  all  other  governments,  if  they  recognize  such  proceedings  at  all, 
could  not  fail  to  regard.  If  this  doctrine  be  well  founded,  the  priority  of  suit 
will  determine  the  right.  The  rule  must  be  reciprocal;  and  where  the  suit  in* 
one  court  is  commenced  prior  to  the  institution  of  proceedings  under  attach- 
ment in  another  court,  such  proceedings  cannot  arrest  the  suit;  and  the  maxim,. 
<im  prior  est  tempore,  portior  estjure^  must  govern  the  case.  This  is  the  doctrine 
of  this  court  in  the  case  of  Renner  v.  Marshall,  1  Wheat.,  216,  and  also  in  the 
case  of  Beaston  v.  Farmers'  Bank  of  Maryland,  12  Pet,  102;  and  is  in  conform- 
ity with  the  rule  that  prevails  in  other  courts  in  this  country,  as  well  as  in  the- 
English  courts;  and  is  essential  to  the  protection  of  the  rights  of  the  garnishee;, 
and  will  avoid  all  collisions  in  the  proceedings  of  different  courts,  having  the 
same  subject  matter  before  them.  5  Johns.,  100;  9  Johns.,  221,  and  the  cases^ 
there  cited.  In  the  case  now  before  the  court,  the  suit  was  commenced  prior  to 
the  institution  of  proceedings  under  the  attachment.  The  plea  waSy  therefore,, 
bad,  and  the  demurrer  properly  sustained. 
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§  1543.  Plea  puis  darrein  continuance  waives  prior  pleas. 

The  remaining  inquiry  is,  whether  the  judgment,  by  nil  dicit^  for  the  $675, 
was  properly  given  after  overruling  the  plea  jpww  darrein  continuance.  The  ar- 
gument at  the  bar  was  that,  as  the  attachment  went  only  to  a  part  of  the  debt, 
the  case  stood,  as  to  the  residue,  upon  the  original  plea  of  payment.  The  facts 
disclosed  in  the  plea^ww  darrein  continuance  do  not  raise  the  question  intended 
to  be  presented ;  for  the  defense  set  up  in  the  plea  puis  darrein  continuance 
goes  to  the  whole  cause  of  action,  and  leaves  no  part  unanswered.  And  it  may 
well  be  questioned  whether  such  pleading  ought  to  be  sanctioned,  even  if  the 
'plesL  puis  dar7*ein  continuance  went  only  to  a  part  of  the  cause  of  action.  It 
would  introduce  great  confusion  on  the  record  in  the  state  of  the  pleadings. 
It  is  laid  down  in  Bacon's  Abridg.,  6  Bac.  Ab.  by  Gwillim,  377,  that  if,  after  a 
plea  in  bar,  the  defendant  pleads  a  plea^wi*  darrein  continuance^  this  is  a  waiver 
of  his  bar,  and  no  advantage  shall  be  taken  of  anything  in  the  bar.  And  it  is 
added  that  it  seems  dangerous  to  plead  any  matter  puis  darrein  continuancey 
unless  you  be  well  advised,  because,  if  that  matter  be  determined  against  you, 
it  is  a  confession  of  the  matter  in  issue.  This  rule  was  adopted  in  Kimball  v. 
Huntington,  10  Wend.,  679.  The  court  say  the  plea  puis  darrein  continuajice 
waived  all  previous  pleas,  and  on  the  record  the  cause  of  action  was  admitted  to 
the  same  extent  as  if  no  other  defense  had  been  urged  than  that  contained  in 
this  plea.  In  the  case  now  before  the  court  the  oath  of  the  defendant,  taken 
in  the  proceedings  on  the  attachment,  is  made  a  part  of  the  \Ae^puis  darrein 
conti7iuance.  And  be  admits  that  he  executed  the  note  on  which  this  suit  is 
brought  for  $4,830.  That  he  had  paid  on  the  note  $372.34,  and  that  the  re- 
mainder of  the  note  was  due  by  him  to  the  plaintiff.  And  if  the  $4,204  at- 
tached could  not  be  deducted,  the  whole  debt,  according  to  his  own  admission, 
was  due,  except  the  $372.34  set  up  by  him  to  have  been  paid ;  and  the  plaintiff 
remits  upon  the  record  $35L28,  and  the  judgment  will  stand  within  a  few  dol- 
lars for  the  amount  admitted  by  the  defendant  to  be  due.  And  this  difference 
must  arise  from  some  error  in  the  mere  calculation,  and  may  easily  be  cor- 
rected.   The  judgment  of  the  court  below  is  accordingly  affirmed,  with  costs. 

§  1544.  Arresting  jndgment;  title  of  plaintiff.— The  fact  that  at  the  trial  plaintiflTs  name 
is  indorsed  on  the  back  of  the  bill  he  sues  upon  is  not  ground  for  arresting  judgment.  The 
fact  that  the  indorsement  is  not  stricken  out  does  not  show  that  the  plaintiff  has  no  interest  in 
the  bill.    VoweU  t?.  Alexander,*  1  Cr.  C.  C,  38. 

§  1545.  Surety. —  Under  a  statute  of  Greorgia,  passed  in  1826,  which  provides  that  the 
security  or  indorser  of  a  promissory  note  or  other  instrument,  after  the  same  has  become  due, 
may  require  the  holder  to  proceed  to  collect  the  same,  and,  if  he  does  not  do  so  within  three 
months  after  such  notice,  the  surety  or  indorser  shaU  be  no  longer  liable,  does  not  apply  where 
the  principal  is  a  resident  of  another  state.  The  courts  of  Georgia  having  so  decided,  their 
decisions  are  binding  on  this  court.     Davie  v.  Hatcher,  1  Woods,  456. 

§  1 54H.  Plaintiff  not  the  owner. —  It  is  a  defense  to  an  action  on  a  promissory  note  that  the 
plaintiff  in  whose  possession  the  same  is,  is  not  the  owner  of  it.  Hartshorn  v.  Green,*  1 
Minn.,  92. 

§  1 547.  Forfeiture  of  stock. —  A  corporation  that  has  forfeited  the  defendant's  stock  can- 
not recover  payment  of  his  note  given  before  forfeiture  for  an  unpaid  assessment  upon  such 
stock.  Neither  can  a  party  taking  the  note  after  maturity  recover  upon  it.  Ashton  v.  Bur- 
bank,  2  Dill..  435. 

§  1548.  Duty  to  make  settlement. —  A  note  given  provisionally  and  to  abide  a  settlement 
between  the  maker  and  the  payee  cannot  be  sued  upon  by  the  payee  until  settlement;  and 
this  must  be  proved.     McMicken  v.  Webb,*  6  How.,  292. 

§  1549.  Equitable  interest  in  mortgai^e.—  If  a  negotiable  note  and  a  mortgage  to  secure 
it  be  given  a  creditor  to  indemnify  him,  upon  an  agreement  that  they  sliall  be  retransferred 
when  he  has  been  indemnitied,  it  is  a  conveyance  in  trust  and  not  a  legal  mortgage.    The 
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maker  of  the  note  may  acquire  the  equitable  interest  of  the  assignor  and  use  it  as  a  defense 
to  an  action  on  the  note.     Warren  v,  Emerson,  1  Curt.,  289. 

§  1550.  Omission  to  stainp. —  An  objection  that  the  maker  of  a  promissory  note  omitted  to 
stamp  it,  with  intent  to  defraud  the  government,  and  that  therefore  it  was  void,  is  not  avail- 
able on  demurrer.    Campbell  v,  Wilcox,  10  Wall.,  481. 

§  1651.  Ultra  vires. — Two  railway  companies  consolidated  without  statutory  or  charter 
authority  so  to  do,  and  the  president  of  the  consolidated  company  gave  a  note  in  its  name  for 
the  price  of  a  steamboat  to  run  in  connection  with  the  roads.  Held,  vltra  vires,  and  notes  not 
recoverable.    Pearce  v,  Madison,  etc.,  R  Co.,  21  How.,  441. 

§  1552.  Ref nsal  to  allow  imrchaj^er  of  share  to  enter  firm.— The  fact  that  the  remaining 
partners  in  a  firm  would  not  allow  the  purchaser  of  an  aliquot  share  of  a  retiring  partner  to 
participate  in  the  business  is  not  a  defense  to  an  action  on  a  note  given  for  such  share.  Var- 
num  t?.  Monro,  2  Cr.  C.  C,  425. 

§  1553.  Iigary  to  stock  ill  transit;  set-oiF. —  In  an  action  on  bills  of  exchange  drawn  for 
the  price  of  transporting  certain  horses,  an  injury  to  such  horses  in  transit  is  not  a  defense 
which  can  be  set  up  in  bar  to  the  action.  It  must  be  set  up,  if  at  all,  by  way  of  set-off.  Cent. 
Ohio  Ky  Co.  v,  Thompson,  2  Bond,  296. 

g  1554.  Misappropriation. —  A.  accepted  a  draft  for  the  accommodation  of  B.  and  for  the 
special  purpose  of  enabling  B.  to  raise  money  to  pay  his  indebtedness  to  C.  Failing  to  nego- 
tiate the  draft,  B.  induced  C.  to  receive  it  for  the  amount  he  owed  him,  and  for  the  further 
consideration  of  advances  up  to  its  full  amount.  B.  agreed  to  take  up  the  acceptance  at  ma- 
turity, and  C.  was  informed  of  this  agreement  at  the  time  of  the  transfer.  The  draft  went 
to  protest.  Heldj  that  there  was  no  misappropriation  of  the  acceptance ;  that  the  negotiation 
was  for  value,  and  in  the  usual  course  of  business,  and  C.  was  held  entitled  to  recover  against 
A.    Leach  v.  Lewis,*  1  MacArth.,  112. 

§  1555.  Set-off.—  Debts  due  from  the  payee  to  the  maker  cannot  be  set  off  against  a  note 
discounted  at  the  l^nk  at  which  it  is  negotiable.  Mandeville  v.  Union  Bank  of  Georgetown,* 
9  Cr.,  9. 

§  1556.  One  of  several  defendants  will  not  be  allowed  to  introduce  an  account  of  his 
own  as  a  counterclaim  to  defeat  an  action  upon  a  joint  and  several  promissory  note  given  by 
all  the  defendants.    Great  Western  Insurance  Co.  v.  Pierce,*  1  Wyora.  Ty,  45. 

§  lo57.  A  Virginia  statute  provided  that  "assignments  of  bonds,  bills  and  promis^ry 
notes,  and  other  writings  obligatory  for  payment  of  money  or  tobacco,  shall  be  valid ;  and  an 
assignee  of  any  such  may  thereupon  maintain  an  action  of  debt,  but  shall  allow  all  just  dis- 
counts not  only  against  himself,  but  against  the  assignor  before  notice  of  the  assignment  was 
given  to  the  defendant."  The  maker  of  a  not«,  when  sued  upon  it  by  an  indorsee,  set  up  a 
note  given  by  the  assignor  as  a  set-off.  It  matured  before  the  note  sued  upon  became  due. 
Held,  a  valid  set-off.    Stewart  v,  Anderson,*  6  Cr.,  203. 

§  1558.  Maker  or  payee  has  no  right  of  set-off  against  indorsee.  National  Bank  of  Wash- 
ingtcm  v.  Texas,*  20  Wall.,  72. 

§  1559.  A  stockholder  of  a  bank  having  died  insolvent  and  largely  indebted  to  the  United 
States,  and  also  indebted  to  the  bank  as  indorser  of  discounted  notes,  held,  that  the  bank 
had  no  right  to  set  off  the  dividends  accruing  on  his  stock  against  the  notes.  Brent  v.  Bank 
of  Washington,  2  Cr.  C.  C,  517. 

§  1560.  An  acceptor  of  a  bill  cannot  set  off  the  bill  against  the  claim  of  B.,  the  indorser, 
on  another  bill  which  the  indorser  had  paid,  and  upon  which  A.  was  the  acceptor;  both  A. 
and  B.  being  accommodation  parties.     Robinson  v,  Kilbreth,*  1  Bond,  592. 

§  1 56 1.  The  defendant,  in  an  action  on  a  bill  of  exchange,  may  set  off  a  claim  he  has  upon 
the  plaintiff  for  not  having  insured  a  particular  sum  on  a  vessel,  as  he  was  ordered  and  boimd 
to  do;  the  vessel  being  lost  without  insuranca     De  Taslet  v.  Crousellat,  1  Wash.,  504. 

^  1562.  Damages  on  bills  paid  by  defendant  for  plaintiff  may  be  set  off  in  action  on  bilL 
Ibid. 

%  1563.  Note  of  plaintiff  may  be  set  off  against  his  claim  for  goods  sold  for  cash.  Stetti- 
nius  V.  Myer,*  4  Cr.  C.  C,  849. 

X.  Lost,  Destroyed  or  Stolen  Instruments. 

Summary  —  Non-negotiable  instrument;  bona  fide  holder,  §  1564. 

g  1564.  Certificates  of  money  due  A.  under  a  convention  between  the  United  States  and 

Mexico  were  issued  to  A.  by  the  treasury  department  of  the  United  States.    Three  of  them, 

for  $1,000  each,  were  indorsed  by  him  in  blank.     They  were  (it  was  alleged  but  not  proved) 

subsequently  lost  or  stolen.    A.  advertised  for  them,  and  notified  the  treasury  department  not 
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to  pay  them.  Subsequently  they  were  presented  for  payment  by  B.,  who  took  them  from  CX. 
in  good  faith  as  collateral  security  for  a  debt  due  B.  from  C.  Held,  that  such  certificates, 
though  not  negotiable  commercial  paper,  were  nevertheless  assignable  by  indorsement  in 
lilank;  that  as  B.  was  a  bona  flde  holder  his  title  was  good  against  A.,  but  that  B.,  being  a 
pledgee,  the  certificates  should  be  returned  to  A.  upon  his  repaying  B/s  advances  to  C,  or,  it 
A.  refused  to  repay  B.  the  amount  of  such  advances,  the  certificates  should  be  sold,  the  ad- 
vances repaid  to  B.,  and  the  balance  paid  to  A.  Baldwin  v,  EUy,  §  1565. 
[Notes.— See  §§  1566-1582J 

BALDWIN  V,  ELY. 

(9  Howard,  680-602.    1849.) 

Opinion  by  Taney,  0.  J. 

Statement  of  Faot8. —  This  case  is  brought  here  by  appeal  from  the  decision 
of  the  circuit  court  for  the  District  of  Columbia  for  the  county  of  Washington, 
sitting  as  a  court  of  chancery.  The  appellant  filed  his  bill  in  that  court,  stat- 
ing that  large  sums  of  money  were  awarded  to  him  under  the  convention  with; 
Mexico,  for  which  he  obtained  certificates,  payable  to  him  or  his  assigns,  from; 
the  treasury  department,  according  to  the. act  of  congress  of  September  1, 184:t 
(5  Stats,  at  Large,  452).  That  an^ong  these  certificates  were  three  for  $1,000* 
each,  numbered  989,  990  and  991;  that  upon  the  back  of  these  certificates^ 
among  others,  he  wrote  his  name,  but  without  any  words  of  transfer  or  assign- 
ment,  and  continued  to  hold  them  as  the  lawful  owner;  and  that  while  he  thus 
held  them,  the  said  three  certificates  were  either  casually  lost  by  him,  or,.as  he- 
verily  beh'eved,  purloined  or  stolen.  He  states  further  that,  upon  disoov^ering 
their  loss,  he  gave  notice  of  it  to  the  secretary  of  the  treasury,  who  agreed  to 
suspend  payment  iij  case  they  should  be  presented,  until  an  opportunity  should- 
be  afforded  him  to  regain  possession  of  them,  or  to  assert  his  right  by  some 
legal  proceeding;  but  that  he  had  been  unable  to- discover  where  these  certifir- 
cates  were,  or  who  held  them,  until  a  short  time  before  the  bill  was  filed,  when 
he  received  notice  from  the  department  that  they  had  been  presented  for  pay- 
ment on  behalf  of  the  appellee,  and  would  be  paid  accordingly,. unless  sufficient 
grounds  for  refusing  should  be  furnished  by  the  appellant;  and  that,  as  the 
appellee  resided  out  of  the  District  of  Columbia,  and  his^  agent  was  a  member 
of  congress,  and  therefore  not  liable  to  arrest,  he  was  without  remedy  except 
by  the  aid  of  the  court  to  obtain  a  discovery  of  the  right  and  title  which  Ely,, 
the  appellee,  possessed,  or  under  which  he  claimed ;.  and  prayed  that  he  might 
be  required  to  prove  and  show  how  the  certificates  were  procured  from  the  ap- 
pellant, and  for  what  consideration,  and  when  and  where,  and  to  produce  them 
before  the  court,  and  be  compelled  by  its  decree  to  deliver  them  to  the  com- 
plainant. 

The  appellee  appeared  and  put  in  his  answer,  in^  which  he  states  that  these- 
certificates,  indorsed  in  blank  by  the  appellant,,  were  delivered  to  him  by  ai 
certain  Perry  G.  Gardiner,  to  be  held  as  security  for  loans  and  advances  pre- 
viously made  by  the  appellee  to  the  said  Gardiner,,  and  also  for  such  further 
loans  and  advances  as  he  might  thereafter  make.  He  further  states  that  he 
afterwards  made  sundry  advances,  which  he  particularly  mentions,  and  that  he 
has  altogether  advanced  to  Gardiner  $2,077,  for  which  he  holds  these  certifi- 
cates. He  further  states  that,  at  the  time  he*  took.  them<  he  believed,  from 
Gardiner's  representations,  that  he  was  the  owner,  and  had  no  knowledge  or 
suspicion  of  any  circumstance  that  could  in  validate  his  title.  A^nd,  further,  that 
he  is  informed,  and  believes,  and  charges,  that  they  were  indorsed  with  the 
express  intention  of  passing  by  such  indorsement  a^  perfect  title  to  Gardiner,. 
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and  handed  by  the  appellant  to  him  that  he  might  go  into  the  market  and  ne- 
gotiate them,  and  apply  the  proceeds  in  payment  of  a  debt  due  from  Baldwin 
to  him.  The  transactions  between  the  appellee  and  Gardiner  are  set  out  in  the 
answer  much  more  particularly  and  in  detail  than  is  here  stated,  and  a  great 
portion  of  it  is  taken  up  in  stating  a  transaction  between  him  and  Gardiner 
concerning  a  pledge  of  other  certificates,  upon  which  a  large  portion  of  the  ad- 
vances now  due  were  originally  made,  and  explaining  how  these  three  certifi- 
cates became  finally  pledged  for  the  whole  amount  loaned  by  the  respondent, 
and  the  others  released.  But  it  is  unnecessary  to  state  these  particulars  here, 
because  we  see  nothing  in  the  case  to  impeach  the  fairness  and  good  faith  of  the 
appellee,  and  the  summary  above  given  is  sufficient  to  show  the  issues  upon 
-which  this  controversy  must  be  decided.  'Gardiner  was  examined  as  a  witness 
on  the  part  of  the  appellee,  and  sustains  in  every  respect  the  statement  in  the 
answer.  But  his  testimony  is  objected  to  by  the  appellant,  first,  upon  the 
ground  that  he  is  interested,  and  therefore  incompetent;  and  secondly,  that  if 
he  is  competent,  he  is  not  worthy  of  credit.  It  is  not  necessary  to  express  an 
opinion  upon  the  validity  of  either  of  these  objections,  for  the  admission  or  re- 
jection of  his  testimony  would  not  change  the  equity  of  the  case. 

§  1565.  Bonoj  Ji4e  pledgee  of  government  certificates  that  were^  after  assign- 
ment in  blanks  lost  or  stolen^  held  to  have  a  good  title  against  original  owner. 

Putting  aside,  therefore,  the  testimony  of  Gardiner,  it  appears  from  the  bill 
and  answer  that  the  appellee  is  in  possession  of  these  certificates,  claiming  title 
to  them  as  assignee.  The  act  of  congress  directs  that  such  certificates  shall  be 
made  payable  to  the  person  entitled  under  the  award  of  the  commissioners,  his 
legal  representatives  or  assigns^  and  the  certificates  in  question  were  issued  in 
conformity  to  the  law,  and  made  payable  to  the  party,  his  legal  representa- 
tives or  assigns,  upon  the  surrender  of  the  certificates  at  the  department.  They 
are  therefore  legally  transferable  by  assignment,  and  no  particular  form  of  as- 
signment is  prescribed.  The  certificates  in  question  were  indorsed  in  blank  by 
the  appellant,  and  that  indorsement  would  be  altogetlier  useless  and  unmean- 
ing, unless  made  for  the  purpose  of  transferring  the  property  to  an  assignee, 
and  authorizing  any  person  entitled  to  it  in  that  character  to  write  over  his 
name  a  formal  and  regular  assignment,  if  it  should  become  necessary,  or  he 
should  deem  it  his  interest  to  do  so.  The  holders  of  certificates  of  this  descrip- 
tion, thus  indorsed  in  blank,  have  always  been  recognized  at  the  treasury  depart- 
ment as  assignees,  without  any  formal  assignment,  and  the  money  due  on  the 
certificate  paid  to  them,  except  only  when  doubts  were  entertained  of  the  gen- 
uineness of  the  indorsement,  or  notice  given  that  the  title  of  the  holder  was 
disputed.  Neither  the  law  nor  the  usages  of  the  department  require  that  the 
indorsement  or  assignment  should  be  attested  by  a  witness.  There  is  nothing, 
therefore,  in  the  form  and  character  of  the  indorsement^  calculated  to  awaken 
suspicion  that  the  appellee  had  obtained  them  unfairly.  The  handwriting  of  the 
appellant  is  admitted,  and  the  indorsement  is  according  to  the  usage  sanctioned 
by  the  department  at  which  they  are  to  be  paid.  His  possession,  therefore, 
upon  established  principles  of  law,  is  prima  facie  evidence  that  he  is  entitled 
to  the  property  until  the  contrary  appears.  A  different  rule  would  put  in 
jeopardy  the  title  to  a  great  portion  of  this  scrip,  which  has  been  fairly  pur- 
chased for  a  valuable  consideration.  For  it  has  been  a  common  article  of 
traffic,  and  much  of  it  has  passed  through  a  variety  of  hands,  with  no  other  evi- 
dence of  an  assignment  to  the  holder  but  the  indorsement  in  blank  of  the  orig- 
inal payee.    We  do  not  mean  to  say  that  these  certificates  are  to  be  regarded 
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as  commercial  instruments,  to  be  regulated  by  the  commercial  law,  and  that 
the  holder  is  entitled  to  all  the  rights  which  belong  to  a  bona  fide  indorsee  of  a 
promissory  note.  He  certainly  is  not.  They  are,  however,  property,  and  the 
legal  right  to  them  may,  under  the  act  of  congress,  be  transferred  to  another, 
like  the  right  to  any  other  property.  And  the  possession  of  them  by  the  ap- 
pellee, with  the  customary  form  of  assignment  indorsed  upon  them,  in  the 
Jiandwriting  of  the  party  to  whom  they  were  originally  issued,  entitles  him  to 
the  benefit  of  the  legal  presumptions  in  favor  of  his  right  which  always  arise 
from  possession,  until  proof,  is  offered  to  the  contrary.  Now  the  appellant 
offers  no  proof  that  the  certificates  were  lost  or  stolen,  as  charged  in  his  bill, 
nor  any  proof  that  they  remained  in  his  possession  after  he  indorsed  them,  nor 
any  evidence  that  the  indorsement  was  made  for  any  other  purpose  than  that 
"which  it  imports,  that  is,  for  the  purpose  of  transferring  it  to  another  person. 

It  is  true  that  it  appears  from  the  testimony  of  witnesses  to  whom  there  can 
be  no  objectjpn,  that  these  certificates  were  advertised  by  the  appellant  as  hav- 
ing been  improperly  obtained  from  him,  and  that  his  advertisement  appeared 
in  some  newspaper  before  they  were  pledged  the  second  time  to  Ely.  But  the 
advertisement  is  no  evidence  of  the  fact  stated  in  it,  and  there  is  no  reason  to 
believe  that  it  came  to  the  knowledge  of  the  appellee  before  the  last  transac- 
tion between  him  and  Gardiner.  And  if  Gardiner's  testimony  is  rejected,  there 
is  no  evidence  in  the  case  to  support  the  allegations  in  the  appellant^s  bill,  nor 
any  ground  upon  which  he  can  entitle  himself  to  the  relief  he  asks  for.  Be- 
sides, the  object  of  the  appellant's  bill  is  for  discovery  as  well  as  relief,  and  to 
obtain  from  the  appellee  a  discovery  of  the  right  and  title  which  he  possesses, 
or  under  which  he  claims.  The  answer,  therefore,  is  responsive  to  the  bill 
when  it  states  the  transactions  with  Gardmer,  and  the  circumstances  under 
which  he  received  the  certificates,  and  the  advances  he  made  upon  them.  And 
it  is  entitled  to  all  the  weight  which  the  rules  of  equity  give  to  an  answer  when 
it  is  responsive  to  the  bill  and  speaks  of  facts  within  the  personal  knowledge 
of  the  respondent. 

The  case  of  Williamson  v,  Thomson,  16  Yes.  Jr.,  442,  relied  on  by  the  ap- 
pellant, depended  on  different  principles.  The  East  India  certificate  in  dispute 
in  that  case  was  not  by  law  assignable,  and  the  order  indorsed  upon  it  by  the 
party  to  whom  it  was  issued,  to  pay  the  amount  to  another,  did  not  transfer 
the  legal  right  to  the  money.  It  might  pass  the  equitable  title,  if  so  intended, 
but  nothing  more.  The  decision  turned  upon  the  meaning  and  intention  of  the 
indorsement.  The  court  of  chancery  was  called  upon  to  expound  it,  and  to  de- 
termine, from  the  evidence,  whether  it  was  intended  as  a  transfer  of  the  equi- 
table right,  or  as  an  authority  merely  to  receive  the  money  as  the  agent  of  the 
original  payee,  and  for  his  use.  The  court  determined  that  he  took  it  in  the 
latter  character,  but  upon  evidence  which  presented  a  case  altogether  unlike 
the  one  now  before  us. 

The  decree  of  the  circuit  court  dismissing  the  bill  cannot,  however,  be  sus- 
tained. The  appellee  admits  that  he  did  not  purchase  the  certificates  from 
Gardiner,  but  took  them  as  security  for  the  money  loaned.  Consequently,  the 
appellant  is  entitled  to  redeem,  upon  payment  of  the  advances  stated  in  the 
answer,  with  interest  upon  the  several  sums  from  the  time  they  were  respect- 
ively loaned.  The  decree  of  the  court  below  must,  therefore,  be  reversed,  with 
the  costs  in  this  court,  and  the  case  remanded,  with  directions  to  cause  an  ac- 
count to  be  stated  in  conformity  to  this  opinion,  and  to  pass  a  decree  requiring 
the  certificates  to  be  delivered  to  the  appellant  upon  his  paying  or  tendering  to 
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the  appellee  the  amount  found  to  be  due,  and  in  case  the  money  is  not  paid  or 
tendered  by  a  day  to  be  fixed  by  the  circuit  court,  then  the  certificates  to  be 
sold,  and  the  proceeds  apportioned  between  the  parties  in  the  manner  herein 
directed.  In  taking  the  account,  the  appellee  is  to  be  allowed  the  whole  amount 
of  the  loans  and  advances  to  Gardiner,  for  which  these  three  certificates  were 
ultimately  left  in  pledge.  And  as  the  appellant  did  not  oflFer  to  redeem  them, 
and  insisted  on  their  absolute  redelivery  to  him,  the  court  think  that,  under  the 
circumstances  as  they  appear  in  the  record,  the  appellee  is  equitably  entitled  to 
his  costs  in  the  circuit  court,  and  they  are  accordingly  in  the  account  to  be 
charged  against  the  appellant.  But  as  regards  the  costs  in  this  court,  the  ap- 
pellant, by  the  established  rules  and  practice  of  the  court,  is  entitled  to  recover 
them,  and  they  must  be  charged  against  the  appellee.  A  mandate  will  be 
issued  to  the  circpit  court  in  conformity  with  this  opinion. 

§  1566.  Note  destroyed  by  holder. — The  plaintiff  sued  for  a  sum  due  on  settlement,  but 
alleged  that  he  bad  destroyed  the  note.  On  exception  to  the  petition,  Woods,  J.,  delivered 
the  following  opinion:  The  exception  must  be  sustained.  Applying  tbe  rule  that  a  pleading 
should  be  most  strongly  construed  against  the  pleader,  the  petition  in  effect  avers  a  voluntary 
destruction  by  the  plaintiff  of  the  evidence  of  the  debt,  to  recover  which  his  suit  is  brought. 
In  such  a  case  there  can  be  no  recovery,  based  either  on  the  instrument  itself  or  on  the  debt, 
which  was  the  consideration  for  which  the  instrument  was  given.  (Angell  v,  Ft'lton,  8 
Johns.,  149;  Vanauken  v.  Hombeck,  2  Green  (N.  J.),  179;  Fisher  v,  Mershong,  3  Bibb,  527; 
Blade  v,  Noland,  12  Wend.,  173;  "Joannes"  v.  Bennett,  5  Allen,  173;  Broad  well  v.  Styles, 
8  Halst.  N.  J.  L.,  58;  Rev.  Civil  Ckxie,  art.  2279;  Code  Nap.,  ai't.  1348;  Nagel  v.  Mignot,  7 
Martin,  657).     Booth  v.  Smith,  3  Woods,  19. 

g  1567.  Recovery  on  one-half  of  bank  note.— Where  half  of  a  bank  note  is  lost,  the 
holder  may  recover  the  whole  amount  on  indemnifying  the  bank.  Armat  v.  The  Bank,*  2  Or. 
C.  C.  180. 

§  1 568.  A  bank  note  was  cut  in  two,  one-half  of  it  sent  by  one  mail  and  the  other  half  by 
another  subsequent  mail,  to  the  same  person.  One  half  failed  to  reach  him.  Held,  that  he 
might  recover  the  whole  iamount  of  tae  note,  on  presenting  one-half  of  it  and  showing  the 
loss  of  the  other  half.     Bullet  v.  Bank  of  Pennsylvania,  2  Wash.,  172. 

§  1569.  Assignee  to  sue;  losj*  of  note;  recovery.-:- A  note  indorsed  merely  to  enable  the 
indorsee  to  collect  it,  and  which  has  been  lost,  may  be  recovered  uipon  for  the  benefit  of 
the  original  promisee,  in  the  name  of  the  assignee.     Leavitt  v.  Cowles,  2  McL.,  491. 

§  1570.  Stolen  notes;  recovery  by  owner;  notice;  record  of;  onstom. — A  bank  purchased 
treasury  notes  overdue,  and  after  notice  that  they  had  been  stolen.  In  an  action  to  recover 
them  the  bank  attempted  to  prove  that  it  was  not  the  custom  of  dealers  in  government  se- 
curities to  keep  records  of  those  alleged  to  have  been  stolen.  Held,  that  the  owners  might 
recover  the  notes,  and  that  bankers  and  others  could  not  establish  a  custom  in  their  own  in- 
^terest  which  would  contravene  the  established  commercial  law  as  to  the  rights  of  those  who 
buy  overdue  paper,    Vermilye  v.  Adams  Ex.  Co.,  21  Wall.,  138. 

§  15 "31.  Indemnity.— The  indorsee  of  a  lost  bill  of  exchange  cannot  i recover  against  the 
payee  without  tendering  indemnity,  and  making  demand  upon  the  drawer  for  a  new  bilL 
Riggs  V,  Graeff,*  2  Cr.  C.  C,  298. 

§  1572.  Pi-oof  of  genuineness.— Bank  notes  and  drafts  stolen  from  a  letter  are  sufficiently 
proved  if  the  person  sending  them  is  able  to  state  that  they  were  fair  upon  their  faces,  ap- 
peared genuine,  and  passed  as  instruments  of  value.    United  States  v.  Keen,  1  McL.,  429. 

g  1578.  Accounting  for  non-pro:luction. —  It  is  sufficient  to  account  for  the  non-production 
of  bills  to  show  that  they  are  in  England  on  file  in  a  bankruptcy  court.  Palmer  v.  Blight,* 
2  Wash.,  96. 

§  1574.  A  note  was  delivered  to  a  person.  It  was  proved  that  he  was  afterwards  assassi- 
nated by  insurrectioilary  negroes,  that  it  was  their  custom  to  destroy  the  papere  of  those  they 
assassinated,  and  that  the  town  where  the  person  lived  was  burned.  Held,  insufficient  to 
establish  the  loss  of  the  note  so  as  to  permit  secondary  evidence  of  its  contents  to  be  intro- 
duced. Evidence  of  the  burning  of  such  person's  house  should  have  been  introduced.  Vuy- 
ton  V,  Brenell,  I  Wash.,  469. 

§  1575.  Evidence  that  drafts  are  among  the  papers  of  a  former  holder,  to  whom  they  were 
paid  by  the  payee,  and  cannot  be  found  or  are  lost,  and  that  they  are  the  property  of  the 
payee,  is  sufficient  after  long  lapse  of  time  without  their  being  produced  by  other  parties,  to 
entitle  the  payee  to  recover.     Fremont  v.  United  States,*  4  Ct.  CI.,  252. 
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§  1576.  To  establish  that  certain  drafts  were  lost  it  was  shown  that  they  were  given  to  a 
receiver,  to  whom  and  others  likely  to  have  them  application  had  been  made  for  them  without 
success.  Held,  insufficient  evidence  of  the  loss,  no  evidence  being  given  that  application  or 
search  had  been  made  for  them  in  the  court  that  appointed  the  receiver,  and  to  which  the 
drafts  were  likely  to  have  been  returned  by  him  with  other  papers.  Rogers  v.  Durant,*  16  Otto, 
644. 

§  1577.  An  indorser  is  a  competent  witness  against  his  immediate  indorsee  to  prove  a 
written  agreement  made  between  them,  but  destroyed  by  fire,  that  the  indorsement  was  made 
pro  forma  merely  to  pass  title  to  the  paper,  and  that,  notwithstanding  his  indorsement,  the  in- 
dorser sliould  not  be  liable  as  such.     Davis  v.  Brown.  4  Otto,  433  (^^  1410-15). 

§  157s.  Secondary  evidence. —  Secondary  evidence  of  the  contents  of  a  note  indorsed  in 
blank,  which  had  been  put  into  an  attorney's  hands  for  collection,  but  which  could  not  be  found 
after  his  death,  held,  admissible.     Patriotic  Bank  v.  Little,  2  Or.  C.  C,  627. 

§  1579.  Parol  evidence  is  admissible  to  show  the  contents  of  a  note  canceled  and  Burren- 
dered  to  the  maker.     Bank  of  Washington  v,  Pierson,  2  Cr.  C.  C,  685. 

§  1 580.  Where  a  note  was  claimed  to  be  lost,  and  a  witness  swore  to  having  presented  the 
note  to  one  of  the  makers  for  payment,  who  admitted  the  note  to  be  due,  and  that  he  lost  the 
note,  and  the  plaintiff  also  produced  what  purported  to  be  a  notarial  copy  of  the  same  note, 
held,  that  the  copy  was  admissible,  and,  taken  in  connection  with  the  witness*  testimony, 
afforded  a  presumption  that  the  note  copied  by  the  notary  was  the  same  that  the  witness  pre- 
sented for  payment.    Peabody  v.  Denton,  2  Gall.,  351. 

§  1 581.  Secondary  evidence  is  not  admissible  to  prove  the  contents  of  a  written  instrument 
without  first  showing  that  it  is  not  in  possession  of  the  person  offering  the  evidence,  and  this 
rule  is  not  affected  by  the  statute  dispensing  with  proof  of  execution  except  where  it  is  de- 
nied by  affidavit.     Sebree  v.  Dorr,  9  Wheat.,  55S. 

§  16»2.  It  need  not  be  proved  that  a  note  was  destroyed,  in  order  to  introduce  secondary 
evidence  of  it.  Proof  that  it  is  lost,  mislaid  or  cannot  be  found  is  enough  —  the  party  offer- 
ing secondary  evidence  not  being  in  fault.  And  secondary  evidence  of  the  note  need  not  be 
a  notarial  copy  of  the  note,  nor  need  such  loss  be  alleged  in  the  declaration  in  order  to  admit 
secondary  proof.    Renner  r.  Bank  of  (Columbia,  9  Wlieat.,  581  (g§  754-759). 


XI.  Partnebship  Paper. 

Summary—  iVbfe  by  one  partner;  bona  flde  holder,  g§  1588,  1584. 

§  1583.  Notes  payable  at  bank  are  governed  by  the  law  merchant  in  AlabamU,  and  an  in- 
dorsee of  a  note  for  value,  without  notice,  and  before  maturity,  takes  it  free  of  equities  which 
might  have  been  urged  against  his  indorser,  such  as  that  the  note  #vas  issued  by  one  partner 
in  the  firm  name  after  a  dissolution  and  in  fraud  of  his  copartners.  Smyth  v.  Strader, 
§§  1585-1593. 

§  1584.  A  partner  cannot  testify,  as  against  an  innocent  indorsee  of  his  firm's  note,  that  it 
was  issued  by  one  jiartner  in  fraud  of  himself  and  other  copartners  after  the  firm  had  been 
dissolved.     Ibid, 

[Notes.-  See  §g  1594-1608.] 
• 

SMYTH  V.  STRADER. 

(4  Howard,  404-420.     1845.) 
• 
Error  to  U.  S.  Circuit  Court,  Southern  District  of  Alabama, 
Opinion  by  Mr.  Justice  McLean. 

Statement  of  Facts. —  The  plaintiff  brought  his  action  as  the  second  indorsee 
of  two  promissory  notes  in  favor  of  E.  Stevenson,  purporting  to  be  signed  by 
Strader,  Perrine  &  Co.,  which  partnership  consisted  of  Daniel  P.  Strader,  James 
Perrine,  E.  Stevenson  and  John  H.  Woodcock.  The  notes  were  assigned  by 
Stevenson  to  Stinson  and  Campbell,  of  New  Orleans,  and  by  them  to  the  plaint- 
ij0f.  Stevenson  died  before  the  commencement  of  the  suit,  and  the  process  was 
served  only  on  Perrine  and  Woodcock.  At  the  fall  term  of  1842,  Woodcock 
pleaded  a  discharge  under  the  bankrupt  law,  and  Perrine  pleaded  that  the  part- 
nership of  Strader,  Perrine  &  Co.  commenced  in  November,  1835,  and  that  in 
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December  of  the  sarae  year  he  withdrew  from  it.  That  at  the  time  of  leaving 
the  firm  he  sold,  for  $1,000,  his  interest  to  Stevenson,  who,  by  Stinson  and 
Campbell,  through  one  Primrose,  paid  him  the  above  sum;  and  that  they  knew 
of  his  withdrawal.  That  the  notes  were  antedated,  and  were  not  in  possessioa 
of  Stinson  and  Campbell,  or  assigned  to  them,  till  after  the  17th  of  May,  1836. 
Issues  being  joined  on  these  pleas,  the  case  was  submitted  to  a  jury,  who 
found  in  favor  of  Perrine,  and  that  Woodcock  had  been  discharged  under  the 
bankrupt  law. 

The  questions  for  decision  arise  on  a  bill  of  exceptions,  taken  by  the  plaint- 
iff. The  plaintiff  proved,  by  the  deposition  of  Hood,  that  Stevenson  was  a 
member  of  the  firm  of  Strader,  Perrine  &  Co.,  and  that  he  executed  the  notes, 
and  that  they  are  dated  before  any  public  notice  was  given  of  the  dissolutioa 
of  the  firm.  That  the  firm  of  Stinson  and  Campbell  were  indebted  to  the  plaint- 
iff, in  a  large  sum,  in  the  summer  of  1831;  and  that  in  part  payment,  the  notes, 
before  maturity,  were  assigned  to  him,  for  which  a  credit  on  their  account  was 
entered.  And  here  the  plaintiflTs  evidence  closed.  The  defendant  Perrine 
proved  "  that  he  withdrew  from  the  firm  the  6th  of  December,  1835,  but  that 
there  was  no  public  advertisement,  giving  notice  of  the  dissolution  of  the  firm, 
.  until  the  23d  of  April,  1836,  although  the  fact  was  known  to  Stinson  and  Camp- 
bell at  the  time  of  Perrine's  withdrawal."  The  defendant  also  proved,  by  Joha 
Test,  that  in  August,  1836,  he  saw  in  the  hands  of  the  plaintiff's  agent  an  ac- 
count current  between  him  and  the  firm  of  Stinson  and  Campbell ;  that  he  made 
a  copy  of  the  same,  which  he  produced,  and  from  which  it  appeared  that  no 
credit  had  been  entered  for  the  notes  sued  on. 

§  1585.  ]}fotes  payable  at  a  bank  are  governed  by  the  law  merchant  in  Ala- 
bama, An  indorsee  of  a  note  for  value  without  notice^  and  before  its  maturity y  is 
not  affected  by  fraud  in  its  inception. 

The  plaintiff's  counsel  moved  the  court  to  exclude  from  the  jury  all  testi- 
mony as  to  the  transactions  between  Stevenson  and  the  firm  of  Stinson  and 
•Campbell,  or  between  Stevenson  and  the  other  members  of  the  firm  of  Strader, 
Perrine  &  Co.,  there  being  no  proof  of  any  notice  to  the  plaintiff  of  any  of 
these  matters  insisted  on  by  the  defendant  in  his  defense.  But  the  court  over- 
ruled the  motion,  and  '^  instructed  the  jury,  that  if  they  believed  the  said  notes 
were  made  by  Stevenson,  without  the  knowledge  and  consent  of  his  ptirtners, 
:and  that  he  passed  them  off  to  the  said  Stinson  and  Campbell  without  the 
knowledge  or  consent  of  his  partners,  and  that  if  the  said  Stinson  and  Camp- 
bell, at  the  time  of  their  receiving  the  notes,  knew  that,  prior  to  that  time,  to 
Yrit,  on  the  6th  of  December,  1835,  Perrine  had  withdrawn  from  said  firm,  and 
inras  not  then  a  partner,  and  that  if  it  was  also  proved  to  them  that  the  said 
notes  were  passed  to  the  said  Stinson  and  Campbell  by  Stevenson  for  his  indi- 
vidual benefit,  and  not  for  the  interest  and  benefit  of  the  said  firm,  and  that 
i;his  was  known  to  the  said  Stinson  and  Campbell  when  they  received  the  said 
notes,  that  then  the  jury  must  find  for  Perrme,  the  defendant."  To  the  above 
ruling  and  instruction,  exceptions  were  taken  by  the  plaintiff.  From  the  in- 
struction of  the  court,  it  appears  the  notes  in  controversy  were  considered  as  gov* 
erned  by  the  law  merchant.  By  the  Alabama  statute  of  1812  (Clay's  Dig.,  381), 
the  assignee  of  "  bonds,  obligations,  bills  single,  promissory  notes,  and  all  other 
writings  for  the  payment  of  money,"  may  sue  in  his  own  name;  but  all  equities 
lind  grounds  of  defense  remain  open  as  fully  as  though  the  instrument  had  not 
been  assigned,  until  the  defendant  had  notice  of  the  assignment.  But  by  the 
-act  of  1828,  Clay's  Dig.,  383,  it  is  provided  "  that  the  same  remedy  on  bills  of 
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exchange,  foreign  and  inland,"  and  on  promissory  notes  payable  in  bank,  shall 
be  governed  by  the  law  merchant  as  to  days  of  grace,  protest  and  notice ; "  and^ 
by  the  succeeding  section,  all  other  contracts  for  the  payment  of  money,  etc., 
are  made  "assignable  as  heretofore,  and  the  assignee  may  maintain  such  suit 
thereon  as  the  obligee  or  payee  could  have  done,  whether  it  be  debt,  covenant 
or  assumpsiV^  The  phraseology  of  this  section  would  seem  to  place  all  other 
instruments,  for  the  payment  of  money,  etc.,  on  a  different  footing  from  those 
described  in  the  preceding  section.  The  provision  of  that  section  appears  only 
to  relate  to  the  remedy  on  bills  of  exchange  and  promissory  notes  payable  at 
bank  under  the  law  merchant,  as  regards  the  days  of  "grace,  protest  and  no- 
tice." But  as  the  following  section  defines  the  rights  of  the  assignee  of  "all 
other  contracts  in  writing  for  the  payment  of  money,"  etc.,  it  may  perhaps  be 
fairly  inferred  that  the  legislature  intended  the  negotiability  and  character  of 
the  instruments  above  named  should  be  regulated  by  the  general  commercial 
law.  Such  seems  to  be  the  opinion  of  the  supreme  court  of  Alabama.  In  the 
case  of  M'Donald  v.  Ilusted,  3  Ala.,  297,  it  was  held  "  that  a  note  made  nego- 
tiable and  payable  at  bank  is  not  subject  to  offset  in  the  hands  of  a  bona  fide 
indorsee,  who  has  acquired  it  previous  to  maturity,  although  it  has  never  been 
negotiated  atahe  bank  where  it  is  made  payable."  Also  in  Beal  v.  Wainwrighty 
6  Ala.,  156,  the  same  principle  is  recognized. 

§  1586.  Firm  hound  by  frauds  of  a  member. 

However  fairly  Stevenson  may  have  acted  in  the  execution  of  these  notes 
payable  to  himself,  it  is  clear  that  he  could  not  have  sustained  on  them  an  ac- 
tion at  law.  A  partner  of  a  firm  cannot,  at  law,  sue  it,  for  that  would  be  to 
sue  himself.  But  a  bona  fide  assignee  of  Stevenson  might  maintain  an  action. 
Jones  V.  Yates,  9  Barn.  &  Cress.,  532;  Bosanquet  v.  Wray,  6  Taunt.,  597; 
Aubert  v.  Maze,  2  Bos.  &  Pull.,  371;  Smith  v.  Lusher,  5  Cow.,  688.  Stev- 
enson, in  executing  the  notes  to  himself,  under  the  circumstances  proved,, 
committed  a  fraud  against  his  partners;  and  this  fraud  was  greatly  aggra- 
vated if,  as  alleged,  he  antedated  the  notes  so  as  to  charge  Perriue  as 
partner.  That  he  assigned  the  notes  to  Stinson  and  Campbell,  if  for  any 
consideration,  for  one  that  was  personal  to  himself,  and  wholly  disconnected 
with  the  partnership,  is  not  Controverted.  These  facts,  or  a  part  of  them,  of 
which  Stinson  and  Campbell  must  have  had  knowledge,  would  have  defeated  a 
recovery  by  them.  Every  "contract  in  the  name  of  the  firm,  in  order  to  bind 
the  partnership,  must  not  only  be  within  the  scope  of  the  business  of  the  part- 
nership, but  it  must  be  made  with  a  party  who  has  no  knowledge  or  notice  that 
the  partner  is  acting  in  violation  of  his  obligations  and  duties  to  the  firm,  or 
for  purposes  disapproved  of  by  the  firm,  or  in  fraud  of  the  firm."  Story  on 
Partnership,  193.  This  rule  as  well  applies  to  the  indorsement  of  negotiable 
instruments  as  to  other  contracts.  But  the  fraud  of  Stevenson,  and  the  knowl- 
edge of  that  fraud  by  Stinson  and  Campbell,  do  not  necessarily  defeat  the  plaint- 
iff's action.  And  the  charge  of  the  court  on  this  point  was  clearly  erroneous^ 
If,  before  the  maturity  of  the  notes,  in  the  due  course  of  business,  and  with- 
out any  kftowledge  of  the  circumstances  of  their  execution  and  first  indorsement^ 
the  plaintiff  received  them,  he  may  be  entitled  to  recover,  notwithstanding  the 
fraud.  By  "forming  a  partnership  the  partner3  declare  themselves  to  the 
world  satisfied  with  the  good  faith  and  integrity  of  each  other,  and  impliedly 
undertake  to  be  responsible  for  what  they  will  respectively  do  within  the  scope 
of  the  partnership  concerns."  Story  on  Partnership,  161.  On  this  principle 
the  firm  is  bound  for  the  frauds  committed  by  one  of  its  partners.     Where  ona 
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of  two  innocent  persons  must  suffer  by  the  act  of  a  third  person,  the  rule  is  just^ 
that  he  shall  suffer  who  reposed  the  higher  confidence  and  credit  in  such  person. 

§  1587.  TaJcwg  note  with  notice  of  defenses. 

But  if  the  plaintiff  received  these  notes  after  their  maturity,  he  holds  them 
subject  to  all  the  defenses  which  might  have  been  set  up  against  thein  in  the 
hands  of  Stinson  and  Campbell.  Or,  if  he  received  them  out  of  the  ordinary 
course  of  business,  without  consideration,  or  under  circumstances  which  author- 
ize an  inference  that  he  had  knowledge  of  the  fraud  in  their  execution  or  their 
first  indorsement,  he  cannot  recover.    These  are  matters* of  evidence  for  the  jury. 

The  testimony  of  John  Test,  which  was  excepted  to,  we  think  was  rightfully 
admitted.  He  proved  that  in  August,  1836,  he  saw  in  the  hands  of  an  agent  of 
the  plaintiff  an  account  current  between  him  and  the  firm  of  Stinson  and 
Campbell.  That  he  copied  the  account,  wfiich  copy  he  exhibited,  and  from 
which  it  did  not  appear  that  a  credit  had  been  entered  for  the  notes  in  contro- 
versy. As  this,  compared  with  the  evidence  of  the'  plaintiff,  might  conduce lo 
disprove  the  consideration  alleged  to  have  been  paid  for  the  notes  by  the  plaint- 
iff, it  was  properly  admitted.  The  relevancy  of  the  deposition  of  Charles, 
which  was  also  excepted  to,  is  not  very  apparent.  It  shows  that  Stinson  and 
Campbell,  in  1836,  drew  a  large  amount  of  drafts  on  the  plaintiff,  in  part  pay- 
ment of  drafts  which  he  bad  previously  drawn  on  them.  This  drawing  and 
redrawing  constituted  no  part  of  the  account  current  spoken  of  by  Test,  but 
at  the  foot  of  the  account  a  memorandum  was  made  of  these  drafts.  As  this 
deposition  conduced  to  show  the  nature  of  the  accounts  between  the  plaintiff 
and  the  firm  of  Stinson  and  Campbell,  no  very  strong  objection  is  perceived  to 
its  admission  as  evidence.     It  could  not  have  misled  the  jury. 

§  1 688.  A  partner  cannot  testify  against  his  jirmls  note. 

The  deposition  of  Strader,  which  was  also  excepted  to  by  the  plaintiff,  was 
not  admissible  under  the  decisions  of  this  court.  He  was  one  of  the  firm  of 
Strader,  Perrine  &  Co.,  and  his  testimony  conduced  to  show  the  fraud  of  Ste- 
venson in  the  execution  of  the  notes.  In  the  case  of  the  Bank  of  United 
States  v,  Dunn,  6  Pet.,  57,  this  court  said :  "  It  is  a  well  settled  principle  that 
no  one  who  is  a  party  to  a  negotiable  note  shall  be  permitted,  by  his  own  testi- 
mony, to  invalidate  it."  The  same  principle  was  held  in  Bank  of  Metropolis  v. 
Jones,  8  Pet.,  12.  This  was  decided  in  the  case  of  Walton  v.  Shelley,  1  Term 
K.,  296;  and  although  that  decision  was  overruled  by  the  king's  bench  in  the 
case  of  Jordaine  v.  Lashbrooke,  7  Term  R,  601,  this  court,  in  the  cases  cited, 
and  in  several  subsequent  cases,  have  established  the  rule  as  above  stated.  la 
the  state  courts  there  is  a  great  diversity  of  judgment  on  this  point,  Strader 
was  a  party  on  the  record,  and  that-  rendered  him  an  incompetent  witness. 
Scott  V.  Lloyd,  12  Pet.,  149;  Stein  v.  Bowman,  13  Pet.,  219. 

Upon  the  whole,  the  judgment  of  the  circuit  court  is  reversed  and  a  venire 
de  novo  awarded. 

Opinion  by  Mr.  Justice  Catron. 

In  this  case  ray  opinion  is  founded  on  considerations  that  differ  so  much 
from  those  proceeded  on  in  the  principal  opinion  that  I  am  under  the  necessity 
of  stating  my  own  view^,  or  of  dissenting,  which  I  am  not  prepared  to  do. 

§1589.  Firm  note  payable  to  partner  valid  only  in  hands  of  purchaser^ 
Time  of  negotiation  is  true  dais  of  note. 

In  the  first  place,  Stevenson  had  been  one  of  the  firm  of  Strader,  Perrine  & 
Co.     lie  made  the  note  payable  to  himself,  and  signed  the  name  of  the  firm  to 
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it.  Being  both  a  maker  and  the  payee,  the  note  was  void  on  its  face,  or  at 
least  could  have  no  legal  effect;  when  negotiated,  that  is,  when  it  was  in- 
<iorsed  by  Stevenson  and  sold  to  Stinson  and  Campbell,  it  could  only  become  a 
binding  instrument  in  their  hands  on  Strader,  Perrine  &  Co.,  as  Stinson  and 
Campbell  could  enforce  payment.  The  time  of  negotiation,  therefore,  is  the 
true  date  of  the  note. 

§  1590.  Firm  note  negotiated  after  dissolution  does  tiot  bind  retired  p(irtners. 

It  is  in  proof  that  the  firm  of  Strader,  Perrine  &  Co.  was  dissolved  on  the 
23d  of  April,  1836,  and  that  the  usual  advertisement  was  then  made  of  the 
fact.  This  bound  all  persons  who  had  not  had  previous  dealings  with  the  firm; 
nor  is  there  any  proof  found  in  the  record  showing  that  either  Stinson  and 
Campbell  or  Smyth,  the  plaintiff, ^had  had  any  such  dealings.  If  the  note  was 
negotiated,  therefore,  to  Stinson  and  Campbell  after  the  dissolution  of  the  part- 
nership, it  was  void,  and  does  not  bind  Perrine,  inasmuch  as  Stevenson  had  no 
power  to  bind  him. 

§  1591.  Partner  who  has  withdrawn  must  charge  bona  Jide  purchaser  of  firm 
note  with  notice. 

2.  Perrineisprovedtohavewithdrawnfrom  the  firm  in  December,  1835.  But 
as  no  regular  notice  was  given  of  this  fact,  it  rests  on  him  to  bring  home  knowl- 
edge of  it  to  the  holder  of  the  paper.  If  Stinson  and  Campbell  had  knowledge 
•when  they  took  the  note  from  Stevenson,  then  they  could  not  have  recovered 
from  Perrine  on  it.  So  again,  if  Stinson  and  Campbell  took  the  note  from 
Stevenson  in  discharge  of  the  individual  debt  of  the  latter,  they  could  not  re- 
cover from  Perrine,  whether  he  was  or  was  not  a  partner  at  the  date  of  its 
negotiation.  The  proof  of  either  of  these  events  is  imposed  on  the  plaintiff. 
But  having  shown  either  of  the  last  two  circumstances,  then  the  plaintiff  is 
bound  to  prove  "  under  what  circumstances  or  for  what  value  he  became  the 
holder."  I  need  only  refer  to  Cbitty  on  Bills  (9th  ed.),  648,  for  the  established 
rule.  If  the  plaintiff  fails  to  show  in  such  case  that  he  came  by  the  note  in 
the  due  course  of  trade  and  before  it  fell  due,  then  the  defendant  is  entitled  to 
a.  verdict. 

§  1592.  Where  one  mernher  of  a  dissolved  fif*m  frattdtdently  signs  a  note  in 
the  finn  name,  the  evidence  of  other  member's  is  competent  to  show  the  fraud. . 

3.  In  regard  to  the  question  of  the  competency  of  Strader's  evidence,  I  have 
found  much  difiiculty.  The  competency  of  Strader  to  depose,  in  the  principal 
opinion,  is  held  to  be  governed  by  the  cases  of  United  States  Bank  v,  Dunn,  6 
Pet.,  51,  and  Bank  of  Metropolis  v.  Jones,  8  Pet.,  12.  In  the  one  case,  Carr,  the 
first  indorser,  was  introduced  by  the  second  indorser,  Dunn,  who  was  sued,  to 
make  out  a  defense.  In  the  second  case  Jones,  the  indorser  and  defendant, 
introduces  Mr.  Blake,  the  maker  of  the  note,  to  establish  a  defense;  and  in  each 
instance  this  court  held  that  the  witness  was  incompetent  to  invalidate  the  nego- 
tiable paper  to  which  he  was  a  party;  and  the  decision  in  Walton  v.  Shelley,  1 
Term  K.,  296,  was  followed.  Of  this  case  Mr.  Chitty  says  (669) :  "  Though  it 
Avas  formerly  held  that  no  party  should  be  permitted  to  give  testimony  to  in- 
validate an  instrument  he  had  signed,  a  contrary  rule  now  prevails;"  and 
refers  lo  Bent  v.  Baker,  3  Term  K.,  36,  and  Jordaine  v.  Lashbrooke,  7  Term 
H.,  601.  "The  general  rule  is,"  says  Chitty,  "that  it  is  no  objection  to  the 
-competency  of  a  witness  that  he  is  also  a  party  to  the  same  bill  or  note,  unless 
lie  be  directly  interested  in  the  event  of  the  suit,  and  he  be  called  in  support 
of  such  interest,  or  unless  the  verdict,  to  obtain  which  his  testimony  is  offered, 
would  be  admissible  evidence  in  his  favor  in  another  suit."    This  was  the  prin- 
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•ciple  on  which  the  cases  of  Bent  v.  Baker  and  Jordaine  v,  Lashbrooke  pro- 
ceeded. By  the  statute  of  3  and  4:  Will.  lY.,  c.  42,  §  26,  for  the  amendment  of 
the  law,  the  rule  was  enlarged  so  as  to  let  in  parties  to  negotiable  paper  as 
^witnesses  for  or  against  whom  the  verdict  and  judgment  might  be  evidence, 
the  statute  providing  that  the  record  should  not  be  evidence  for  or  against 
them.  And  thus  the  law  of  evidence,  in  this  regard,  now  stands  in  the  courts 
of  Great  Britain.  It  is  also  settled,  and  had  been,  long  before  1832,  when  the 
decision  in  the  Bank  of  the  United  States  v.  Dunn  was  made,  in  a  large  major- 
ity of  the  states  of  this  Union,  in  accordance  with  the  principles  laid  down  in  Jor- 
daine V.  Lashbrooke,  and  Bent  v.  Baker;  and  the  question  now  is  for  this  court 
to  determine  how  far  the  United  States  circuit  courts,  when  acting  in  the 
states,  shall  enforce  the  doctrine  laid  down  in  Dunn's  case,  and  which  was  very 
properly  applied  in  that  of  Jones.  The  decision  is:  **That  no  man  who  is  a 
*  party '  to  the  note  or  bill  shall,  by  his  own  evidence,  invalidate  it."  But  sup- 
pose he  is  no  party  to  it,  and  that  his  name  has  been  put  on  it,  or  to  it,  by  for- 
gery, and  he  is  called  on  by  another  to  establish  that  the  defendant's  name 
was  forged,  as  well  as  that  of  the  witness,  is  he  then  competent?  He  gave  no 
credit  to  the  paper;  and,  if  the  evidence  of  all  those  who  could  prove  the  de- 
fense is  cut  off,  by  the  mere  name  appearing,  nothing  more  would  be  required 
to  effectuate  the  fraud  than  to  put  on  the  names  of  all  persons  who  could 
prove  the  fraud.  In  such  an  instance,  I  feel  sure  the  rule  laid  down  by  this 
court  does  not  apply.  Nor  can  1,  satisfactorily  to  my  own  mind,  distinguish 
the  case  put  from  one  where  a  fraudulent  note  is  made  in  the  name  of  a  firm 
by  one  of  the  original  partners,  after  the  dissolution  of  the  partnership,  when 
he  bad  no  authority  to  use  the  name  of  those  he  attempts  to  bind.  Indeed,  it 
is  difficult  to  say  that  Stevenson  was  not  guilty  of  forgery,  if  he  made  the 
notes  and  passed  them  off  to  Stinson  and  Campbell,  after  the  dissolution  of 
the  partnership,  in  discharge  of  his  own  debt,  and  with  the  intention  to  defraud 
his  former  partners.  In  the  cases  that  have  heretofore  come  before  this  court, 
the  witnesses  proved  in  advance  that  they  gave  credit  to  the  paper  by  signing 
their  names;  and  that  they  were,  beyond  dispute,  parties  to  it,  as  well  as  the 
defendant. 

§  1593.  Rules  for  the  admission  of  evidence;  state  laws. 

The  principle  assumed  in  Walton  v,  Shelley  is  in  violation  of  one  of  the  most 
familiar  and  general  principles  of  evidence  known  to  courts  of  justice;  that  is 
to  sa3%  that  an}^  person  of  sufficient  age  and  sanity  can  be  a  competent  witness 
to  depose  in  any  cause  where  he  is  not  directly  interested  in  the  event  of  the 
suit.  To  this  rule  there  are  exceptions,  but  they  are  almost  uniformly  favor- 
xible  to  the  admission  of  the  testimony,  are  of  comparatively  recent  origin, 
founded  on  experience,  and  conducive  to  the  due  administration  of  justice  in  a 
high  degree.  Again,  the  act  of  May  19,  1828  (4:  Stats,  at  Large,  278),  declares 
that  "  the  forms  and  modes  of  proceeding  in  suits  in  the  courts  of  the  United 
States  (in  states  admitted  into  the  Union  since  1789),  in  those  of  common  law, 
shall  be  the  same  in  each  of  those  states  respectively  as  are  now  used  in  the 
highest  court  of  original  and  general  jurisdiction  of  the  same."  That  the 
court  below  proceeded,  in  the  admission  of  Strader  as  a  witness,  according  to 
the  moles  of  proceeding  in  the  circuit  courts  of  the  state  of  Alabama,  is  not 
questioned.  The  method  and  manner  of  administering  justice  in  the  ^tate 
courts  is  the  mode  referred  to  in  the  act  of  congress,  as  I  understand  it;  and  I 
cannot  resist  the  conclusion  that  the  modes  prescribed  by  the  act  of  congress 
to  the  federal  courts  held  in  that  state  embrace  the  rules  in  regard  to  the  com- 
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petency  of  evidence;  without  evidence  there  can  be  no  proceedings;  rules  for 
its  admission  are  indispensable;  these  rules  must  be  derived  from  some  author- 
ity; from  statutes  they  cannot  be,  and  therefore  congress  has  said  the  stat^ 
courts  shall  furnish  them  to  the  foreign  tribunals  administering  the  laws  there, 
and  this  for  the  plain  reason  that  the  measure  of  justice  shall  be  the  same  in 
the  foreign  that  it  is  in  the  domestic  tribunals,  and  evidence  is  the  measure  of 
justice  in  great  part.  There  can  be  no  objection  to  the  competency  of  Strader 
because  he  was  a  party  of  record.  The  original  writ  issued  against  him  and 
Perrine  jointly;  but  Strader  was  not  found,  aryl  a  nolle  prosequi  was  entered 
as  to  him,  and  Perrine  was  declared  against  alone.  I  concur  that  the  charge 
of  the  circuit  court  was  erroneous  in  so  far  as  it  assumed  that  the  instruments 
sued  on  were  subject  to  the  same  equities  in  the  hands  of  Smyth  that  they 
were  when  held  by  Stinson  and  Campbell.  The  courts  of  Alabama  have  con- 
strued the  statutes  of  that^  state  affecting  negotiable  paper,  and  held  they  did 
not  apply  to  notes  payable  in  bank;  of  which  description  are  the  ones  sued  on» 
The  charge,  therefore,  violated  the  commercial  rule  that  the  innocent  indorsee 
takes  the  paper  discharged  of  a  previous  infirmity. 

§  1594.  Drawing  and  accepting  bills.— A  member  of  a  trading  firm  may  draw  bills  of 
exchange,  although  the  firm  are  also  engaged  la  farming.     Kimbro  v.  Bullitt,  32  How.,  256. 

§  1595.  Where  an  acceptance  is  made  in  a  firm  name  by  one  member  of  the  firm,  without 
the  knowledge  or  privity  of  his  copartners,  a  taker  of  such  bill,  with  notice  of  this  fact,  can- 
not sue  the  partners  jointly ;  but  he  may  sue  the  one  who  accepted  the  bill,  and  he  may  sue 
all  if  he  has  no  no£ice  of  the  partner's  want  of  authority  to  bind  the  firm.  City  Bank  of 
Columbus  V.  Beach,*  1  Blatch.,  438. 

g  lo9B.  Bona  fide  holder's  rijchts.— If  the  indorsee  of  a  bill  receive  it  before  due,  and 
without  notice  of  the  fact  that  it  was  drawn  by  the  payee,  who  was  a  partner  in  two  firms, 
in  the  name  of  one  of  the  firms,  and  accepted  by  the  payee,  in  the  name  of  the  other  firm, 
for  his  individual  debt,  the  holder  may  recover  from  either  the  drawers  or  the  acceptors. 
Bab  cock  v.  Stone,  8  McL.,  172. 

§  1 597.  Kiglit  to  sue  firm  for  partner's  note.—  A  person  who  advances  money  upon  a  note 
signed  by  one  of  several  partners,  knowing  that  it  is  for  the  use  of  the  firm,  cannot,  on  this 
ground,  sue  the  other  partners.     In  re  Herrick,*  13  N.  B.  R,  312. 

§  1698.  Rutification  by  firm.— A  bill  was  drawn  by  A.,  charged  to  a  firm  of  which  he  was 
a  member.  Held,  that  if  A.  exceeded  his  authority  at  the  time  of  drawing,  a  subsequent 
ratification  by  the  firm  would  inure  to  the  benefit  of  persons  who  had  advanced  money  or  acted 
on  the  faith  of  A.*s  representations.     Van  Reimsdyk  v,  Kane,  1  Gall.,  630. 

§  1599.  Unauthorized  accommodation  ni»te  of  firm  not  provable  Mjcainst  its  assets  in 
bankruptcy.— An  accommodation  note  indorsed  by  a  partner  in  his  firm's  name  for  the 
benefit  of  the  maker,  but  without  the  consent  of  the  firm,  is  not  provable  against  the  assets 
of  the  firm.     In  re  Irving,*  17  N.  B.  R.,  22. 

§  1600.  Renewal  note. —  A  note  given  by  a  partner  in  the  firm  name  after  dissolution,  but 
in  renewal  of  a  note  given  during  the  existence  of  the  firm,  is  valid.  Greatrake  t;.  Brown,  3: 
Cr.  C.  C,  541. 

§  1601.  Notes  given  creditor  by  partners;  firm  liability.— The  creditor  of  a  firm  of  three 
persons  took  the  notes  of  the  firm,  indorsed  by  one  of  the  partners,  for  a  part  of  his  debt, 
and  for  tlie  balance  took  three  several  notes,  each  made  by  one  of  the  copartners,  and  in- 
dorsed by  the  other  two.  The  firm  was  adjudicated  bankrupt.  The  creditor  proved  his  debt 
against  the  makers  of  the  four  notes.  Held,  that  he  had  a  right  to  dividends  as  against  the 
joint  and  separate  estates  of  the  bankrupts,  and  that  the  partners,  in  respect  to  the  notes  made 
and  indorsed  by  them  in  their  individual  names,  were  accommodation  makers  or  indorsers  for 
the  firm,  which,  as  between  the  copartners  and  in  equity,  was  the  principal  debtor.  Mead  r. 
National  Bank  of  Fayette  villa,  6  Blatch.,  180. 

§  1602.  Misappropriation  by  partner.— The  right  of  an  innocent  holder  of  a  firm  note  or 
bill  is  not  affected  by  the  fact  that  one  of  the  partners  misappropriated  the  proceeds.  Kimbro 
V.  Bullitt,  22  How.,  256;  Winship  v.  United  States  Bank,  5  Pet,  529. 

g  1603.  Retired  partner.— After  the  dissolution  of  a  firm  the  partner  who  assumed  the 
business  and  liabilities  executed  his  draft  and  applied  the  proceeds  to  pay  the  firm  debts. 
Held,  that  a  holder  of  the  draft  could  have  no  claim  upon  it  against  the  retired  pai'tner  oa 
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Account  of  the  use  to  which  the  proceeds  of  the  draft  were  put.  Le  Roy  v.  Johnson,  2  Pet., 
186. 

§  1 604.  Liability  of  firm  on  pnrtner's  draft. —  Where  one  of  several  partners  was  author- 
ized by  the  firm,  if  he  should  be  deficient  in  funds  for  certain  purposes,  to  lake  up  money  on 
the  joint  account  of  the  firm,  and,  if  necessary,  to  draw  upon  C,  in  Amsterdam,  and  bills 
were  drawn  by  the  partner,  signed  by  himself,  but  directing  the  amount  to  be  charged  to  the 
£rm,  held,  that  in  equity  one  who  advanced  money  on  the  faith  of  the  joint  credit  was  enti- 
.  tied  to  recover  against  all  the  partners.     Van  Reimsdyk  v,  E^ne,  1  Gall.,  680. 

§  1605.  Jntlorsements.—  Evidence  that  by  the  articles  of  copartnership  one  partner  has  no 
Authority  to  bind  the  firm  by  Jndoi*sing  commercial  paper  is  not  admissible  to  defeat  a  bona 
fide  holder,  for  value  and  without  notice  of  such  articles,  of  a  note  indorsed  in  the  firm  name 
by  one  of  the  partners.     Michigan  Bank  v  Eldred,  9  Wall.,  544  (§§  250-255). 

§  1 606.  Notes  indorsed  in  the  firm  name  are  presumed  to  have  been  drawn  on  account  of 
the  firm,  and  a  bank  that  discounts  them  in  good  faith  can  collect  them  of  the  firm,  even  if 
they  were  made  by  one  partner  without  authority,  unless  the  bank  has  notice  of  the  excess 
of  authority.     Lemome  v.  Bank  of  North  America,  3  Dill.,  44  (§§  428-431). 

§  1607.  Note  of  partner  held  his  individual  note.— A  silent  partner  in  a  firm  advanced 
money  to  the  active  partner,  took  his  demand  notes  therefor,  and  indorsed  and  delivered 
them  to  a  third  party  who  furnished  the  funds  advanced  by  the  silent  to  the  active  member. 
The  firm  became  insolvent  and  was  dissolved,  the  active  partner  taking  the  stock  and  assum- 
ing all  liabilities.  The  third  person  then  gave  up  the  notes  to  the  active  partner  and  took 
from  him  renewal  notes  secured  by  mortgage  on  the  stock.  Held,  that  the  first  notes  given 
by  the  a<;tive  partner  were  his  separate  notes,  and  that,  being  payable  on  demand,  were  sub- 
ject to  the  same  equities  in  the  hands  of  the  indorsee  as  in  the  hands  of  the  payee.  In  re 
White,  1  Low.,  207. 

§  1608.  Diligence.— A  partner  of  the  payees  of  a  bill  is  not  personally  bound  to  active 
diligence  to  collect  it,  although  he  has  funds  of  the  drawee  in  his  possession.  Barnes  v, 
Kyder,*  3  McL.,  874. 

XII.  Exchange  and  Damages. 

Summary  --  Depreciated  currency,  §  1609. —  How  exchange  to  he  measured,  §  1610.—  On  prom- 
issory notes,  §  1611.—  Damages. in  lieu  of  exchange,  §5  1612.—  Payee  of  hill  paid  supra  pro- 
test,  §  1613.—  LiahUity  of  United  States,  §  1614.—  Draft  drawn  on  a  foreign  government, 
%  1615.— Dra/^  on  the  government,  §  i^\^.— BiU  payable  out  of  the  state,  g^  1617, 161&— 
Lex  loci,  §  1619. 

§  1 609.  Action  on  a  note  given  at  a  time  when  the  bank  at  which  it  was  payable,  and  all 
other  banks  in  the  state,  redeemed  their  notes  in  specie.  When  judgment  was  rendered 
specie  payment  had  been  suspended.  Held,  that  the  rate  of  exchange  should  not  be  the  dif- 
ference between  the  depreciated  currency  of  the  state  and  funds  in  New  York,  but  must  be 
the  ordinary  rate  of  exchange  between  specie  or  its  equivalent  and  funds  in  New  York. 
Balch  V,  Colman,  §§  1620,  1621. 

§  1610.  Exchange  is  not  to  be  measured  solely  by  the  expense  of  transporting  the  money 
between  the  points  named.    Thid. 

§  1611.  On  a  promissory  note  made  in  one  state,  payable  at  no  particular  place,  containing 
no  stipulation  to  pay  exchange,  and  declared  upon  in  another  state  without  any  averment  as 
to  exchange,  exchange  cannot  be  recovered.    Weed  v.  Miller,  g§  1622,  1623. 

§  1612.  Damages  allowed  by  statute  on  the  dishonor  of  a  bill  of  exchange  are  in  lieu  of 
•re-exchange  and  are  not  a  penalty.     Bank  of  United  States  v.  United  States,  §§  1624^1629. 

g  1613.  A  foreign  bill  of  exchange,  being  dishonored,  was  paid  supra  protest,  for  the  honor 
of  the  payee,  who  repaid  it,  with  cost  of  protest  and  commissions,  to  the  party  who  took  it 
up.  Held,  that  the  payee  thereby  became  a  holder  of  the  bill  and  entitled  to  damages  for  its 
non-payment  by  the  drawee.     Ibid, 

^  1614.  The  United  States  is  liable  the  same  as  an  individual  for  damages  for  the  non-pay- 
ment of  its  bill  of  exchange.     Ibid. 

§  1615.  A  draft  of  one  government  upon  another  is  not  a  bill  of  exchange,  although  writ- 
ten in  the  form  of  one,  and  it  is  not  subject  to  damages  for  non-payment.  United  States  v. 
Bank  of  United  States,  g§  1630-1632. 

§  1616.  A  statute  providing  for  damages  on  the  dishonor  of  a  bill  of  exchange  drawn  "  on 
any  person,  corporation,  company,  or  society,"  does  not  apply  to  a  draft  on  the  government 
of  France.    Ibid, 
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§  1617.  By  the  law  of  Kentucky  a  bill  of  exchange  drawn  and  accepted  by  residents  of 
that  state,  but  upon  its  face  payable  at  a  place  out  of  said  state,  is  not  entitled  upon  protest 
to  ten  per  cent,  damages.    Bank  of  United  States  v,  Daniel,  §§  1633-1638. 

§  1618.  A  bill  of  exchange  drawn  by  one  resident  of  a  stiite  and  accepted  by  another  is, 
if  payable  out  of  the  state,  a  foreign  bill,  and  the  holder  is  entitled  to  re-exchange  or  dam- 
ages in  lieu  thereof,  by  the  law  merchant,  in  case  it  be  not  paid.     Ibid, 

1619.  A.  at  Boston  drew  bills  of  exchange  on  London  payable  to  his  own  order.    He  in- 
dorsed and  negotiated  them  in  New  York.    Held^  that  interest  and  damages  were  to-be  com-  • 
puted  according  to  the  laws  of  Massachusetts,  because  the  paper  was  payable  in  Boston.  The 
law  of  the  place  of  performance  (payment)  regulates  interest  and  damages  on  protested  bills 
of  exchange.     Ex  parte  Heidelback,  g§  1689-1645. 

[Notes.—  See  §§  1646-1657.] 

BALCH  V.  OOLMAN. 
(Circuit  Court  for  Indiana:  2  McLean,  85-S7.    1840.) 

Opinion  by  the  Court. 

Statement  of  Facts. —  This  action  was  brought  on  a  promissory  note  for 
$536,  payable  at  the  Lafayette  Bank,  with  the  rate  of  exchange  between  the 
place  of  payment  and  the  city  of  New  York. 

§  1620.  Exchange  to  he  estimated  with  reference  to  specie  valines. 

At  the  time  the  note  was  given  the  Lafayette  Bank,  and  the  other  banks  of 
Indiana,  redeemed  their  notes  with  specie;  but  having  suspended  specie  pay- 
ments for  some  months  past,  a  question  was  raised,  what  shall  be  the  rate  of 
exchange  which  the  plaintiflF  has  a  right  to  demand.  Shall  it  be-  the  present 
rate  of  difference  between  the  depreciated  currency  of  the  state  and  funds  in 
New  York;  or,  shall  it  be  the  ordinary  rate  of  exchange  between  specie,  or  its 
equivalent,  at  Lafayette,  and  funds  in  the  city  of  New  York?  The  judgment 
of  this  court  is  not  given  to  be  discharged  in  depreciated  currency.  The  plaint- 
iff has  a  right  to  demand  specie,  or  its  equivalent;  and  we  cannot  regard  the 
amount,  which  he  has  a  right  to  recover  by  way  of  exchange,  as  of  less  value 
than  specie. 

§  1621.  not  to  include  solely  the  expense  of  transportation. 

When  the  contract  to  pay  the  exchange  was  made,  both  parties,  no  doubt,, 
looked  to  a  sound  circulating  medium,  convertible  into  specie,  and,  of  course,  of 
value  equal  to  specie.  An  J  in  such  a  state  how  is  the  rate  of  exchange  to  be  as- 
certained? It  is  clearly  not  by  ascertaining  what  would  be  the  expense  of  trans- 
porting specie  from  the  place  of  payment  to  the  city  of  New  York.  This, 
undoubtedly,  enters  into  the  general  calculation  on  the  subject  and  has  great  in- 
fluence in  fixing  the  rate,  but  there  are  other  ingredients  which  must  be  looked 
to  in  making  an  estimate.  Specie  is  not  transported  at  the  same  rate  as  other 
merchantable  commodities.  There  is  the  risk,  the  insurance,  the  delays,  and 
other  contingencies  which  are  taken  into  the  account;  and,  not  unfrequently, 
the  scarcity  or  abundance  of  specie  at  the  place  of  remittance  has  an  impor- 
tant effect  on  the  price  of  exchange.  The  only  correct  rule,  therefore,  is  to  as- 
certain the  ordinary  rate  of  exchange  between  the  two  places;  to  be  established 
by  evidence,  the  same  as  the  value  of  any  other  thing.  The  inquiry  of  the 
jury  should  be,  what  was  the  current  price  of  drafts  in  specie  or  its  equivalent, 
on  New  York,  at  Lafayette,  at  the  time  this  note  became  payable.  This  must 
give  the  rate  of  damages  which  the  plaintiff  claims  for  the  difference  of  exr^ 
change  between  the  two  places. 
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WEED  17.  MILLER. 
(Circuit  Court  for  Indiana:  1  McLean,  423-426.     1889.) 

Opinion  by  the  Court. 

Statement  of  Facts. —  This  action  is  brought  on  a  note  given  at  New  York, 
without  stating  where  payable,  and  suit  being  brought  in  this  state,  the  plaint- 
iffs contend  that  they  are  entitled  to  recover,  in  addition  to  the  amount  specified 
in  the  note  and  interest,  the  diflference  in  exchange  between  this  state  and  New- 
York.  It  is  admitted  that  the  rate  of  exchange  is  two  per  cent.  The  declara- 
tion does  not  allege  that  the  note  was  payable  in  New  York,  nor  is  there  any 
count  on  the  rate  of  exchange.  The  note  is  dated  at  New  York,  and  from  this 
it  is  contended  that  it  was  payable  there. 

§  1 622.    What  necessary  for  the  recovery  of  exchange  on  hills  of  exchange. 

There  can  be  no  question  that  the  rate  of  exchange  may  be  recovered  on  a 
bill  of  exchange  payable  at  a  particular  place,  where  the  declaration  contains- 
the  necessary  averment,  but  the  instrument  now  under  consideration  is  not  a. 
bill  of  exchange,  and  the  declaration  is  in  the  common  form.  In  the  case  of 
Andrews  v.  Pond,  13  Pet.,  65,  the  court  held  that  the  indorsee  of  a  bill  of  ex- 
change payable  in  New  York  properly  included  the  rate  of  exchange  in  a 
second  bill  payable  at  Mobile,  given  in  payment  of  the  first  bill,  if  the  trans- 
action was  fair  and  not  designed  as  a  cover  for  usury.  And  in  Story's  Con- 
flict of  Laws,  page  225,  it  is  laid  down  as  a  general  principle  that  where  a  debt 
payable  at  a  particular  place  is  paid  elsewhere,  the  rate  of  exchange  ought  to- 
be  included,  and  is  recoverable.  But  in  such  cases,  the  place  of  payment  must 
not  only  appear  upon  the  face  of  the  instrument,  but  the  declaration  must  conr- 
tain  the  necessary  averments.  In  the  case  of  Adams  v.  Stimpson,  where  a 
foreign  creditor  sues  for  his  debt,  the  court  say  (8  Pick.,  260)  that  in  that  state- 
he  will  recover,  in  the  case  of  a  bill  of  exchange,  at  the  par  of  exchange. 
And  in  4  John.,  125,  Martin  v,  Franklin,  "the  plaintiffs  were  merchants  in 
Liverpool,  and  it  was  admitted  the  debt  was  contracted  in  Great  Britain,  that 
the  account  between  the  parties  is  in  sterling,  and  that  the  interest  is  cal- 
culated at  five  per  cent.,  the  legal  rate  of  interest  in  Great  Britain.  In  the 
declaration  all  the  counts,  except  the  last,  state  the  defendants  as  being  in- 
debted to  the  plaintiffs  in  the  city  of  New  York,  and  the  last  count  lays  the- 
venue  in  New  York,  but  does  not  mention  any  particular  place  at  which  the- 
defendants  were  indebted.  And  the  court  held  that  the  debt  was  to  be  paid 
according  to  the  par  and  not  the  rate  of  exchange.  It  is  recoverable,  say  they, 
and  payable  here  to  the  plaintiffs  or  their  agents,  and  the  court  are  not  to  in- 
quire into  the  disposition  of  the  debt  after  it  reaches  the  hand  of  the  agent;  ho 
may  remit  the  debt  to  his  principal  abroad,  in  bills  of  exchange,  or  he  may  in- 
vest it  here  on  his  behalf,  or  transmit  it  to  some  other  part  of  the  United  States,. 
or  to  other  countries  on  the  same  account;  we  cannot  trace  the  disposition) 
which  is  to  take  place,  subsequent  to  the  recovery,  nor  award  special  damages 
upon  such  uncertain  calculations*  All  that  the  plaintiffs  can  ask  is  their  debt 
justly  liquidated  and  paid  in  the  lawful  currency  of  the  United  States." 

And  in  the  case  of  Hendricks  'O,  Franklin,  4  John.,  122,  the  court  remark, 
"  in  this  case  the'  question  is  what  damages  the  plaintiflf,  who  is  indorser  of  a 
foreign  bill  of  exchange,  of  which  the  defendant  is  the  drawer,  and  which  was 
returned  protested  for  non-acceptance  and  non-payment,  is  entitled  to  recover; 
the  plaintiff  contending  that  he  has  a  right  to  recover  as  well  the  principal  and 
interest  as  also  tw^enty  per  cent.,  damages,  and  an  additional  two  per  cent.,  as 
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the  difference  of  exchange.  The  payment  of  this  two  per  cent,  the  defendant 
resists."  "  The  right  to  recover  twenty  per  cent,  on  the  protest  of  a  foreign 
bill  of  exchange  rests  with  us  on  imnaeraorial  commercial  usage,  sanctioned  by 
a  long  course  of  judicial  decisions.''  The  two  per  cent,  for  difference  in  ex- 
change was  not  allowed.  And  the  court,  in  8  Pickering,  say,  "  We  subscribe 
to  this  doctrine,  and  are  satisfied,  when  the  suit  is  brought  in  this  common- 
wealth, by  a.  foreign  creditor,  who  sues  here  on  the  trustee  process,  the  judg- 
ment can  only  be  for  the  amount  due  at  the  par  value  of  lawful  money  for 
sterling."  In  the  case  of  Schofield  v.  Day,  20  John.,  102,  which  was  an  action 
of  assvmpsit  on  a  promissory  note  made  by  defendants  at  Montreal,  in  Lower 
Canada,  payable  to  the  plaintiffs,  who  resided  in  England,  or  to  their  order  with 
interest,  until  paid  in  England,  the  court  say,  "  the  plaintiffs  are  entitled  to . 
English  interest,  and  not  to  the  rate  of  interest  in  Lower  Canada.  And  the 
interest  is  to  be  calculated  up  to  the  time  of  the  judgment,  not  to  the  time  when 
the  money  might,  in  the  ordinary  course  of  business,  be  remitted  to  England. 
The  plaintiffs  are  not  entitled  to  any  allowance  on  account  of  the  difference  of 
exchange  with  England."  In  the  case  of  the  United  States  v.  Barker,  1  Paine, 
150,  the  court  decided  that  the  holder  of  a  bill  is  entitled  to  recover  at  the  rate 
of  exchange  at  the  time  notice  of  the  protest  is  given;  and  that  such  was  the 
settled  law  in  New  York.  And  in  the  case  of  Cropper  v.  Nelson,  3  Wash.,  125, 
the  court  held  where  the  money  stated  in  the  bill  is  sterling  money,  the  jury 
are  to  settle  the  amount  according  to  the  rate  of  exchange  at  the  time  of  the 

trial. 

§  1623.  Necessary  averments  to  recover  exchange  on  notes. 

From  these  authorities,  the  law  would  seem  to  be  settled  that  on  a  foreign 
bill  of  exchange,  under  the  commercial  usage  that  obtains,  the  rate  of  exchange 
may  be  recovered.  At  all  events,  that  the  rate  of  exchange  is  not  recoverable 
on  a  note  of  hand  where  the  declaration  lays  the  venue  in  the  state  where  the 
suit  was  brought,  and  there  is  no  count  nor  allegation  to  cover  the  difference  of 
exchange.  Ttiis  is  a  matter  which  depends  upon  authority  founded  on  com- 
mercial usage.  And  under  the  circumstances  of  this  case  we  think  the  plaint- 
iff is  not  entitled  to  the  two  per  cent,  claimed,  admitted  to  be  the  difference  of 
exchange  between  this  state  and  New  York. 

BANK  OF  UNITED  STATES  v.  UNITED  STATES. 
(2  Howard,  711-743.     1844) 

Opinion  by  Mr.  Justice  McLean. 

Statement  of  Facts. —  A  writ  of  error  brings  this  case  before  the  court 
from  the  circuit  court  for  the  eastern  district  of  Pennsylvania.  On  the  7th  of 
February,  1833,  the  secretary  of  the  treasury  of  the  United  States  drew  the 
following  bill  on  the  minister  an<J  secretary  of  state  for  the  department  of 
finance  of  the  French  government :  "  Sir:  I  have  the  honor  to  request  that  at  the 
sio-ht  of  this,  my  first  bill  of  exchange  (the  second  and  third  of  the  same  tenor 
and  date  unpaid),  you  will  be  pleased  to  pay  to  the  order  of  Samuel  Jaudon, 
cashier  of  the  Bank  of  the  United  States,  the  sum  of  4,856,666  francs  and  66 
centimes;  which  includes  the  sum  of  $3,916,666.66,  being  the  amount  of  the 
first  instalment  to  be  paid  to  the  United  States  under  the  convention  concluded 
between  the  United  States  and  France,  on  the  4th  of  July,  1831  (8  Stats,  at 
Large,  430)  (after  deducting  the  amount  of  the  first  instalment  to  be  reserved 
to  France  under  the  said  convention),  and  the  additional  sum  of  940,000  francs, 
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"being  one  year's  interest  at  four  per  cent,  on  all  the  instalments  payable  to  the 
United  States,  from  the  day  of  the  exchange  of  the  ratification  to  the  2d  of 
February,  1833." 

This  bill  was  purchased  by  the  bank  and  indorsed  by  it  to  Messrs.  Baring, 
Brothers  &  Co.,  of  London,  and  by  them  for  value  was  indorsed,  pay  the 
order  of  N.  M.  Eothschild,  Esq. ;  and  by  him  it  was  directed  to  be  paid  to 
Messieurs  De  Eothschild,  Brothers,  or  order,  of  Paris,  for  value  in  account. 
This  bill,  on  presentation,  not  being  paid,  was  protested,  and  was  afterwards 
talten  up  on  account  of  the  first  indorser  by  Hottinguer  &  Co.,  who  also  paid 
the  costs,  etc.,  and  charged  the  whole  sum  to  the  Bank  of  the  United  States. 
Notice  of  the  non-payment  of  this  bill  was  given,  in  due  time,  to  the  drawer; 
•and  also  that  the  bank  claimed  of  the  government  interest,  costs  and  fifteen 
per  cent,  damages  on  the  bill.  The  government  accounted  to  and  paid  the 
bank  the  principal  of  the  bill  and  the  costs,  but  refused  to  pay  the  damages. 
Sometime  after  the  protest,  a  dividend  on  the  stock  held  by  the  United  States 
having  been  declared  by  the  bank,  it  retained  a  part  of  the  dividend  to  cover 
the  above  damages.  '  A  suit  being  brought  against  the  bank  by  the  govern- 
ment to  recover  the  dividend  thus  withheld,  the  bank  set  up  as  an  offset  the 
iifteen  per  cent,  damages,  claimed  on  the  above  bill.  On  the  trial,  the  court 
held,  and  so  instructed  the  jury,  that  the  action  was  maintainable.  That  the 
set-off  or  credit  claimed  by  the  defendants  was  governed  by  the  statute  of 
Maryland.  That  if  the  bank  had  been  the  holder  of  the  bill,  at  the  time  of  the 
protest,  it  would,  under  the  statute,  be  entitled  to  the  damages  claimed ;  but 
that  it  must  be  viewed  as  indorser,  and  consequently  could  not  recover  such 
damages  unless  upon  proof  that  they  had  been  actually  paid  by  the  bank.  To 
this  charge  the  defendant's  counsel  excepted,  and  this  brings  before  the  court  the 
questions  for  consideration. 

§  1621.    Whether  the  instrument  is  a  bill  of  exchange. 

Before  we  consider  the  rulings  of  the  court  excepted  to,  it  may  not  be  im- 
proper to  notice  the  structure  of  the  bill,  which  has  been  much  commented  on 
by  the  counsel ;  though  not  having  been  excepted  to  by  the  government,  it  is 
not  a  matter  for  decision.  It  is  supposed  not  to  be  a  bill  of  exchange,  as  it  was 
drawn  payable  out  of  a  particular  fund.  This  seems  not  to  be  the  character  of 
the  bill.  It  was  drawn  for  a  certain  sum,  and  the  drawer  then  states  on  what 
account  such  sum  was  due  from  the  French  government.  But  there  was  no  re- 
striction as  to  what  moneys  or  appropriation  out  of  which  the  bill  should  be 
paid.  This  could  in  no  sense  restrain  the  negotiability  of  the  instrument.  It 
has  the  frame,  character  and  effect  of  a  bill  of  exchange.  It  was  so  called  and 
treated  by  the  secretary  of  the  treasury,  who  drew  it;  by  his  successor,  who 
had  some  correspondence  in  regard  to  it;  by  the  attorney-general,  to  whom  it 
was  submitted  for  his  opinion,  by  congress;  and  by  the  eminent  bankers  in 
Europe,  through  whom  it  was  negotiated  and  paid.  That  the  United  States 
can  sustain  an  action  against  the  bank,  to  recover  a  dividend  declared  in  their 
favor,  is  undoubted.  This  seems  to  have  been  doubted  by  the  counsel  for  the 
bank  in  the  circuit  court,  but  the  objection  has  been  abandoned  in  this  court. 
Nor  can  there  be  any  question  of  the  right  of  the  bank  to  set  up,  in  this  case, 
by  way  of  offset,  the  damages  in  controversy,  if  the  claim  for  damages  be  sus- 
tainable.   This  right  is  not  contested  by  the  attorney-general. 

§  1625,  The  Maryland  statiUe  an  bills  of  exchange. 

The  main  point  in  the  case  depends  upon  the  construction  of  the  Maryland 
.statute,  which  applies  to  this  district.  It  is  singular  that  this  statute,  which 
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was  enacted  in  1795,  in  regard  to  the  quastion  now  before  us,  has  never  been* 
construed  by  the  local  courts.  And  the  same  may  be  said  of  other  and  prior 
statutes  of  Maryland  containing  similar  provisions.  The  first  section  of  the  act 
provides  "that  upon  all  bills  of  exchange  hereafter  drawn  in  this  state,  on  any 
person,  corporation,  company  or  society,  in  any  foreign  country,  and  regularly 
protested,  the  owner  or  holder  of  such  bill,  or  the  person  or  persons,  company, 
society  or  corporation,  entitled  to  the  same,  shall  have  a  right  to  receive  or  re- 
cover so  much  current  money  as  will  purchase  a  good  bill  of  exchange  of  the 
same  time  of  payment,  and  upon  the  same  place,  at  the  current  exchange  of 
such  bills,  and  also  fifteen  per  cent,  damages  upon  the  value  of  the  principal  sum 
mentioned  in  such  bill,  and  costs  of  protest,  together  with  legal  interest  upon 
the  value  of  the  principal  sum  mentioned  in  such  bill  from  the  time  of  protest^ 
until  the  principal  and  damages  are  paid  and  satisfied;  and  if  any  indorser  of 
such  bill  shall  pay  to  the  holder,  or  the  person  or  persons,  company,  society 
or  corporation,  entitled  to  the  same,  the  value  of  the  principal,  and  the  dam- 
ages and  interest  as  afoi*esaid,  such  indorser  shall  have  a  right  to  receive  and  re- 
cover  the  sum  paid,  with  legal  interest  upon  the  same,  frdm  the  drawer,  or  any 
other  person  or  persons,  company,  society  or  corporation,  liable  to  such  indorser 
upon  such  bill  of  exchange." 

§  1 626. 08  to  ifie  recovery  of  interest  and  damages. 

That  the  holder  of  a  foreign  bill,  or  other  person  entitled  to  it,  may  recover,, 
nnder  this  statute,  from  the  drawer,  in  case  of  protest,  a  sum  that  will  purchase 
a  similar  bill  of  the  same  amount,  together  with  fifteen  per  cent,  damages  on 
the  principal  sum,  is  admitted.  But  it  is  insisted  that  the  bank  paid  the  bill  as 
indorser;  and  that,  as  there  is  no  proof  that  it  paid  the  fifteen  per  cent,  damages, 
they  are  not  recoverable  under  the  statute.  The  first  part  of  the  section  gives 
to  the  holder  of  a  protested  bill  its  value  at  the  place  drawn,  the  fifteen  per 
cent,  damages,  and  interest  upon  the  value  of  the  principal  sum.  The  latter 
part  of  the  section  gives  to  the  indorser,  who  has  paid  to  the  holder  the  value 
of  the  principal,  the  damages  and  interest  on  the  entire  sum  paid  with  legal  in- 
terest. So  that  while  the  holder  of  the  bill  recovers  only  interest  upon  the  prin- 
cipal sum,  the  indorser  is  entitled  to  interest  on  the  whole  sum  paid  by  him. 
And  to  give  interest  on  this  sum,  seems  to  have  been  the  object  of  the  latter, 
clause  of  this  section.  Had  the  bank  retained  the  bill  until  its  presentation 
and  protest,  there  could  be  no  question  of  its  right,  as  holder,  to  the  damages 
claimed.  It  indorsed  the  bill  to  Baring,  Brothers  &  Co.,  and  they  to  Roths-^ 
child,  who  indorsed  it  to  De  Rothschild  and  Brothers.  These  last  were  the 
holders;  and  had  not  the  bill  been  paid,  supra  protest^  on  account  of  the  bank, 
as  first  indorser,  they  would  have  been  entitled  to  the  damages.  Ilottinguer 
&  Co.,  having  paid  the  bill  for  the  honor  of  the  bank,  became  the  holders,  and 
could  recover  the  damages  from  it  or  the  drawer.  But  they  being  the  deposi- 
taries of  the  bank,  charged  it  with  the  amount  they  paid,  by  which  the  bank 
Avas  remitted  to  its  original  character  as  payee  and  holder  of  the  bill.  In  this, 
light  the  bank  was  viewed  and  treated  by  the  government,  for  it  paid  not  only 
the  principal  sum  and  interest  to  the  bank,  but  also  the  costs  of  protest  and. 
other  expenses  chargeable  under  the  laws  of  France.  But  the  damages  allowed 
by  the  statute  were  refused. 

§  1627.  Damages  not  a  penalty. 

It  has  been  intimated  that  these  damages  must  be  considered  as  a  penalty,  and 
not  as  a  part  of  the  bill.  This  is  a  mistaken  view  of  the  subject.  Had  there 
been  no  statute,  the  bank,  as  the  holder  of  the  bill,  would  have  been  equally^ 
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entitled  to  damages.  They  would  have  been  claimed  on  a  different  principle, 
and  might  have  been  of  a  greater  or  less  amount,  according  to  circumstances. 
The  origin  and  character  of  a  bill  of  exchange  are  found  in  the  law  merchant ;  that 
law  which  pervades  the  commercial  world,  and  which,  though  founded  on  usage, 
has  become  as  fixed  and  definite  as  any  other  branch  of  the  law.  Under  this 
law,  the  drawer  of  a  bill  in  this  country,  payable  in  a  foreign  country,  is  liable, 
should  such  bill  be  protested,  not  only  for  the  costs  of  protest  and  other  inci- 
dental charges,  but  also  to  re-exchange  on  the  bill.  The  exchange  is  sometimes 
direct,  at  other  times  circuitous,  depending  in  some  degree  upon  the  commercial 
intercourse  between  the  countries  where  the  bill  is  drawn,  and  where  it  is  made 
payable.  Between  this  country  and  France,  the  exchange  is  often,  if  not  gen- 
erally, by  the  way  of  London. 

§  1 628.  The  doctrine  of  re-exchange. 

The  bill  under  consideration  having  been  protested  at  Paris  for  non-payment, 
the  holder  under  the  general  commercial  law  was  entitled  to  a  bill  drawn  at 
that  place,  payable  in  this  city,  for  such  sum  as  would  pay  the  original  bill  at 
Paris,  including  costs  of  protest  and  other  legal  charges.  This  is  re-exchange, 
and  it  varies,  as  must  be  seen,  with  the  fluctuations  of  commercial  intercourse, 
influenced  somewhat  by  local  circumstances  and  the  general  state  of  the  money 
market.  In  some  instances,  owing  to  peculiar  circumstances,  re-exchange  has 
been  found  to  exceed  forty  or  even  fifty  per  cent.  To  avoid  so  ruinous  a 
charge,  so  uncertain  a  rule  of  damages,  and  one  so  difficult  to  establish  by  evi- 
dence, the  state  of  Maryland,  and  almost  all  the  other  states  of  the  Union,  have 
fixed  by  legislation  a  certain  amount  of  damages  on  protested  foreign  bills,  in 
lieu  of  re-exchange.  Experience  has  shown  that  this  is  a  judicious  regulation. 
It  relieves  the  parties  to  the  bill  from  uncertainty,  and  promotes  punctuality  by 
showing  the  drawer  what  damages  he  must  pay  on  the  dishonor  of  his  bill. 
Fifteen  per  cent,  on  the  principal  sum,  which  the  statute  adopts,  may  be  greater 
than  the  actual  re-exchange  in  the  present  case.  But  whether  this  be  so  or  not, 
is  not  open  for  inquiry.  It  is  believed  that  if  this  per  cent,  excluded  the  re- 
exchange,  at  the  time  this  bill  was  protested,  there  are  many  other  cases  in  which 
it  would  fall  short  of  that  charge.  The  statute  has,  probably,  fixed  an  amount 
which  would  be  an  average  charge  for  re-exchange.  This  being  the  basis  of  the 
act,  the  damages  cannot  be  considered  as  a  penalty.  The  damages  gi^en  by 
the  statute  are  as  much  a  part  of  the  contract  as  the  interest.  On  this  point 
there  is  believed  to  be  no  difference  of  opinion  among  enlightened  courts  or 
commercial  men.  The  doctrine  of  re-exchange  is  founded  upon  equitable  prin- 
ciples. A  bill  is  drawn  in  this  country,  payable  at  Paris,  in  France.  The  payee 
gives  a  premium  for  it,  under  the  expectation  of  receiving  the  amount  at  the 
time  and  place  where  the  bill  is  made  payable.  It  is  protested  for  non-payment. 
Now  the  payee  and  holder  is  entitled  to  the  amount  of  the  bill  in  Paris.  The 
same  sum  paid  in  this  country,  including  costs  of  protest  and  other  charges,  is 
not  an  indemnity.  The  holder  can  only  be  remunerated  by  paying  to  him,  at 
Paris,  the  principal,  with  costs  and  charges;  or  by  paying  to  him  in  this  country 
those  sums,  together  with  the  difference  in  value  between  the  whole  sum  at 
Paris,  and  the  same  amount  in  this  country.  And  this  difference  in  value  is 
ascertained  by  the  premium  on  a  bill  drawn  in  Paris,  and  payable  in  this  coun- 
try, which  should  sell  at  Paris  for  the  sum  claimed.  The  statute  of  Maryland, 
then,  is  founded  on  equitable  considerations,  although  the  rule  of  damages  may 
be  considered  arbitrary,  as  it  does  not  yield  to  circumstances. 
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§  1629.  Allowance  of  damages  for  non-payment  of  hiU  of  exchange — govern- 
ment liable  for. 

In  this  case  the  bank  purchased  the  bill  from  the  government,  and  paid  for 
it.  It  was  sold  and  transferred  by  the  bank.  Bat  the  bill  not  being  paid  to 
the  holder,  the  bank  paid  the  amount  of  it,  including  the  costs  of  protest  and 
o'her  charges,  to  Ilottinguer  &  Co.,  at  Paris,  who  had  taken  it  up  eupra proteaty 
for  the  honor  of  the  first  indorser.  The  bank  in  this  manner  came  again  into 
possession  of  the  bill,  the  indorsements,  in  effect,  being  stricken  out.  In  a  com- 
mercial and  legal  sense,  then,  the  bank  is  the  holder  of  the  bill,  and  has  the 
same  claim  for  damages  as  if  it  had  never  been  indorsed.  Had  the  government 
been  suable  by  the  bank,  it  must  have  declared  and  recovered  as  payee  and 
holder,  and  not  as  indorser  of  the  bill.  No  objection  is  taken  in  the  bill  of  ex- 
ceptions as  to  the  liability  of  the  government  to  damages  on  a  protested  bill  of 
exchange  drawn  by  it,  the  same  as  an  individual.  No  such  question,  therefore, 
arises  in  this  case.  As  the  holder  of  a  protested  bill,  the  government  exacts 
damages ;  it  would  seem  to  be  equitable,  therefore,  that,  as  drawer,  under  like 
circumstances,  it  should  pay  them.  Upon  the  whole,  we  think  that,  in  view  of 
the  circumstances  of  this  case,  the  bank  is  entitled  to  the  fifteen  per  cent,  dam- 
ages, under  the  Maryland  statute,  and  that,  consequently,  the  instructions  of 
the  circuit  court  were  erroneous.  The  judgment  of  that  court  is,  therefore, 
reversed,  and  the  cause  is  remanded  to  that  courts  and  a  venire  de  novo  is 
awarded,  etc. 

Mr.  Justice  Wayne  concurred  in  reversing  the  judgment,  but  not  for  the 
reasons  stated  by  the  court.  Mr.  Justice  Catron  dissented,  holding  that  the 
bank  was  not  within  the  first  class  of  cases  provided  for  by  the  statute  (owner 
or  holder),  and  that  the  instruction  given  by  the  court  below  was  proper. 

UNITED  STATES  v.  BANK  OF  UNITED  STATES, 
(6  Howard,  881^410.    1846.) 

Errob  to  U.  S.  Circuit  Court,  Eastern  District  of  Pennsylvania. 

Opinion  by  Mr,  Justice  Catron. 

Statement  of  Facts. —  The  United  States  sued  the  Bank  of  the  United 
States  for  a  dividend  on  stocks  held  by  the  government  in  the  bank,  and  the 
defendant  pleaded  and  relied  in  defense  on  a  set-off,  being  the  damages  claimed 
by  the  defendant  of  t^fteen  per  cent,  on  a  protested  draft  in  the  form  of  a  bill 
of  exchange,  drawn  by  the  government  of  the  United  States  on  the  govern- 
ment of  France,  for  a  sum  of  money  due  from  the  latter  government  to  the 
former,  by  treaty  stipulations,  to  obtain  possession  of  which  the  draft  was 
drawn.  The  bank  was  the  payee  and  original  holder.  The  holders  at  the  time 
of  protest  (Messrs  Rothschilds,  of  Paris)  caused  it  to  be  protested  for  non-piy- 
ment;  and  Hottinguer  &  Co.  intervened  immediately  after,  and  took  up  the 
draft  for  the  honor  of  the  bank.  The  corporation  refunded  to  Hottinguer  & 
Co.  the  amount  advanced,  including  interest  and  charges,  together  with  one- 
half  per  cent,  commissions,  and  thus  again  became  possessed  of  the  draft. 

The  circuit  court,  on  a  former  trial,  held  that  the  damages  claimed  as  a  set- 
off depended  on  a  statute  of  Maryland  of  1786 ;  that  by  the  statute  the  holder, 
at  the  time  of  protest,  alone  could  demand  damages  from  any  previous  party 
to  a  bill ;  and  that,  if  he  failed  to  do  so,  and  recovered  less  from  any  previous 
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indorser,  the  latter  could  only  recover  the  amount  actually  paid  (with  interest 
and  charges  accruing  subsequently)  from  the  drawer;  and  therefore  the  bank 
could  set  up  no  claim  by  force  of  the  statute  of  Maryland,  taking  its  own  as- 
sumption to  be  true,  that  this  was  a  legal  bill  of  exchange,  and  properly  sub- 
ject to  protest.  This  instruction  altogether  rejected  the  defense  relied  on,  and 
the.  jury  found  for  the  plaintiffs;  and  from  that  decision  the  defendants  prose- 
cuted a  writ  of  error  to  this  court.  When  the  cause  came  before  us  in  1814,  2 
How.,  711,  this  single  question  was  presented  for  our  determination;  nor  could 
this  court  decide  any  other  question;  and  such  was  the  unanimous  opinion  of 
the  court,  although  the  judges  then  present  differed  as  regarded  the  true  con- 
struction of  the  statute  of  Maryland;  the  majority  holding  the  constructioa 
of  the  circuit  court  to  have  been  erroneous,  and  that  the  bank,  as  payee,  on 
taking  up  the  draft  from  Hottinguer  &  Co.,  had  the  same  right  to  demand 
damages  under  the  statute  that  the  holder  had  at  the  time  of  protest.  The 
court,  however,  when  gjving  its  opinion,  threw  out  some  suggestions  on 
the  structure  of  the  bill;  first  remarking  that,  "before  we  consider  the 
rulings  of  the  court  excepted  to,  it  may  not  be  improper  to  notice  the  struct- 
ure of  the  bill,  which  has  been  much  commented  on  by  the  counsel,  though, 
not  having  been  excepted  to  by  the  government,  it  is  not  a  matter  for  decision." 
The  instruction  given  cut  off  every  other  question  the  government  might  have 
raised  in  opposition  to  the  set-off  claimed;  and  as  this  court,  when  acting  as  a 
court  of  errors,  can  only  legitimately  revise  the  questions  of  law  that  have 
been  raised  and  decided  in  the  circuit  courts,  it  must  of  necessity,  on  a  second 
writ  of  error  being  prosecuted,  have  power  to  revise  such  rulings  of  the  court 
below  on  the  second  trial  as  affect  the  merits  of  the  controversy,  and  to  pass  on 
the  questions  not  previously  presented,  as  open  questions,  in  the  particular 
cause.  However  high  the  regard  of  judges  that  did  not  concur  may  be  for  the 
views  entertained  and  expressed  by  other  judges  on  a  question  of  law  not 
brought  up  for  decision,  still  it  is  impossible  to  recognize  such  views  as  binding  au- 
thority, consistently  with  the  due  administration  of  justice;  as  by  doing  so  the 
merits  of  the  controversy  might  be  forestalled,  without  proper  examination. 
We,  therefore,  feel  ourselves  at  liberty  to  treat  of  the  structure  and  character 
of  the  instrument  before  us  as  an  open  question.  And  so,  also,  we  deem  the 
question  open,  whether  the  statute  of  Maryland  subjected  to  protest  and  dam- 
ages a  government.  The  statute  provides:  "That  upon  all  bills  of  exchange 
hereafter  drawn  in  this  state  on  any  person,  corporation,  company  or  society  in 
any  foreign  country,  and  regularly  protested,  the  owner  or  holder  of  such  bill 
shall  have  a  right  to  so  much  money  as  will  purchase  a  good  bill  of  the  same 
time  of  payment,  and  upon  the  same  place,  at  the  current  rate  of  exchange  of 
such  bills;  and  also  fifteen  per  cent,  damages  upon  the  value  of  the  principal 
sum  mentioned  in  such  bill,  with  costs  of  protest,  together  with  legal  interest," 
etc.  The  United  States  refunded  to  the  bank,  on  the  return  of  the  draft,  the 
principal  sum,  together  with  all  the  charges  actually  incurred  by  the  bank,  and 
the  interest  accruing  from  the  date  of  drawing  to  the  time  when  the  money 
was  refunded ;  but  refused  to  pay  the  fifteen  per  cent,  damages  claimed  by  the 
bank.  This  refusal  was  not  founded  on  the  true  construction  of  the  Maryland 
statute;  the  government  insisting  it  had  no  application  to  the  transaction,  but 
that  the  drawing  was  of  nation  upon  nation,  and  not  governed  by  the  law  mer- 
chant; and  that  the  form  of  one  of  the  instruments  making  up  the  transaction 
did  not  and  could  not  alter  its  character  or  legal  effect,  so  as  to  bring  it  within 
the  law  merchant;  that  the  government  was  only  bound  to  do  equity  to  the 
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bank  to  the  extent  of  the  amount  refunded  to  Ilottinguer  &  Co.  And  these  con- 
flicting assumptions  make  up  the  question  we  are  now  called  on  to  determine,  as 
will  be  seen  by  referring  to  the  third  and  fourth  instructions  asked  to  be  givea 
to  the  jury,  on  part  of  the  plaintiffs,  on  the  second  trial;  they  are  as  follows: 

"3.  That  the  bill  in  question,  being  drawn  by  one  government  upon  another, 
and  upon  a  particular  fund,  is  not  a  bill  of  exchange  within  the  legal  meaning 
of  the  terms,  and  is  not  embraced  by  the  statute.  4.  That  the  defendarits, 
being  indorsers  of  the  bill,  and  not  the  holders  or  owners  at  the  time  of  protest, 
are  not  entitled  to  the  damages,  since  they  have  not  paid  them." 

Being  refused,  the  judge  stated  to  the  jury  that  "these  questions  appear  to 
me  to  have  been  determined  by  the  supreme  court  of  the  United  States  in  the 
present  cause  in  favor  of  the  defendants;"  and  further  remarking,  that  "if  I 
am  mistaken  in  their  views  on  this,  it  will  be  corrected  by  a  re-examination  of 
the  cause  in  that  court."  That  the  judge  was  mistaken  as  regarded  the  ques- 
tions arising  on  the  third  instruction,  we  have  already  stated;  but  in  regard  to 
the  fourth  instruction  the  charge  was  proper,  as  the  question  presented  by  it 
had  been  decided. 

§  1630.  The  Maryland  act  allowing  damagea  for  dishonor  of  foreign  hiUs 
does  not  apply  to  hiU-s  dravm  on  a  foreign  government 

Suppose,  then,  a  bill  of  exchange  could  be  drawn  by  the  government  of  Mary- 
land, or  by  the  government  of  the  United  States  in  this  District,  as  the  suc- 
cessor of  Maryland,  on  the  government  of  France;  would  the  statute  of 
Maryland  give  damages  to  a  holder  in  case  the  bill  was  dishonored  by  France, 
and  formally  protested?  The  statute  provides  for  damages  upon  all  foreign 
bills  drawn  in  that  state  "  on  any  person,  corporation,  company  or  society."  Is 
the  government  of  France  either  a  person,  corporation,  company  or  society, 
■within  the  meaning  of  the  act?  If  it  is,  and  was  indebted,  and  could  be  drawn 
on  and  protested,  then  it  follows  that  the  drawer  of  the  bill  in  such  an  instance 
as  this,  on  taking  it  up  and  paying  the  damages,  could  lawfully  demand  from 
France,  as  drawee,  the  damages  paid,  and  rightfully  enforce  the  demand  by  the 
sword,  if  payment  was  refused ;  as  the  demand  would  be  a  perfect  right,  and 
this  the  ultimate  remedy.  In  our  opinion,  Maryland,  by  her  act  of  1785,  never 
contemplated  the  idea  that  a  foreign  government  should  be  subject  to  be  drawn 
upon  by  bills  of  exchange,  and  to  protest  and  damages  as  incidents,  like  indi- 
vidual persons,  or  trading  companies,  or  corporations;  but  that  the  statute  had 
reference  to  the  latter  only ;  and  that,  therefore,  this  bill,  on  its  face,  "  is  not 
embraced  b}^  the  statute,"  in  the  language  of  the  rejected  instruction. 

§  1631.  Draft  on  a  fo7'eign  government  held  not  a  bill  of  exchange. 

The  second  consideration  arising  on  the  instruction  involves  the  structure  and 
character  of  the  instrument,  not  so  much  in  form  as  in  substance;  for  the  name 
of  the  instrument  cannot  change  its  nature  and  character.  The  draft  was 
drawn  bj'  one  government  on  another,  and  of  necessity  accompanied  by  other 
documents,  and  the  question  is.  Was  it  a  negotiable  bill  of  exchange,  in  the 
legal  meaning  of  the  terms?  The  circuit  court  held  that  it  was;  and  this  is 
the  prominent  legal  .point  in  the  cause,  or  at  least  has  been  so  treated  at  the 
bar,  and  on  which  this  court  has  bestowed  much  consideration.  A  bill  of 
exchange  is  an  instrument  governed  by  the  commercial  law;  it  must  carry  on 
its  face  its  authority  to  command  the  money  drawn  for,  so  that  the  holder  or 
the  notary  acting  as  his  agent  may  receive  the  money  and  give  a  discharge 
on  presenting  the  bill  and  receiving  payment;  or,  if  payment  is  refused, 
enter  a  protest,  from  which  follows  the  incident  of  damages;  but  if  no  demand 
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«an  be  made  on  the  bill  standing  alone,  and  it  depends  on  other  papers  or  doc- 
uments to  give  it  force  and  effect,  and  these  must  necessarily  accompany  the 
bill  and  be  presented  with  it,  it  cannot  be  a  simple  bill  of  exchange  that  circu- 
lates from  hand  to  hand  as  the  representative  of  current  cash.  The  draft 
in  question  was  drawn  for  4,856,666.66  francs,  being  moneys  owing  and  shortly 
to  become  due  from  France  to  the  United  States,  according  to  a  treaty  stipula- 
tion (8  Stats,  at  Large,  430) ;  and  these  facts  are  distinctly  set  forth  on  the  face 
of  the  draft,  and  by  indorsements  on  it.  The  paper  was  signed  by  the  secre- 
tary of  the  treasury  of  the  United  States,  and  addressed  to  the  minister  and 
secretary  of  state  for  the  department  of  finance  of  the  kingdom  of  France,  and 
was  payable  to  the  order  of  Samuel  Jaudon,  cashier,  etc.  The  mere  signature 
of  our  secretary  of  the  treasury  could  not  be  recognized  by  the  French  gov- 
ernment as  conferring  authority  on  the  holder  to  demand  payment.  The  trans- 
action being  one  of  nation  with  nation,  he  who  demanded  payment  must  have 
had,  not  only  the  authority  of  this  nation,  before  he  could  have  approached  the 
French  government,  but  that  authority  must  have  been  communicated  by  the 
head  of  this  government  through  the  proper  department  carrying  on  our  na- 
tional intercourse,  which  was  the  state  department.  Accordingly,  of  even  date 
with  the  draft,  7th  February,  1833,  an  instrument  was  drawn  up  reciting  the 
fact  of  indebtment  and  cause  thereof,  the  amount  due,  the  authority  conferred 
by  an  act  of  congress  (4  Stats,  at  Large,  574)  on  the  secretary  of  the  treasury 
to  apply  for  the  money  in  such  manner  as  he  might  deem  best;  the  fact  and 
manner  of  drawing  for  it,  and  then  comes  the  official  authority  to  the  payee  to 
receive  the  money,  in  these  terms: 

"Now,  therefore,  be  it  known  that  I,  Andrew  Jackson,  president  of  the 
United  States,  do  ratify  and  confirm  and  approve  the  drawing  of  the  said  bill 
by  the  secretary  of  the  treasury  aforesaid,  and  do  hereby  authorize  the  said 
Samuel  Jaudon,  or  his  assignee  of  the  said  bill,  to  receive  the  amount  thereof, 
and  on  receipt  of  the  sum  therein  mentioned  to  give  full  receipt  and  acquit- 
tance to  the  government  of  France  for  the  said  first  instalment,  and  the  inter- 
est due  on  all  the  instalments,  payable  on  the  said  2d  day  of  February,  by  vir- 
tue of  the  said  convention;  and  I,  Andrew  Jackson,  president  as  aforesaid,  do 
hereby  ratify  and  confirm  all  that  may  be  lawfully  done  in  the  premises. 

"  In  testimony  whereof,  I  have  caused  the  seal  of  the  United  States  to  be 
hereunto  affixed.     Given  under  my  hand  at  the  city  of  Washington, 

{l.  8.]  the  seventh  day  of  February,  in  the  year  one  thousand  eight  hundred 
and  thirty -three,  and  of  the  independence  of  the  United  States  of  Amer- 
ica the  fifty-seventh.  Andbkw  Jackson. 

^'By  the  President: 

"  Edw.  Livingston,  Secretary  of  State." 

This  accompanied  the  draft,  and  was  placed  in  the  hands  of  the  payee,  and, 
no  doubt,  passed  through  the  hands  of  the  different  indorsees.  Still,  neither 
the  power,  more  than  the  draft,  could  be  presented  to  the  French  government 
by  a  mere  individual  who  was  holder  or  by  a  notary  public,  and  therefore,  on 
the  next  day  after  the  draft  and  power  bear  date,  the  secretary  of  state  of  our 
government  addressed  a  dispatch  to  our  c/targe  d)affaire%  and  representative  at 
the  French  court  in  the  following  terms: 

"Department  of  State,  Washington,  8th  February,  1833. 
^^  Nathaniel  Niles^  Esq,^  Paris: 

"Sir: — The  secretary  of  the  treasury,  in  conformity  with  the  provision  of  a 
law  of  the  last  session  of  congress,  yesterday  drew  a  bill  upon  the  minister  of 
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state  and  finance  of  the  French  government  for  the  first  instalment  and  inter- 
est thereupon  and  for  the  interest  upon  the  remaining  instalments,  which  interest 
is  stipulated  to  be  paid  by  that  government  to  this  in  twelve  months  from  the- 
date  of  the  exchange  of  the  ratification  of  the  late  convention  between  the- 
United  States  and  his  majesty  the  king  of  the  French.  The  bill  is  drawn  in 
favor  of  Samuel  Jaudon,  cashier  of  the  Bank  of  the  United  States,  or  order,, 
and  will  go  accompanied,  to  the  assignee  thereof  in  France,  by  a  full  power 
from  the  president  authorizing  and  empowering  him,  upon  the  due  payment  of 
the  same,  to  give  the  necessary  receipt  and  acquittance  to  the  French  govern- 
ment, according  to  the  provision  of  the  convention  referred  to. 

"  You  will  take  an  early  opportunity,  therefore,  to  apprise  the  French  gov- 
ernment of  this  arrangement. 

"  I  am,  sir,  respectfully  your  obedient  servant, 

'*  Edw.  Livingston." 

§  1633.  Transaction  with  a  foreign  government  not  governed  by  the  commer^ 
cial  law. 

Until  the  French  government  was  thus  officially  advised,  the  bill  and  accom- 
panying power  combined  were  valueless  in  the  hands  of  the  holder,  as  against 
France.  It  follows,  as  we  suppose,  from  the  character  of  the  drawer  and  the 
drawee,  and  the  nature  of  the  fund  drawn  upon,  that  this  transaction  could  not 
be  governed  by  the  commercial  law,  much  less  by  a  statute  of  Maryland,  which 
happened  to  be  in  force  in  the  District  of  Columbia,  where  the  draft  was 
drawn.  But  it  is  insisted,  and  with  much  plausibility,  that  as  between  the 
bank  as  paye6,  and  the  United  States  as  drawer,  no  such  objections  can  be  al- 
leged by  the  United  States;  they  having  assumed  the  draft  to  be  a  bill  of  ex- 
change, and  dealt  with  it  as  commercial  paper,  are  bound  by  the  assumption. 
Still,  the  question  meets  us,  that  no  form  of  draft  could  authorize  a  legal  de- 
mand upon  the  drawee  (France)  on  the  face  of  the  draft.  So  far  from  being 
a  simple  paper,  carrying  its  authority  to  receive  the  money  with  it,  the  parties, 
now  before  the  court  conceded,  at  the  time  the  drawing  took  place,  by  obtain- 
ing the  power,  that  the  right  to  receive  the  money  did  mainly  depend,  and 
must  depend,  on  the  power  signed  by  the  president,  and  countersigned  by  the 
secretary  of  state,  with  the  seal  of  the  United  States  attached,  and  the  com- 
munication of  the  facts  in  official  form,  and  through  the  proper  channel,  to  the 
government  of  France,  that  is,  through  its  department  of  foreign  affairs. 
These  were  the  conditions  and  contingencies  with  which  the  draft  was  incum- 
bered. They  were  legal  consequences,  apparent  on  its  face,  and  are  yet  more 
apparent  by  the  accompanying  facts  that  took  place  at  the  time  of  drawing. 

Again:  This  controversy  is  between  the  original  parties.;  the  law  governing 
the  dealing,  each  was  bound  to  know;  the  facts  they  did  know  equally  well; 
sjxd  if  a  mutual  mistake  was  made  in  supposing  that  a  negotiable  commercial 
instrument  could  be  founded  on  our  claim  against  France,  this  mistake  cannot 
change  the  commercial  law,  which,  in  our  opinion,  could  not  be  made  to  apply 
to  the  subject  matter  of  drawing,  nor  in  any  form  of  instrument  founded  oa 
the  subject  matter. 

The  principal  argument  adduced  to  sustain  the  set-off  claimed  is  founded  on 
the  fact  that,  by  an  act  of  congress,  the  secretary  of  the  treasury  had  a  discre- 
tion to  adopt  any  appropriate  means  to  obtain  the  money,  and  that  a  bill  of 
exchange  was  an  appropriate  means.  To  this  assumption  it  may  be  answered, 
that  France  was  not  bound  by  the  act  of  congress,  but  by  the  treaty ;  it  stipu^ 
lated  "that  the  indemnity  of  twenty-five  million  francs  should  be  paid  in  six 
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annual  instalments,  into  the  hands  of  sach  person  or  persons  as  should  be  au- 
thorized to  receive  it"  We  repeat,  that  this  authority  was  to  come  from  our 
government  to  the  French  government;  was  to  pass  through  the  department 
of  state  here,  and  through  the  department  of  foreign  affairs  there,  and  thus 
only  could  it  reach  the  minister  of  finance,  M.  Humann.  Our  secretary  of  the 
treasury  could  not  communicate  with  the  minister  of  finance,  nor  with  any 
otber  functionary  of  the  French  government,  and,  therefore,  the  bill  drawn  by 
Mr.  McLane  on  M.  Humann,  standing  alone,  was  idle  as  waste  paper,  notwith- 
standing the  act  of  congress,  in  so  far  as  the  French  government  was  con- 
cerned. Nor  had  M.  Humann  any  power  to  pay  the  money  had  it  been  in  the 
treasury,  until  instructed  to  do  so  by  the  department  of  foreign  affairs. 

1.  For  these  reasons  we  are  of  opinion  that  the  question  on  the  structure  of 
the  bill  is  an  open  question,  because  for  the  first  time  presented  to  this  court 
for  decision. 

2.  That  the  statute  of  Maryland  of  1785  in  its  terms  does  not  embrace  a 
bill  of  exchange  drawn  on  a  foreign  government. 

3.  That  a  bill  of  exchange  in  form,  drawn  by  one  government  on  another,  as 
this  was,  is  not,  and  cannot  be,  governed  by  the  law  merchant;  and  that  there- 
fore it  is  not  subject  to  protest  and  consequential  damages. 

And  on  these  grounds  we  order  that  the  judgment  of  the  circuit  court  be  re- 
versed,  and  that  the  cause  be  remanded  to  that  court  for  another  trial  thereof,, 
on  the  principles  stated  in  this  opinion. 

Taney,  C.  J.,  filed  a  memorandum,  stating  his  concurrence  in  the  decision^ 
and,  also,  his  withdrawal  from  the  bench  on  account  of  an  official  opinion  ren- 
dered by  him  as  attorney-general.  Woodbuky,  J.,  also  withdrew  from  the 
bench  on  account  of  an  opinion  rendered  by  him  as  secretary  of  the  treasury. 
Justices  Wayne  and  McLean  dissented,  the  latter  holding  that  the  instrument, 
was  a  bill  of  exchange,  and  that  damages  were  recoverable  under  the  statute 
of  Maryland.  (Chitty  on  Bills,  p.  27;  East  India  Co.  v.  Tritton,  3  Barn.  & 
Cress.,  280;  United  States  t>.  Barker,  12  Wheat,  559;  United  States  v.  Bank 
of  Metropolis,  15  Pet.,  392;  Jenny  u  Herle,  2  Ld.  Raym.,  1361;  Burchell  v. 
Slocock,  2  Ld.  Raym.,  1515 ;  HaussouUier  v.  Hartsinck,  7  Term  R.,  733,  cited.). 

BANK  OF  UNITED  STATES  v.  DANIEL. 
(12  Peters,  83-68.    188a) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Kentucky. 
Opinion  by  Mr.  Justice  Catbon. 
.     Statement  of  Facts. —  To  a  just  comprehension  of  the  legal  questions  arising- 
in  this  cause,  it  becomes  necessary  that  the  facts  be  stated  in  the  form  and 
sense  they  present  themselves  to  the  court.     The  first  transaction  giving  rise  to 
the  controversy  was  a  bill  of  exchange  in  the  following  words : 

"Exchange  for  $10,000.  Lexington,  October  12,  1818. 

*'  One  hundred  and  twenty  days  after  date,  of  this  my  first  of  exchange,  sec- 
ond and  third  of  same  tenor  and  date  unpaid,  pay  Henry  Daniel,  or  order,  tea 
thousand  dollars,  at  the  office  of  discount  and  deposit  of  the  Bank  of  the  United 
States,  in  New  Orleans,  for  value  received  of  him,  which  charge  to  the  account 
of  yours,  etc.  *  Kobt.  Griftino. 

"  To  Mr.  James  DanieV^ 
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Jaraes  Daniel  duly  accepted  the  bill,  and  it  was  indorsed  by  Henry  Daniel, 
Isaac  Cunningham  and  Samuel  Hanson,  to  the  president,  directors  and  com- 
pany of  the  Bank  of  the  United  States.  When  it  was  made  and  accepted,  the 
-drawer,  Griffing,  and  James  Daniel,  the  acceptor,  resided  and  were  in  Kentucky, 
where  the  transaction  took  place.  The  indorsers,  Henry  Daniel,  Cunnmgham, 
and  Hanson,  also  resided  there.  The  bill  was  transmitted  to  Xew  Orleans  for 
payment;  but  not  being  paid,  it  was  regularly  protested  and  returned,  and  the 
bank  looked  to  the  drawer,  acceptor  and  indorsers  for  the  paj'ment  of  princi- 
pal and  interest  thereon,  from  the  9th  February,  1819,  the  time  it  fell  due, 
together  with  the  charges  of  protest,  and  ten  per  centum  damages  on  the  prin- 
cipal. Griffing,  the  maker,  and  James  Daniel,  the  acceptor,  believing  the  claim 
for  damages  to  be  legal,  paid  the  bank,  July,  1819,  the  sum  of  $3,330.67  oa 
account  of  the  aggregate  amount  due  and  supposed  to  be  due,  and,  for  the  bal- 
ance, Griffing  and  James  Daniel  executed  their  negotiable  note  for  $8,000,  pay- 
able sixty  days  after  date,  to  William  Armstrong,  to  which  Cunningham, 
Hanson  and  Henry  Daniel  were  parties,  either  as  co-drawers  or  indorsers,  and 
^hich  was  discounted  by  the  office  of  discount  of  the  Bank  of  the  United  States 
at  Lexington,  for  the  benefit  of  Griffing  and  James  Daniel,  upon  the  express 
agreement  between  the  parties  making  and  indorsing  the  note  with  the  bank, 
that  the  proceeds  should  be  applied  to  the  payment  of  the  balance  due  on  the 
bill.  Griffing  and  James  Daniel  were  the  principal  debtors,  and  Cunningham, 
Hanson  and  Henry  Daniel  sureties.  The  principals  paid  $500  in  part  discharge 
of  the  note;  and  in  August,  1820,  Griffing,  James  Daniel,  Henry  Daniel,  Cun- 
ningham and  Hanson  executed  their  joint  note  to  the  bank  for  $7,50t),  payable 
sixty  days  after  date,  for  the  balance.  Griffing  having  died,  and  the  note  for 
$7,600  not  having  been  discharged  when  due,  the  bank  sued  James  Daniel, 
Cunningham,  Henry  Daniel  and  Hanson,  in  the  circuit  court  of  the  United 
States  for  the  district  of  Kentucky,  and  recovered  a  judgment  at  law  for  the 
principal  and  interest,  at  what  time  does  not  precisely  appear. 

In  1827,  the  defendants  to  the  judgment  at  law  filed  their  bill  in  equity  in 
the  same  court;  and,  after  setting  out  the  facts  substantially  as  above,  further 
alleged,  "the}^  were  advised  the  bank  was  not  entitled  to  ten  per  centum  dam- 
ages on  said  protested  bill  of  exchange,  inasmuch  as  the  drawer  and  acceptor 
thereof  both  lived  in  Kentucky  at  the  date  and  maturity  of  said  bill ;  and  that 
therefore  so  much  of  said  $8,000  note  as  exceeds  the  balance  due  on  said  bill, 
for  principal,  interest  and  damages  (after  deducting  said  payment  of  $3,330.67), 
was  included  in  said  note  by  mistake;  as  to  the  legal  liability  of  said  Griffing 
and  James  Daniel  for  said  ten  per  cent,  damages,  and  as  to  said  excess,  said 
note  was  executed  without  any  consideration  whatever."  The  complainants 
also  alleged  that  the  failure  of  consideration,  on  which  the  note  for  $7,500  was 
founded,  being  partial,  relief  against  the  excess  in  the  note  and  judgment  could- 
only  be  had  in  a  court  of  equity,  and  prayed  the  bank  might  be  restrained  by 
injunction  from  the  collection  of  $1,615,  the  excess  that  entered  into  the  judg- 
ment, because  of  the  mistake.  At  the  November  terra,  1827,  an  injunction  was 
ordered  by  the  court,  restraining  the  bank  from  proceeding  to  collect  $1,515, 
part  of  the  judgment,  until  the  hearing.  The  bank  answered,  admitting  the 
statements  of  the  complainants  in  reference  to  the  liquidation  of  the  bill  of 
exchange,  and  the  part  payment  and  renewal  of  the  $8,000  note;  and  further 
averred  that,  on  the  return  of  the  protested  bill,  the  sum  of  $1,000,  being  ten 
per  cent,  on  the  amount  thereof;  was  claimed  by  the  respondents  as  their  dam- 
ages; and  the  claim  was  assented  to  by  the  complainants,  with  a  full  knowledge 
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of  the  facts  upon  which  it  was  founded,  and  all  the  principles  of  law  upon 
which  it  was  asserted;  and,  in  pursuance  of  such  assent,  the  amount  of  said  bill, 
with  interest,  and  the  $1,000  damages,  was  liquidated  and  discharged  by  com- 
plainants in  manner  alleged,  but  aver  respondents  cannot  admit  "  this  was  done 
under  any  mistake,  either  as  to  fact  or  law;  indeed,  two  of  complainants  were 
lawyers  of  celebrity,  and  of  deservedly  high  rank;  and  respondents  cannot 
impute  to  them  ignorance  of  the  law ;  and  ignorance  of  the  facts  is  not  pre- 
tended." The  respondents  further  alleged  that,  by  a  statute  of  Kentucky,  bills 
of  exchange  drawn  by  a  person  in  that  state  on  another  out  of  the  state,  when 
returned  protested,  bore  ten  per  cent,  damages,  besides  interest;  and,  independ- 
ently of  the  statute,  the  bill  for  $10,000  was  subject  to  damages  for  re-exchange 
and  expenses ;  that  the  effect  of  the  statute  was  to  reduce  to  uniformity  and 
certainty  the  amount  to  which  holders  were  entitled  in  consequence  of  the 
money  not  being  paid  at  the  place  agreed  upon,  and  the  loss  arising  from  dif- 
ference of  exchange  and  expenses.  It  is  insisted  the  claim  for  damages  comes 
within  the  statute;  yet,  if  not  within  it,  that  respondents  are  entitled  to  equal 
damages  with  those  given  by  the  statute,  their  risk  and  loss  being  the  same. 

In  bar  of  the  claim,  the  respondents  say  that  all  the  grounds  of  equity  al- 
leged in  the  bill  accrued  to  complainants  more  than  five  years  next  before  the 
commencement  of  the  suit,  and  are  barred  by  the  lapse  of  time;  they  further 
allege  that  the  damages  were  liquidated,  assented  to  and  discharged  more  than 
five  years  next  before  the  commencement  of  the  suit;  and  all  claim  to  relief  is 
barred  by  the  statute  of  limitations.  The  allegations  in  the  complainants'  bill, 
not  responded  to,  are  admitted.  To  the  answer  a  general  replication  was  filed. 
The  only  evidence  in  the  cause  was  an  agreement  of  facts  entered  into  by  the 
parties,  to  wit:  ''It  is  agreed  that  the  statements  contained  in  said  bill,  as  to 
liquidation  of  the  bill  of  exchange  of  $10,000,  are  true.  It  is  also  agreed  that 
this  liquidation  was  on  the  8th  day  of  July,  1819,  and  that  no  interest  was 
charged  up  to  that  time,  except  upon  $10,000.  It  is  also  admitted  that  such  re- 
newals of  the  $8,000  note  were  made,  as  are  stated  in  said  bill,  and  that  the 
judgment  at  law  was  on  one  of  the  notes  given  in  renewal."  Upon  the  plead- 
ings and  admissions,  the  court  proceeded  to  a  hearing  of  the  cause  at  the  No- 
vember term,  1836,  and  decreed:  "  That  a  credit  be  entered  on  the  judgment  at 
law  obtained  by  the  defendants  against  the  plaintiffs,  as  set  forth  in  the  bill  for 
$1,000,  the  amount  of  damages  charged  on  the  protested  bill,  with  all  interest 
charged  on  said  sum  up  to  the  time  of  the  judgment;  and  that  the  defendants 
be  perpetually  enjoined  from  taking  out  execution  on  said  judgment  for  the 
sum  thus  decreed  to  be  credited ;  but  the  decree  not  to  affect  the  balance  of  the 
judgment.  From  which  decree  the  president,  directors  and  company  of 
the  bank  of  the  United  States  appealed  to  this  court. 

§  1638.  An  appeal  may  be  taken  to  this  court  if  the  sum  in  controversy  ex- 
ceeds $2,000  at  the  liearin^  of  the  causey  though  part  of  that  suiri  he  interest. 

The  first  question  raised  on  the  facts,  and  in  advance  of  the  merits,  is 
whether  the  matter  in  controversy  in  the  circuit  court  was  of  sufficient  dignity 
to  give  this  court  jurisdiction  by  appeal.  The  act  of  congress  (2  Stats,  at 
Large,  244)  provides  that  appeals  shall  be  allowed  to  the  supreme  court  from 
final  decrees  rendered  in  the  circuit  courts,  in  cases  of  equity  jurisdiction, 
where  the  matter  in  dispute,  exclusive  of  costs,  shall  exceed  the  sum  or  value 
of  $2,000.  The  expression,  sum  or  value  of  the  matter  in  dispute,  has  refer- 
ence to  the  date  of  the  decree  below,  alike  in  case  of  appeals  in  equity  and 
writs  of  error  at  law ;  they  are  each  grounded  on  the  original  process  of  this 
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court,  operating  on  the  final  decree  or  judgment,  and  are  limited  to  the  sum  or 
value  then  in  controversy,  and  of  which  the  decree  or  judgment  furnishes  the 
better  evidence,  should  it  furnish  any.  The  matter  in  dispute  below  was  a. 
claim  to  have  deducted  from  the  judgment  at  law  $1,000,  with  interest  thereon, 
after  the  rate  of  six  per  centum,  from  the  8th  day  of  July,  1819,  up  to  the 
date  of  the  decree,  in  November,  1836,  being  upwards  of  seventeen  years;  and 
the  circuit  court  decreed  the  reformation  to  be  made  of  the  judgment  at  law^ 
by  expunging  therefrom,  and  as  of  its  date,  the  $1,000  with  the  interest.  The 
effect  was  to  cut  pff  the  interest  that  had  accrued  on  the  $1,000  from  the  date 
of  the  judgment  in  1827,  to  that  of  the  decree  in  1836;  interest  on  the  princi- 
pal sum  recovered  being  an  incident  of  the  contract  by  the  laws  of  Kentucky^ 
as  well  after  judgment  as  before.  The  practical  consequence  of  the  decree 
will  immediately  be  manifest  when  the  bill  is  dismissed  by  the  order  of  this 
court;  the  appellants  will  then  issue  their  execution  at  law,  and  enforce  the 
$1,000  with  the  accruing  interest  from  the  8th  day  of  July,  1819,  until  pay- 
ment is  made;  it  follows  that,  upon  the  most  favorable  basis  of  calculation,  and 
disregarding  the  statute  of  Kentucky  of  1789,  giving  ten  per  cent,  daiuages  ia 
addition  to  legal  interest  on  sums  enjoined,  the  amount  to  which  the  decree 
below  relieved  the  ap|)ellees  and  deprived  the  bank  of  the  right  of  recovery 
was  $2,040;  that  is,  $1,000  principal,  with  seventeen  years  and  four  months  of 
interest;  this  being  the  aggregate  amount  in  dispute,  and  enjoined  by  the  de- 
cree, of  course,  the  supreme  court  has  jurisdiction. 

The  second  question  raised  by  the  record  rests  mainly  on  the  pleadings  in  the 
cause.  It  is  alleged  the  bank  was  not  entitled  to  ten  per  cent,  damages  on  the 
protested  bill,  inasmuch  as  the  drawer  and  acceptor  both  resided  in  Kentucky  ; 
that  the  $8,000  note  included  the  damages  of  $1,000  through  mistake;  and  se 
far  it  wanted  consideration.  The  defendants  deny  this  was  done  through  either 
mistake  of  the  fact  or  law ;  insist  they  were  entitled  to  ten  per  cent,  damages, 
by  the  statute  of  Kentucky ;  but  if  the  statute  did  not  apply,  they  were  en- 
titled to  damages  for  re-exchange  and  charges;  and  that  the  statute  was  justly 
referred  to  for  the  rule  settling  the  measure  of  compensation.  As  no  mistake 
of  the  facts  is  positively  alleged,  and,  if  impliedly  stated,  is  directly  and  posi- 
tively denied,  we  must  take  it  no  such  mistake  existed ;  and  such  is  manifestly" 
the  truth.  In  regard  to  the  mistake  of  law,  however,  the  pleadings  can  settle 
nothing;  they  make  an  issue,  and  refer  it  to  the  court  for  decision,  on  the  local 
and  general  laws  governing  damages  on  bills  of  exchange  of  the  character  of 
the  one  set  forth. 

§  1 634.  Law  of  Kentucky  a%  to  damages,  where  drawer  andwoceptor  reside  it^ 
the  state. 

The  statute,  by  force  of  which  the  bank  claimed  damages,  declares:  "If  any 
person  or  persons  shall  draw  or  indorse  any  bill  or  bills  of  exchange  upon  any 
person  or  persons,  out  of  this  state,  on  any  person  or  persons  within  any  other 
of  the  United  States  of  North  America,  and  the  same  being  returned  back  un- 
paid, with  legal  protest,  the  drawer  thereof,  and  all  others  concerned,  shall  pay 
the  contents  of  said  bill,  together  with  legal  interest  from  the  time  said  bill  was 
protested,  the  charges  of  protest,  and  £10  per  cent,  advance  for  the  damages 
thereof;  and  so  proportionably  for  greater  or  smaller  sums."  In  1821,  the 
court  of  appeals  of  Kentucky  gave  a  construction  to  their  statute  in  the  case  of 
Clay  V.  Hopkins,  3  A.  K.  Marsh.,  488,  where  it  was  holden  that  where  the 
drawer  and  acceptor  were  both  of  Kentucky,  and  the  transaction  took  place 
there,  the  statute  did  not  apply,  although  the  bill  was  made  payable  in  Baltic 
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more.  That  and  this  case  are  alike  in  all  their  features.  In  a  subsequent  cause 
of  Wood  V.  Farmers'  &  Mechanics'  Bank  of  Lexington,  7  Mon.,  284,  the  same 
court  held  that  a  bill  addressed  to  "  Mr.  J.  J.  Wood,  New  Orleans,"  was  within 
the  statute,  and  drew  after  it  ten  per  cent,  damages  on  protest;  distinguishing 
Wood's  case  from  that  of  Clay  and  Hopkins,  because  the  acceptor  was  ad- 
dressed at  the  foot  of  the  bill  as  of  New  Orleans,  although  in  fact  he  was  of 
Kentucky. 

§  1635.  Supreme  court  follows  state  construction  of  stcUe  statutes. 

This  court,  in  accordance  to  a  steady  course  of  decision  for  many  years,  feels 
it  to  be  an  incumbent  duty  carefully  to  examine  and  ascertain  if  there  be  a 
settled  construction  by  the  state  courts  of  the  statutes  of  the  respective  states, 
^vhere  they  are  exclusively  in  force;  and  to  abide  by  and  follow  such  construc- 
tion, when  found  to  be  settled.  Looking  to  the  two  adjudications  in  Kentucky, 
on  the  construction  of  the  statute  of  1798,  in  the  spirit  of  the  rule  we  have  laid 
down  for  our  government,  and  without  any  reference  to  the  misgivings  we 
may  entertain  of  the  correctness  of  the  construction  declared  to  be  the  true 
one  in  Clay  v.  Hopkins,  3  A.  K.  Marsh.,  488,  we  have  come  to  the  conclusion 
that  Wood's  case,  7  Mon.,  281,  did  not  overrule  the  former.  It  is  therefore  de- 
<5lared  by  this  court  that  the  bill  of  exchange  for  $10,000,  drawn  by  Robert 
Griffing,  although  payable  at  a  bank  in  New  Orleans,  did  not,  by  force  of  the 
Btatute  of  Kentucky,  subject  the  drawer  or  others  bound  to  take  it  up,  to  the 
payment  of  ten  per  cent,  damages. 

§  1636.  Where  a  bill'  of  exchange  is  payable  out  of  the  state  in  which  it  is 
drawn^  the  holder  is  entitled  to  da7nages. 

Not  having  been  entitled  by  the  statute,  the  appellants  insist  they  were 
authorized  to  charge  damages  by  commercial  usage,  and  that  the  statute  pre- 
scribed a  fair  measure.  The  assumption  that  the  holder  could  lawfully  demand 
damages  depends  on  the  fact  whether  the  bill  was  foreign  or  inland;  if  foreign, 
then  the  bank  had  the  right  to  redraw  from  New  Orleans  to  Lexington  for 
such  amount  as  would  make  good  the  face  of  the  bill,  mcluding  principal,  re- 
exchange  and  charges,  with  legal  interest;  the  law  does  not  insist  upon  actual 
redrawing;  but  the  holder  may  recover  the  price  of  a  new  bill  at  the  place  of 
protest.  Had  a  jury  been  called  on  to  assess  the  amount  due,  proof  of  the 
exchange  against  Lexington  would  have  been  necessary  to  the  recovery  of  dam- 
ages on  the  ground  of  re-exchange;  but  the  parties  themselves  having  liqui- 
dated them  at  the  rate  the  statute  of  Kentucky  allowed,  in  cases  very  similar, 
we  must  presume,  at  this  distant  day,  aside  from  any  proof  to  the  contrary, 
that  ten  percent,  was  fair  compensation;  it  may  have  been  less;  of  this,  how- 
ever, the  parties  were  the  proper  judges.  Kent's  Com.,  Lecture  44.  Whether 
a  bill  of  exchange,  drawn  in  one  state  of  this  Union,  payable  in  another,  is  a 
foreign  bill,  involves  political  considerations  of  some  delicacy,  although,  we 
apprehend,  of  no  intrinsic  difficulty  at  this  day.  The  respective  states  are 
sovereign  within  their  own  limits,  and  foreign  to  each  other,  regarding  them  as 
local  governments.  2  Pet.,  586.  Kentucky  and  Louisiana,  as  political  commu- 
nities, being  distinct  and  sovereign,  and  consequently  foreign  to  each  other  in  re- 
gard to  the  regulation  of  contracts,  it  follows,  a  bill  drawn  in  one,  payable  in  the 
other,  is  a  foreign  bill ;  and  so  this  court  adjudged  in  the  cause  of  Buckner  v.  Finley, 
2  Pet.,  686  (§  941,  supra).  The  bill,  in  that  case,  was  drawn  at  Baltimore,  by 
citizens  of  Maryland,  on  Stephen  Dever,  at  New  Orleans;  whereas,  the  one  in 
this  case  was  drawn  and  accepted  in  Kentucky,  but  payable  at  a  bank  in  New 
Orleans.    Yet^  we  think,  the  place  of  payment,  being  within  a  jurisdiction 
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foreign  to  Kentucky,  subjected  the  acceptor,  James  Daniel,  to  the  performance 
of  the  contract,  according  to  the  laws  of  Louisiana,  to  every  extent  he  would 
have  been  had  he  become  a  party  to  the  bill  at  New  Orleans;  and  that  the 
effect  of  the  contract,  on  all  the  parties  to  it,  does  not  vary  from  the  one  sued 
on  in  Buckner  v.  Finley,  2  Pet.,  586;  Story's  Conflict  of  Laws,  §§  from  281  ta 
286.  Being  a  foreign  bill,  and  not  having  been  affected  by  the  statute  of 
Kentucky,  of  course,  the  holders,  by  commercial  usage,  were  entitled  to  re- 
exchange  when  the  protest  for  non-payment  was  made;  and  those  bound  to 
take  it  up  having  paid,  or  agreed  to  pay,  the  damages,  with  a  full  knowledge 
of  the  facts,  and  a  presumed  knowledge  of  the  law,  voluntarily  giving  the 
bank  a  legal  advantage,  it  would  be  going  far  for  a  court  of  chancery  to  take 
it  away;  the  equities  of  the  parties  being  equal,  to  say  the  least,  it  cannot  be 
against  conscience  for  the  appellants  to  retain  their  judgment. 

§  1637.  Mistake  or  igiiorance  of  law  affords  no  ground  of  relief  from  con- 
tracts fairly  entered  into^  with  a  full  knowledge  of  the  facts. 

The  main  question  on  which  relief  was  sought  by  the  bill,  that  on  which 
the  decree  below  proceeded,  and  on  which  the  appellees  rely  in  this  court  for 
its  affirmance,  is.  Can  a  court  of  chancery  relieve  against  a  mistake  of  law? 
In  its  examination,  we  will  take  it  for  granted^  the  parties  who  took  up  the 
bill  for  $10,000  included  the  damages  of  $1,000  in  the  $8,000  note,  and  did  so 
believing  the  statute  of  Kentucky  secured  the  penalty  to  the  bank;  and  that, 
in  the  construction  of  the  statute,  the  appellees  were  mistaken.  Vexed  as  the 
question  formerly  was,  and  delicate  as  it  now  is,  from  the  confusion  in  which 
numerous  and  conflicting  decisions  have  involved  it,  no  discussion  of  oases  can 
be  gone  into  without  hazardmg  the  introduction  of  exceptions  that  will  be 
likely  to  sap  the  direct  principle  we  intend  to  apply;  indeed,  the  remedial 
power,  claimed  by  courts  of  chancery  to  relieve  against  mistakes  of  law, 
is  a  doctrine  rather  grounded  upon  exceptions  than  upon  established  rules.  To 
this  course  of  adjudication  we  are  unwilling  to  yield.  That  mere  mistakes  of 
law  are  not  remediable  is  well  established,  as  was  declared  by  this  court  in 
Hunt  v,  Rousmaniere,  1  Pet.,  15;  and  we  can  only  repeat  what  was  there  said: 
"That  whatever  exceptions  there  may  be  to  the  rule,  they  will  be  found  few 
in  number,  and  to  have  something  peculiar  in  their  character,"  and  to  involve 
other  elements  of  decision.  What  is  this  case,  and  does  it  turn  upon  any  pe- 
culiarity? GriflBng  sold  a  bill  to  the  United  States  Bank,  at  Lexington,  for 
$10,000,  indorsed  by  three  of  the  complainants,  and  accepted  by  the  other, 
payable  at  New  Orleans ;  the  acceptor,  J.  D.,  was  present  in  Kentucky,  when 
the  bill  was  made,  and  there  accepted  it;  at  maturity  it  was  protested  for  non- 
payment, and  returned.  The  debtors  applied  to  take  it  up,  when  the  creditors 
claimed  ten  per  cent,  damages,  by  force  of  the  statute  of  Kentucky.  All  the 
parties  bound  to  pay  the  bill  were  perfectly  aware  of  the  facts;  at  least  the 
principals,  who  transacted  the  business,  had  the  statute  before  them,  or  were 
familiar  with  it,  as  we  must  presume;  they  and  the  bank  earnestly  believing^ 
(as  in  all  probability  most  others  believed  at  the  time)  that  the  ten  per  cent, 
damages  were  due  by  force  of  the  statute;  and  influenced  by  this  opinion  of 
the  law,  the  $8,000  note  was  executed,  including  the  $1,000  claimed  for  dam^ 
ages.  Such  is  the  case  stated  and  supposed  to  exist  by  the  complainants,  stripped 
of  all  other  considerations  standing  in  the  way  of  relief.  Testing  the  case  by 
the  principle  "that  a  mistake  or  ignorance  of  the  law  forms  no  ground  of  re- 
lief from  contracts  fairly  entered  into,  with  a  full  knowledge  of  the  facts," 
and  under  circumstances  repelling  all  presumptions  of  fraud,  imposition,  or 
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undue  advantage  having  been  taken  of  the  party,  none  of  which  are  charge- 
able upon  the  appellants  in  this  case,  the  question  then  is.  Were  the  complain- 
ants entitled  to  rehef  ?    To  Tvhich  we  respond  decidedly  in  the  negative. 

§  1 638.  Recovery  of  money  paid  hy  mistake  to  take  up  a  bill;  limitation. 

Lastly,  the  appellants  rest  their  defense  on  the  statute  of  limitations.  If  the 
$1,000  claimed  as  damages  were  paid  to  the  bank  at  the  time  the  bill  of  ex- 
change was  taken  up,  then  the  cause  of  action  to  recover  the  money  (had  it 
been  well  founded)  accrued  at  the  time  the  mistaken  payment  was  made,  which 
could  have  been  rectified  in  equity,  or  the  money  recovered  back  by  a  suit  at 
law.  The  courts  of  law  and  equity  have  concurrent  jurisdiction;  and  the 
complainants  having  elected  to  resort  to  equity,  which  they  had  the  right  to  do^ 
were  as  subject  to  be  barred  by  statute  in  the  one  court  as  in  the  other.  Inr 
such  cases  the  courts  of  equity  act  in  obedience  to  the  statute  of  limitation^ 
from  which  they  are  no  more  exempt  than  courts  of  law.  This  suit  having 
been  brought  more  than  five  years  after  the  bill  was  taken  up,  to  apply  the 
bar,  it  becomes  necessary  to  inquire  whether  the  damages  were  then  paid.  The 
complainants  allege  that  they  paid  in  July,  1819,  $3,330.67,  on  account  of  the 
whole  amount  due,  consisting  of  principal,  interest,  charges  and  damages;  and 
for  the  balance  of  the  amount  of  the  bill,  Grifflng  and  James  Daniel  executed 
their  negotiable  note  for  $8,000,  payable  sixty  days  after  date,  to  William 
Armstrong,  to  which  Cunningham,  Hanson  and  Henry  Daniel  were  parties 
as  indorsers  or  co-drawers;  which  note  was  discounted  by  the  bank  for  the 
bene Bt  of  Grifflng  and  James  Daniel;  and  upon  the  express  agreement  be- 
tween them  and  the  bank,  and  the  other  parties  to  the  note,  that  the  proceeds^ 
of  said  $8,000  note  should  be  applied  to  the  payment  of  the  balance  due  on 
said  bill  of  exchange.  The  parties  to  this  suit  agreed  in  writing  that  the  state- 
ment above  set  forth  was  true;  and  the  bill  was  liquidated  by  the  proceeds 
of  the  note,  and  the  $3,330.67.  If  the  pre-existing  debt  due  the  bank,  and 
evidenced  by  the  bill  of  exchange,  was  extinguished  when  the  bill  was  taken 
up,  then  the  remedy  of  the  bank  was  gone,  and  the  right  to  recover  the  $1,000- 
of  excess  arose.  It  is  generally  true  that  the  giving  a  note  for  a  pre-existing 
debt  does  not  discharge  the  original  cause  of  action,  unless  it  is  agreed  that 
the  note  shall  be  taken  in  payment.  6  Cranch,  264.  In  reference  to  this 
*  principle,  it  is  insisted  for  the  appellees  that  the  $8,000  note  given  to  the 
bank,  and  the  renewals  of  it  afterwards,  furnished  mere  evidence  of  the  con- 
tinuance of  the  original  liability,  from  which  they  should  be  relieved;  because 
the  notes  covered  too  much  by  $1,000  with  interest,  so  the  court  below  thought, 
and  decreed  the  abatement.  This  court  thinks  the  facts  do  not  involve  the 
principle  referred  to.  We  are  not  told  by  the  appellees  that  the  $8,000  note 
was  taken  in  payment  of  the  balance  of  the  bill  of  exchange,  but  that  $3,330.67 
in  cash  was  paid,  and  the  note  discounted,  the  money  obtained  upon  it,  and 
"  by  express  agreement  applied  to  the  payment  of  the  balance  due  on  said  bill 
of  exchange."  The  debtors  raised  the  cash,  and  paid  the  bill,  nor  did  the 
$8,000  note  enter  into  the  transaction,  further  than  that  the  proceeds  were  ap- 
plied to  the  extinguishment  of  the  pre-existing  debt.  Payment  was,  therefore, 
made  on  the  8th  of  July,  1819,  and  the  $1,000  could  have  been  sued  for  then 
as  well  as  in  1827,  when  the  bill  of  injunction  was  filed.  It  follows,  the  act  of 
limitations  is  a  bar  to  the  appellees,  aside  from  any  other  grounds  of  defense. 
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EX  PABTE  HEIDELBACK.— RE  GLYN. 
(District  Court  for  Massachusetts:  2  LoweU,  526-537;  15  N.  K  R.,  495.    1876.) 

Statement  of  Facts. —  The  bankrupt  drew  bills  of  exchange  at  Boston  on 
London,  to  his  own  order,  and  indorsed  and  negotiated  them  in  Kew  York. 
They  were  protested.  The  question  was,  whether  the  rate  of  damages  and  in- 
terest was  governed  by  the  law  of  Massachusetts  or  of  New  York. 

§  1639.  Authorities  as  to  conflict  of  laws  as  to  commercial paj^er. 

Opinion  by  Lowell,  J. 

The  principles  of  law  upon  which  this  case  must  be  decided  have  been  thus 
laid  down  by  the  supreme  court  in  Scudder  v.  Union  Nat.  Bank,  91  U.  S.  (1 
Otto),  406  (§§  158-162,  supra):  Matters  pertaining  to  the  execution,  validity 
and  interpretation  of  a  contf*act  are  determined  by  the  law  of  the  place  where 
it  is  made ;  those  connected  with  its  performance,  by  the  law  of  the  place  of 
performance;  those  respecting  the  remedy,  by  the  lex  fori.  The  distinction 
between  the  law  applicable  to  the  validity  and  that  governing  the  performance 
was  first  clearly  announced  in  this  country,  I  believe,  in  the  very  able  opinion 
of  the  court  in  Depeau  v.  Humphreys,  20  Martin  (La.),  1.  A  bill  of  exchange 
given  in  Louisiana  for  money  advanced  in  that  state,  with  a  reservation  of  in- 
terest lawful  there,  but  usurious  in  New  York,  was  held  to  be  valid  though  the 
payment  was  to  be  in  New  York.  This  decision  is  criticised  by  Judge  Story, 
who  inclines  to  refer  all  contracts,  even  as  to  their  validity,  to  the  place  of  per- 
formance. Confl.  Laws,  §  304.  Judge  Curtis,  in  arguing  the  important  case 
of  Carnegie  v.  Morrison,  2  Mete.,  381,  assailed  the  same  case,  and  maintained 
the  doctrine  of  Story ;  but  the  court  decided  that  the  contract,  which  was  a 
letter  of  credit  issued  in  Boston,  authorizing  bills  of  exchange  to  be  drawn  at 
Oottenburg  in  Sweden  on  London,  was  to  be  governed,  as  to  its  validity  and 
effect  between  the  original  parties,  by  the  law  of  Massachusetts,  though  the 
bills  drawn  under  it  must  conform  to  the  law  of  Sweden,  and  the  acceptance 
of  the  bills  to  the  law  of  England ;  which  is  precisely  the  doctrine  of  Depeau  v. 
Humphreys,  and  Scudder  v.  Union  Bank,  above  cited.  Mr.  Wharton,  in  his  val- 
uable work  on  the  Conflict  of  Laws,  §  401,  proposes  as  a  rule  which  best  harmo- 
nizes the  authorities,  one  substantially  like  that  of  the  decisions  above  referred 
to,  though  carrying  the  division  one  step  further:  "Obligations,  in  respect  to  the 
mode  of  their  solemnization,  are  subject  to  the  rule  locus  regit  a^tum;  in  re- 
spect to  their  interpretation,  to  the  lex  loci  contractus;  in  respect  to  the  mode  of 
performance,  to  the  law  of  the  place  of  performance.  But  the  lex  fori  deter- 
mines when  and  how  such  laws,  when  foreign,  are  to  be  adopted,  and  in  all 
cases  not  specified  above  supplies  the  applicatory  law." 

§  1 640,  By  what  law  the  drawer  is  hound. 

In  the  case  of  a  bill  of  exchange,  the  contracts  of  the  various  parties  are  dis- 
tinct, and  the  drawer  is  bound,  generally  speaking,  according  to  the  law  of  the 
place  where  the  bill  is  drawn,  which  is  in  most  cases  the  same  as  that  in  which 
it  is  to  be  paid  by  him,  if  he  pays  it.  Still  he  is  to  a  certain  extent  involved  in 
the  same  law  with  the  acceptor,  because  upon  due  protest,  demand  and  notice, 
he  is  bound  to  make  good  to  the  holder  what  the  acceptor  ought  to  have  paid 
at  the  place  where  he  was  to  pay,  which  makes  it  necessary  to  ascertain  what 
that  amount  was  by  the  law  of  that  place,  and  whether  by  the  same  law  due 
demand  was  made  of  the  acceptor  and  due  protest  upon  the  dishonor.  What 
the  drawer  should  pay  as  interest,  ex  mora^  or  as  damages,  does  not  depend 
upon  the  law  of  the  place  where  the  acceptor  was  to  pay  the  bill,  if  that  is  dif- 
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ferent  from  the  place  where  the  drawer's  contract  is  to  be  performed.  So  far 
the  parties  to  this  petition  are  agreed,  and  I  have  therefore  cited  no  authorities 
for  some  of  my  positions;  but  here  thej*^  divide.  The  general  creditors  contend 
that  the  law  of  Massachusetts  governs  this  matter  of  damages  in  the  present 
instance,  because  the  remedy  is  sought  here ;  and,  if  that  be  not  so,  because 
Boston  is  the  place  of  performance.  The  petitioners  maintain  that  the  law  of 
New  York  is  to  be  followed,  because  the  bill  was  negotiated  there  and  the  first 
holder  lived  there. 

§  1641.  State  laws  not  binding  on  commercial  questions,  or  in  case  of  a  con- 
jlict, 

I  am  of  opinion  that  the  Massachusetts  law  governs,  not  because  the  dam- 
ages are  part  of  the  remedy,  which  they  are  not,  but  because  Boston  was  the 
place  in  which  the  drawer  undertook  to  perform  his  contract.  In  Massachu- 
setts it  is  held  that  the  rate  of  interest  to  be  recovered,  ex  mora,  for  default  in 
paying  a  promissory  note,  is  a  mere  matter  of  remedy.  The  decisions  which 
establish  this  point,  if  applicable  to  bills  of  exchange,  are  not  binding  on  this 
court,  because  the  law  of  bills  of  exchange  is  part  of  general  commercial  juris- 
prudence, and  not  of  local  law  or  usage:  Swift  v.  Tyson,  16  Pet.,  1  (§§  382- 
386,  supra)\  Watson  u  Tarpley,  18  How.,  517  (§§  1174-77,  supra)\  and  so  is 
any  question  of  the  conflict  of  laws.  When  we  have  ascertamed  what  local 
law  applies  to  the  case,  we  follow  it;  but  the  ascertainment  itself  is  not  a  local 
question. 

§  1642.  Rvle  that  the  contract  is  governed  hy  the  place  of  performance. 

In  most  cases  the  place  where  a  note  is  made  or  a  bill  is  drawn,  indorsed  or 
accepted  is,  in  fact,  the  place  where  the  parties  respectively  undertake  to  pay 
it;  and  therefore  questions  rarely  come  up  of  any  distinction  between  the  law 
of  the  contract  and  that  of  the  performance;  and  the  courts,  in  pronouncing 
on  such  cases,  have  had  no  such  distinction  in  mind,  and  any  general  statements 
as  to  the  contract  being  governed  by  the  law  of  the  place  where  it  is  made  or 
is  to  be  performed  must  be  taken  with  that  allowance.  When  they  say  that  a 
bill  is  to  be  paid  by  the  acceptor  at  the  place  where  he  accepts,  and  by  the 
drawer  where  he  draws,  they  are  stating  the  general  presumption  of  fact  that 
a  bill  or  note  is  probably  dated  at  the  place  where  the  party  intends  to  pay  it. 
The  petitioners  do  not  deny  that  it  is  the  place  of  performance  whose  law  must 
govern  the  decision  of  this  controversy  if  that  is  a  different  place  from  the  place 
of  entering  into  the  contract;  but  they  insist  that  unless  the  contract  provides 
expressly  for  a  different  place,  that  of  making  the  contract  is  conclusively,  and 
always,  the  place  of  performance^  and  that  a  contract  is  made  where  it  is 
delivered. 

§  1643.    What  is  the  place  of  performance  where  none  is  mentioned. 

My  opinion  is,  that  where  no  place  of  performance  is  mentioned  in  a  note  or 
bill,  it  is  to  be  paid  by  each  person  liable  upon  it  at  the  place  of  his  own  domi- 
cile, using  that  word  in  a  sense  large  enough  to  include  an  established  place  of 
business  as  well  as  one  of  residence.  Mr.  Justice  Story,  Confl.  of  Laws,  §  293  c, 
note  3,  says  that  if  a  note  is  made  in  one  state,  and  negotiated  to  an  indorser 
in  another,  the  contract  of  the  maker  with  the  indorsee  takes  effect  as  a  promise 
in  the  state  where  the  note  was  made,  and  not  where  it  was  indorsed.  It  will 
be  recollected  that  Judge  Story  refers  all  contracts  to  the  place  of  performance, 
and  therefore  his  meaning  here  is  that  the  maker  of  a  note  is  to  pay  it  at  his  owa 
home.  So  Westlake  (§  235)  affirms  that  the  acceptor  promises  to  pay  the  bill, 
if  no  place  of  payment  is  named,  at  the  known  place  of  business  from  which 
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he  dates  his  acceptance.  And  Wharton  (§  451)  says  that  if  an  indorser  indorses: 
a  not^  when  casually  absent  from  his  domicile,  it  is  the  law  of  such  domicile  that 
binds,  that  being  construed  to  be  the  place,  so  far  as  he  is  concerned,  of  pay- 
ment. The  eminent  jurist  Savigny,  as  quoted  by  Mr.  Wharton  (§  426),  gives^ 
several  rules  of  law  on  this  subject,  of  which  two  are  pertinent  to  this  case. 
One  is,  that  the  seat  of  a  continuous  business  supplies  its  local  law  to  all  obliga- 
tions emanating  from  him  who  conducts  the  business;  and  the  other,  that  the 
debtor's  domicile  supplies  the  law  to  his  oblig«ations  emanating  from  the  domi- 
cile. These  remarks  agree  with  the  general  opinion  of  business  men,  as  I  sup- 
pose. I  take  it  that  if  a  banker  issues  bills  or  notes  to  circulate  as  money,  there 
is  no  doubt  that  his  undertakmg  is  to  pay  them  over  his  counter.  I  take  it  that 
this  bill  would  be  called  a  Boston  bill  on  London,  and  that  all  merchants  would 
understand  that  the  drawer's  undertaking  is  to  pay  in  Boston  if  the  drawee 
shall  not  do  so  in  London,  and  he  is  duly  notified  thereof  in  Boston.  Boston 
bills  on  London  are  bought  in  large  quantities  by  merchants  in  New  York, 
sometimes  in  Boston  by  agents  of  the  buyers,  and  sometimes  in  New  York  from 
agents  of  the  sellers,  and  sometimes,  I  dare  say,  on  the  cars  between  the  two- 
places.  Now,  it  seems  to  me  inadmissible  to  say  that  the  same  apparent  con-^ 
tract  between  the  same  parties  may  have  three  different  modes  of  performance, 
according  as  it  is  delivered  in  one  place  or  another.  It  is  true  that  all  contracts^ 
take  effect  from  delivery,  but  the  question  in  every  case  is,  what  does  the  con- 
tract mean  after  it  has  been  delivered?  And  I  am  of  opinion  that  a  banker's^ 
draft,  dated  at  his  usual  and  only  place  of  business,  is  payable  there  on  the  de- 
fault of  the  drawee  by  the  implied  terms  of  the  contract  itself,  and  by  the 
usage  of  merchants  and  by  law. 

§  1644.  authorities  reviewed. 

Let  us  look  now  at  some  of  the  decisions.  It  is  well  settled  that,  in  order  to- 
hold  the  indorser  of  a  note  not  by  its  terms  payable  at  any  place,  demand  must 
be  made  upon  the  maker  at  his  domicile;  that  the  date  of  the  note  is  presump- 
tive evidence  of  the  domicile,  and  in  Massachusetts,  at  least,  the  date  proves 
the  domicile  for  the  purposes  of  demand  and  notice,  unless  the  holder  knows  of. 
some  other.  But  if  the  holder  knows  the  real  domicile,  payment  must  be  de-- 
mandei  there.  If  the  promisor  has  changed  his  domicile  after  the  note  is- 
made,  the  holder  is  not  obliged  to  follow  him  bayond  the  jurisdiction;  but  if 
his  new  domicile  is  within  the  same  jurisdiction,  he  must  demand  .payment 
there.  Fisher  v.  Evans,  5  Binn.,  541;  Stewart  v.  E  len,  2  Caines,  127,  per  Liv- 
ingston, J.,  explained  in  Anderson  v.  Drake,  14  Johns.,  114;  Wood  worth  v. 
Bank  of  America,  19  id.,  391 ;  McGruder  v.  Bank  of  Washington,  9  Wheat., 
598  (§§  801,  S02,  supra);  Keid  v.  Morrison,  2  Watts  &  S.,  401;  Taylor  v.  Sny- 
der, 3  Denio,  145;  Smith  v.  Philbrick,  10  Gray,  252;  Bank  of  Orleans  v. 
Whittemore,  12  id.,  469;  Pierce  v.  Whitney,  22  Me.,  110;  29  id.,  188.  The 
meaning  of  these  rules  is  that  the  contract  of  the  maker  of  a  note  is  to  pay  it 
at  his  domicile,  no  matter  where  he  makes  or  negotiates  it;  that  the  domicile 
being  usually  the  same  as  the  date,  he  may  be  held  to  the  latter  as  his  domicile, 
if  he  has  not  notified  the  taker  or  holder  of  his  note  to  the  contrary;  that  the 
domicile,  so  far  as  jurisdiction  is  concerned,  is  that  which  he  had  when  the 
debt  was  contracted,  and  his  contract  is  not  to  vary  with  every  removal  which 
he  may  make.  Many  of  the  cases  turn  on  due  diUgence;  but  diligence  in 
what?  In  demanding  payment  of  the  note  at  the  place  where  the  maker  of  it 
is  bound  and  is  presumed  to  be  ready  to  pay  it;  that  is  to  say,  the  place  of  per- 
formance.   The  decisive  proof  of  this  is,  that  if  a  place  is  agreed  on  for  the 
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performance,  no  demand  need  be  made  elsewhere;  so  that  actual  diligence  and 
actual  demand  are  not  the  important  things,  but  a  compliance  with  the  law 
which  requires  demand  to  be  made  at  the  place  of  performance. 

Coming  now  to  decisions  of  particular  cases  more  or  less  like  that  at  bar,  the 
first  which  I  shall  cite  is  a  leading  Scotch  decision,  which  is  given  at  large  by 
two  learned  writers  on  the  Conflict  of  Laws, — Sir  K  Phillimore,  vol.  iv,  p.  612 
(1st  ed.),  and  Mr.  Wharton,  §  45*2.  In  that  case  a  Scotchman  residing  in  Edin- 
burgh made  a  note  payable  to  a  banker,  named  and  described  as  manager  of 
the  British  &  Australian  Bank,  55  Moorgate  street,  London.  This  was  held  to 
be  a  Scotch  debt;  nothing  was  proved  about  the  place  of  delivery  or  of  negoti- 
ation, from  which  we  may  infer  that  they  were  noc  considered  important.  In 
Hicks  V.  Brown,  12  Johns.,  142,  A.  drew  at  New  Orleans  a  bill  on  B.  in  Penn- 
sylvania in  favor  of  C.  in  Tennessee,  and  it  was  held  that  the  law  of  the  draw- 
er's contract  was  that  of  Louisiana.  That  is  precisely  this  case;  the  bill  taking 
effect  when  it  reached  the  hands  of  the  person  who  had  given  consideration 
for  it  in  a  state  other  than  that  in  which  it  was  drawn.  In  Pine  v.  Smithy 
11  Gray,  38,  a  citizen  of  Massachusetts  negotiated  in  New  York  for  a  loan 
from  a  citizen  of  that  state,  at  eight  per  cent,  interest,  which  would  make  the 
contract  void  for  usury  in  New  York,  and  this  was  secured  by  note,  with  a 
mortgage  of  land  in  Massachusetts.  Held,  a  Massachusetts  contract;  not, 
however,  by  reason  of  the  mortgage,  which  is  not  once  mentioned  in  the 
opinion  of  the  court.  The  case  of  Grimshaw  v.  Bender,  6  Mass.,  319,  goes 
much  beyond  the  present.  There,  a  bill  was  drawn  in  England  upon  a  firm 
whose  domicile  was  in  Boston;  but  the  bill  was  payable  in  London,  and  was 
accepted  in  England  by  a  member  of  the  Boston  house  who  happened  to  be 
there.  The  bill  not  having  been  paid,  was  sued  against  the  acceptors  in  Bos- 
ton, and  the  court  held  that  the  measure  of  damages  was  regulated  by  the  law 
of  Massachusetts,  because  that  was  the  domicile  of  the  acceptors.  That  case  is 
not  considered  sound  by  Judge  Story.  Confl.  Laws,  §  419;  Mr*  Wharton  cites 
both  the  case  and  the  criticism,  without  giving  his  own  opinion.  Confl.  Laws, 
§  461,  note  a.  The  bill  was  expressly  made  payable  in  London,  and  of  course 
the  acceptors  should  pay  in  Boston  what  would  have  produced  the  amount  of 
the  bill  in  London,  which,  in  the  absence  of  statute  or  local  usage,  is  exactly 
what  a  drawer  in  Boston  would  be  obliged  to  pay,  and,  therefore,  the  substance 
of  the  decision  is  sound;  but  in  making  the  acceptors  technically  drawers  in 
Soston,  and  liable  to  damages  as  such,  the  court  overlooked  the  circumstance 
that  they  were  not  the  drawers,  but  stood  as  London  acceptors  casually  sued  iu 
Boston.  After  this  allowance  is  made,  the  case  remains  a  high  authority  for 
holding  the  domicile  to  be  the  place  of  performance,  when  none  other  is  ap- 
pointed by  the  contract  itself. 

It  has  been  twice  held  in  England  that  a  bill  drawn  abroad  and  filled  up  and 
negotiated  in  England  is  valid,  if  sufficiently  stamped  according  to  the  law  of  the 
place  of  apparent  drawing,  though  not  sufficiently  by  the  law  of  England. 
Snaith  v.  Mingay,  1  Maule  &  S.,  87;  Baker  v.  Sterne,  9  Ex.,  684.  These 
decisions  have  been  supposed  to  depend  upon  an  estoppel  worked  by  the 
negotiation  of  the  bills  to  innocent  holders;  but  this  explanation  is  not  sound; 
they  are  put  by  the  judgments  upon  the  plain  and  simple  reason  that  the  con- 
tract of  the  drawer  was  made  abroad;  and  not  only  so,  but  estoppel  does  not 
avail  against  the  stamp  laws  of  England.  Steadman  v.  Duhamel,  1  C.  B.,  888. 
In  Pennsylvania,  too,  it  was  decided  that  the  drawer  of  a  bill,  signed  by  him 
in  blank  as  to  amount,  etc.,  in  that  state,  though  filled  up  and  passed  in  Eng- 
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land,  must  pay  damages  according  to  the  law  of  Pennsylvania  at  the  date  of 
the  drawing,  and  this  though  the  rate  of  damages  had  been  diminished  by  a 
statute  passed  before  the  bill  was  actually  negotiated.  Lennig  v.  Balston,  23 
Penn.  St.  (11  Harris),  137.  In  Campbell  v.  Nichols,  4  Vroom,  81,  the  precise 
distinction  is  taken  that  the  validity  of  an  acceptor's  contract  depends  upon 
the  law  of  the  place  where  the  bill  is  negotiated  and  first  becomes  a  contract, 
but  that  in  all  matters  concerning  the  interest  to  be  paid  by  him,  upon  that  of 
the  place  where  he  undertook  to  pay.  In  a  later  case,  cited  by  the  petition- 
ers here,  the  same  court,  citing  Campbell  v.  Nichols,  say,  though  they  do  not 
decide,  that  a  drawer's  contract  may  differ  from  an  acceptor's  in  this  respect 
(Freese  v.  Brownell,  6  Vroom,  285) ;  but  there  is  neither  reason  nor  authority  for 
any  distinction ;  each  is  liable  to  make  good  his  promise  when  and  where  be 
undertook  to  make  it  good,  as  I  have  already  shown;  and  if  that  means  at  the 
acceptor's  domicile  for  his  part,  it  means  at  the  drawer's  for  his.  In  Van  Zant 
V.  Arnold,  31  Ga.,  210,  the  maker  and  theindorser  of  a  note  both  lived  in  Georgia, 
but  they  made  and  indorsed  it  in  Tennessee,  where  it  took  effect  as  a  contract 
by  being  delivered  to  an  agent  of  a  creditor  of  the  maker  who  lived  in  New 
York.  It  was  held  to  be  a  contract  governed  by  the  law  of  Georgia  as 
against  (he  indorser,  because  he  was  domiciled  there. 

§  1 645.  Lex  loci  contractus  the  place  where  the  hiU  is  negotiated —  exceptions. 
Many  cases  are  cited  by  the  petitioners  to  prove  that  the  lex  loci  contractus 
is  where  the  bill  or  note  is  actually  negotiated.  I  have  assumed  that  to  be  the 
general  rule;  though,  if  it  were  needful,  I  could  point  out  many  exceptions  to 
it.  It  is  not  necessarj'',  because  every  case  but  one  which  touches  that  point 
turns  upon  the  validity  of  the  contract,  and  not  upon  the  mode  of  perform- 
ance, nor  upon  the  damages  for  a  breach.  Thus  in  Tilden  v.  Blair,  21  Wall., 
241  (§§  389,  390,  supra),  a  bill  for  $5,000  was  drawn  in  Illinois  and  accepted 
in  New  York,  and  then  sent  back  to  Illinois,  where  it  was  indorsed  and  nego- 
tiated at  a  rate  of  interest  which  would  be  usurious  in  New  York,  and  avoid 
the  contract.  The  acceptor  was  sued  in  the  circuit  court  of  the  United  States 
sitting  in  New  York;  and  the  court  held  that  the  validity  of  the  acceptance 
depended  upon  the  place  of  negotiation,  and  gave  judgment  for  the  plaint- 
iff for  an  amount  which  it  considered  the  law  of  Illinois  made  the  contract 
available  for,  in  its  inception.  The  supreme  court  said  that  the  bill  was  good  for 
its  face,  and  that  the  only  error  was  in  not  giving  judgment  for  the  whole 
$5,000  and  interest.  They  could  not  correct  the  error,  nor  say  whether  the 
interest  should  be  reckoned  at  the  legal  rate  in  Illinois  or  in  New  York,  because 
the  plaintiff  had  acquiesced  in  the  ruling  below.  The  only  point  in  this  case, 
therefore,  is  not  reached  by  that  decision.  All  the  other  cases  cited  are  open 
to  a  similar  remark,  excepting  Cook  v.  Moffat,  5  How.,  295,  which  is  said  to  be 
decisive  of  this  question  in  favor  of  the  petitioners.  I  do  not  so  understand  it. 
That  case  was,  that  A.,  in  New  York,  sold  goods  there  to  B.,  of  Baltimore, 
who  gave  his  note  for  the  price,  and  afterwards  took  the  benefit  of  the  insolv- 
ent law  of  Maryland.  The  court  held  that  the  discharge  in  Maryland  did 
not  release  the  debt  due  to  A.  Mr.  Justice  Grier,  in  delivering  the  opinion  of 
the  court,  says  that  the  notes,  being  delivered  in  New  York  in  payment  of 
goods  purchased  there,  were,  of  course,  payable  there,  and  governed  by  the  laws 
of  that  place,  citing  Boyle  v.  Zacharie,  6  Pet.,  635 ;  Story,  Confl.,  §  287.  The 
case  cited  decides  that  advances  made  by  a  factor  are  to  be  reimbursed  to  him 
at  the  place  where  he  makes  them;  and  Judge  Story,  at  the  place  cited,  repeats 
the  same  doctrine.    I  cannot  suppose  that  Mr.  Justice  Grier  intended  to  over- 
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rule  all  the  cases  and  opinions  which  I  have  cited  above.  There  is  undoubtedly 
much  authority  for  the  proposition,  that  the  whole  contract  of  sale  of  goods, 
including  the  payment,  is  governed  by  the  la!w  of  the  place  of  sale;  this  is  to 
say,  the  buyer  is  to  seek  out  and  pay  the  seller  if  the  goods  are  sold  on  credit, 
and  if  for  cash,  he  must  pay  him  on  the  spot.  By  the  law  both  of  New  York 
and  of  Maryland,  the  note  given  for  the  price  of  goods  is  merely  security  for  the 
payment;  and  on  surrender  of  the  note  an  action  for  the  price  of  the  goods 
may  be  maintained.  If,  therefore,  an  action  for  goods  sold  would  not  be 
barred  by  a  discharge  in  Maryland,  because  its  performance  was  to  be  in  New 
York,  the  security  ought  not  to  be  destroyed  thereby.  This  is  what  I  under- 
stand Mr.  Justice  Grier  to  mean  in  the  brief  remarks  above  quoted,  though  he 
speaks  in  the  popular  way  of  the  note  being  given  in  payment  for  the  goods. 
There  are,  likewise,  I  believe,  decisions  that  an  ordinary  loan  is  to  be  reim- 
bursed where  it  is  made,  at  least  if  no  note  or  bill  is  given  for  it,  though  the 
cases  are,  perhaps,  not  reconcilable  on  this  point. 

This  transaction  was  not  a  sale  of  goods  nor  a  loan  of  money,  but  the 
transfer  of  a  credit.  The  undertaking  of  Gly  n  was,  that  if  Benson  &  Co.  should 
not  accept  or  should  not  pay  in  London,  and  due  demand  and  prfctest  were 
made  there,  he  would  pay  in  Boston,  on  due  notice  and  demand  here. 

The  interest  and  damages  to  he  proved  against  Glyii^s  estate  are  to  he  assessed 
hy  the  law  of  Massachusetts. 

§  1646,  Waiver;  interest  recoverable.— In  an  action  by  the  United  States  against  A., 
upon  a  bond  conditioned  to  comply  with  an  agreement  to  pay  a  certain  sum  of  money  on  or 
before  the  Ist  of  March  at  Amstei'dam,  and,  in  case  the  sum  was  not  paid  at  the  time  and 
place  mentioned,  then  to  repay  the  United  States  the  value  of  the  sum  to  be  paid,  at  the  rate 
of  exchange  current  in  Philadelphia,  at  the  time  the  demand  of  payment  was  made,  together 
with  damages  at  twenty  per  cent,  in  the  same  manner  as  if  bills  of  exchange  had  been  drawn 
for  the  said  sum,  and  they  had  been  returned  protested  for  non-payment,  and  lawful  interest 
for  any  delay  of  pi^yment  which  may  take  place  after  the  demand,  and  the  sum  was  received 
by  an  agent  of  the  United  States  on  the  ISth  day  of  May  instead  of  March,  without  any  stipu- 
lation respecting  that  receipt  upon  the  agreement  with  A.,  held^  that  this  acceptance  was  a 
waiver  of  the  claim  of  damages,  but  that  the  United  States  might  recover  interest  on  the 
amount  due  from  the  1st  of  March  to  the  IBth  of  May.     United  States  v.  Gurney,  4  Cr.,  838. 

§  1 647.  Court  may  assess. —  Bids  of  exchange  were  drawn  in  Rhode  Island  upon  parties 
in  London  and  went  to  protest.  Held,  damages  recoverable,  and  that  the  court  could  assess 
them.     Brown  v.  Van  Braam,  8  Dal..  844. 

§  1 648.  I'osts  of  protest. —  The  holder  of  a  promissory  note  may  recover  the  costs  of  pro- 
testing it  in  a  suit  against  an  indorser  of  it,  who,  when  sued,  makes  default.  Doughty  v. 
Hildt,*  1  McL.,  834. 

§  1 649.  Damages  on  a  protested  bill  should  include  re-exchange.  Russell  v.  Wiggin,  3 
Story,  214  (§j$  154r-l57). 

§  1650.  In  Virginia. —  In  Virginia,  in  an  action  by  indorsee  against  indorser  on  a  foreign 
bill,  the  defendant  is  liable  for  damages  at  the  rate  fixed  by  the  statute  of  Virginia,  the  con- 
tract of  indorsement  havmg  been  made  there.    Slocum  v.  Pomeroy,*  6  Cr.,  224. 

§  1651.  In  New  York. —  The  holder  of  a  bill  of  exchange,  when  returned  under  protest,  is 
entitled  in  New  York  not  only  to  the  amount  of  the  bill,  but  to  twenty  per  cent,  damages  be- 
sides, as  compensation  for  his  disappointment,  although  the  action  is  brought  on  a  protest  for 
non-acceptance,  and  before  notice  to  the  drawer  of  a  protest  for  non-payment.  United  States 
r.  Barker,  2  Paine,  840  (§  1011). 

g  1652.  In  Alabama. —  The  Alabama  statute  allows  ten  per  cent,  damages  against  an  in- 
dorser upon  the  non-acceptance  of  the  biU.     Evans  v.  Gee,  11  Pet.,  80  (§§  1178-82). 

§  1668.  Exchange  on  a  note. —  Exchange  provided  for  in  a  note  may  be  recovered  in  an 
action  upon  it.    Grutacap  r.  Woulluise,*  2  McL.,  581. 

§  1654.  How  computed.— Exchange  is  to  be  computed  at  rates  ruling  at  the  maturity  of 
the  note,  not  at  those  ruling  at  the  time  of  the  trial.     Price  i\  Teal,*  4  McL.,  201. 

^  1 655.  Indorser  cannot  recover,  when.— An  indorser  cannot  recover  of  the  drawer  dam- 
ages for  the  non-acceptance  of  a  bill  which  the  indoi-ser  has  neither  paid  nor  is  liable  for. 
Kingston  v.  Wilson,  4  Wash.,  810. 
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§  1 656.  Special  indorsement;  no  damages  allowed. —  A  special  indorsement  of  a  bill ''  for 
the  use"  of  the  indorser  releases  him  from  liability  to  pay  damages  for  its  non  payment, 
although  the  indorsee  be  in  fact  a  holder  for  a  valuable  consideration.  Brown  v,  Jackson,*  2 
Wash.,  24;  S.  C,  1  Wash.,  512. 

^  1657.  Damages;  how  Hssessed. —  When  notice  was  given  defendant  of  the  protest  of  his 
bill  for  non-acceptance  and  non-payment,  American  bills  of  exchange  on  England  could  be 
bought  in  specie  fifteen  per  cent,  below  par.  Heldt  that  this  fact  might  be  shown  in  evidence, 
and  that  damages  should  have  been  assessed  not  on  the  par,  but  upon  the  specie  of  the  bilL 
United  States  i;.  Barker,  2  Paine,  340  (^  1011). 


XIII.  Measure  of  EBcoyEBY. 

Summary  —Breach of  guaranty^  ^  1658,  1659. 

§  1658.  The  measure  of  damages  in  actions  by  indorsees  against  indorsers  or  gnarantors 
of  commercial  paper  is  the  amount  paid  by  the  indorsee  to  the  indorser  or  guarantor,  with 
interest.     Head  v.  Green,  §  1660. 

§  1659.  On  a  special  guaranty  that  a  certain  amount  is  due  on  a  note,  the  measure  of  dam- 
ages is  that  amount.     Ibid, 

[Notes.— See  §§  1661-1678.] 

HEAD  V.  GREEN, 
(arcuit  Court  for  Illmois:  5  Bissell,  811-814.    1878.) 

Statement  OF  Facts. —  Action  on  the  following  guaranty:  "  I  hereby  gnar- 
anty  that  there  is  now  due  and  unpaid  on  the  within  note  the  original  sum  of 
$500  and  interest,  except  the  $100  indorsed.  But  it  is  expressly  understood 
that  this  guaranty  is  without  liability  of  any  kind  on  the  undersigned,  except 
as  above,  as  to  amount  due.  (Signed)  Ilarley  Green."  Yerdiot  for  plaintiff.. 
Motion  for  a  new  trial. 

§  1 660.  Measure  of  damages  on  ireach  of  guaranty. 

Opinion  by  Blodgett,  J. 

The  only  question  now  made  is  as  to  what  is  the  true  measure  of  damages. 
The  well  established  rule  in  actions  by  indorsees  against  indorsers  or  guaran- 
tors of  negotiable  paper  is,  that  the  measure  of  damages  is  the  amount  paid  by 
the  assignee  or  indorsee  to  the  guarantor  or  indorser,  with  interest.  But  this 
rule  has  been  only  applied,  so  far  as  my  examination  has  gone,  to  cases  where 
there  was  either  an, express  or  implied  guaranty  of  payment  or  collectibility, 
and  I  have  been  unable  to  find  from  any  research  of  my  own,  nor  has  the*in- 
dustry  of  counsel  ou  either  side  furnished  me  with  any  adjudged  case,  or  even 
the  dictum  of  a  court  or  text  writer,  as  to  what  is  the  true  measure  of  damages 
on  the  breach  of  a  guaranty  like  this.  On  a  guaranty  of  payment  or  collect- 
ibility, the  holder  knows  that  if  he  take  the  necessary  steps  to  fix  the  liability 
of  the  guarantor,  he  can  recover  back  at  least  the  amount  paid  for  the  note, 
with  interest;  but  in  a  guaranty  like  this,  he  has  no  such  redress.  Here  the 
holder  of  the  guaranty  takes  all  the  chances  of  the  collectibility  of  the  demand. 
There  is  no  liability  even  by  the  guarantor  in  case  the  maker  of  the  paper 
proves  insolvent,  but  the  holder  must  lose  all  he  has  paid  unless  he  can  collect 
from  the  maker.  And  it  seems  to  me  that  the  measure  of  his  damages,  in  case 
of  a  breach  of  the  contract  as  to  the  amount  due,  is  what  plaintiff  has  lost  by 
that  breach;  which  in  this  case  should  be  the  whole  amount  due  on  the  note 
at  the  time  suit  is  brought.  And  it  appears  to  me  that  one  weighty  reason  why 
this  rule  should  be  applied  to  a  guaranty  like  this,  is  that  the  holder  of  notes  or 
bills  who  attempts  to  negotiate  them  after  due  must  be  presumed  to  know  (and 

1080 


MEASURE  OF  RECOVERY.  ^  166 1-1 67 3. 

Tie  alone)  whether  there  are  any  legal  or  equitable  defenses  to  the  paper  he  pur- 
poses to  transfer  to  another.  And  if  he  assumes  no  risk  in  regard  to  the  col- 
lectibility of  the  debt,  he  should  at  least  be  held  to  make  good  his  express 
undertaking  that  the  paper  represents  an  honest  demand  for  what  purports  to 
be  due  thereon.  Can  it  be  supposed  that  any  person  would  buy  a  note  with  such 
a  guaranty  unless  he  understood  that  the  guarantor  was  holden  to  make  good 
the  pledge  he  gives.  And  here  it  appears  that  the  judgment  would  have  bsen 
worth  the  full  amount,  if  it  had  been  obtained.  Motion  for  new  trial  overruled, 
and  judgment  for  plaintiff. 

§  1661.  In  general.— The  production  of  negotiable  paper  by  plaintiff  suing  upon  it,  with 
proof  or  admission  of  the  genuineness  of  the  signatures  and  of  the  indorsement,  entitles 
him  to  recover  from  the  parties  the  f uU  amount  of  it  with  interest,  unless  a  satisfactory  de- 
fense is  interposed.     Waynesvilie  Nat.  Bank  v.  Irons,  8  Fed.  R.,  1  (§^  1533-38). 

§  1 66:2.  Recovery  on  a  note  is  limited  to  the  principal  sum  demanded;  but  interest  may  be 
■added  if  ad  damnum  is  high  enough  to  cover  it.  Mills  v.  Bank  of  United  States,  11  Wheat., 
481  (§^  95^-963). 

§  1663.  If  no  averment  as  to  interest  Is  made  in  the  declaration,  only  the  debt  and  interest 
from  maturity  are  recoverable.    Chinn  v.  HamUton,  Hemp.,  488. 

§  1 HH4.  Where  the  f  nil  amount  of  a  note  is  due  at  time  of  verdict,  but  not  when  suit  com- 
xnenced,  verdict  for  full  amount  is  good.    State  Bank  of  Ohio  v.  Fox,  8  Blatch.,  431. 

§  1 665.  By  in<lorsprs  and  indorsees. —  Indorsees  are  entitled  to  recover  full  amount  of  the 
paper  they  hold,  although  they  may  hold  a  part  of  it  as  trustee  for  third  parties.    Ibid, 

§  1 666.  The  indorsee  of  a  note  can  recover  only  the  amount  actually  paid  for  the  note  and 
not  its  face  valu^,  especially  if  he  discounted  it  usuriously.     In  re  Many,*  17  N.  B.  R.,  614 

§  1667.  In  an  action  by  payee  against  acceptor,  the  plaintiff  cannot  recover  the  costs  and 
•damages  recovered  in  a  former  suit  against  the  payee  as  indorser  on  the  same  bilL  Eang  v, 
PhiUips.  Pet.  C.  C.  850. 

§  1668.  A.,  of  Illinois,  made  notes  to  B.  of  the  same  state.  B.  indorsed  them  to  C,  of 
Missouri.  A.  paid  C.  thirty  per  cent,  of  the  value  of  the  notes.  B.  having  been  adjudged 
bankrupt,  C.  filed  a  claim  against  his  estate  for  the  whole  amount  of  the  notes  with  interest 
snd  statutory  damages  under  the  Missouri  statute.  Helid,  that  C.  could  recover  only  the  un- 
paid balance  on  the  notes,  and  that  the  Missouri  statute,  regulative  of  damages,  had  no  appli- 
cation in  Illinois.     In  re  Pulsifer,  9  Biss.,  487. 

§  1669.  i\ew  promise. —  The  drawer  agreed  to  pay  his  bill  as  soon  as  he  should  be  able. 
Heldj  in  an  action  on  the  new  promise,  that  plaintiff  could  recover  only  the  amount  of  the  bill 
^nd  interest  from  the  time  it  was  proved  the  defendant  was  able  to  pay  it.  Lonsdale  r. 
Brown,  4  Wash.,  149. 

§  1670.  Specie  value  or  le^al  currency.-- Where  a  payment  was  to  be  made  by  A.  to  B., 
on  a  certain  day,  in  the  paper  of  the  Miami  Exporting  Co.,  or  its  equivalent,  and  payment 
was  not  made  on  that  day,  Jield,  that  B.  could  recover  only  the  specie  value  of  the  notes  at 
the  time  they  should  have  been  paid,  and  could  not  recover  the  nominal  amount  of  the  notes 
in  specie.    Robinson  v.  Noble,  8  Pet.,  181. 

§  1671. notei^iven  darins:  rebellion. —  The  sum  in  actual  money  which  a  promissory 

note  given  in  Georgia  during  the  rebellion  represents  is  detennined  by  the  value  in  coin  or 
legal  currency  of  the  United  States  at  the  time  the  note  was  made  and  at  the  place  where  it 
was  made,  of  Confederate  treasury  notes,  equal  in  nominal  amount  to  the  number  of  dollars 
43pecified.     Stewart  v,  Salamon,  4  Otto,  434. 

§  1672.  A.  made  a  deposit  in  a  bank  in  the  bills  of  the  bank,  which  bills  were  passing  cur- 
rent at  half  their  nominal  value,  and  received  a  certificate  of  deposit  in  the  following  form: 
"A.  this  day  deposited  $7,780.81  to  the  credit  of  B.,  which  is  subject  to  B.'s  order  on  presen- 
tation of  this  certificate."  Held,  that  B.  should  recover,  and  for  the  face  of  the  certificate,  in 
gold  or  silver.  1st.  Because  the  language  of  the  certificate  is  expressive  of  a  general  de- 
posit. 2d.  Because  the  act  incorporating  the  bank  provided  that  the  bills  of  the  bank  should 
be  payable  and  redeemable  in  gold  or  silver.     Bank  of  Kentucky  v.  Wister,  3  Pet,  818. 

§  1673.  The  existence  of  an  agreement  with  a  depositor  that  his  bank  shall  pay  his  checks 

in  the  same  kind  of  money  deposited  is  a  question  of  fact  for  the  jury.    Olshausen  v.  Lewis,* 

1  Biss.,  419. 
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XIY.   Conflict  of  Laws. 

§  1 674.  Tn  g^eneral. —  The  question:  Is  the  holder  of  a  negotiable  note  who  has  taken  it  as 
security  for  a  pie-existing  debt  a  holder  for  value,  and  so  protected  against  any  equities  sub- 
sisting between  the  original  parties  to  it  ?  is  a  question  of  general  commercial  law,  and,  in. 
deciding  it,  federal  courts  are  not  bound  by  state  decisions.  Wood  v.  Seitzinger,*  2  Fed.  R, 
843. 

§  1675.  The  question  whether  or  not  a  certificate  of  deposit  is  a  promissory  note  is  a  ques- 
tion of  commercial,  not  of  local  law,  and  the  decisions  of  federal,  rather  than  state  courts^ 
should  determine  it.    Austen  v.  Miller,  5  McL.,  153. 

§  1676.  Bills  of  ex<*hanKe. —  The  law  of  Spain  governs  a  transaction  in  Cuba  involving 
the  drawing  of  a  bill  of  exchange.    Wallace  v.  Agry,  4  Mason,  3.i6  (5^.:5  773-776). 

§  1677.  Bills  were  written  and  indorsed  in  blank  in  Boston  and  forwarded  to  the  maker^» 
agent  in  New  V'ork,  who  negotiated  them,  at  the  same  time  filling  up  the  blank  indorsement. 
Beld,  that  interest  and  damages  were  to  be  computed  according  to  the  laws  of  Massachusetts. 
Ex  parte  Heidelback.  lo  N.  B.  R.,  495;  S.  C  23  Int  Rev.  Rec,  73  (gg  1639-45). 

g  1678.  Where  the  drawers  and  indorsers  resided  in  Missis^^ippi,  and  the  bill  was  drawn 
and  indorsed  there,  their  conti-acts  and  liabilities  are  governed  by  the  laws  of  that  state. 
Musson  V.  Lake,  4  How.,  262  (§.^  746,  747). 

§  1679.  A  bill  of  exchange  payable  in  Philadelphia  is  governed  by  the  laws  of  Pennsyl- 
vania.   Golden  v.  Prince,  3  Wash..  313. 

g  1680.  In  giving  a  bill  upon  a  person  in  a  foreign  country  the  drawer  is  deemed  to  act 
with  reference  to  the  law  of  that  country  and  to  accept  such  conditions  as  it  provides  with 
reference  to  the  presentment  of  the  bill  for  acceptance  and  payment.  The  law  of  Norway 
allows  a  year  in  which  to  present  a  sight  draft,  and  a  presentation  of  an  American  draft  withiu 
three  months  after  it  was  drawn  is  reasonable  and  lawful.     Pierce  v.  IndHeth,*  16  Otto.  546. 

§  1 68 1.  Acceptance. —  An  acceptance  is  governed  by  the  law  of  the  place  where  it  is  made. 
Musson  V.  Lake,  4  How.,  2QI  (gg  746.  747). 

§  1682.  A  letter  of  credit  executed  in  Boston  by  the  agent  of  a  London  banking  house, 
and  with  their  authority,  is  a  contract  governed  by  the  laws  of  Massachusetts.  Russell  v. 
Wiggin,  2  Story,  214  (§§  154-157). 

§  t68i{.  Promissory  note. —  A  note  payable  in  Ohio  is  an  Ohio  contract,  and  governed  by 
the  laws  of  that  state.    Gay  lord  v.  Johnson,  5  McL.,  448. 

§  1684.  Notes  given  in  Louisiana,  but  made  payable  in  Mississippi  and  indorsed  there, 
render  the  indorser  liable  in  accordance  with  the  laws  of  Mississippi.  Brabston  v.  Gibson,  9 
How.,  263. 

§  1685.  Promissory  notes  made  in  Maryland,  but  delivered  in  New  York  and  given  for 
goods  sold  in  New  York,  are  payable  in  and  governed  by  the  laws  of  New  York  and  cannot 
be  discharged  by  the  insolvent  laws  of  Maryland  enacted  and  in  force  prior  to  the  contracts. 
Cook  V,  Moffat,  5  How.,  294. 

g  16^6.  Where  a  note  is  drawn,  assigned  and  payable  m  Kentucky,  it  will  be  considered 
with  reference  to  the  laws  of* that  state.    United  States  Bank  v.  Tyler,*  4  Pet.,  866. 

§  16Ji7.  A.,  of  New  York,  made  promissory  notes  for  the  accommodation  of  B.,  of  New 
York.  The  notes  were  made  payable  at  A.'s  office,  to  the  order  of  B.  B.  indorsed  the  notes 
and  placed  them  in  the  hands  of  D.,  a  note  broker  in  New  York,  to  be  negotiated  for  account 
of  B.  C,  of  Connecticut,  purchased  the  notes  at  ten  per  cent,  discount  and  sent  D.  a  check 
for  the  amount  of  the  notes  at  ten  per  cent,  discount.  D.  collected  the  check.  Held,  that 
the  transaction  was  governed  by  the  law  of  New  York  and  not  the  law  of  Connecticut,  and 
that  the  notes  were  void  for  usury.  That  the  giving  of  accommodation  paper  creates  uo  debt, 
unless  and  until  the  paper  is  negotiated.    In  re  Dodge,  9  Ben.,  480. 

§  1688.  Where  notes  were  issued  in  Vermont  by  a  railway  company  pursuant  to  a  vote  of 
the  stockholders  and  under  the  authority  of  a  statute  of  Vermont,  but  were  payable  in  Mas- 
sachusetts, held,  that  the  question  of  usury  was  to  be  decided  by  the  laws  of  Vermont.  Cod- 
man  V.  Vermont,  etc.,  R.  Co.,  16  Blatch.,  165. 

§  1689.  A  promissory  note  made  in  the  District  of  Columbia,  "  negotiable  at  the  Bank  of 
Alexandria,"  is  governed  by  the  laws  m  force  at  Alexandria.  Gilman  v.  King,  2  Cr.  C. 
C,  48. 

g  1690. delivery  and  negotiation. —  Renewal  notes  were  indorsed  by  A.  in  Indiana 

and  sent  by  mail  to  the  indorsee  in  New  York.  Held,  that  the  acceptance  of  the  notes  was 
essential  to  the  delivery  of  them,  and  that  the  notes  were  not  deemed  delivered  until  received 
by  the  indorsee  in  New  York.  The  indorsement  being  deemed  made  in  New  York^  the  law 
of  that  state  should  govern.     Mott  v,  Wright,  4  Biss.,  53. 
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EVIDENCE.  §§1691-1711. 

§  169 1 .  A  promissory  note  was  executed  and  made  payable  in  New  York,  but  indorsed  for 
the  accommodation  of  the  maker  in  Rhode  Island  and  there  negotiated.  Held,  that  the  rate* 
of  interest  was  governed  by  the  laws  of  Rhode  Island.  Providence  County  Savings  Bank  v. 
Frost,*  13  N.  B.  R.,  35(5. 

§  !  692.  Notes  made  and  signed  in  Philadelphia,  but  delivered  and  discounted  in  New  York, 
are  governed  by  the  laws  of  New  York.    In  re  Conrad,*  8  PhiJ.,  147. 

§  1693.  A  promissory  note  signed  in  Pennsylvania,  but  delivered  in  New  York,  is  governed 
by  the  laws  of  New  York.     Ludlow  v.  Bingham,  4  Dal.,  47. 

§  1694.  A  promissory  note  signed  by  the  maker  in  New  York  was  transmitted  by  him  to 
Rhode  Island  to  be  discounted.  Held,  that  being  so  discounted,  the  contract  was  to  be  gov- 
erned by  the  laws  of  Rhode  Island  on  the  question  of  usury.  Providence  Co.  Savings 
Bank  v.  Frost,  14  Blatch.,  233. 

§  1695.  Indoi'Rement. —  Contract  of  indorsement  is  a  distinct  contract  from  the  note,  and  is 
governed  by  the  law  of  the  place  where  it  is  made.     Burrows  v,  Hannegan,*  1  McL.,  815. 

§  1696.  The  law  of  the  place  where  an  assignment  is  made  governs  it  whether  the  instru- 
ment transferred  be  negotiable  or  not.     Dundas  v.  Bowler,  3  McL.,  397. 

§  1697.  A  bill  payable  in  New  York  was  indorsed  in  Illinois.  Held,  that  the  contract  of 
indorsement  was  governed  by  Illinois  law  as  to  the  diligence  required  of  the  holder  in  col-- 
lecting  the  note  of  the  maker.     Bank  of  Illinois  v.  Brady,*  3  McL.,  268. 

§  1698.  Assignments  of  negotiable  paper  are  governed  by  the  law  of  the  place  where  they 
are  made.     McClintick  v.  Cummins,*  3  McL.,  158. 

§  1699.  Where  the  indorsement  is  written  in  one  state  and  delivered  in  another,  the  law  of 
the  place  of  delivery  governs.     Mott  v.  Wright,  1  Biss.,  53  (§g  58-J-584). 

§  1 700.  In  an  action  upon  an  unaccepted  bill  drawn  at  Barbadoes  upon  parties  in  England 
and  indorsed  in  Virginia,  field,  that  the  indorser  was  liable  for  damages  according  to  the  lawir 
of  Virginia.     Pomeroy  v,  Slocum,  1  Cr.  C.  C,  578, 

§  1 70 1 .  If  A.  at  Alexandria  indorse  a  foreign  bill  to  B.  of  New  York,  damages  are  recover- 
able according  to  the  law  of  Alexandria.    Lenox  v.  Maitland,  1  Cr.  C.  C,  170. 

g  1702.  The  law  of  the  state  where  the  contract  is  negotiated  regulates  the  damages  on 
protest.     Orr  v.  Lacey,*  4  McL.,  243. 

§  1 703.  Law  merchant  in  LouiHiana. —  The  law  merchant  as  to  presentment  and  protest  is 
in  force  in  Louisiana.     Musson  v.  Lake,  4  How.,  262  (§§  746,  747). 

§  1704.  Lex  fori.— The  lex  fori  only  affects  the  remedy.  Burrows  v.  Hannegan,*  1  McL.^ 
315. 

XV.  Evidence. 

§  1706.  Witnesses;  competency;  interest.— A  notary  is  a  competent  witness  to  prove  pre- 
sentment of  note  for  payment,  although  liable  for  negligence  in  not  presenting  it  at  the 
proper  time.    Cookendorfer  v.  Preston.  4  How.,  317  (i^g  998-1000). 

§  1706.  The  maker  of  a  note  is  a  competent  witness  to  prove  that  it  was  made  to  be  dis- 
counted at  a  bank  for  the  purpose  of  taking  up  a  note,  with  the  defendant's  indorsement  upon 
it,  about  becoming  due,  and  that  it  was  discounted  without  the  consent  of  the  defendant,  and' 
that  time  was  given  to  the  maker  without  defendant's  consent.  White  v.  Burns,  5  Cr.  C.  C.,. 
123. 

§  1 707.  In  an  action  by  indorsee  against  remote  indorser,  the  maker  of  a  note  is  competent 
to  prove  that  after  its  execution,  and-  after  it  had  passed  out  of  his  possession,  it  had  been 
altered  in  a  material  part,  the  maker  having  been  released  from  liability  for  costs.  Frazer  v. 
Carpenter,  2  McL.,  235. 

§  1 708.  Payee  sued  drawer  on  a  bill  indorsed  by  the  payee  to  A  and  by  A,  to  B,  Held, 
that  A.  was  competent  as  a  witness  to  prove  he  indorsed  the  bill  to  C.  without  consideration 
and  merely  to  recover  the  money  for  plaintiff,  and  that  A.  had  no  interest  in  the  suit.  Lons- 
dale V,  Brown.*  3  Wash.,  404. 

§  1 709.  The  drawer  and  subsequent  indorsers  are  incompetent  to  prove  facts  which  tend  to 
discharge  a  prior  indorser.     Bmk  of  Metropolis  v.  Jones,  8  Pet.,  12. 

§  171iK  Burden  of  pr<ii»f. —  In  an  action  by  indorsee  against  maker  of  a  draft,  held,  that  an 
acknowledgment  to  plaintiff's  attorney  by  the  indorser  that  he  had  indorsed  such  a  draft  (the 
draft  not  being  shown  to  him)  sufficiently  proved  the  indorsement  to  throw  upon  the  defend- 
ant the  burden  of  proving  that  there  was  a  i other  draft  drawn  by  defendant  and  indorsed  by 
the  same  indorser.     Hyer  v.  Smith,  3  Cr.  C.  C,  437. 

§  1711.  Qucere:  In  an  action  by  indorsees  against  maker  of  a  note,  whether  the  onus  of 
proving  that  ret^eipts  given  by  the  payee  to  the  maker  for  partial  payments  were  given  before 
or  after  the  assignment  lay  upon  the  maker  or  upon  the  indorsers.  Stuart  r.  Greenleaf,*  & 
Day  (Conn.),  311. 
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.§§  1712-1731.  BILLS  AND  NOTES. 

g  1712.  Where  a  protested  bill  is  held  for  a  long  time  without  notice,  the  onus  pro- 
handi  is  thrown  upon  the  holder.  He  must  prove  everything ;  nothing  is  required  from  the 
drawer.     Hopkirk  v.  Page,  3  Marsh.,  20  (^§  1018-26). 

§  1713.  Presumptions.— An  indorsement  without  date  upon  negotiable  paper  is  presumed 
to  have  been  made  at  the  time  the  paper  was  executed  and  before  it  was  negotiated.  Mich- 
igan Bank  v.  Eldred,  9  Wall,  544  (^^  250-255). 

§  1714.  Negotiable  paper  is  presumed  to  be  held  for  full  value,  and  is  to  be  paid  at  par 
value  when  in  the  hands  of  a  bona  fide  holder.    Bronson  v.  La  Crosse,  etc.,  R.  Co.,  2  Wall.,  283. 

§  1715.  Drawee's  possession  of  a  bill  is  prima  facie  evidence  that  he  has  paid  all  who  had 
any  claims  agai'St  him  upon  it.    Lonsdale  t7.  Brown,*  8  Wash.,  404. 

§  1716.  The  possession  of  a  bill  of  exchange  by  an  acceptor  for  the  accommodation  of  the 
•drawers,  after  it  has  once  been  negotiated,  is  prima  facie  evidence  of  his  right  to  sue.  Hunter 
u  Kibbe,*  5  McU,  279. 

§  1717.  Payment  of  a  check  by  a  bank  is  prima  faxsie  evidence  that  it  has  funds  of  the 
•drawer ;  especially  if  the  check  be  returned  to  the  drawer.  Bank  of  United  States  v.  Wilson, 
8  Cr.  C.  C,  213. 

g  1718.  In  an  action  on  the  last  of  a  series  of  notes,  the  previous  notes  having  been  paid, 
it  is  not  necessary,  under  a  count  for  the  original  consideration,  for  the  plaintiff  to  produce 
the  previous  notes.  It  is  presumed  they  were  surrendered  when  paid.  Lyman  v.  United 
States  Bank,  12  How.,  225. 

§  1719.  An  agreement  not  to  take  advantage  of  the  statute  of  limitations,  and  a  promise  to 
authorize  counsel  to  docket  a  suit  on  the  note,  are  not  sufficient  to  authorize  a  presumption 
of  actual  notice.     The  Bank  t>.  Corcoran,*  3  Cr.  C.  C,  46. 

§  1720.  Parol  evidence.— Parol  evidence  of  any  agreement  or  custom  is  inadmissible  to 
4ilter  or  vary  the  contract  of  indorsement,  whether  it  be  in  full  or  in  blank.  Bank  of  Alex- 
-andria  v.  Deneale,*  2  Cr.  C.  C,  488. 

.  §  1721.  An  allegation  that  a  note  was,  by  mistake,  made  payable  to  another  besides  the 
plaintiff  must  be  sustained  by  proof.     McMicken  v.  Webb,*  6  How.,  292. 

§  1722.  Parol  evidence  is  not  admissible  to  prove  that  at  the  time  an  indorser  and  the 
•defendant  indorsed  the  paper  it  was  agreed  that  they  were  not  to  be  held  responsible.  United 
States  Bank  v.  Dunn,  6  Pet,  51. 

§  1 723.  Parol  evidence  is  admissible  to  prove  whether  a  party  who  puts  his  name  upon  the 
back  of  a  note  is  to  be  regarded  as  an  indorser,  as  a  surety  or  as  a  guarantor.  Pierce  t;.  Ir- 
vine,* 1  Minn.,  869. 

§  1724.  Parol  evidence  of  an  agreement  contemporaneous  with  a  promissory  note  and 
Tarying  its  terms  or  legal  effect  is  not  admissible.   Brown  v.  Spofford,  5  Otto,  474  {%%  391-396). 

§  1725.  Declarations  and  admissions. ~  Declarations  made  by  the  holder  of  a  promissory 
note,  while  he  held  it,  are  not  competent  evidence  in  a  suit  upon  it,  or  in  relation  to  it,  by  a 
aubsequent  holder,  although  the  declarant  may  be  in  possession,  as  tenant  with  an  agreement 
to  purchase,  of  real  estate  which  was  deeded  in  trust  to  third  parties  as  security  for  the  note. 
The  declarations  of  one  in  possession  of  land  are  competent  only  as  against  those  claiming 
the  land  under  him,  and  to  show  the  character  of  the  possession  of  the  pei'son  making  them 
and  by  what  title  he  holds,  but  not  to  sustain  or  destroy  the  record  title.  Dodge  v.  Freed- 
man's  S.  &  T.  Co.,  3  Otto,  879  (^S  221-224). 

§  1726.  A  drawer's  admission  of  liability  is  not  competent  evidence  in  an  action  by  holder 
against  indorser.    Allen  v.  King,  4  McL.,  128  (^  1041-47). 

§  1727.  Where  a  notary  is  an  indorser,  the  declarations  of  his  deputy  are  not  admissible  in 
evidence.    Bank  of  Columbia  v.  Mackall,*  2  Cr.  C.  C,  631. 

§  1728.  Protest  and  notice;  what  competent. —  It  is  competent  for  a  notary  to  testify  that 
he  made  demand  and  gave  notice  on  the  third  day  of  grace,  although  he  is  unable  to  state 
the  days  of  the  month  or  year,  without  reference  to  his  books,  etc.  The  Bank  v,  Abbott,*  3 
Cr.  C.C.,  94. 

g  1 72H.  If  a  notary  does  not  recollect  whether  he  made  demand,  he  may  refer  to  his  book 
and  testify  that  he  made  demand  as  therein  stated.     Thornton  v.  Stoddert,*  1  Cr.  C.  C,  534. 

%  1 730.  Where  a  notary  testified  that  he  did  not  then  recollect,  nor  had  he  any  minute  in 
nis  book  of  the  time  when  he  gave  notice  to  the  indorser;  but  that  his  book  contains  a  mem- 
orandum that  notice  was  given  the  indorsers,  as  well  as  a  memorandum  of  the  demand, 
and  further  that  it  was  his  universal  practice  to  give  notice  on  the  day  on  which  he  made 
the  demand,  which  was  on  the  day  after  the  last  day  of  grace,  and  that  he  believes  he  gave 
notice  on  that  day,  held,  competent  evidence  for  the  consideration  of  the  jury.  Coyle  t?, 
Oozzler,  2  Cr.  C.  C,  625. 

§  1 731.  The  books  of  a  notary  public,  proved  to  have  been  regularly  kept,  are  admissible 
After  his  death  to  prove  demand  and  notice  of  non-payment  of  a  promissory  note.  Nichols 
«;.  Webb,  8  Wheat.,  326. 
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EVIDENCE.  g§  1 782-1 744. 

§  1732.  The  indorBement  of  the  clerk  of  a  notary,  on  the  protest  (he  being  living),  that  due 
notice  was  given  the  indorser,  is  not  sufficient  to  bind  the  indorser,  nor  can  the  usages  of  the 
-office  supply  the  defect.  In  the  absence  of  the  clerk  his  deposition  is  necessary  to  prove  the 
fact  of  notice.     Whitehead  v.  Jones,  2  McL.,  28. 

§  1733.  The  testimony  of  a  notary  who  protested  a  bill  of  exchange  tliat  he  sent  the 
drawers  notice  of  the  dishonor  of  the  bill,  and  the  fact  that  the  bill  was  enumerated  among 
:the  debts  of  the  drawers  on  the  schedule  returned  to  the  court  duiing  proceedings  in  bank- 
■Tuptcy  against  the  drawers,  was  held,  in  a  subsequent  suit  against  the  drawers,  sufficient  evi- 
dence of  notice  of  protest.     Hyde  v.  Stone,  20  How.,  170. 

§  1734.  Proof  that  a  letter  containing  notice  was,  on  the  third  day  of  grace,  addressed  to 
the  indorser  and  mailed,  is  enough  to  charge  him  with  notice.  The  letter  itself  need,  not  be 
shown  in  evidence.     Lindenberger  v.  Beall,*  6  Wheat.,  104. 

§  1 735.  A  deposition  of  the  notary  public  was  offered  to  prove  a  copy  of  the  protest.  It 
<x)ntiiined  a  certificate,  referred  to  and  marked  as  **  Document  A."  under  the  seal  of  the 
notary,  and  which  purported  '*  to  be  a  true  copy  of  the  original  protest,  draft  and  memoran- 
dum of  the  manner  in  which  the  notices  were  served,  on  file  and  of  record  in  his  office." 
Jleld,  that  the  copy  of  the  protest  was  sufficient  evidence  of  the  protest  without  producing 
the  original,  that  being  the  record  of  protest  in  the  notary's  books  and  in  his  possession,  and 
-that  the  copy  of  the  protest  was  properly  considered  a  part  of  the  deposition.  McAfee  v. 
Doremus,*  5  How.,  58* 

g  1 7  36.  A  statute  of  Mississippi  (H.  &  H.  Digest,  609,  §  38)  made  the  official  act  of  a  notary, 
*^  certified  and  attested  by  him,'*  evidence  of  protest,  and  it  was  the  usage  of  notaries,  when 
making  protests,  for  the  notary  to  make  demand  and  give,  notice,  and  after  doing  so,  to  write 
•out  the  facts  in  his  memorandum  book,  or  to  preserve  them  otherwise ;  and  from  these  facts 
to  make  up  the  record  of  such  protest  as  required  by  the  statute.  Held,  that  the  statute  was 
"enacted  with  reference  to  the  usage ;  and  that  a  paper  fitting  forth  the  facts  of  demand  at 
the  bank,  and  the  answer  of  the  teller  that  the  note  would  not  be  paid  because  no  funds  had 
been  deposited  for  such  purpose,  and  that  a  formal  protest  for  non-payment  had  been  made, 
■:and  also  the  fact  of  forwarding  the  notices,  and  concluding  thus:  '*  Which  facts  constitute,  as 
iierem  set  forth,  a  full  and  true  record  of  all  that  was  done  by  me  in  the  premises,"  signed, 
sealed  and  sworn  to  by  the  notary,  is  sufficient  evidence  of  the  protest,  although  it  purports 
to  be  an  original  record  of  itself.  It  need  not  necessarily  be  a  copy  of  the  notary's  record. 
Brandon  v,  Loftus,*  4  How.,  127. 

§  1737.  A  notary's  certificate  of  demand  and  protest  is  admissible  evidence.  Jones  v. 
Heaton.*  1  McL.,  317. 

§  1738.  Courts  take  judicial  notice  of  the  seals  of  notaries  public.  So  held  in  relation  to 
the  seal  of  a  Norwegian  notary,  authenticating  a  certificate  of  protest  of  a  bill  of  exchange, 
"Which  was  received  in  evidence  without  proof.    Pierce  v,  Indseth.*  16  Otto,  546. 

§  1 739.  In  an  action  against  the  indorser  of  a  promissory  note,  the  deposition  of  a  party, 
which  tends  to  prove  t)ie  entries  made  in  the  notarial  book  of  a  deceased  notary  public,  as  to 
•demand,  protest  and  notice  of  the  note,  is  admissible  in  evidence.  Whitney  v,  Huntt,  5  Cr.  G. 
C,  120. 

§  1 740.  The  notarial  certificate  of  protest  of  foreign  bills  is  in  itself  sufficient  evidence  of 
the  dishonor  of  the  bill  unless  the  suit  is  brought  in  the  country  where  the  protest  was  made. 
In  such  case  the  notary  himself  should  be  produced  if  within  the  reach  of  process,  and  his 
•certificate  is  not  per  se  evidence.  But  the  notarial  certificate  of  protest  is  competent  evidence 
-of  the  dishonor  of  a  bill  drawn  in  Kentucky  upon  persons^  in  Louisiana.  TownsJey  v.  Sum- 
rail,  2  Pet..  170  (§§  142-150);  Jones  v.  Heaton,*  1  McL.,  317. 

•  §1741.  Note  or  bill;  money  counts. —  A  note  is  admissible  as  evidence  for  plaintiff  (in- 
dorsee) and  against  defendant  (remote  indorser),  under  the  general  money  counts.  Frazer  r. 
Carpenter,  2  McL.,  285;  Brown  v.  Noyes,  2  Woodb.  &  M.,  75.  And  the  case  is  open  to  evidence 
disproving  the  face  of  the  note.  Id,  In  an  action  by  payee  against  maker  the  note  is  admis- 
sible. Stone  V.  Lawrence,  4  Cr.  C.  C,  11.  An  indorser  who  has  paid  the  note  and  sues  the 
maker  should  produce  the  note.     Morgan  v,  Rientzel,*  7  Cr.,  273. 

§  1 742.  Under  the  money  counts  a  bill  is  admissible  in  an  action  by  the  drawer  against  the 
acceptor,  although  the  bill  do  not  contain  the  words  '*  value  received"  —  such  words  not  be- 
ing essential  in  a  negotiable  instrument.     Benjamin  v.  Tillman,*  2  McL.,  218. 

§  1743.  The  indorsement  of  a  note  is  evidence  of  money  had  and  received  for  the  plaintiff's 
XLse,  although  the  note  was  indorsed  for  the  accommodation  of  the  maker,  who  drew  the 
.money.    Bank  of  Alexandria  v.  Wilson,*  2  Cr.  C.  C,  5. 

§  1 744.  In  an  action  on  a  note  on  which  was  written  "  credit  the  drawer,"  held  that 
4such  note,  with  such  memorandum  upon  it,  was  not  evidence  of  money  had  and  received 
hj  the  defendant  for  the  use  of  the  plaintiffs.  Bank  of  Alexandria  v.  Young,*  2  Cr.  C« 
4C.,  62. 
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§81745-1763.  BILLS  AND  NOTES. 

§  1745.  H.,  the  third  indorsee,  sued  K.,  the  maker,  on  a  note.  K.  pleaded  payment  to  L.^ 
first  indorser,  and  had  judgment  in  his  favor.  W.,  second  indorser.  then  paid  H.  and  sued  L* 
on  his  indorsement  and  showed  tlie  foregoing  facts,  together  with  the  note,  which  he  pro*  . 
duced  in  court,  but  which  had  not  been  reassigned  to  him  bj  H.  Held,  not  sufficient  to  prove- 
a  pa5'mont  by  W.  for  the  use  of  L. ;  a  reassignment  should  have  been  shown.  Welch  v, 
Lindo,*7Cr.,  159. 

§  1746.  Bill  admi»9ible  withont  prodnction  of  protect.— Unaccepted  bills  of  exchange 
protested  for  non-payment  are  admissible  in  evidence  although  unaccompanied  by  protests 
for  non-acceptance.    Clark  r.  Russell,*  3  DaL,  415. 

§  1 747.  Wliere  an  action  is  brought  against  the  indors^r  of  a  foreign  bill  of  exchange  for 
non-payment  it  is  not  necessary  to  produce  the  protest  for  non-acceptance.  Hodgson  v» 
Turner,*  1  Cr.  C.  C,  74. 

§  1 748.  In  an  action  on  a  bill  for  non-payment,  protest  and  notice  of  non-acceptance  need 
not  be  proved.     Cox  v.  Simms,*  1  Cr.  C.  C,  238. 

§  1 749.  Pi*OTing  exeention  and  dt^li very.  —  Under  a  count  for  the  original  consideration  of 
a  note  given  for  the  purchase  price  of  land,  plaintiff  need  not  prove  the  execution  and  de* 
livery  of  the  conveyance.     Lyman  v.  United  States  Bank,  la  How.,  225. 

§  1750.  Proof  of  execution  may  be  dispensed  with  by  nileof  court  requiring  it  to  be  de* 
nied  by  affidavit.  A  failure  to  file  the  affidavit  will  be  a  waiver  of  the  right  to  require  proof 
of  the  execution.     Mills  v.  Bank  of  United  States,  11  Wheat.,  431  (^g  958-9j3). 

§  1751.  As!«ignment;  what  mnnt  be  proved. —  Assignment  of  a  note  must  be  proved  to 
warrant  judgment  upon  it  in  favor  of  assignee.    Clarke  v.  Cropper,*  Hemp.,  213. 

§  1 752.  A  plea  that  a  note  has  been  assigned  to  others  than  the  plaintiff,  who  is  the  holder- 
thereof,  should  be  supported  by  proof  that  the  assignee  held  the  title  to  the  note.  Conant  v. 
Wills,  1  McL.,  427. 

g  1753.  Payment —  A  plea  of  payvient  must  be  supported  by  evidence  before  the  plaintiff 
wUl  be  required  to  adduce  any  evidence  on  his  part.     Archer  v,  Morehouse,  Hemp.,  184. 

§  1754.  In  debt  on  a  single  bill  it  need  not  be  produced  in  evidence  by  plaintiff  against  a. 
plea  of  payment.    Turner  v.  White,  4  Cr.  C.  C,  465. 

§  1755  Misc<'llaneon9. —  The  production  of  a  note  does  not  make  it  part  of  the  record  un-» 
less  it  was  produced  on  oyer.     Cook  v.  Gray,*  Hemp.,  84. 

§  1766.  The  sufficiency  of  evidence  of  an  admission  by  the  acceptors  that  plaintiffs  are- 
legal  holders  of  the  bill  is  a  question  for  the  jury.     Pay  son  v.  Coolidge,*  2  Gall.,  233. 

§  1757.  In  an  action  on  the  last  of  a  series  of  notes  held  by  a  bank,  payable  to  "B., 
cashier,  or  order,"  and  not  indorsed  by  him,  the  bank  offered  the  note  in  evidence.  Heidy. 
not  admissible,  no  title  being  shown  in  the  bank;  hxxi  held,  that  it  might  recover  under  a 
count  for  the  original  consideration.     Lyman  v.  United  "^tates  Bank,  12  How.,  225. 

§  1758.  The  intermediate  indorsement  of  a  note  being  averred  in  the  declaration  must  be 
proved,  although  it  was  made  after  the  note  had  become  payable,  and  although  the  suit  was 
brought  for  the  use  of  the  intermediate  indorser.     Coyle  r.  Gozzler,  2  Cr.  C.  C,  625. 

§  1759.  Notice  of  protest  should  be  averred  and  proved  in  debt  on  a  foreign  bill.  Slacum. 
V.  Pomery,*6Cr.,  224. 

§  1760.  In  an  action  on  a  bill  for  non-payment,  the  averment  of  non-acceptance  need  not 
be  proved.     Nicholson  «.  Patton,*  2  Cr.  C.  C,  164. 

§  1761.  Where  the  question  was  whether  a  foreign  bill  had  been  presented  in  a  reasonable^ 
time,  it  was  held  that  a  usage  of  merchants  by  which  the  holder  of  such  a  bill  was  at  liberty 
to  consult  his  own  discretion  as  to  the  time  of  presentment,  might  be  considered  by  the  jury.. 
Wallace  v.  Agry,*  5  Mason,  118. 

§  1762.  In  a  suit  against  the  last  indorser,  the  prior  indorsements  need  not  be  proved.. 
Whittemore  v.  Herbert,*  2  Cr.  C.  C,  245. 

§  1763.  A  letter  which  does  not  authorize  the  particular  bills  drawn,  although  it  authorizes 
other  different  bills,  is  not  admissible  to  show  that  the  drawer  was  entitled  to  notice  of  non- 
acceptance  by  the  drawee.     Dickins  r.  Beal,  10  Pet.,  572  (§^  950-957). 

See  Bonds. 

As  to  Bills  of  Lading,  see  Carriers. 

As  to  Collection  Agents,  see  Agency,  VII ;  Banks,  VIII. 

As  to  Checks,  Forged  Paper  and  Certificates  of  Deposit,  see  Banes,  VI,  IX,  X. 

As  to  the  law  of  Guaranty,  see  Contracts. 

As  to  Sureties  on  Bonds,  see  Bonds. 

As  to  Negotiability  and  the  rights  of  Bona  Fide  Holders,  see  Bonds. 
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BLANK  INDORSEMENT  — BOARD  OF  EXCHANGE.  §§  1,  8. 

BLANK  INDORSEMENT. 
See  Bills  and  Notes. 


BLOCKADE. 
See  Wab. 


BOARD  OF  EXCHANGE. 

SuMMABT  —  RigTU  to  seat  is  property,  %  1.—  CMLitors;  preference,  %  2. 

%  1.  The  incorporeal  right  to  a  seat  in  a  board  of  exchange  is  property ;  and,  it  seems,  would 
pass  to  the  assignee  in  bankruptcy  on  the  holder's  becoming  bankrupt  Hyde  v.  Woods, 
g§8,4. 

§  8.  And  a  provision  in  the  constitution  of  the  board,  that  in  case  of  the  insolvency  of  a 
member  his  seat  shall  be  assigned  to  be  sold,  the  proceeds  of  the  sale  to  be  applied  first  to  the 
payment  of  creditors  who  are  members  of  the  board,  is  not  contrary  to  public  policy  nor  in 
violation  of  the  provisions  of  the  bankrupt  act.    Ibid, 

INoTES.— See  g§6,.6.] 

HYDE  V.  WOODa 
(4  Otto.  62S-527.    1876.) 

Error  to  U.  S.  Circuit  Court,  District  of  California. 

Opinion  by  Mr.  JuB'ncE  Miller. 

Statement  of  Facts. —  The  San  Francisco  Stock  and  Exchange  Board  is  a 
voluntary  association  for  business  purposes,  organized  in  1862,  in  that  city. 
The  membership  is  elective,  with  certain  provisions  for  a  right  to  sell  and  as- 
sign the  seat,  subject  to  an  election  of  the  purchasing  member  by  the  board. 
This  is  generally  done,  unless  splecial  reasons  appear  to  the  contrary ;  and  the 
result  is,  that,  as  the  number  of  members  is  limited,  the  right  to  a  seat  at  the 
board  has  a  moneyed  value.  When  a  member  fails  to  perform  his  contracts,  or 
becomes  insolvent,  he  can  no  longer  be  a  member  of  the  board,  until  he  resumes 
payment;  but  his  seat  may  be  sold  for  his  benefit,  or  for  that  of  his  creditors, 
among  the  other  members  of  the  board.  Art.  15  of  the  constitution  of  the 
board  provides  that,  'mu  sales  of  seats  for  account  of  delinquent  members,  the 
proceeds  shall  be  applied  to  the  benefit  of  the  members  of  this  board  exclusive 
of  outside  creditors,  unless  there  shall  be  a  balance  after  payment  of  the  claims 
of  members  in  full." 

Thomas  W.  Fenn,  who  became  a  member  of  this  board  October  21, 1871,  was 
declared  a  bankrupt  October  1,  1872,  and  plaintiff  in  error  was  appointed  his 
assignee.  On  the  24th  day  of  August  preceding,  Fenn  became  a  delinquent, 
by  failing  to  fulfil  his  contracts  with  members  of  the  board,  and  thereupon 
made  and  delivered  to  defendants  in  error  an  assignment  of  his  seat  in  said 
board,  with  authority  to  sell  the  same  to  the  best  advantage,  and  apply  the  pro- 
ceeds of  sale  to  the  payment  of  all  debts  due  from  him  to  the  members  of  said 
board.  They  did  sell  it  for  $10,000;  the  purchaser  was  duly  elected  and  in- 
stalled, and  the  money  paid  to  creditora,  who  were  members  of  the  board,  in- 
cluiling  $2,973.30  to  defendants.  Upon  these  facts,  found  by  the  circuit  court, 
sitting  without  a  jury,  the  counsel  for  plaintiff  asks  a  reversal  of  the  judgment 
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of  that  court  in  favor  of  defendants,  on  the  ground  that  the  assignment  by 
Fenn  to  the  defendants,  and  their  receipt  and  disbursement  of  the  $10,000, 
were  preferences  within  the  meaning  of  the  bankrupt  law,  and  that  they  are,, 
therefore,  liable  to  him  as  assignee  for  the  amount  received. 

§  3.  The  incorporeal  right  to  a  seat  in  a  board  of  trade  is  property. 

There  can  be  no  doubt  that  the  incorporeal  right  which  Fenn  had  to  this 
seat  when  he  became  bankrupt  was  property,  and  the  sum  realized  by  the  as- 
signees from  its  sale  proves  that  it  was  valuable  property.  Nor  do  we  think 
there  can  be  any  reason  to  doubt  |;hat,  if  be  had  made  no  such  assignment,  it 
would  have  passed,  subject  to  the  rules  of  the  stock  board,  to  his  assignee  itt 
bankruptcy,  and  that  if  there  had  been  left  in  the  hands  of  the  defendants  any 
balance  after  paying  the  debts  due  to  the  members  of  the  board,  that  balance 
might  have  been  recovered  by  the  assignee. 

§  4.  and  a  provision  in  the  constitxdi/)n  of  the  hoards  that  on  the  insolt)^ 

ency  of  a  member  the  proceeds  of  a  sale  of  his  seat  shall  he  applied  first  to  the 
payment  of  creditors  who  are  members^  is  valid  under  the  bankrupt  lauo. 

It  IS  very  ingeniously  argued  by  counsel  for  the  assignee  that,  being  property 
of  the  bankrupt,  he  had  no  right  to  make  the  disposition  of  it  which  be  did^ 
by  preferring  his  creditors  who  were  members  of  the  board  to  those  who  were 
not.  The  answer  to  this,  so  far  as  Fenn's  assignment  to  defendants  is  con- 
cerned, is  that  the  part  of  it  which  gives  this  direction  to  the  proceeds  of  the 
sale  was  wholly  unnecessary  and  nugatory;  for  if  the  article  of  the  association, 
which  we  have  cited  in  full  was  effective,  it  controlled  the  disposition  of  those 
proceeds;  if  it  is  void,  or  for  any  other  reason  ineffectual,  then  it  must  be  con- 
ceded that  the  assignment  of  Fenn  was  an  unlawful  preference  within  the 
meaning  of  the  bankrupt  law.  The  question  turns  solely  upon  the  validity  of 
that  article  of  the  association.  There  is  no  reason  why  the  stock  board  should 
not  make  membership  subject  to  the  rule  in  question,  unless  it  be  that  it  is  a 
violation  of  some  statute  or  of  some  principle  of  public  policy.  It  does  not 
violate  the  provision  of  the  bankrupt  law  against  preference  of  creditors,  for 
such  a  preference  is  only  void  when  made  within  four  months  previous  to  the 
commencement  of  the  bankrupt  proceedings.  Neither  the  bankrupt  law  nor 
any  principle  of  morals  is  violated  by  this  provision,  so  far  as  we  can  see.  A 
seat  in  this  board  is  not  a  matter  of  absolute  purchase.  Though  we  have  said 
it  is  property,  it  is  incumbered  with  conditions  when  purchased,  without  which 
it  could  not  be  obtained.  It  never  was  free  from  the  conditions  of  article  15, 
neither  when  Fenn  bought  nor  at  any  time  before  or  since.  That  rule  entered 
into  and*  became  an  incident  of  the  property  when  it  was  created,  and  remains 
a  part  of  it  into  whose  hands  soever  it  may  come.  As  the  creators  of  this- 
right  —  this  property  —  took  nothing  from  any  man's  creditors  when  they  cre- 
ated it,  no  wrong  was  done  to  any  creditor  by  the  imposition  of  this  condition. 

The  fundamental  vice  of  plaintiffs'  argument  is  to  treat  the  case  as  though 
Fenn,  owning  this  property  absolutely  as  his  own  without  restriction,  had  then 
fettered  it,  of  his  own  accord,  with  the  condition  that  it  must  Always  stand  in- 
cumbered by  a  preferred  lien  to  his  fellow  members.  It  is  said  that  it  is  against 
the  policy  of  the  bankrupt  law,  against  public  policy,  to  permit  a  man  to  make 
in  this  or  any  other  manner  a  standing  or  perpetual  appropriation  of  his  prop- 
erty to  the  prejudice  of  his  general  creditors;  and  it  is  to  this  point  that  the 
numerous  authorities  of  counsel  are  cited.  They  all,  however,  relate  to  cases 
where  a  man  has  done  this  with  property  which  was  his  own — property  on. 
which  he  himself  imposed  the  direction  or  the  incumbrance  which  impeded. 
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creditors.  It  is  quite  different  where  a  man  takes  property  by  purchase  or^ 
otherwise  which  is  subject  to  that  direction  or  disposition  when  he  receives 
it.  It  is  no  act  of  his  which  imposes  the  burden.  It  was  imposed  by  those 
who  had  a  right  to  do  it,  and  to  make  it  an  accompaniment  of  any  title^ 
which  they  gave  to  it.  The  principle  here  contended  for  by  counsel  was  well 
considered  in  the  recent  case  of  Nicholls,  Assignee,  v,  E.vton,  91  U.  S.,  716.  In 
that  case  the  mother  of  the  bankrupt,  Eaton,  had  bequeathed  to  him  by  will 
the  income  of  a  fund,  with  a  condition  in  the  trust  that  on  his  bankruptcy  or 
insolvency  the  legacy  should  cease  and  go  to  his  wife  or  children,  if  he  had  any, 
and  if  not  it  should  lapse  into  the  general  fund  of  the  testator's  estate,  and  bo 
subject  to  other  dispositions.  The  assignee  of  the  bankrupt  sued  to  recover* 
the  interest  bequeathed  to  the  bankrupt,  on  the  ground  that  this  condition 
was  void  as  against  public  policy.  But  this  court,  on  a  full  examination  of 
the  authorities,  both  in  England  and  this  country,  held  that  the  objection: 
was  not  well  taken;  that  the  owner  of  property  might  make  such  a  condition 
in  the  transfer  of  that  which  was  his  own,  and  in  doing  so  violated  no  cred- 
itor's rights  and  no  principle  of  public  policy. 

The  case  of  Nicholson,  Assignee,  v,  Gouch,  5  El.  &  Bl.,  999,  was  in  many 
respects  very  much  like  the  present,  the  action  having  been  brought  to  recover 
certain  property  which,  under  the  rules  of  the  exchange,  of  which  the  bank- 
rupt was  a  member,  had  been  received  and  paid  to  his  fellow-members.  Thig 
was  asserted  to  be  a  preference  void  by  the  bankrupt  law;  and  the  rules  of  the 
exchange,  under  which  it  was  done,  were  assailed  on  the  same  ground  takeni 
here.  It  is  true  that,  in  the  decision  of  the  queen's  bench  in  bank,  Lord 
Campbell,  the  chief  justice,  ruled  against  the  plaintiffs  on  the  ground  that 
the  money  in  question  arose  out  of  wagering  contracts,  which,  as  they  coultt 
not  have  been  enforced  by  the  bankrupt,  were,  therefore,  not  subject  to  the- 
claim  of  the  assignee.  But  Crompton,  J.,  held,  also,  that  the  money  being  re- 
ceived and  distributed  under  the  rules  of  the  stock  exchange,  by  reason  of  the 
bankrupt  havmg  become  a  member  subject  to  said  rules,  this  was  a  sufficient 
defense  to  the  party  who  so  received  and  distributed  it. 

Judgment  affirmed. 

§  5.  Riffhttoseat  not  property;  contra. — A  membership  in  a  board  of  trade,  which  con- 
fers no  property  right,  but  only  the  right  to  trade  upon  the  board,  and  not  otherwise  a  source 
of  profit  to  the  holder,  and  not  transferable  by  sale  to  a  stranger  without  the  consent  of  the 
board,  is  not  assets,  and  does  not  pass  to  the  assignee  in  bankruptcy.  In  re  Sutherland,  6 
Biss. ,  526.  But  in  In  re  Ketchum,  1  Fed.  R. ,  S40,  it  was  held  that  a  seat  in  the  New  York  Stock 
Exchange,  salable  only  on  condition,  and  with  the  consent  of  a  committee  of  the  board,  is 
property,  and  passes  to  the  assignee  in  bankruptcy.  So,  also,  in  In  re  Warder,  10  Fed.  R., 
275,  a  seat  in  the  New  York  Produce  Exchange,  held  and  transferable  the  same  as  in  the  two 
cases  above,  was  held  to  pass  to  the  assignee  in  bankruptcy.  Citing  Hyde  v.  Woods,  4  Otto, 
523  (§§  3,  4).  • 

§  6.  May  exclude  persons  fh>m  rooms.—  A  board  of  trade  which  is  a  mere  private  corpo- 
ration, composed  of  merchants  dealing  in  the  products  of  the  country,  and  who,  solely  for 
their  own  convenience,  provide  a  room  where  they  meet  to  transact  business,  has  a  right  to 
exclude  all  other  persons  from  its  rooms,  or  to  admit  only  such  as  it  chooses.  Having  no  fran- 
chise which  clothes  it  with  any  of  the  duties  of  a  public  corporation,  it  may  exclude  from  its 
rooms  reporters  of  telegraph  companies  w^ho  come  there  to  obtain  market  reports  to  be  trans- 
mitted to  other  parts  of  the  country.  Metropolitan  Grain  and  Stock  Exchange  v,  Chicago 
Board  of  Trade,  15  Fed.  R.,  847. 
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Youngs  V.  Lee,  2  Ker.,  551.     Bills  and  Notes, 

§425. 
Youst  V.  Martin,  3  Serg.  &  R.,  428.     Bills  and 

Notes,  §  426. 
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Zeller  v.   Eckert,   4  How.,  297. 
Notes,  §  604. 
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Tbe  fiU-flMse  flflrores  refer  to  caaes  in  full,  the  oUiers  to  digest  matter. 

The  following  abbreviations  are  used  in  referring  to  the  subjects  indexed:  BaJIm.,  Bailment.    Bic,  Banks.    Bit, 
Nat.,  Banks,  NaUonal.    Bills,  Bills  and  Nbtes.    B'd  of  Exch.,  Board  of  Exchange. 

ABATEMENT. 

of  suit  against  a  bank  by  decree  of  dissolution.    B'k,  Nat,  §g  249,  265. 

ACCEPTANCE.    See  Bank  Checks;  BUU  of  Exchange;  Drafts, 

ACCOMMODATION  INDORSEE.    See  Indarser. 

ACCOUNTS. 

rule  as  to  aoquiescenoe  in  accounts  rendered.    Bills,  §  1020. 

ACCOUNT  STATED. 

considered.    Bills,  §  1198. 

ACTS  OF  CONGRESS. 

sections  5151  and  5284  in  the  national  banking  act.    B'k,  Nat,  S  89. 

tbe  eighth  section  of  the  act  of  1868,  to  reorganize  the  courts  of  the  Distinct  of  Columbia, 

does  not  refer  to  appeals  or  writs  of  error  to  or  from  the  supreme  court  of  the  United 

States.    B*k,  §158. 

AGENTS.    See  Collecting  Agents. 

the  law  of  principal  and  agent.    B'k,  Nat,  ^  95. 

agent  may  oe  regarded  as  principal  when  he  declines  to  disclose  his  principal.    B'k, 

Nat,  §  97. 
not  liable  to  suit,  when.    Bills,  ^  1170,  1199. 
'         act  ratified,  if  not  disavowed  in  a  reasonable  time.    B'k,  Nat,  §  188. 
liability  for  default  of  a  sub-agent     B'k,  §g  212,  218. 
the  sub-agent  of  a  bank  which  holds  paper  for  collection  is  not  liable  to  the  owner. 

B'k,  §g  198, 199,  209,  210,  211-218. 
note  payable  at  bank.    B'k,  §  178. 
bank  may  appoint,  at  another  place  than  its  location,  to  buy  exchange.     B*k,  g§  4, 

28-30. 
bank  as  agent  to  forward  only,  effect    B'k,  §§  227,  228. 
he  who  trusts  another  with  powers  that  enable  him  to  commit  a  fraud  ought  to  suffer, 

rather  than  the  iniured  party.    B'k,  §  108. 
pledge  may  be  held  by.    fiailm.,  §  83. 

duty  in  loaning  money  and  recording  security.    Bailm.,  §  81. 
diligence  in  collecting  and  transmittmg  money.     Bailm.,  §  24 
contract  to  run  a  boat  and  divide  profits.    Bailm.,  §  76. 
must  follow  instructions.    Bailm.,  S  79. 
may  change  date  of  note.    Bills,  g  z55. 
has  authority  to  fill  blanks  in  a  bul,  when.    Bills,  §  70. 
may  fill  blank  indorsement.    Bills,  §  298. 

authoritjr  to  fill  blank  blH  or  indorsement  must  be  pursued.    Bills,  §  1824. 
with  limited  powers,  authority  to  draw  on  his  principal.    Bills,  ^  188. 
to  borrow  money,  does  not  exceed  authority  by  accepting  certificate  of  deposit    Bills, 

§88. 
excess  of  authority  to  draw  bill  of  exchange.     Bills,  §  194. 
liability  of  principal  for  drafts  in  excess  of  authority.    Bills,  §  185. 
authority  to  draw,  principal's  bankruptcy.    Bills,  §  75. 
authority  to  deliver  bill  of  lading  on  acceptance  of  draft.    Bills,  §  182. 
a  general  agent  may  waive  notice  of  non-payment    Bills,  ^  1066. 
must  observe  the  usual  course  of  transactmg  business.    Bills,  ^  1040. 

ALIEN  ENEMY. 

draft  on.    Bills,  §  108. 

AMENDMENTS. 

right  of  the  plaintiff  to  sue.    Bills,  §  1058. 

*  lYepared  by  Cras.  B.  Stark,  of  the  St.  Louis  bar. 
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APPEAL.    See  Appeal  Bond. 

the  eighth  section  of  the  act  of  1868,  to  reorganize  the  ooorts  of  the  District  of  Colum- 
bia, does  not  apply  to  appeals  or  writs  of  error  to  or  from  the  supreme  court  of  the 
United  States.    B%  §  158. 

APPEAL  BOND. 

approval    Bills,  §  1821. 

APPELLATE  PRACTICE. 

objections  in  matters  of  form  to  modes  of  procedure  in  lower  court  cannot  be  urged  for 

the  first  time  on  appeal.    B'k,  Nat.,  ^  268. 
refusal  to  award  new  trial  not  reviewable.    Bills,  S  1475. 
decision  as  to  right  to  open  and  close  not  reviewable.    Bills,  §  1474. 
findinj^  of  fact  not  reviewable.    Bills,  g  1415. 
deposition  read  without  objection  in  tnal  court  cannot  be  objected  to  above.    Bills, 

§806. 

APPLICATION  OF  PAYMENTa 
rule  as  to.    B*k,  Nat.,  g  145. 

ASSIGNEE.    See  Bankruptcy. 

ASSIGNEE  IN  BANKRUPTCY. 

pledge  not  good  as  against,  without  delivery.    Bailm.,  §  49. 
not  a  purchaser  without  notice.     Bailm.,  §  50. 
title  to  manufactured  goods.    Bailm.,  §  77. 

ASSIGNMENT. 

the  assignee  of  a  pledge  is  invested  with  all  the  legal  rights  of  the  assignor.  B'k, 
§108. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

gower  of  receiver  or  syndic  as  against  preferences  of  special  creditors.     Bailm.,  §  46. 
ow  far  assignee  liable  to  equities  against  debtor.    Baum.,  §  45. 

ASSUMPSIT. 

fl^inst  bank,  when.    B^k,  §  294. 

lies  against  corporation  in  Kentucky,  though  corporation  can  only  assume  under  seal. 

B^k,  §§  49,  266. 
money  paid  on  forged  paper  can  be  recovered.    B'k,  §§  248,  254-25S. 
on  notes  and  bills,  when.    Bills,  §§  1222,  1225,  1284-80. 

ATTACHMENT. 

of  bank  stock  after  sale  but  before  transfer.    B'k,  Nat.,  §  123. 

of  propertv  of  insolvent  national  bank,  not  good  against  the  receiver.    B'k,   Nat, 

§§  251.  2'61,  266-268. 
postponed  to  drafts  on  the  fund,  when.     Bills,  §§  852,  353,  356. 
priority  of;  conflict  of  jurisdiction*    Bills,  §  1409. 

ATTORNEY'S  FEES. 

in  promissory  note.    Bills,  g§  241,  244. 

B. 

BAILEE.    See  Bailment;  Collateral  Security;  Pledge. 
1.  In  General. 

not  liable  for  loss  of  property  by  force.     Bailm.,  §  58. 

not  liable  for  injury  to  property  by  others,  if  he  is  not  negligent.    Bailm.,  §  26. 

accepts  article  subject  to  all  visible  defects.     Bailm.,  §  3. 

may  hold  others  liable  for  injuring  property  in  his  possession.    Bailm.,  g  26. 

not  liable  for  loss  resulting  from  hidden  defects.    Bailm.,  §  3. 

may  dispute  title  of  bailor,  when.     Bailm.,  §  21. 

not  liable  if  he  surrenders  property  to  true  owner.    Bailm.,  §  21. 

cannot  keep  property  by  availing  himself  of  title  of  third  party.     Bailm..  §  21. 

when  suit  to  condemn  goods  is  dismissed,  may  surrender  property  to  bailor.    Bailm., 

§1. 
bailee  cannot  sell.     Bills,  §  175. 
negligence  of  bailee  of  draft.     Bills,  §  660. 

his  duties  and  liabilities.     Bailm.,  g§  5-15,  16-26,  75-92;  B'k,  Nat.,  §  318 
bound  to  ordinary  diligence.     Bailm.,  §§  22,  86. 
must  use  reasonaole  care.    Bailm.,  §§  'd,  14. 

not  liable  where  goods  are  stolen,  if  he  use  due  care.     Bailm..  i^  22. 
waives  visible  detects  by  accepting  property.     Bailm.,  ^.^  3,  13. 
not  liable  for  loss  from  hidden  defects.     Bailm.,  §^  3,  14. 
diligence  in  collecting  and  transmitting  money.     Bailm.,  §  24. 
liable  for  delivering  property  to  wrong  person.     Bailm.,  §  23. 
special  deposit  in  bank,  when  a  bailment  for  hire.    Bailm.,  g  19. 
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BAILEE,  For  Hire  —  continued. 

the  compensation  covers  the  ordinary  wear  of  the  article.    Bailm.,  §  22. 
loss  of  vessel  employed  by  the  government  under  a  parol  contract.     Bailm.,  §  85. 
compensation  necessary  to  constitute  a  bailment  for  hire.     Bailm.,  §  16. 
an  offer  to  pay  may  be  sufficient.    Bailm.,  §  17.  * 

8.  Gratuitous  Bailee. 

must  use  ordinary  prudence.    Bailm.,  §  29. 

liable  only  for  gross  negligence.    Bailm.,  §§  4,  27,  29. 

must  keep  money  with  more  care  than  other  property.     Bailm.,  §  80. 

loaning  money  —  failure  to  record  security.     Bailm.,  §  31. 

deposit  of  money  to  secure  return  of  stolen  property,  contract  construed.     Bailm.,  §  82. 

national  bank  as,  liable  for  gross  negligence.    Fk,  'Nat,  §§  288,  290-298. 

BAILMENT.    See  Bailee;  CoUateral  Security;  Pledge, 

money  must  be  guarded  with  ereat  care.    Bsulm.,  §  4. 

liability  of  carrier  storing  goods.    Bailm.,  §  2. 

I>roperty  delivered  to  be  manufactured.    Bailm.,  §§  18,  77. 

title  of  oailor  not  divested  by  sale  by  bailee.    Bailm.,  §  20. 

special  depositor  in  bank  not  bound  by  by-law,  when.    Bailm.,  §  19. 

receiver  of  public  money  not  an  ordinary  bailee.    Bailm.,  §§  25,'  90. 

distinguished  from  sale.    Bailm.,  §  76. 

contract  to  run  a  boat  and  divide  profits.    Bailm.,  g  76. 

charter-party  for  whole  capacity  of  ship.     Bailm.,  g  84. 

gratuitous,  bank  liable  for  gross  negligence  concerning.    B'k,  Nat.,  §  272. 

BANKS.  See  Bank  Cashier;  Batik  Charter;  Bank  Checks;  Bank  Directors;  Banker's  Lien; 
Bank  Notes;  Bank  Stock;  Bank  of  Alexandria;  Bank  of  Columbia:  Bank  of  the 
United  States;  By-laws;  Certijlcate  of  Deposit;  Collecting  Agents;  Depositor;  Forged 
Ptiper;  Indorser;  National  Banks;  Negligence;  Seal;  TeUer;  Ultra  Vires. 

powers  of  Iwnka.     B'k,  g§  1-5,  6-81,  32-60. 

suits  by  and  against.  In  general.    B'k,  g^  264,  265-269,  270-^10. 

miscellaneous  questions.    B'k,  §§  811-889.  ' 

coUections  by.    B'k,  §§  194r-202,  208-220,  2dl-S45. 

what  is  a  bank.     B'k,  §§  82,  84. 

location  of.     B'k,  g  275. 

banking  contrary  to  statute  in  Tennessee.     B'k,  g  45« 

banking  at  common  law.    B'k,  g  48. 

organization,  presumption.     B'k,  g  50. 

ought  to  be  confined  in  their  business  transactions  to  their  place  of  business.    B'k,  §  1 18. 

discounts.     B'k,  Sg  289-245. 

clearing-house  relation.    B'k,  g  181  and  note. 

must  pay  bills.    B'k,  J  68. 

must  pay  in  specie,    fi'k,  g  165. 

when  payment  of  bills  may  be  enforced.    B'k,  g  276. 

liable  for  money  had  and  received.    B'k,  gg  98,  101-118. 

"  superior  force"  releasee.    B'k,  S  277. 

lias  no  lien  on  its  stock.    B'k,  §  01. 

when  estopped.    B'k,  gg  60, 1^ 

when  subject  to  taxation.    B'k,  g^  882,  888. 

power  to  take  realty  after  ezpirauon  of  charter.    B'k,  S  828. 

power  of  the  state  over  the  lands  of  foreign  banks.    B'Je,  §  807. 

fails,  when.    B'k,  g  814. 

may  be  sued  in  federal  courts,  though  a  state  is  a  stockholder.    B'k,  g  282. 

when  proper  part^  defendant.    B'k,  §  294. 

succecKling  bank  is  not  liable  for  the  debts  of  its  predecessor.    B'k,  gg  804,  805. 

assets  after  payment  of  debts  belong  to  stockholaers.    B'k,  g  270. 

right  against  partners  holding  its  stock.    B'k,  g  76. 

bound  by  knowledge  of  president,  when.    B'k,  g  68;  BiUs,  gg  1527,  1582-88. 

president  bound  to  know  what.    B'k,  ^  65. 

not  bound  bv  director's  knowledge  of  illegality  of  note.    Bills,  g  1817. 

mortgage  taken  bv  president.    B'k,  g  66. 

owner  of  indorsed  paper,  when.    B'k,  g  64. 

authority  from  the  state  not  necessary  to  enable  state  bank  to  become  national  bank. 
B'k,  Nat.,  g§  77,  808. 

the  signature  of  its  cashier  to  an  assignment  of  certificate  of  stock  issued  to  a  bank  will 
bind  the  bank  as  a  warranty  of  title.    B'k,  g  128. 

taking  usurious  interest  is  a  violation  of  the  charter  of  the  bank.    B'k,  §  22. 

when  liable  as  bailee  for  hire.    Bailm.,  g§  19,  89. 

a  bailee  for  hire  in  case  of  a  special  deposit.     Bailm.,  g  19. 

not  liable  where  pledge  is  taken  by  military  force.    Bailm.,  §§  86,  58. 

may  sell  collatersd  security  to  its  own  directors.    Bailm.,  gg  65,  68. 

collecting  money,  must  bear  loss  by  depreciation.     Bailm.,  g  89. 

special  depositor,  not  bound  by  by-law  of  which  he  had  no  notice.    Bailm.,  §  19. 
entitled  to  the  security  which  appears  to  have  been  contemplated.    Bailm.,  g  19. 

successor  under  new  charter  entitled  to  enforce  contracts.    Bills,  g  1190. 

presumption  as  to  time  of  organizing.     Bills,  g  1189. 

branch  is  an  agent.    Bills,  g  1012. 

parent  liable  for  the  negligence  of  branch.    Bills,  g  1060. 
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BANK  OF  ALEXANDRIA. 

special  privileges  as  to  snit.     B*k,  §§  800-902. 

BANK  CASHIER 

his  powers,  duties  and 'liabilities.     B'k,  §§92-99,  99-125,  126-141;  BUls,  §§201,  305, 

808,  809,  539,  617-619. 
when  may  sue.     B'k,  §  286. 

misapplication,  suit  against  the  bank.     B'k,  g  293. 
if  a  cashier  fails  to  account  for  funds,  the  jury  may  infer  that  he  has  misapplied  them. 

B'k,  5^  10. 
sureties  liable  for  wilful  misapi^lication.     B'k,  §  11. 
bond  covers  all  defaults  in  duties  annexed  to  tne  office  from  time  to  time  under  the 

charter  and  by-laws.    B'k,  §  18. 
when  bank  not  bound  by  his  fraudulent  acts.     B'k,  §  309. 
on  a  discount,  bank  not  bound  by  statements  of.     B'k,  §§  242,  243. 
of  national  bank,  may  be  compelled  by  state  to  give  a  list  of  shareholders.     B%  Nal., 

§830. 
his  refusal  to  transfer  stock  is  the  refusal  of  the  bank.    B'k,  Nat.,  §  87. 
of  national  bank,  no  authority  to  certify  checks.     B'k,  Nat.,  §§  310,  311. 
is  the  officer  by  whom  the  moneyed  operations  are  conducted.     B'k,  §  25. 
allows  overdrafts  at  his  peril.    B'k,  |^  12. 
acts  done  in  the  ordinary  course  of  his  business  are  prima  facie  evidence  of  authoritv. 

B'k,  §  28. 
strangers  may  presume  that  he  has  all  the  powers  generally  attached  to  the  office.  B'k, 

Nat,  g5^  88,  308;  Bills,  §  619. 
note  payable  to,  in  whose  name  action  should  be  brought     Bills,  g§  1167-69,  1189-99. 

BANK  CHAETEB. 

when  not  a  contract.    B'k,  ^  58. 

consti-uction  of  charter,  ordinary  meaning  of  language  presumed.    B'k,  §§  1,  6-19. 

payment  in  depreciated  notes  is  not  trading.     B'k,  ^  306. 

act  of  incorporation  under  territorial  authority,     B'k,  t$  808. 

right  of  action  remains  after  expiration  of  charter.     B'k,  §§  273,  274. 

BANK  CHECKS.     See  BQls  of  Exchange:  Pass-hook, 

their  general  nature.     B^k,  g§  182,  188-185,  186-190. 

are  not  inland  bills  of  exchange.     B'k,  ^  109 ;  Bills,  §  807. 

distinguished  from  bills  of  exchange.     B'k,  §  258. 

certitied,  estoppel.     B'k,  §  142. 

liability  of  bank  on  certified  check.     B'k,  §§  232,  258. 

power  of  cashier  to  certify.     B'k,  ^  115. 

certification  of  check  is  equivalent  to  acceptance.     B'k,  §  110 ;  Bills,  §  201. 

held   for  collection,  the  holder  hable  when  he  accepts  a  certification  of  it.     Bills, 

S^^  1055,  1057. 
drawee  not  liable  to  any  one  but  the  drawer  till  acceptance.     Bills,  §  1054. 
unaccepted ;  certified.     Bills,  ^g  335-37,  845-50. 
acceptance ;  effect.     Bills,  ^  200. 

bank  not  liable  on  check  till  it  is  accepted.     Bills,  f^  3G0. 
when  certified  do  not  require  additional  btanips.     B'k,  §  118. 

the  national  currency  act  of  1^64,  as  to  the  place  of  business  of  banks,  does  not  invali- 
date checks  certified  by  a  cashier  away  from  the  banking  house.    B'k,  g  112, 
as  an  assignment  of  the  fund.     Bills,  g§  351-60. 
delay  in  demanding.    Bills,  §  861. 
must  be  presented  for  payment.     Bills,  §  816. 
right  of  drawer  to  notice  of  non-payment.     Bills,  §§  808, 809. 
raised.    Bills,  §§  1507-1509. 

ayment  on  a  forged  indorsement.     Bills,  ^  848. 

older  cannot  take  draft  instead  of  money  in  payment.    Bills,  ^  716,  748-50. 

BANK  OF  COLUMBIA. 

summary  process  in  charter  constitutional.     B'k,  §g  278,  279. 

BANK  DIRECTORS. 

their  duties  and  liabilities.     B*k,  §§  61-68. 

are  tinistees.     B'k,  §  68  and  notes. 

may  borrow  money  from  the  bank.     B'k,  Nat,  ^  304 

Elea  that  bank  is  in  liquidation  is  bad.     B'k.  §  385. 
nowledge  of,  notice  to  the  bank,  when.     B'k,  g  239. 
cannot  support  a  custom  to  allow  the  customera  of  the  bank  to  overdraw.    B'k,  §  12. 

BANKER  AND  DEPOSITOR,    ^ee  Depositor. 

BANKER'S   LIEN. 

its  nature  and  scope.    B'k,  §§  191,  192, 193. 

BANK  NOTES. 

when  holder  cannot  set  up  that  they  are  invalid.     B'k,  §  205. 

cut  in  halves,  may  be  collected  of  the  bank,  though  one  part  be  lost    B'k,  §§  316,  317 . 

Bills,  ^  1567-68. 
state  debts  payable  in.    B'k,  §§  329-331. 
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BANK  NOTES  —  continued. 

when  void.     B'k,  §g  39,  40,  59. 

protest  of.    B'k,  Nat.,  g  252. 

proof  of  genuineness.     Bills,  §  1572. 

of  incorporated  bank,  is  a  promissory  nota     Bills,  §  86. 

BANKRUPTCY.    See  Assignee  in  Bankruptcy, 

of  pledgor,  does  not  def-eat  title  of  pledgee.     Bailm.,  §§  60,  61,  81-83. 

right  of  pledgee  to  sell  and  pay  surplus  into  court.     Bailm.,  §  81. 
of  a  firm,  right  of  creditor  holding  property  of  one  member  as  security.    Bailm.,  §  83. 
of  depositor,  effect  of.     B'k.  §S  175,  176. 

national  banks  cannot  be  proceeded  against.     B'k,  Nat.,  §  271. 

burden  of  proof  on  petitioner  to  show  that  he  is  entitled  to  a  preference.     B'k,  §  161. 
property  held  by  an  agent  does  not  pass  to  his  assignee.    B'k,  §g  151,  157. 
assignee  may  recover  usury.     B'k,  Nat.,  §  226. 

may  sue  in  his  own  name  for  the  assets  of  bank.    B'k,  §  271. 

may  sue  directors  of  bankrupt  bank.    B'k,  §  272. 

entitled  to  what  assets  of  bank.     B'k,  §  181  and  note. 

right  to  collect  unpaid  subscription.    B'k,  §  73. 
unaccepted  draft  has  no  priority.    Bills,  §  855. 

when  the  assignee  cannot  deny  the  truth  of  representations  by  his  assignor  concerning 
notes.     Bills,  §  456. 

BANK  STOCK. 

in  general.    B'k,  §§69-91,  819. 

stock  and  stockholders  in  national  banks.    B'k,  Nat.,  §§  54-70,  71-114,  115-188. 
transfer  of  stock.    B'k,  S:^  88,  89;  B'k,  Nat.>  §§  809-811. 
equitable  interest  in  stock.     B'k,  §  818.         '  ' 

stockholder  may  sue  national  bank  for  mi6a];)propriatin^  his  funds.     B'k,  Nat,  §  278. 
.  order  of  the  comptroller  not  sufficient  evidence  of  msolvency  against  stocknolder, 

when.     B'k,  Nat.,  §  19. 
certificate  of  the  comptroller  that  bank  is  entitled  to  commence  business,  conclusive. 

B'k,  Nat.,  §  22. 
state  cannot  take  assets  till  debts  are  paid.    B'k,  §  90. 
the  liability  of  stockholder  of  national  bank.    B'k,  Nat.,  §^  9, 12. 
fraudulent  subscribers  to  bank  stock  are  bound  by  their  subscriptions.    B'k,  §  8. 
the  subscription  of  all  the  capital  stock  not  a  condition  precedent.    B'k,  §7. 

BANK  OF  THE  UNITED  STATES. 

effect  of  the  expiration  of  its  charter.     B'k,  8S  274,  299. 

statute  of  limitations  runs  against.    B'k,  §  2Sl. 

right  to  sue  in  the  federal  courts.    B'k,  ^  296-298. 

location  of  branch.    B'k,  §  275. 

had  power  to  discount  paper.    B*k,  §§  2,  20-27. 

no  violation  of  charter  to  discount  a  note.    B'k,  §  20. 

BILLS  OF  CREDIT. 

what  are.    B'k,  §§  55-57. 

BILLS  OF  EXCEPTIONS.    See  Exceptions. 

BILLS  OF  EXCHANGE.  See  Bank  Checks;  Bill  of  Lading;  CoUateral  Security;  Constd- 
eration;  Draft;  Exchange;  Guaranty;  Negotiable  Instruments;  Non-negotiable  In- 
struments; Firomissory  Notes;  Protest;  Usage  and  Custom, 

1.  In  General. 

order  payable  contingently  is  not.    Bills,  gS  2,  11-14. 

general  questions  concemmg  their  nature,  delivery,  execution  and  consideration.  Bills, 

^29,85-108»  792. 
difference  between  bills  and  bank  < 
interstate,  are  foreign  bills.    Bills, 
are  favored  instruments.    Bills,  §  (    _. 
rights  of  bona  fide  holder.    Bills,  §§  1,  8-10, 
holder  of  second  of  a  set.     Bills,  g§  369,  405-407. 
liability  of  makers  and  acceptors.    Bills,  §  796. 
every  subsequent  holder  is  a  payee.    Bills,  §  166. 
drawer  of  an  order  not  an  assignor  of  it.    Bills,  §  11. 
no  subsequent  act  between  the  nolder  and  drawee  can  vary  the  drawer's  right.    Bills, 

g  782. 
imports  a  consideration.    Bills,  §  840. 

in  aid  of  an  Olegal  enterprise.    Bills,  §§  1318,  1819-24. 1825-5a 
whether  the  instrument  is  a  bill  of  exchange.    Bills,  ^  1624. 
Maryland  statute.    Bills,  §  1625. 
the  doctrine  of  re-exchange.    Bills,  §  1628. 
as  to  witnesses  and  evidence.    Bills,  ^§  1705-68. 
lost ;  recovery ;  indemnity.    Bills,  §  1571. 
actions  on  bills  in  general.    Bills,  p§  1168-78,  1174-1205, 1206-1811. 

pble  at  a  particular  place.    Bills,  gg  797,  798. 
'  \  made  where  it  is  payable.    Bills,  g  159. 

1085 


[Checks.    B'k,  gg  109. 186,  258. 
s,  gi;  148,  881,  941,  9o8. 
§  4^8. 


payabl 
bill  is  ] 


BiL.]  INDEX,  [BiL. 

BILLS  OF  EXCHANGE,  In  General  — continued. 
lex  loci  ks  applied  to.    Bills,  §g  1689-4o. 

conflict  of  laws  as  to  questions  relating  to.    Bills,  §.^  1674-1704. 
payable  so  many  days  after  sight,  time  runs  from  the  presentment  and  acceptance. 

Bills,  §  784. 
authority  to  fill  blank  must  be  pursued.    Bills,  §  1824. 
holder  not  bound  to  use  diligence  to  discover  facts  known  to  the  acceptor.     Bills, 

§181. 
authority  of  agent  to  draw  on  his  principal.    Bills,  ^  188. 
one  who  receives  a  bill  to  apply  proceeds  on  debt  due  him  is  a  party  to  it,  not  an  agent 

to  collect  it.    BUls,  g  1048. 

2.   ACJCEPTANCE. 

pi-esentation  for.    Bills,  §  180. 

m  general    Bills,  §§  185-210. 

acceptance  and  protest.    Bills,  ^  798,  794. 

verbal,  vaUd.     Bills,  §  182. 

by  letter.    Bills,  g  186. 

conditional.    Bills,  gg  116>18,  127-84,  151-158. 

eupra  protest.    BiUs,  ,5J§  121,  187, 167,  168. 

agreement  to  accept  a  non-existing  bill.    Bills,  §  988. 

promise  to  accept.    Bills,  ^g  105-112,  185-57. 

verbal  promise  governed  by  law  of  place.    Bills,  g§  113,  158-82. 

in  blank,  authority  to  fill  blanks.    Bills,  ^g  405»  421. 

liability  of  acceptor  generally.    Bills,  §  1497. 

bound  to  know  drawer*s  handwriting.    B*k,  g§  247,  249-^. 

privity  between  acceptor  and  payee.    Bills,  i^i:^  119,  168-168. 

not  a  collateral  undertaking.    Bills,  gg  120,  142-50. 

payment;  revocation.    Bills,  gg  123,  171. 

a  payment  by  an  acceptor  cannot  be  revoked  so  as  to  charge  a  drawer.    Bills,  §  17L 

drafts  with  biUs  of  lading  attached.    BUls,  ^  124-126,  172-84. 

usage  as  to  drafts  against  consignments.    Bills,  gg  114,  115, 185-188. 

accommodation  acceptor  is  the  primary  debtor.    BiUs,  §  626. 

effect  of  protest  of  one  of  a  set  for  non-acceptance.    Buls.  gg  1188-1185. 

right  of  action  on  non-acceptance.    Bills,  )%*§  1163,  1174-82. 

tcLkes  effect  from  the  time  when  done.    Bills,  g  788.  * 

when  party  may  conform  to  former  usage  as  to  presenting  bill  for.    Bills,  g  788. 

equities  between  payee  and  accommodation  acceptor.    Bms,  g§  364,  889-90. 

8.  ASSTONHENT. 

transfer  in  general.    Bills,  gg  256-804. 

effect  of  bUlas  an  assignment.     Bills,  gg  383,  840-44,  351-60. 

what  is,  under  the  law  merchant.    Bills,  g  1025. 

4.  Demand  of  Payment. 

in  general    Bills,  g§  715-45,  746-811.  812-79. 

protest  not  evidence  of  demand.    Bills,  gg  883,  988-89. 

Srotest  of  foreign  bills  is  evidence  of  demand.     Bills,  gg  880,  988-89. 
uty  of  collecting  agent.     Bills,  g  188. 

6,  Notice  of  Non-Payment. 

miscellaneous  questions  in  general.    Bills,  gg  880-987,  988-1061,  1062-1162. 

left  at  boarding  house,  sufficiency.    Bills,  g  589. 

want  of  funds;  acknowledgment  of  debt.    Bills,  g  872. 

protest  need  not  accompany.    Bills,  g  775. 

sufficiency,  a  question  of  law.    Bills,  g  1174. 

waiver  by  agent    Bills,  g  810. 

where  the  holder  elects  to  consider  a  bill  dishonored  for  non-acceptance.    Bills,  §  781. 

6.  Defenses. 

miscellaneous  defenses.    Bills,  g§  1544-68. 

miscellaneous  questions  of  payment  as  a  defense.    Bills,  itg  1863-1402. 

defense  by  accommodation  acceptor.    Bills,  gg  122,  169-70. 

former  recovery  as  a  defense.    Bills,  gg  1416-1425. 

agreement  as  to  satisfaction  as  a  defense.    Bills,  gg  1359,  1860-1862. 

fraud  and  want  of  consideration  as  a  defense.    Bills,  gg  1466,  1472-1475, 1476-1487. 

forgery  as  a  defense  in  general.    Bills,  gg  1499-1510. 

forged  indorsement  as  a  defense.    Bills,  gg  1488,  1489,  1491-1496. 

failure  of  consideration  as  a  defense  in  general.    BiUs,  gg  1444-1464. 

it  is  matter  of  defense  that  others  of  a  set  have  been  negotiated.    BlUs,  g  1185. 

7.  Damages. 

measure  of.    Bills,  gg  1658,  1659,  1660. 

exchange  and  damages  in  ^neraL    Bills,  gg  1609-1619,  1620-1645, 1646-1657* 
measure  of  damages  for  failure  to  make  demand.    Bills,  §  1042« 
on  a  protested  bill,  should  cover  re-exchange.     Bills,  g  15 ?• 
allowed  in  Alabama  against  iudorser.    Bills,  g  1181. 
presumption  of  damages  rebutted.     Bills,  g  1044. 

written  and  indorsed  in  Boston,  negotiated  in  New  York,  damages.    Bills,  §  1677. 
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BILLS  OF  EXCHANGE  — continued. 

8.  United  States  as  a  Party. 

drawn  by  officer,  binding  on  the  United  States,  when.    Bills,  §§  3-6,  15-28. 
bound  by  acceptance  of  officer.    Bills,  g§  104,  127-184.    ' 

officer  of  the  United  States  has  authority  to  draw  or  accept,  when.    Bills,  §§  19-28. 
liability  of  the  United  States  for  exchange  and  aamages.    Bills,  §§  1614,  1624-29. 

BILL  OF  LADING. 

with  draft.    Bills,  §§  124-126,  172-84. 
forged;  defense.    Bills,  §§  1490,  1497-98. 

BILL  OF  SALE. 

delivered  as  security — not  a  mortgage  and  need  not  be  recorded.    Bailm.,  §§  84|  48t 

BOARD  OF  EXCHANGE. 

in  g^eraL    B*d  of  Exch.,  §§  1,  2,  8,  4,  5,  6. 

BOND. 

sureties  of  bank  cashier,  when  and  for  what  liable.    B*k,  ^  135,  136,  137. 

BROKER. 

cannot  pledge  goods  leff  with  him  for  sale.    Bailm.,  §g  20,  86. 

BURDEN  OF  PROOF.    See  Pleading  and  Proof  . 

when  the  burden  is  on  petitioner  to  show  a  preference  in  bankruptcy.     B*k,  §  161* 

to  show  that  note  was  mtended  as  payment.    Bills,  $i§  1378,  1379l 

on  party  who  denies  consideration  of  a  note.    Bills,  §  100. 

when  note  fraudulently  obtained.    Bills,  g  1485. 

where  a  bill  has  been  held  up  a  long  time  without  notice  of  protest.    Bills,  §  1921. 

protested  bill  held  for  a  long  time  without  notice.    Bills,  §5 1 « 12. 

on  bank  to  rebut  the  presumption  of  negligence  arising  from  the  loss  of  bill  held  for 

coUection.    Bills,  §  1052. 
in  an  actibn  by  indorser  against  the  maker.     Bills,  g§  1710-11. 
declaration  in  former  case;  plea  of  former  recovery.    Bills,  §  1421. 

BY-LAWS. 

as  a  contract,    B'k,  Nat,  ^  118. 

in  derogation  of  statute,  void.     B'k,  Nat.,  §  168. 

of  bank,  control  the  mode  of  ti-ansfer  of  stock.    B*k,  Nat.,  gg  65,  103. 

validity  of,  as  a  lien  on  the  stock  of  a  national  bank.    B'k,  Nat,  g§  54,  71-74, 128-188L 


C. 

CARRIER. 

storing  goods,  a  bailee  for  hire.    Bailm.,  gS  2,  8. 

storing  gunpowder  with  other  goods  is  negligence.    Bailm.,  §  9. 

liable  for  negligence  in  storing  goods  in  warehouse,  Bailm.,  g  2. 

may  discharge  himself  by  delivering  goods  to  true  owner.     Bailm.,  g  21. 

CASHIER.    See  Bank  Cashier, 

CERTIFICATE  OF  DEPOSIT.    See  Pass-hook, 

its  nature  and  use.    B^k,  ^g  260,  261, 262, 263. 

issued  to  person  who  could  not  write,  negligence  in  payment    B*k,  g  250;  Bills,  g  1510L 

negotiable.     Bills,  §  274. 

is  a  promissory  note,  when.    Bills,  g  37. 

CHARTER-PARTY. 

owner  a  bailee  for  hire.    Bailm.,  g  84. 

hire  of  vessel  by  government  officers.    Bailm.,  g  85. 

CHECKS.    See  Bank  Clucks, 

CHOSE  IN  ACTION. 

assignment  of.    Bills,  gg  834,  840>44. 

CIRCUIT  COURT. 

upon  an  assignment  of  bonds  deposited  with  the  comptroller  and  .treasurer  of  the  United 
States  by  a  national  bank  the  circuit  court  has  no  jurisdiction  of  those  officers  at  the 
suit  of  the  assignee.    B'k,  Nat,  gg  26,  31^  40-43* 

CITATION.    See  Writ  of  Error. 

CITIZENSHIP. 

of  national  bank,  is  determined  by  the  place  where  it  is  ''located'*  or  ''established." 
B'k,  Nat.,  g  280. 

CIVIL  LAW. 

the  doctrine  of  pledge  considered.    Bailm.,  g  4i» 
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COLLATERAL  SECURITY.    See  Bailment;  Pledge, 

may  be  held  for  a  pre-existing  debt.     Bailm.,  ^  73. 

holder  of  note  not  bound  bv  strict  rules  as  to  demand  and  notice.    Bailm.,  §§  66,  70. 

but  he  must  use  due  dilig^ence.     Bailm.,  §,^  78,  80. 
right  of  holder  to  sue  on  original  debt.     Bailm..  ^§  67,  71. 
holder  need  not  apply  before  suing  on  original  debt.     Bailm.,  §  74 
rights  of  holder  of  note.     Bills,  |<^  25-27,  81. 

duty  of  the  holder  as  to  demand  and  notice.    Bills,  §§  1128-29,  1158. 
accepting  a  note  as.    Bills,  «(§  368,  880,  897-404. 
Toucher  as.     Bills,  §  40. 
does  not  impair  right  to  recover.     Bills,  ^  84. 
negligence  in  collecting.     BUls,  §^  540,  620,  021. 
Taluaible  consideration.     Bills,  ^^  468,  469. 
consideration  for  deposit  of  note  as.     Bills,  ^  82,  84. 
what  is  sulflcient  consideration  for  note  indorsed  as.    Bills,  §  42o. 
surrender  of  other  collaterals  sufficient  consideration.    Bills,  §  86. 
bank  may  sell  to  its  own  directors,  when.     Bailm.,  g§  65,  68. 
the  doctrine  considered.    Bailm.,  §g  88,  89. 

COLLECTING  AGENTS. 

collecting  bank  alone  liable.     B'k,  §  236. 

banks  as  collecting  agents     B'k,  §^  194-202,  208-20,  221-15. 

diligence  in  collecting  and  transmitting  money.     Bailm..  §  24. 

parent  bank  liable  for  negligence  of  branch.     Bills,  §§  937,  1059-01. 

not  liable  for  the  negligence  of  notary.     Bills,  ^  1156. 

failing  to  make  demand  and  give  notice,  are  liable  for  damages.    Bills.  §  1048. 

negligence  presumed  from  loss  of  bill  held  for  collection.     Bills,  g  1052. 

negligence  in  failing  to  notify  prior  indorser.    Bills.  ^  1059. 

of  commercial  paper,  damages  presumed  from  negligence.     Bills,  §  1058. 

loss  of  bill,  presumption  of  negligence.    Bills,  ^^  932.  1048^2. 

acceptance  of  a  certified  check.    Bills,  §^  935,  1058-^58. 

of  draft,  action  in  whose  name.    BUls,  t^§  1166.  1186-88. 

duty  as  to  check  or  note  held  for  collection.    Bills,  ^  933,  936,  1058-58, 1059-61. 

duty  in  collecting  a  check.     Bills,  ^  1058. 

a  bank  which  receives  a  bill  for  collection  through  another  bank  becomes  the  agent  of 

the  holder.    Bills,  g  760. 
privity  between  sub-agent  for  collection  and  the  owner  of  the  draft.    Bills,  ^  288. 
one  is  not  who  receives  a  bill  to  apply  proceeds  on  debt  due  him.     Bills,  g  1046. 
duty  as  to  presentment,  protest  and  notice.     Bills,  g  188. 
whether  he  is  bound  to  give  notice  of  dishonor  to  any  one  but  his  principal.     Bills, 

gg  1015, 1017. 
agent  of  the  holder,  not  of  the  maker.    Bills,  §  228. 

COMMON  CARRIER.    See  Carrier. 

COMPROMISE. 

district  court  may  order  receiver  of  national  bank  to  compromise.    B*k,  Nat.,  g  49. 
party  claiming  must  show  performance.    Bills,  g  885. 

COMPTROLLER  OF  THE  CURRENCY. 

his  powers  and  duties  concerning  national  banks.    B'k,  Nat.,  g§  1-5.  6-17, 18-26,  258. 

order  on  stockholder  to  pay  receiver,  conclusive.    B'k,  Nat.,  g§  81,  85. 

his  certificate  conclusive  as  to  completeness  of  organization  of  bank.    B*k,  Nat., 

g§  78,  79. 
discretion  as  to  the  amount  to  be  paid  on  individual  liability  of  stockholder  in  national 

bank.    B'k,  Nat.,  gg  55,  56,  75-81. 
when  estopped  to  appoint  a  receiver  of  an  insolvent  national  bank.    B*k.  Nat.,  §  44. 
claims  proved  to  his  satisfaction  equivalent  to  judgments.    B*k,  Nat.,  §  147. 
judgment  that  receiver  pay  or  certify  to  him  is  correct.    B*k,  Nat.,  g  89. 
courts  outside  of  the  District  of  Columbia  no  jurisdiction  over  him.    i5'k,  Nat.,  g  281. 

CONDITION. 

the  subscription  of  the  whole  capital  stock  is  not  a  condition  precedent  to  corporate  ex- 
istence.   B*k,  g  7. 

CONFEDERATE  MONEY. 

deposit  in  bank.    B'k,  g  177. 

CONFLICT  OF  JURISDICTION. 

priority  .of  attachment.    Bills,  g  1409« 

CONFLICT  OF  LAWS. 

decisions  of  state  cxnirts  not  binding  on  federal  courts  on  questions  of  mercantile  law. 

B'k,  g  261. 
as  to  commercial  paper.    Bills,  gg  1689-42. 

CONFUSION  OF  GOODS. 

bank  collecting  money  and  mixing  it  with  its  own  must  bear  loss  by  deprec:ati6n. 
Baihn.,  g89. 
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CONGRESS.    See  Ads  of  Oongress. 

has  power  to  create  a  bajik.    B'k,  §  308. 

CONSIDERATION. 

a  past  consideration  will  support  a  pledge  or  a  mortgage.    Bailm.,  §  57. 

also  the  delivery  of  an  instrument  as  collateral  security.     Bailm.,  §  72. 
what  sufficient  to  show.    Bills,  g  14. 

of  bills  of  exchange  and  promissory  notes  in  general.    Bills,  §§  1-7,  S-34,  35-103. 
accepted  order  payable  contingently  .imports.    Bills,  §g  3,  11-14. 
bill  of  exchange  imports.     Bills,  §  HO. 
of  an  instrument  imder  seal,  may  be  impeached  in  Alabama.    Bills,  §  1430. 

CONSIGNEE, 

title  of  owner  not  transferred,  when.    Bailm.,  §  79. 

CONSTITUTIONAL  LAW.    See  Obligation  of  Contracts:  Vested  Rights. 
summary  process  in  bank  charter  constitutional     B'k,  §§  278,  279. 
charter  of  the  Bank  of  the  United  States  authorizing  suit  in  the  federal  courts  consti- 
tutional.   B'k,  g296. 
congress  has  power  to  create  a  bank.    B'k,  §  308. 
proving  bank  bills  tendered  for  taxes.    B*k,  g  889. 

CONSTRUCTION. 

of  bank  charter,  ordinary  meaning  of  language  presnmed.    B'k,  §§  1,  ^19. 

contracts  between  banker  and  customer  are  construed  Uke  contracts  between  others. 

B'k,  §§  14ft-151,  164. 
penal  statute  receives  literal  construction.    Fk,  Nat.,  §§  208,  209,  210,  215. 
Dank  charter,  stock  transferable  at  bank.    B'k,  §§  84,  85  and  notes, 
of  contracts,  rules  for.     Bills,  §  242. 
of  guaranty.     Bills,  §§  688,  641. 
of  indorsement  in  blank.    Bills,  §  546. 

to  effectuate  intention  of  the  parties  to  the  contract.    Bills,  §  77, 
of  act  to  suppress  private  banking.     Bills,  ^  1322. 
of  statute,  *'  surety  '*  is  not  **  indorser."    Bills,  ^575 
statute  in  derogation  of  common  law.    Bills,  §  576. 

CONSUL. 

not  liable  personally  on  draft  on  his  government.    Bills,  §  68. 

CONTRACTS.     See  Construction;  Lex  Loci;  Pledge;  Sates. 

if  a  cashier,  without  authority,  buy  coin  for  his  bank,  and  the  bank  receive  it,  it  is  lia- 
ble for  money  had  and  received.     B'k,  ^  104. 

contracts  between  bankers  and  their  customers  are  to  be  performed,  and  are  construed, 
in  the  same  way  as  contracts  between  others.    B'k,  §§  149,  154. 

usage  cannot  control  the  intention  of  the  parties.     B'k,  §  155. 

to  pack  pork,  due  diligence  required.     Bailm.,  §  78. 

the  courts  are  bound  by,  as  made.    Bills,  ^  75£ 

CONVERSION. 

sale  ot  pledge  without  notice  is  not,  when.    Badm.,  §  58. 

CORPORATION.    See  Banks;  National  Banks;  Seal;  Stock. 
corporation  defined.    B'k,  §  80. 
acts  of,  vdthout  seal,  binding.    B'k,  §§  8,  20-27. 
rights  of  a  party  dealing  with  a  corporation.    B'k,  §  105. 
are  liable  for  their  torts.    B'k,  §  106. 
are  liable  for  the  acts  of  their  servants.     B'k,  g  107. 
estopped  by  its  acts.    B'k,  §  289. 

existence  or  validity  of,  stockholder  is  estopped  to  deny.    B'k,  Nat.,  §  80. 
subscription  to  the  whole  capital  stock  is  not  a  condition  precedent  to  corporate  exist- 
ence.   B'k,  g  7. 
where  assets  are  not  subject  to  levy,  the  remedy  is  a  creditor's  bill.    B'k,  Nat.,  §  14. 
lien  on  shares  deposited  to  secure  dues.    Bailm.,  §  61. 
cannot  plead  tdtra  vires,  when.    Bailm.,  §  89. 

right  to  surrender  stock  and  cancel  note  eiven  for  it.    Bills,  §§  867,  897-404. 
treasurer  may  sign  notes,  when.    Bills,  ^71. 
an  insurance  company  may  hold  or  negotiate  i>aper.    Bills,  g§  829,  1467. 

COSTS  AND  FEES. 

rules  as  to  costs.    B'k,  Nat.,  §§  241,  268. 

COUNTERFEITING. 

is  not,  to  forge  an  order.    Bills,  §  42. 

COUPONS. 

suits  on  by  national  bank.    B'k,  Nat.,  g  274. 

CREDITOR.    See  Debtor  and  Creditor. 

CREDITOR'S  BILL.    See  National  Banks. 
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CURRENCY. 

what  illegal  in  Tennessee.    BHls,  §  101* 

4 

CUSTOM.    See  Usage  and  Cualom. 

D. 

DAMAGES.     See  Bills  of  Exchange:  Negligence. 

•  doctrine  of  proximate  cause  of  loss.     Bailm.,  §  10, 
interest  may  be  allowed  as  part  of.    Bailm.,  g  15. 

DAYS  OF  GRACE. 

miscellaneous  questions.    Bills,  ^  841-57. 

due  bill  not  entitled  to,  when.    Bills,  §  284. 

custom  to  allow  four  days.    Bills,  gg  719,  754-59. 

usage  of  place  on  which  a  bill  is  drawn  governs.    Bills,  §  7(S5. 

DEBT. 

lies  against  an  acceptor  of  a  bill  of  exchange.    Bills.  §  16S. 
lies  on  bills  and  notes,  when.    Bills,  §^  1229,  1284,  1287-98,  1295. 

DEBTOR  AND  CREDITOR. 

the  relation  of  a  bank  with  its  dealers  and  depositors  is  that  of  an  ordinary  debtor. 

BTc,  §§  150,  151,  158, 162,  168. 
claim  on  two  funds ;  marshaling.    Bills,  §  601. 

DECISIONS  OF  STATE  COURTS.    See  Conflict  of  Laws;  Rules  of  Decision;  United  States 
Courts. 

DECREE. 

exempting  stockholders  from  liability,  when  bad.    B*k,  §  287. 

DEED, 

to  fictitious  person  or  one  under  an  '^  alias"    Bills,  §  417. 

DEED  OF  TRUST.    See  Mortgages;  National  Banks. 

to  secure  note,  is  an  incident  of  tl&e  contract.    B'k,  Nat.,  §  282;  Bills,  §  265. 

DEFENSES.    See  Bills  of  Exchange;  Promissory  Notes. 

DEFINITIONS. 

corporation  defined.    B'k,  §  80. 

meaning  of  '*  may  "  in  bank  charter.    B'k,  §  6. 

"ne  varietur*^  on  note«    B'k,  §27. 

"  liquidate  "  defined.    B*k,  §  26. 

insolvency.    B*k,  Nat.,  §  812. 

**  for  collection  and  credit. "    B'k.  §  215. 

dealing  in  stock.    B'k,  Nat.,  {^  171; 

"  discount."    B'k,  Nat.,  gg  217,  817. 

superior  force.     B'k,  §  277. 

** contracts,  debts  ana  engagements,"  in  the  banking  act,  restricted  by  "to  pay  the 

debts."    B'k,  Nat.,  S§  89,  316. 
"  faithfully  perform  the  trust  reposed.**    B%  %  827. 
**  faithfully  to  perform  all  the  duties  assigned  to  him  in  said  bank,  and  to  make  good  to 

the  said  bank  all  damages  which  the  same  shall  sustain  through  his  unfaithfulnem 

or  want  of  care,"  in  tefler's  bond.    BTc,  §  332. 
"  well  and  faithfully  to  execute  the  office,  and  in  all  things  relating  to  the  same  well 

and  faithfully  behave."    B'k,  8  827. 
"well  and  truly  to  execute  the  duties  of  the  office"  of  bank  cashier  includes  honesty, 

reasonable  skill,  and  diligence.    B'k,  §§  11, 184. 
gross  negligence.    Bailm.,  §  2S. 

*'  that  contracts  be  complied  with."    Bills,  §§  180, 182. 
**  cr^it  my  account."    JBills,  g  281. 
indorsement  "for  account."     Bills,  §284. 
**  factory  prices  "  in  a  note.    Bills,  §  o8. 
when  "  excepted  "  means  accepted.    Bills,  §  204. 
"  cattle  "  includes  "  hogs,"  when.    Bills,  g  196. 
full  blank  and  restrictive  indorsement.  .Bills,  §  227. 

DEMAND.    See  BiUs  of  Exchange;  Promissory  Notes. 

DEPOSIT.    See  Certificate  of  Deposit;  Depositor. 

DEPOSITOR.    See  CertiUcate  of  Deposit 

the  relation  of  banker  and  depositor.     B'k,  §{$  149-151,  1 52-168, 164-181. 
loans  and  deposits  in  national  banks.     B'k,  Nat.,  §§  166-1 6i5,  164-188,  189-192. 
where  bank  receives  its  own  bills  on  deposit  it  must  pay  the  nominal  amount  of  the 
biUs.    B'k,  §267. 
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DEPOSITOR  —  continued. 

national  bank  in  the  hands  of  a  receiver,  interest    B'k,  Nat.,  §§  189,  144-149. 

bank  liable  for  deposits  not  authorized  by  charter.    B*k,  Nat,  §  292. 

special  deposit    Fk,  Nat.,  ^g  819,  320. 

special  deposit,  recognized  by  the  national  banking  act,  bonds  included.     B*k,  Nat, 

§298. 
national  bank  liable  for  gross  negligence  in  respect  to  special  deposit    B*k,  Nat,  §§  288, 

290-298. 
banker  has  no  lien  on  special  deposit.    B'k,  §  198. 
putting  draft  in  bank  to  transfer  money  is  not  a  deposit    B*k,  §  815. 
where  there  is  no  stock  the  profits  must  be  dividea  among  the  depositors.    B^k,  Nat, 

funds  deposited  by  the  United  States  treasurer  in  a  national  bank.    Bills,  §  845. 

.  DESCRIPTION.    See  Descriptio  PersoruB. 

DESCRIPTIO  PERSONJE. 

"cashier."    B%  g§  144, 145,  146. 
draft  signed  **  B.,  Agent"    Bills,  §  72. 

DIRECTOR.    See  Batik  Directors. 

DISCOUNT. 

what  is  discount    B'k,  Nat.,  g  217. 

when  bank  discount  void.     B'k,  g  41. 

Bank  of  the  United  States  had  power  to  discount  paper.    B'k,  §§  2,  20-27. 

no  violation  of  its  charter  for  the  Bank  of  the  United  States  to  discount  a  note.    B'k, 

§20. 
not  usury  to  discount  from  face  of  a  note  the  interest  for  the  time  the  note  has  to  run. 

B'k,  §  21. 

DRAFTSl    See  BiUfi  of  Exchwige;  Pass-book;  Promissory  Notes. 
when  void.     B'k,  ^  5,  81,  84. 

custom  to  allow  overdraft  is  illegal.     B*k,  §  164  and  notes, 
cashier  allows  overdrafts  at  his  peril.     B'k,  §§  141,  164  and  notes, 
bank  must  present  promptly  for  acceptance.     B'k,  §§  231,  223,  224. 
measure  of  damages  for  negligent  failure  to  collect  draft.    B*k,  §  220. 
when  draft  operates  as  an  assignment    Bills,  g§  831,  882,  888-89. 
is  a  bill  of  exchange.     Bills,  ^  987. 

on  a  foreign  government,  not  bills  of  exchange.     Bills,  g  1681. 
with  bill  of  lading  attached.     Bills,  ^  124-126,  172-84. 
liability  of  principal  for,  in  excess  of  agent's  authority.     Bills,  §  185. 

E. 

EQUITABLE  INTERESTS. 

may  be  pledged.     Bailm.,  §  62. 

EQUITY.    See  Equity  Practice;  Injunctions;  Pleading  in  Equity. 

its  forms  of  proceeding  are  flexible.    B'k,  Nat.,  §  267. 

where  assets  of  a  corporation  are  not  subject  to  levy  the  remedy  is  a  creditor's  bill. 
B'k,  Nat,  §  14. 

will  appoint  receiver  where  it  appears  that  a  bank  is  paying  some  creditors  to  the  ex- 
clusion of  others-    B'k,  Nat,  §  17. 

remedy  against  national  bank,  notwithstanding  pendency  of  creditors'  bill  afrainst 
stockholders.    B'k,  Nat,  §|  178,  278.  ^ 

jurisdiction  as  between  cestui  que  trust  and  bank  holding  trust  fund  on  deposit.  B'k, 
Nat,  g  175. 

as  between  the  drawer  and  payee,  a  bank  check  is  an  assignment  of  the  fund  to  the 
amount  called  for  by  the  check.    B'k,  ^§  182,  188-185. 

discountenances  laches  and  neglect    Bailm.,  g  69. 

will  not  consider  that  as  done  which  was  intended  to  be  done,  when.    Bailm.,  §  47. 

EQUITY  PRACTICE.    See  Equity;  Iniunction;  Pleading  in  Equity. 
want  of  replication.     B'k,  Nat,  §  180. 
when  plea  may  be  disregarded.    B'k,  Nat,  §  179. 

ESTOPPEL. 

of  national  bank.    B'k,  Nat.,  §§  142,  148,  151,  152,  158,  805-807. 

corporation  is  estopped  by  its  acts.    B'k,  S  289. 

bamc  is  estopped  to  say  that  notes  payable  to  bearer  were  wrongfully  issued.     B'k, 

§284. 
of  comptroller  to  appoint  a  receiver  of  an  insolvent  national  bank.    B'k,  Nat,  g  44. 
stockholder  is  estopped  to  deny  the  existence  or  validity  of  the  oorporation.      B'k, 
Nat,  §80. 
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ESTOPPEL — continued. 

certified  bank  checks.     B'k,  §  143. 

by  delay  to  object  to  sale  of  pledge.     Bailm.,  §  68. 

judgment  is,  when.     Bills,  gg  1405,  1410-15. 

action  on  note  bars  suit  on  the  original  cause  of  action.     Bills,  §  1498. 

of  guarantor  to  deny  consideration,  when.     Bills.  ^  635. 

judgment  between  parties  to  negotiable  paper.    Bills,  §§  7,  24-84* 

EVIDENCE.     See  Burden  of  Proof. 

rules  for  the  admission  of,  state  laws.    Bills,  g  159S. 

as  to  purchase  and  discharge  of  notes.     Bills,  f^  1195. 

in  regard  to  negotiable  insti-uments.     Bills,  §g  1705-63. 

filling  blank  indorsement.    Bills,  §  548. 

facts  concomitant  with  blank  indorsement,  competent.     Bills,  g  547. 

indorsement  is  prima  facie  evidence  of  consideration.    Bills,  §^  91,  94,  96. 

face  of  note  prima  facie  consideration.     Bills,  4$^  79,  80. 

is  admissible  as  to  consideration  between  immediate  parties  to  a  note.     Bills,  g  99. 

payment  of  check  is,  that  the  bank  has  funds  of  the  drawer.     Bills,  §  1392. 

possession  of  bills  is,  of  payment.    Bills,  §  1381. 

as  to  tlie  capacity  in  which  negotiable  paper  is  held.    Bills,  §§  537,  538,  615,  616. 

what  not  evidence  of  demand  at  a  bank.     Bills,  §  870. 

of  due  diligence,  record  of  suit.    Bills,  §  587. 

record  of  suit  between  other  parties  not  competent.    Bills,  §  144. 

part  payment  or  acknowledgment  of  note  presumptive  evidence  of  what.     Bills,  §  1117. 

when  protest  not  admissible  to  show  demand.    Bills,  §  746. 

protest  evidence  of  demand  and  notice,  when.     Bills,  §^  880,  883,  884,  988-940. 

when  protest  not  evidence  of  sufficient  protest ;  demand ;  notice.     Bills,  g§  1138-1140. 

protest  and  notice,  what  competent.     Bills,  j^§  1728-1740. 

protest  is,  of  non-assent  to  condition  in  acceptance.     Bills,  §§  116,  151-153. 

certificate  of  protest  of  foreign  bills.     Bills,  ^§  142,  143. 

secondary,  of  contents  of  notes,  when  allowed.     Bills.  ^^  1574,  1578-1583. 

secondary,  admi&sible  when  note  is  lost  or  mislaid.    Bills,  .^^5  7o8,  759. 

secondary  may  be  other  than  notarial  copy  of  lost  note.     Bills.  ^  759. 

of  an  agreement  contemporaneous  with  and  varying  the  terms  of  a  promissory  note, 

parol  not  admissible.     Bills,  g  898. 
parol,  admissible  to  show  agreement  as  to  place  of  demand  of  note.    Bills,  §  788. 

incompetent  to  change  legal  effect  of  bill  of  exchange.     Bills,  §  39. 

admissible  to  show  that  bank  cashier  acts  officially  in  drawing  a  bilL    Bills,  §  67. 

not  admissible  that  indorsement  to  one  as  agent  was  intended  to  be  to  him  as 
owner.    Bills,  §  330. 

indorsement  in  writing,  parol  proof  or  custom  inadmissible  to  vary.     Bills,  §  1187. 

admissible  to  show  that  note  to  cashier  belonged  to  bank.     Bills,  §  1199. 

competent  to  show  agreement  that  one  party  to  note  shall  be  principal  and  the 
others  sureties.     Bills,  ^^  550. 

not  competent  to  affect  blank  indorsement.     Bills,  ^  216,  285-87. 

of  agreement  as  to  liability  of  indorser.     Bills,  §  640. 

cannot  contradict  a  guaranty.     Bills,  ^  642. 

not  admissible  to  show  the  meaning  of  written  words.     Bills,  g  18. 

to  vary  written  instrument.     Bills,  8  602. 
invoice  not  per  ae  evidence  of  title.    Bills,  ^  1 72. 
admissions  in  pleadings  in  another  suit.    Bills,  §  8. 

acts  and  admissions  of  one  joint  promisor  admissible  against  the  others.    Bills,  §  1191. 
declarations  and  admissions  —  negotiable  instruments.    Bills,  §g  1725-27. 
declarations  of  a  former  holder  not  evidence  against  a  subsequent  holder.    Bills,  g  221. 
declaration  of  one  in  possession  of  real  estate.    Bills,  g  222. 
drawer's  admission  of  liability  not  competent  for  the  indorser.    Bills,  g  1047. 
applicable  to  bill  and  to  promise  to  accept.     Bills,  g  193. 

where  public_policy  requires  it,  evidence  of  consideration  of  n^otiable  instrument  ad- 
missible.   Bills,  g  87. 
of  usage,  competent  to  understanding  of  what  is  a  reasonable  time  to  present  foreign 

bills,     gills,  gg  723,  778-76. 
of  misappropriation  of  funds  in  suit  on  note.    Bills,  §^  378,  482-86. 
restricting  authority  of  partner  to  indorse,  inadmissible,  when.    Bills,  g  251. 
that  acceptor's  house  is  closed  on  the  day  of  the  maturity  of  the  bill  is  evidence  of  an 

intention  to  dishonor  the  bill.     Bills,  g  770. 
admissibility  of  written  authority  to  draw  to  prove  right  to  notice  of  non-acceptance. 

Bills,  g  950. 
of  the  postmaster  as  to  the  course  of  the  mails  and  usages  of  the  postofflce  to  show  dili- 
gence in  giving  notice  of  dishonor  of  commercial  paper.     Bills,  gg  912,  950-957. 
rule  of  court  to  dispense  with,  of  the  execution  or  indorsement  of  note.    BUls,  g  962. 

EXCEPTIONS. 

the  rulings  of  the  court  on  evidence  or  on  the  instructions  must  be  saved  by  biUs  of  ex- 
ceptions.   B'k,  g  152. 
refusal  to  allow  "  peremptory  exceptions."    Bills,  g  608. 

EXCHANGE. 

bank  may  buy  in  another  city.    B*k,  ^  4,  28-80. 
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F. 

FACTOR.     See  Broker. 

extent  of  lien.     Bailm.,  §  61. 
cannot  pledge  goods.     Bailm.,  §  86. 

FALSE  REPRESENTATIONS. 

expression  of  opinion  or  simple  recommendation  is  not.     Bills,  §  408« 

FEDERAL  COURTS.    See  United  States  Courts. 

FORFEITURE.    See  Penalties  and  Forfeitures. 

FORGED  PAPER. 

bank's  rights  and  liabilities  regarding.     B'k,  g^  246-248,  249-258,  259. 
payment  of  check  on  forged  indorsement.     Bills,  §  848. 
defenses  in  general.     Bills,  §§  1488-90,  1491-98,  1499-1510. 

FORMER  ADJUDICATION.  '  See  Bes  Adjudicata.    . 

FRANK. 

national  banks  not  entitled  to  free  postal  service.    B*k,  Nat.,  §  825. 

FRAUD.    See  False  Representations;  Fraudulent  Conveyance. 
transfer  of  bank  stock  to  insolvent.    B'k,  Nat,  S  120. 
transfer  of  stock  for  fraudulent  purpose.     B'k,  Nat.,  i5§  70,  114. 
fraudulent  subscribers  to  bank  stock  are  bound  by  their  subscriptions.     B'k,  §  8. 
one  who  lends  money  to  the  bank  is  not  bound  by  the  fraudulent  acts  of  the  cashier. 

B'k,  §  310. 
he  who  tioists  another  with  powers  that  enable  him  to  commit  a  fraud  ought  to  suffer, 

rather  than  the  injured  party.     B'k,  §  108. 
effect  of,  on  holder  of  promissory  note.     Bills,  g  436. 

in  contract  for  stock  subscription  for  which  note  is  given.    Bills,  g§  870,  408-11. 
release  of  lien  by  trustee  to  his  own  benefit.    Bills,  g  418. 

FRAUDULENT  CONVEYANCE. 

as  against  surety.    Bills,  §  597. 

G. 

GAMING. 

authorities  cited.    Bills,  §  1314. 

GOVERNMENT.    See  United  States. 

GOVERNMENT  CONTRACTS. 

right  of  party  where  the  contract  is  not  in  writing.    Bailm.,  §  85. 

GRACE.    See  Days  of  Grace. 

GRATUITOUS  BAILEE.    See  Bailee. 

GUARANTY.     See  Bills  of  Exchange;  Promissory  Notes;  Protest. 

of  negotiable  paper  by  national  bank.     B'k,  Nat..  Jig  142,  151,  152,  802. 

personal  obligations,  national  bank  has  no  authority  to  guaranty.    B*k,  Nat,  §§  159, 

181,  182. 
shareholders  in  national  banks  are  not  guarantors  "  one  for  another.**    B*k,  Nat,  §  91, 
miscellaneous  questions.     Bills,  ^§  622-714. 
extent  of,  nature  of  contract.    Bills,  §§  513,  550, 559-00,  979. 
special,  construed.    Bills,  g  195. 
statement  of  facts.    Bills,  g  988. 
negotiable  with  instrument,  when.    Bills.  §  290. 
consideration  for.     Bills,  g§  511-12,  516,  556-58,  561-65. 
measure  of  damages  on  a  breach.     Bills.  ^  165S-9,  1660. 
of  promise  to  guaranty.     Bills,  §§  516,  561-65. 
letter  of.     Bills,  ^  156. 

indorser  liable  as  guarantor.     Bills.  §§  510.  556-58. 
release  by  lapse  of  time.     Bills,  gJ5  514.  559-60. 
transfer  of  note  by.  will  not  cut  off  equities.     Bills,  §  437. 
guarantor  not  entitled  to  notice  of  dishonor.     Bills,  §g  b97,  947-49,  979. 
notice  to  guarantor  of  default.     Bills,  ^  517,  564. 
guarantor  entitled  to  notice  of  what.    Bills,  gg  899,  986-90. 

GUNPOWDER. 

carrier  liable  for  negligence  in  storing.     Bailm.,  g  2. 
storing  with  other  goods  is  negligence.     Bailm.,  i^  9. 
not  necessary  to  prove  that  it  is  dangerous.     Bailm.,  g  12. 
storage  in  cities,  a  nuisance.    Bailm.,  §  7. 
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H. 

HEADS  OF  DEPARTMENTS. 

no  right  to  review  the  acts  of  predecessor.     Bills,  g  18S. 

HIRE.    See  Bailee. 

of  slaves,  as  mariners.     Bailm. ,  §  87. 

slave  arrested  and  imprisoned,  hirer  loses  service.    Bailm.,  g  88L 

I. 

IGNORANCE  OF  LAW. 

uo  ground  for  relief  from  contracts.    Bills,  §  1687. 

INDORSEE.    See  Indorsement;  Indaraer. 
set-off  against.     Bills,  ^  5S8. 
rights  of,  before  and  after  maturity.     Bills,  ^  887. 
may  sue  either  maker  or  indorser.     Bills,  §  577. 
may  sue  though  he  has  no  personal  interest.     Bills,  §  311. 
not  affected  by  fraud  of  original  parties.     Bills,  ^-812. 

bill  drawn  by  master  of  a  vessel  without  authority,  indorsee  has  no  lien.    Bills,  §  73. 
maker  cannot  show  what  consideration  the  indorser  received.     Bills,  g  88. 
not  bound  to  inquire  into  consideration  or  circumstances  out  of  which  it  grew.    Bills, 

S81. 
who  reindorses  note  to  his  indorsor,  not  liable  on  it.     Bills,  §  1205. 
bound  by  agreement  that^indorser  shall  not  be  held  liable  as  such.     Bills,  §  1410. 

INDORSEMENT.    See  Indorsee;  Indorser, 

1.  In  General. 

miscellaneous  questions.    Bills.  §1$  256-304. 

nature  of  contract  of.     Bills,  i^  236. 

restrictive.     Bills,  $ii^  214-15,  227-84. 

may  be  stricken  out,  when.     Bills,  §j$  1210,  1219. 

imports  consideration.     Bills.  gj$  91,  93-95. 

**  for  account,"  effect  of.     Bills,  §  1186. 

lex  loci  governs.     Bills,  |^§  588,  1«9^1702. 

on  receipt,  is  nude  pact.     Bills,  ^41. 

parties  to,  in  general.     Bills,  §g  315-24. 

presumption  as  to  time.     Bills.  ^  258. 

rule  of  court  to  dispense  with  proof  of.    Bills,  §  962. 

who  may  indorse.     Bills,  g  814. 

by  president  of  railroad.     Bills,  §§  306,  810-12. 

by  bank  cashier.     Bills,  ^§  »05.  808,  809,  539,  617-19. 

by  real  parlies.     Bills,  5ii$  307.  818,  814. 

informal,  cured.     Bills,  5^5  410. 

in  firm  name,  presumed  to  be  for  the  benefit  of  the  firm.     Bills,  §  428.  * 

payment  of  check  on  forged  indorsement.    Bills,  §  848. 

guaranty  of  note  not  an  indorsement,  when.     Bills,  ^'§  379,  487. 

of  note  as  collateral,  what  a  sufficient  consideration.    Bills,  ^  425. 

pre-existing  debt  good  consideration  for.     Bills,  ^  885. 

whether  in  New  York  a  pre-existing  debt  is  a  valuable  consideration  for.    Bills,  §  888. 

in  writing,  parol  evidence  or  custom  inadmissible.    Bills,  §  1187. 

2.  In  Blank. 

filling  blanks.     Bills,  ^'§  291-303,  325,  548. 

unfilled  blanks.     Bills,  $$  304. 

bona  fide  holder  may  fill  blank ;  effect.     Bills,  §  1179. 

authority  to  fill  must  be  pursued.     Bills,  ^  1824. 

construction  of  contract.     Bills.  ^  546. 

before  note  is  written.     Bills,  §g  509,  553^5. 

before  deilverv.     Bills,  g  541. 

parol  evidence.     Bills,  Jig  316,  235-87. 

facts  concomitant  with,  competent  evidence.     Bills,  §  547* 

INDORSER.    See  Indorsee;  Indorsement, 
what  he  warrants.     B'k,  gji  122,  187. 
if  note  be  not  paid,  bank  must  charge.     B'k,  g  233. 
miscellaneous  questions.     Bills,  gjs  622-714 
subrogation.     Bills,  g§  535,  598,  012-18. 
contribution.     Bills,  gt;  533-34,  598,  608-18,  695,  696. 
his  contract  stated.     Bills,  g  574. 
when  a  maker.     Bills,  g  69. 
liable  as  guarantor.    Bills,  g§  510,  556-58. 
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INDORSEB --^continued. 

successive  indorsers  are  not  co-sureties.    Bills,  §  611. 

effect  of  securing.    BiUs,  §  871. 

bound  by  custom  of  bank.    Bills,  §§  847-48. 

demand  of  one  joint  maker.    Bills,  §  831-32. 

diligence  against  maker  necessary  to  bind.    Bills,  §  5S2. 

not  necessary  in  suit  against  the  indorser  to  prove  tne  corporate  character  of  the  maker. 

Bills,  §  65. 
indorsement  of  a  note  at  the  request  of  payee  before  negotiations  are  closed.    Bills, 

§  1027. 
supplie4  with  funds.    Bills,  §§  804,  805. 
circumstances  under  which  he  is  bound.     Bills.  §  1538. 
liable  without  notice,  when.     Bills.  §§  1114,  1121. 
after  liability  is  fixed.    Bills,  §  591. 
liable  to  subsequent  indorsee.     Bills,  ^  008. 
first  liable  notwithstanding  second  indorsement.     Bills,  §  610. 
when  not  bound  b^r  new  promise.     Bills,  §  787. 
without  consideration,  is  not  liable.     Bills,  ^  009. 
effect  of  written  agreement  to  release.    Bills,  §  1412. 
^viag  drawer  a  continuance  releases.    Bills,  §  590. 
mdorsing  blank  paper  before  note  is  wiitten.     Bills,  §§  509,  558-55. 
subsequent,  not  discharged  by  filling  prior  blank  indorsement.     Bills,  §  1442. 
right  of  priority  as  a  judgment  creditor.    Bills,  §  012. 
giving  time  to  maker.    Bills,  §§507,  578. 
demand  on  maker  necessary.     Bills,  §  791. 
demand  and  notice  necessary  to  charge.     Bills,  §g  812,  813. 
notice  not  necessary  to  charge,  when.    Bills,  S  1072. 

J'oint  indorsers ;,  notice ;  contribution.     Bills,  §  1067. 
:nowledge  of  non-payment.     Bills,  §  876. 
necessity  to  sue  maker.    Bills.  §  237. 

suing  principal;  release  of  indorser.    Bills,  §§  518-27,  553-55,  560-84,  589-91,  644-56. 
delay  to  return  bill  to.     Bills,  §  809. 

INJUNCTION. 

against  comptroller,  when.     B'k,  Nat.,  g§  23,  26,  98. 
not  granted  when  answer  denies  equity.     B'k,  Nat.,  §  188. 

stockholder  may  restrain  bank  from  violating  its  charter  and  from  wasting  its  assets. 
B%  Nat.,  §116. 

INNOCENT  PARTIES. 

which  must  suffer.     Bills,  §  411. 

one  most  in  fault  must  suffer.    BiUs,  §  246. 

INNOCENT  PURCHASER. 

from  pledgee,  rights  of.     Bailm.,  ^  37,  54. 

assignee  in  bankruptcy  not  a  purcnaser  without  notice.    Bailm.,  §  50. 

INSOLVENCY. 

creditor  of  insolvent  national  bank  must  seek  remedy  through  the  comptroller.    B'k, 

Nat.,  §§4,  6-12. 
act  of,  in  national  banking  act,  same  meaning  as  applied  to  individual.    B*k,  Nat.,  §  16. 
bank  fails,  when.    B'k,  §  314. 

INSTRUCTIONS. 

when  pro^r  to  instruct  that  plaintiff  is  not  entitled  to  recover.     B'k,  g§  101, 114, 116. 
refusal  to  instruct  as  to  burden  of  proving  negligence.     Bills,  §  1051. 
abstract  proposition  of  law.     Bills,  §  977. 
evidence  must  warrant.     Bills,  ^§  254,  420. 
not  sustained  by  evidence.    Bills,  §  978. 

INTEREST.    See  National  Banks;  Usury, 
on  interest,  allowed.     B'k,  Nat.,  g  146. 
may  be  allowed  as  part  of  damages.     Bailm.,  g  15. 

laws  of  Rhode  Island  govern  note  executed  there  and  payable  in  New  York.    Bills, 
§  1691. 

INTERPRETATION.    See  Construction, 

INVOICE. 

not  evidence  per  se  of  title.    Bills,  §  172. 


J. 

JEOFAILS. 

general  averment  cured  after  verdict,  when.    Bills,  §  581. 
lack  of  averment  of  custom  cured  after  verdict.     Bills,  §§  719,  754-^9. 
what  averment  of  demand  good  after  verdict.     Bills,  ^  744,  788-91. 
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JUDQMEJrr. 

that  receiver  pay  or  certify  to  ooniptroDer,  is  correct.    B*k,  Nat ,  §  89* 

Judicial  notice. 

taken  of  the  seals  of  notaries  public.    Bills,  ^  1788. 
taken  of  the  usage  in  transmitting  bills.     Bills,  g  280. 
of  the  rule  allowing  three  days  of  irrace.    Bills,  ^  7o4w 
of  the  value  of  English  pound  sterling.    Biila,  §  240. 

JUDICIARY  ACT. 

holder  of  a  note  payable  to  bearer  not  assignee  of  a  eho9e  in  action.    B*k,  §  291. 

JURISDICTION.    See  Circuit  Court;  United  States  Courts. 

JURY. 

juror  who  has  conversed  with  party,  competent.     BTc,  Nat,  §  187. 

what  are  questions  for.     Bills,  ^  1089. 

province  to  distinguish  between  an  agreement  and  a  recital  of  purposes  and  hopes. 

Bills,  ^  1537. 
the  existence  of  an  agreement  with  a  depositor,  that  his  bank  shall  pay  his  checks  in 
the  same  kind  of  money  deposited,  is  a  question  of  fact  for  the  jury.    Bills,  g  107S. 

L. 

LACHES. 

in  objection  to  sale  of  pledge.    Bailm.,  §  65. 
discountenanced  by  courts  of  equity.    Bailm.,  §  69. 

LAW  MERCHANT. 

decisions  of  state  courts  not  binding  on  the  federal  courts.     B*k,  §  261. 

is  in  force  in  Louisiana.     Bills,  §  1703. 

transactions  with  a  foreign  government  not  governed  by.     Bills,  §  1682L 

LAWS.    See  Statutes. 

transactions  in  Cuba  governed  by  Spanish  law.    Bills,  §  774^ 

LEGAL  TENDER. 

United  States  treasury  notes  are.    Bills,  §  56. 

LEGISLATIVE  POWERS. 

the  power  to  create  carries  power  to  preserve.    B'k,  Nat,  §  208. 

LETTER  OF  CREDIT. 

to  induce  persons  to  advance  money  and  take  bills  of  exchange.     Bills,  §§  112,  154^7. 
governed  by  the  lex  locL    Bills,  §  154. 

LETTERS.    See  Frank. 

LEX  FORL 

only  affects  the  remedy.    Bills,  §  1704 

LEX  LOCL 

where  paper  is  sent  from  one  state  to  another  the  rights  of  the  parties  are  governed  by 

the  law  of  the  latter  state.     B'k,  g.^  200.  211-213. 
as  applied  to  commercial  paper.     Bills,  §^  3S9,  1 639-45. 
of  indorsements.     Bills,  t<g  289,  5H8-84,  1695-1702. 
governs  the  execution  and  indorsement  of  note.    Bills,  §  1159. 
bill  of  exchange.     Bills,  gg  113,  158-62. 
governs  the  assignment  of  a  note.     Bills,  §  1029. 
governs  the  contract  of  the  drawer  or  indorser.    BiUs,  §  747. 
fetter  of  credit  governed  by.     Bills,  ^  154. 
performance  governed  by  the  law  of  tlie  place  of  performance.    Validity  by  the  law  of 

the  place  where  made.     Bills,  §  243. 
bill  drawn  on  a  bank  in  Norway.    Bills,  §  879. 

LIENS.    See  Bankers'  Liens. 

of  national  banks  on  stock.    B'k,  Nat,  ^.^  72-3,  167. 

claims  put  in  judgment  do  not  constitute  a  lien  on  property  of  national  bank  over 

claims  proved  before  the  receiver.     B*k,  Nat.,  §  256. 
extent  of  lien  of  pledgee  or  factor.    Bailm.,  g  61. 
pledgee  of  stock  takes  subject  to.     Bailm.,  ^  63. 
of  corporation  on  shares  deposited  to  secure  debts.     Bailm.,  §  61. 
of  creditor  on  securities.     Bailm.,  $^.^81-83. 
indorser  of  bill  drawn  by  master  of  vessel  without  authority  has  none.    Bills,  §  73. 

LIMITATIONS. 

statute  of,  runs  against  Bank  of  the  United  States.     B'k,  §  281. 
statute  of,  applies  to  summary  process  in  bank  charter.     B*k.  g  280. 
action  against  a  bank  for  refusal  to  permit  transfer  of  stock  not  barred  in  one  year  by 
Louisiana  law.     B'k,  Nat.,  §  86. 
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LIMITATIONS  —  continued.  \ 

as  to  usury.    B'k,  Nat.,  §  222. 
lex  foH.    B'k,  §  275. 

of  the  time  necessary  to  bar  a  claim  in  equity.    Bailm.,§69. 
when  causd  of  action  accrues.    Bills,  §§  1206-1208. 
suspended  during  the  war.    Bills,  §  571. 
in  Arkansas  as  to  unsealed  written  contracts.    Bills,  §  570. 
recovery  of  money  paid  by  mistake  to  take  up  a  bilL    Bills,  §  1688. 

LOANS.    See  Depositor;  National  Banks. 

LOUISIANA. 

law  of  pledge.    BaUm.,  §  42. 

pledgee  of  stock  takes  sut^ect  to  liens.    Bailm.,  §  68. 

doctrine  of  antichresis,    Bailm.,  8  92. 

law  merchant  obtains.    Bills,  g  1708. 

M. 

MANUFACTURER. 

not  a  bailee,  when.    Bailm.,  §  18. 

recovery  of  goods  from  assignee  in  bankruptcy.    Bailm.,  §  77. 

MASTER  AND  SERVANT. 

corporations  are  liable  for  the  acts  of  their  servants.     B'k,  §  107. 

he  who  trusts  another  with  powers  that  enable  him  to  commit  a  fraud  ought  to  suffer, 

rather  than  the  injured  party.     B*k,  §  108. 
bailee  not  liable  for  acts  of  servants,  when.    Bailm.,  g  23. 

MAXIMS. 

when  equity  will  not  consider  that  as  done  which  was  intended  to  be  dona    Bailm., 

§47. 

MEASURE  OF  DAMAGES. 

negligence  in  packing  pork.    Bailm.,  §  78. 

for  negligently  failing  to  collect  draft.     B*k,  §  220. 

for  negligence  in  not  collecting  biU.    Bills,  g  621. 

MERCANTILE  LAW.    See  Law  Merchant 

MERGER. 

of  account  in  a  note  taken  in  payment  thereof.    Bills,  §  1406. 

MILITARY  OFFICER. 

taking  pledge,  pledgee  not  liable.    Bailm.,  gg  36,  58. 

MISTAKE. 

money  paid  under,  may  be  recovered.    Bills,  gg  118S,  1688. 

of  law,  affords  no  ground  of  relief  from  contracts.    Bills,  g  1687. 

MONEY. 

bailee  must  keep  with  extra  care.    Bailm.,  gg  4,  80. 
English.    Bills,  gg  288-40. 
United  States  notes  are  not.     Bills,  §g  54-56. 
certificate  of  deposit  is,  when.     Bills,  g  38. 

MORTGAGES.    See  Deed  of  Trust;  National  Banks. 
priority  of.     B'k,  Nat,  g§  280,  240. 

taken  by  national  bank,  validity.     B'k,  Nat.,  $§220.  281-286. 
difference  between  a  pledge  and  a  mortgage,     bailm.,  g  64. 
bill  of  sale  as  security  is  not,  and  need  not  be  recorded.    BailnL,  g  48. 
past  consideration  sufficient  to  support.     Bailm.,  g  57. 
deposit  of  title  papers  not,  when.     Bills,  g  848. 
carried  by  transfer  of  nota    Bills,  g  226. 


N. 

NATIONAL  BANKa    See  Banks;  Bank  Notes;  Bank  Stock;  By-laws;  Comptroller  of  the  Cur- 
rency; Depositor;  Preferences;  Ultra  Vires. 

1       Tltf    fiU'T^Tr'R.  A  T 

power  of  states  over.     B'k,  Nat.,'g§  195,  205*210. 

authority  from  the  state  not  necessary  to  enable  state  bank  to  become  national  bank. 

B'k,  Nat.,  8  77. 
powers  measured  by  the  act.     B'k,  Nat.,  g§  54,  71-74. 
powers  of  national  banks.     B'k,  Nat.,  g  71. 
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NATIONAL  BANKS,  IN  General  —  continued. 

miscellaneous  questions.    B*k.  Nat.,  i^§  288,  289,  290-801,  802-881. 

real  estate  security.    B*k,  Nat.,  §§  229,  230,  281-241,  242-244. 

claims  against  the  bank.    B'k,  Nat.,  g§  139-148,  144-168,  154,  155. 

nature  and  organization.    B*k.  Nat.,  g  252. 

lien  on  stock.    B'k.  Nat.,  §g  72,  78. 

estopped  by  the  acts  of  its  officers.    B'k,  Nat.,  142,  148,  151,  152,  158. 

power  to  guaranty  negotiable  paper.    B'k,  Nat.,  i^^  142,  151,  152. 

no  authority  to  guaranty  personal  obligations.     Fk,  Nat.,  §§  159,  181,  182. 

whether  same  person  may  act  as  presidfent  and  agent.    B'k,  Nat.,  §  299. 

cannot  repudiate  contract  and  retain  its  fruits.    Kk,  Nat.,  §  800. 

forfeiture,  when  not  authorized  by  national  banking  act.    B'k,  Nat.,  g§  288,  284^ 

involuntar^r  liquidation,  not  dissolved.    B'k,  Nat.,  g  177. 

insolvency  in  t-he  national  banking  act.     B*k,  Nat.,  §  10. 

the  power  to  create  implies  power  to  preserve.    B'k,  Nat.,  §  208. 

may  give  security  for  present  or  future  advances.    B*k,  Nat.,  g  295. 

section  52  of  the  national  banking  act.    B'k,  Nat.,  §  15. 

where  there  is  no  stock  the  profits  must  be  divided  among  the  depositors.    B*k,  Nat., 

8119. 
accepting  a  deposit  of  securities  contrary  to  terms  of  charter,  cannot  plead  ultra  vires. 

Bailm.,  §  89. 
may  take  a  pledge  of  bonds  and  other  personal  chattels  as  security.    Bailm. ,  §  89. 

2.  INTERFST  AND  UsuRY.     B'k,  Nat.,  |5^  193-202,  203-223,  224-228. 

a  depositor  in  a  national  bank  in  the  h^ds  of  a  reoeiyer,  interest    B*k,  Nat,  §§  139, 

141, 144-149. 
8.  Receiver. 

in  general    B'k,  Nat,  §g27-33,  84-44,  45-5a 

his  estate  in  the  assets.    B'k,  Nat.,  §297. 

receiver  may  sue  stockholders.     B'k,  Nat..  ^  138. 

bound  by  valid  pledge  of  the  bank.    B'k,  Nat.,  ^  298. 

may  be  appointed  at  instance  of  judgment  creditors  of  insolvent  national  bank.    B'k, 

Nat.,  *^g  248,  258-260. 
ri^t  to  move  to  abate  an  attachment.    B'k,  Nat,  §  204 
claim  to  property  superior  to  that  of  an  attaching  creditor.    B'k,  Nat,  §§  251,  208- 

208. 
appointed  by  court  of  equity  where  bank  is  paying  some  creditors  to  the  exclusion  of 

others.    B'k,  Nat,  §17. 
judgment  that  receiver  certify  or  pay  to  the  comptroller  is  correct    B'k,  Nat,  §  89. 
order  of  comptroller  on  stockholder  to  pay  to  receiver,  conclusive.   B'k,  Nat,  g§  81,  85. 
is  the  instrument  of  the  comptroller.     B'k,  Nat,  g§  2,  0-19. 
appointed  by  comptroller  in  certain  contingencies  —  in  other  cases  appointed  by  courts. 

B'k,  Nat,  g  13. 
appointment  does  not  dissolve  the  bank.     B'k,  Nat.,  g.^  48,  246,  254-250. 
a  national  bank  in  the  hands  of  a  receiver,  interest     B'k,  Nat.,  gg^l39,  141,  144-149. 
has  no  greater  rights  to  enforce  its  contracts  than  the  bank  had.    Bills,  g  1411. 

4  Suits. 

in  general.    B'k.  Nat.,  §§  245-^1,  252-208,  269-287. 

proceedings  against  delinquent  national  banks.    B'k,  Nat,  gg  10, 11. 

transferee  of  stock  may  compel  the  bank  to  register  transfer  on  the  books.    B'k,  Nat, 

§104. 
liability  for  permitting  transfer  of  stock  without  surrender  of  certificate.    B'k,  Nat., 

J  109. 
endant  cannot  object  that  a  suit  to  enforce  national  bank  llabQities  is  not  conducted 
by  the  district  attorney.    B'k,  Nat.,  g  0. 
the  filing  of  a  creditor's  bill  to  enforce  the  individual  liability  of  stockholders  does  not 
preclude  a  remedy  in  equity  against  the  bank.    B'k,  Nat.,  g  178. 

NEGLIGENCE. 

gross,  defined.     Bailm.,  g  28. 
a  question  of  law,  when.     Bailm.,  g  11. 
doctrine  of  proximate  cause  of  loss.     Bailm.,  g  10. 
storing  gunpowder  witli  other  goods.     Bailm.,  g  9. 
of  carrier  in  storing  goods.     Bailm.,  g  2. 
a  bailee  for  hire  must  use  due  care.     Bailm.,  g  22. 
gratuitous  bailee  liable  only  for  gross  negligence.    Bailm.,  gg  4,  27,  29« 
as  to  hidden  defects  in  thing  bailed.    Bailm.,  g  3. 
under  contract  to  pack  pork.    Bailm. ,  g  78. 
by  pledgee  of  note.    Bailm..  §g  66,  70,  73,  80. 
gross,  on  the  part  of  a  gratuitous  bailee,  a  fraud.     Baihn.,  g  89. 
bank  is  liable  for.    B'k,  gg  221-225;  B'k,  Nat,  g  272. 
bank  liable  for  that  of  its  agents.     B'k,  g  234. 
bank  liable  for  that  of  its  branch.    B'k,  g  233. 
bank  not  liable  for  negligence  of  notary.    B'k,  §S  197,  207,  208. 
in  giving  notice  of  non-payment.    B'k.  gg  202.  218-220. 

certificate  of  deposit  issued  to  one  who  could  not  write,  payment  to  wrong  person. 
B'k,  g  259. 
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NEGLIGENCE  —  continued. 

the  most  negligent  of  two  innocent  parties  must  suffer.    B'k,  g  124. 

of  one  holding  collaterals.    Bills,  §§  540,  620-21. 

of  borrower  of  note.    Bills,  §  661. 

of  bailee  to  collect  draft.     Bills,  §  660. 

of  branch,  parent  bank  liable.    Bills,  §  1060. 

in  making  demand  of  bill,  bank  liable.     Bills,  8  761. 

of  agent  m  failing  to  notify  prior  indorser.     BiUs,  §  1059. 

presitmed  by  loss  of  bill  by  collecting  agent.    Bills,  §§  982,  1048-52. 

NEGOTIABLE  INSTRUMENTS.  See  Batik  Cheeks;  Bills  of  Exchange;  Collateral  Security: 
Drafts;  Guaranty;  Indorsee;  Indorser;  Promissory  Notes;  Protest. 

certificate  of  deposit  is  ncKotiable.    B'k,  g  263. 

the  words  "  ne  varietur"  do  not  restrict  negotiability.    B'k,  §  27. 

third  parties  not  bound  by  want  of  authority  of  bMik  officers  to  discount.    B'k,  §  245. 

oucere,  whether  indorsement  neccessary  to  pledge  of,  in  Louisiana.     B*k,  Nat.,  §  206. 

neld  as  collateral,  right  of  holder  to  sue  on  original  debt.     Bailm.,  §  67. 

pledgee's  rieht  not  defeated  by  bankruptcy  of  pledgor.    Bailm.,  §  60. 

may  be  hela  as  collateral  for  a  pre-existing  debt.    Bailm.,  §  72. 

certificate  of  public  debt  of  Texas,  not.    Bills,  §§  1,  8-10. 

negotiability  m  general    Bills,  §g  256-304. 

no  debt  till  negotiated.     Bills,  §  1687. 

bona  Me  holder.  Bills,  §§  252,  361-63,  365,  371,  882-88, 390,  391-96, 898-99,  401,  406, 
409,  412-16,  485,  441-505. 

rights  of  bona  fide  holder  in  Alabama.    Bills,  §g  366,  897-404. 

how  transferable.    Bills,  g  483. 

voucher  not  subject  to  equities.    Bills,  §  40. 

bona  fide  purchaser  not  chargeable  with  equities.    Bills,  §  890. 

the  person  having  possession  is  the  holder.    Bills,  §  992. 

pre-existing  debt  is  a  valuable  consideration.    Bills.  §  170. 

presumption  from  possession.     Bills,  g.^  482,  484,  486. 

right  to  fill  up  blanks.      Bills,  §§  220,  250-255. 

given  to  another  for  use;  filling  up  blanks;  alteration.  BiUs,  g§  1511-12,  1518-18, 
1519-26. 

what  is  sufficient  for  a  recovery  on.    Bills,  §  1582. 

damages  presumed  from  negligence  of  collecting  agent.    Bills,  g  1056. 

given  as  conditional  pa^rmeut,  duty  of  holder.    Bills,  §  1039. 

transferee  before  maturity  presumed  to  have  no  notice  of  defenses.     Bills,  g  225. 

governed  by  the  law  of  the  state  where  negotiated.    Bills,  S  889. 

maker  of  note  given  for  stock  has  no  right  against  a  bona  fide  holder  of  the  note  to  sur- 
render the  stock  and  demand  a  return  of  the  note.    Bills,  g§  367,  897-404. 

holder  may  sue  in  his  own  name,  notwithstanding  indorsements.    Bills,  §  151. 

NEW  TRIAL. 

granted  where  attorney  relying  on  decision  of  supreme  court  failed  to  introduce  evi- 
dence.   B'k,  Nat.,  g  19. 

NOLLE  PROSEQUL 

when  may  be  entered ;  its  nature  and  effect.    B'k,  gg  14, 17-19. 

NON-NEGOTIABLE  INSTRUMENT. 

bona  fide  holder.    Bills,  gg  1564,  1565, 1566-82. 
certificate  of  the  public  debt  of  Texas.    Bills,  g§  1,  8-10. 

NON-SUIT. 

peremptory  non-suit.    B'k,  §  114. 
rule  as  to  instruction  for.    Bills,  g  967. 

NOTARY  PUBLIC. 

bank  not  liable  for  negligence  of.    B'k,  gg  197,  207,  208. 

NOTICE.    See  BUls  of  Exchange;  Promissory  Notes, 
to  bank,  of  trust,  what  is.    B'k,  Nat.,  g  174. 
when  pledge  may  be  sold  without.    Bailm.,  g  58, 

NUISANCE. 

storage  of  gunpowder  in  cities.    Bailm.,  g  7« 


O. 


OBLIGATION  OP  CONTRACT, 
law  impairing.    B'k,  g  46. 

taxation  of  bank  does  not  impair,  when.    B'k,  6  883. 

repeal  of  law  providing  that  bank  notes  should  be  received  for  taxes  impairs  the  obliga- 
'     tion  of  the  contract.     B'k,  g  830. 
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OFFICIAL  BONDS. 

a  receiver  of  public  money  must  pay  over  at  all  hazards.    Bailm.,  g^  25,  90. 
but  may  be  discharged  from  liability  by  overruling  necessity.    Bailm.,  §  90. 

ONUS  PROBANDL    See  Burden  of  Proof. 

OPTIONS. 

option  contracts.    Bills,  ^  1312,  1814-18. 

ORDERS.    See  Biils  of  Exchange;  Drafts.  • 

P. 

PARTIES. 

where  bank  is  proper  party  defendant.     B'k,  §  294.  * 

stockholders  of  bank,  when  necessary.     B'k,  §  287. 

when  bank  cashier  may  sue.     B'k,  §286. 

all  joint  obligors  in  a  bond  must  be  sued  together     B'k,  §§  14-18. 

holder  of  negotiable  paper.     Bills.  §  151. 

to  actions  on  bills  and  notes.    Bills.  ^,^  1163-73,  1174-1205,  1206-1311. 

all  persons  having  distinct  interests  must  be  joined  in  enuity.    Bills,  §  1026. 

fraudulent  indorsee  necessary  party,  when.     Bills,  i^^  14B9. 

rule  as  to  necessary  parties  in  equity.     Bills,  §  1470. 

PARTNERSHIP. 

firm  bound  by  frauds  of  a  member.     Bills,  ^  1586. 

negotiable  paper  by  one  partner;  bona  fide  holder.    Bills,  §§  1583,  1584,  1585-98, 1594- 

1608. 
presumption  that  an  indorsement  in  the  firm  name  is  for  the  benefit  of  the  firm.    Bills, 
§428. 

PASS-BOOK. 

same  as  certificate  of  deposit,  or  check  or  draft.    B*k,  g  170. 

PAYMENT.    See  Application  of  Payments. 

acceptance  of  oraft  issued  by  bank  in  violation  of  charter  is  not.     B*k,  §§  5,  81. 

in  forged  paper  or  base  coin,  is  not  good.    B'k,  §g  246-248,  249-258,  259. 

by  bank,  must  be  in  specie.     B'k,  §  165. 

assignment  as  collatend  security  is  not.    Bailm.,  §  71. 

negotiable  paper  as.    Bills,  §i^  1863-1402. 

note  or  bill  not,  unless  accepted  as  such.     Bills,  g  1041. 

by  mistake,  money  recovered.     Bills,  S  11H8. 

of  an  overdue  bill  of  exchange  from  lapse  of  time.     Bills.  §  1024. 

bill  of  exchange  \s  prima  facie  an  absolute  payment.     Bills,  g  778. 

duty  of  the  holder  of  negotiable  paper  given  as  conditional  payment.    Bills,  §  1080. 

PENALTIES  AND  FORFEITURES. 

for  exacting  iUegal  interest  by  national  banks.    B'k,  Nat,  §§  194, 197,  200,  202,  205-210, 

218-215,  220,  221,  228,  224,  225. 
facts  must  be  clearly  established.     B'k,  Nat.,  §  212. 

when  not  authorized  by  the  national  banking  act.     B'k,  Nat.,  gg  238,  284. 
damages  on  bill  of  exchange  not  a  penalty.     Bills,  §  1627. 

PENAL  STATUTES.    See  Construction;  Penalties  and  Forfeitures. 

PERSONAL  DESCRIPTION.    See  Descriptio  Personce. 

PERSONAL  PROPERTY. 

possession  not  always  evidence  of  title.    Bailm.,  §  20. 

PHRASES.    See  Definitions. 

PLEADING.     See  Parties;  Plea  in  Abatement;  Pleadifig  in  Equity;  .Pleading  and  Proof; 
Puis  Darrein  Continuance. 
assignment  of  breaches  in  suit  on  bond.    B'k,  §  9. 
certainty  required  in  allegations  of  fraud.    B'k,  S^  9. 

rule  of ;  comptroller's  certificate  as  to  organization  of  bank.    B'k,  Nat.,  §  19» 
rule  of;  trial  of  frivolous  issues.     B'k,  Nat.,  g  214. 
duplicity  in.    Bills,  gg  1438,  1496. 

presentment  and  protest.     Bills,  J^)^  744,  745.  778-76,  789-91. 
averments  to  excuse  defective  notice.     Bills,  g  565. 
suit  in  the  name  of  the  assignee  for  collection  of  note.     Bills,  §  1569. 
construed  most  strongly  against  the  pleader.     Bills,  -55  15d6. 
declaration  must  aver  that  demand  was  made  at  designated  place.     Bills,  §  869. 
when  demand  of  payment  of  note  need  not  be  averred  and  proved.     Bills,  g§  1589'-40. 
the  defect  in  chattels  in  bar  of  action  in  Alabama,  when.     Bills,  ^  1482. 
averments  to  avoid  a  contract  on  the  ground  of  fraud.     Bills,  §  1488. 
error  in  the  prayer  of  a  plea  in  bar  will  not  prevent  judgment.     Bills,  §  1484. 
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PLEADING — continued. 

in  action  against  an  indorser  it  is  not  necessary  to  plead  the  incorporation  of  the  maker. 

Bills,  §  65. 
count  upon  indorsement  must^  state  consideration.     Bills,  §  98. 

a  plea  oi  satisfaction  is  a  substitution  of  former  plea  of  non-assumpsit    Bills,  §  964. 
plea  of  non-assumpsit  is  a  waiver  of  a  plea  to  the  jurisdiction.     Bills,  §  945. 
not  necessary  tp  aUege  loss  of  note  to  admit  secondary  evidence.    Bills,  §  759. 
necessary  averments  to  recover  exchange  on  notes.    J^ills,  §  1628. 
special  pleas  not  necessary,  when.    Bills,  §  892. 

PLEADING  AND  PROOF. 

of  negotiable  instruments.     Bills,  ^§  1755-63. 

proof,  bankruptcy  sustains  allegation  of  insolvency.     Bills,  g  580. 

former  judgment ;  general  issue ;  proof.    BiUs,  §  1418. 

evidence  of  custom  admissible  though  not  averred.     Bills,  §  843. 

note  payable  to  cashier  not  evidence  in  favor  of  bank  under  money  counts.    Bills, 

g§  1197-98. 
where  the  bill  of  particulars  is  a  promissory  note  only.     Bills,  §  1192. 
proof  of  custom  as  to  days  of  grace.    Bills,  §  757. 
that  a  note  was,  by  mistake,  made  payable  to  another  than  the  plaintiff.    Bills,  §  1721. 

PLEADING  IN  EQUITY. 

rule ;  averment  upon  information  and  belief  that  a  party  holds  an  adverse  intereBt. 
B'k,  Nat.,  §  42. 

PLEA  IN  ABATEMENT. 

discussion  of.     B*k,  Nat.,  §  76. 

non- joinder  of  co-obligors  must  be  pleaded  in  abatement.    B'k,  §  16. 

PLEDGE.    See  Bailment;  Collateral  Security, 

an  agreement  for  a  pledge  is  not  a  bailment.     Bailm.,  §  44 

past  consideration  sufficient  to  support.     Bailm.,  g§  57,  73. 

when  a  pledge  and  when  a  mortgage.     Bailm.,  §  64. 

property  at  risk  of  pledgor,  when.     Bailm.,  §  64. 

rights  of  pledgor  where  property  is  sold  under  attachment    Bailm.,  §  66. 

bill  of  sale  as  security  need  not  be  recorded.     Bailm.,  g  48. 

pledgee  not  liable  where  property  is  taken  by  a  military  officer.    Bailm.,  §g  86,  58* 

broker  cannot  pledge  goods  left  with  him  for  sale.     Bailm.,  gg  20,  66. 

pledgee  or  factor  cannot  pledge.     Bailm.,  §  86. 

of  stock,  when  valid.     Bailm.,  §  63. 

Eledgee  of  stock  takes  subject  to  liens.     Bailm.,  §  63. 
iw  of  Louisiana.    Bailm.,  §  42. 

lien  of  corporation  on  shares  deposited  to  secure  dues.    Bailm.,  §  61. 

extent  of  the  security.    BailuL,  g^  59,  81-83. 

pledgee's  title  not  defeated  by  bankruptcy  of  pledgor.    Bailm.,  §  60. 

cannot  be  retained  to  secure  other  debts.    Bailm.,  ^  60. 

when  pledgee  may  retain  pledge  to  secure  other  clcums.     Bailm.,  §  61. 

decree  holding  void  for  want  of  delivery,  not  a  bar  to  suit  to  compel  delivery.    Bailm., 
g§  35,  51. 

rights  of  bona  fide  purchaser  from  pledgee.    Bailm.,  g§  87,  54. 

purchaser  succeeds  to  rights  of  pledgee.    Bailm.,  g  58. 

pledgee  has  a  special  property  wnich  may  be  sold.    Bailm.,  g  58. 

may  be  sold  without  notice,  when.    Bailm.,  g  58. 

must  be  delivered  to  pledgee.    Bailm.,  g§  83,  34,  88,  62. 

no  lien  attaches  before  deliverv.    Bailm.,  g  50. 

exceptions  to  the  rule  that  pledge  must  be  delivered.    Bailm.,  g  62. 

possession  by  pledgee  necessary  as  ajg^nst  assignee  in  bankruptcy.    Bailm.,  g  49. 

delivery  may  be  actual  or  constructive.    Bailm.,  gg  84,  50. 

a  note  pledged  may  remain  in  hands  of  third  party.    Bailm.,  §  62. 

possession  may  be  held  by  an  agent.    Bailm.,  g  34. 

the  question  of  delivery  is  simply  one  of  fraud  or  good  faith.    Bailm.,  §  50). 

may  be  redelivered  to  pledgor,  when.    Bailm.,  g^  83,  89. 

redelivery  to  pledgor  avoids  contract,  when.    Bailm.,  g  48. 

note  may  be  returned  to  pledgor  for  collection.    Bailm.,  §  62. 

difference  between  a  mortgage  and  a  pledge,  g  88. 

of  the  authority  of  the  pl^gee  to  pledge  or  selL    Bailm.,  g  55.  ' 

necessity  of  tender  of  payment  to  second  pledgee.    Bailm.,  g  55. 

stocks  and  equitable  interests  may  be  pledged.    BaUm.,  g  62. 

doctrine  of  the  civil  law.    Bailm.,  g  41. 

the  holder  of  a  pledge  has  a  special  property,  which  may  be  sold  and  assigned.    B'k, 
gl08. 

not  avoided  by  a  change  of  securities.     B*k,  Nat.,  g  801. 

pledgee  of  stock  is  bound,  as  is  pledgor.    B*k,  g  320. 

to  bank  of  bonds  as  security  for  money  loaned.    B'k,  Nat,  g  191. 

contract  to  purchase  and  deliver  gold  certiticates,  but  no  agreement  to  deliver  the  iden- 
tical certiticates,  no  pledge.    B  k,  gg  102,  311. 

qucsre,  whether  indorsement  of  negotiable  paper  necessary  in  Louisiana.    B'k,  Nat., 
g296. 

of  government  certificates ;  bona  fide  holder.    Bills,  g  1565. 
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POSTAGE.    See  Frank. 

POWER.    See  Legislative  Power, 

POWER  OF  ATTORNEY. 

to  indorse  notes,  need  not  be  under  seaL    Bills,  g  256. 
continuance  of,  to  renewal  notes.    Bills,  §  257. 

PRACTICE,    See  Kvceptions;  Instructions;  Niaie  Prosequi;  Non-mut;  PoarHes. 

^vhere  the  plaintiff  mistakes  his  form  of  action  the  objection  must  be  taken  in  the  court 

below.    Kk,  g  206. 
objections  must  be  specific.    Bills,  §  58o. 
refusal  to  allow  clerk  to  take  down  evidence.    Bills,  S  604. 
objection  that  trial  by  jury  was  refused.    Bills,  ^  605. 
arresting  judgment ;  title  of  plaintiff  to  bill  sued  on.    Bills,  g  1544 
objection  for  non-joinder  of  parties ;  how  taken.    Bills,  ^  1471. 

recovery  limited  to  principal  sum  demanded,  but  interest  may  be  added.    Bills,  g  96S. 
irregularities  waived  by  going  to  trial.    Bills,  g  1182. 
certain  irregularitieB  reprehended.    Bills,  §  896. 

-PREl'T*'  Ry  NO  P*^ 

of  one  creditor  by  national  bank.    B'k,  Nat,  g§  289,  294-80L 

PRESUMPTIONS. 

accommodation  indorsement.    B'k,  8  240. 

of  fund  by  payment  by  bank  of  draft    B'k,  B  166. 

of  ownership  of  paper  sent  for  collection.    B'k,  g§  194,  195.  208,  204. 

what,  when  check  is  presented  to  bank  for  information.    B*k,  §g  248,  254-258. 

authority  presumed  when  cashier  of  a  bank  performs  acts  in  the  ordinary  course  of 

business.    B*k,  §  28. 
that  bank  cashier  has  all  the  powers  generally  attached  to  the  office.    B'k,  Nat,  §  88. 
of  authority  of  bank  cashier  as  to  acts  in  course  of  his  business.    B'k,  ^131,  182. 
if  a  cashier  fails  to  account  for  funds  it  may  be  inferred  he  has  misapplied  them.    B'k, 

§§  10, 184. 
relating  to  negotiable  instruments.    Bills,  §§  1718-19. 
that  note  is  given  for  value.    Bills,  g  81. 
of  consideration  of  note,  rebutted  how.    Bills,  g  96. 
crediting  notes  on  account.    Bills,  g§  1867-68. 
of  the  value  of  pavments.    Bills,  g  1880. 
of  payment  from  lapse  of  time.    Bills,  g  1401. 

of  payment  of  an  overdue  bill  of  exchange  from  lapse  of  time.    Bills,  §  1024. 
indorsed  note  in  possession  of  maker  before  maturity.    Bills,  g  480. 
that  transferees  of  negotiable  paper  are  bona  fide  holders.    Buls,  g^  225, 482, 484, 486. 
as  to  time  of  indorsement.     Bills,  g  258. 

that  presentment  of  bill  was  made  at  proper  hour  of  the  day.    Bills,  ^  722,  769-72. 
that  indorsement  in  firm  name  is  for  the  oenefit  of  the  firm.    Billa  g  428. 
where  time  draft  accompanies  bill  of  lading  indorsed  in  blank.     Bills,  g§  177-78. 
of  notice  of  usage  as  to  four  days  of  grace  from  making  note  payable  at  bank  where 

such  usage  prevails.    Bills,  g  961. 
of  negligence  by  loss  of  bill  by  collecting  agent    Bills,  gg  932,  1048-52. 
of  damages  from  the  negligence  of  collecting  agent  of   commercial  puper.    Bills, 

gg984,  1058-58. 
as  to  time  of  organizing  bank.    Bills,  g  1189. 

PRIORITY.    See  Mortgages. 

PRrVTTY. 

between  owner  of  draft  and  sub-agent  to  oollect.    Bills,  g  288. 

PRIZEMASTER. 

a  bailee  for  the  use  of  the  squadron.    Bailm.,  g  91. 

PROMISSORY  NOTES.  See  Bills  of  Exchange;  Collateral  Security;  Consideration;  Guar- 
anty; Indorsee;  Indorser;  Negotiable  Instruments;  NonrNegotiahU  Instruments: 
Protest;  Usage  and  Custom. 

1.  In  Genebal. 

pledge,  delivery  to  pledgee.    Bailm.,  g  62. 

held  as  collateral,  not  subject  to  strict  rules  as  to  demand  and  notice.    BailnL,  gg  66,  70. 

but  due  diligence  must  be  used.  Bailm.,  g^  73,  80. 
certificate  of  deposit  is  a  note,  when.  B'k,  gg  260,  262. 
general  questions  concerning  their  nature,  execution,  delivery  and  consideration. 

Bills,  §§  85-103. 
their  nature.    Bills,  g  29. 

nature  of  contract;  fraud.    Bills,  gg  870,  408-11. 
requisites.    Bills,  g  250. 
are  favored.    Bills,  g  578. 
what  is.    Bills,  gg  35-37. 
receipt  is  not.    Bills,  iS  41. 

note  by  one  partner;  bona  fide  holder.    BUls,  gg  1588-84,  1586^98, 1694-1606. 
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PROMISSORY  NOTES,  In  General  —  continued. 

place  of  payment.    Bills,  §  1541. 

dishonor;  effect.    Bills,  §  888. 

for  pre-existing  debt.    Bills,  §§  7.  24-84. 

actions  on,  in  general.    Bills.  §§  1163-7U,  1174-1205, 1208-1311. 

as  to  questions  of  witnesses  and  evidence.     Bills,  §,^  1705-68. 

conflict  of  laws  as  to  questions  relating  to.     Bills,  g§  1674-1704. 

whether  a  party  is  a  maker,  indors?r  or  guarantor.    Bills,  §§  506,  541-49. 

effect  of  **  ne  varietur''  indorsed  on  note.    Bills,  g  439. 

accounting  for  non-production.    Bills,  §^  lo7d-77.' 

secondary  evidence  of  contents,  when  allowed.    Bills,  §§  1574,  1578-82. 

stolen ;  recovery  by  owner.     Bills,  §  1570. 

record  of  suit  evidence  of  due  diligence.    Bills,  §  587. 

agreement  as  to  due  diligence,  fulfilment.    Bills,  ^  586. 

extinguished  if  taken  up  and  new  ones  given.    Bills,  §  560. 

stranger  may  pay  and  not  extinguish  it.     Bills,  §  828. 

a  note  payable  to  '*  A.,  cashier,"  is  payable  to  the  bank.    Bills,  §  617. 

demand  note,  when  due.    Bills,  §  860. 

time  of  negotiation  is  true  date  of  note.     Bills,  §  1589. 

where  one  note  is  discounted  in  renewal  of  another,  tbe  bank  may  charge  the  old  note 
to  tbe  last  indorser  and  credit  him  with  the  proceeds  of  the  new  one.    Bills,  g  1204. 

accommodation  maker  may  prove  claim  against  the  estate  of  the  person  accommo- 
dated.   Bills,  §811. 

rule  of  court  to  dispense  with  proof  of  execution  or  indorsement.    Bills,  §  962. 

delivery  to  agent  in  blank,  authority  to  fill.    Bills,  g§  405,  421. 

agent  may  change  date.    Bills,  §  255. 

2.  Consideration. 

in  general.     Bills,  §§  1-7,  g-84,  85-108. 
usurious  interest,  extension.    Bills,  §§  508,  550-52. 
one  good  and  another  bad.    Bills,  §>  404. 
for  note  indorsed  as  collateral.    Bills,  $$  425. 

8.  Negotiability. 

*'  or  order  "  not  necessary.    Bills,  §  414. 

attorney's  fees  and  exchange.    Bills,  §§  218-19,  241-249,  144S. 

note  to  administrator.    BLUs,  §  412. 

payable  in  pounds  sterling.    Bills,  §§  217,  28^-40. 

4.  Sureties. 

miscellaneous  questions.    Bills,  g§  622-714. 

right  of,  after  judgment    Bills,  si§  529,  598-602. 

agieement  of,  to  share  loss  pro  rata.    Bills,  §§  580,  682,  608-607. 

subrogation.    Bills,  §g  529,  586,  596-602,  614. 

joint  makers  as  sureties.    Bills,  ^;$  507,  550-52. 

entitled  to  notice,  when.    Bills,  §  1113. 

accommodation  paper ;  extension,  release  of  surety.    Bills,  §§  528,  592-95, 664-92. 

suing  principal;  release  of  surety.     Bills,  §^  518-27,  566-84,  558-55,  585-91,  644-56. 

fraudulent  conveyance  against  surety.    Bills,  §  597. 

right  to  sue  in  federal  court.     Bills,  §§  581,  606. 

Buretv  of  a  surety  paying  the  debt  of  the  principal  may  recover  of  the  principaL    BillBy 

5.  Assignment. 

transfer  in  general.     Bills,  §§  256-304. 

no  particular  form  necessary.    Bills.  §S  218,  227-82. 

governed  by  the  law  of  the  place.    Bms,  g  1029. 

transfer  carries  security.    Bills,  §§  211-12,  221-26. 

assignee  to  sue ;  loss  of  the  note ;  recovery.     Bills,  §  1569. 

assigned  by  debtor  to  creditor  and  given  to  creditors  agent    Bills,  §  888. 

6.  Demand  of  Payment. 

in  general.     B'k,  g§  280-81 ;  Bills,  ^  715-45,  746-811,  812-79. 

none  necessary  to  charge  maker.    Bills,  g  440. 

place  of.     BUls,  §§  1102,  1108. 

when  held  by  bank  where  payable.    Bills,  §  1202. 

at  the  holder's  counting  house,  is  not  sufi9cient.    Bills,  §  1080. 

7.  Notice  op  Non-Payment. 

miscellaneous  questions  in  general.    Bills,  §§  880-987,  988-1061, 1062-1168. 

when  should  be  mailed.    Bills,  ^  1208. 

knowledge  of  non-payment.    Bills,  §  876. 

waiver  by  part  payment  or  promise  to  pay.    Bills,  §  1194. 

waiver,  question  for  the  jury.    Bills,  §  873. 

8   Defenses 

miscellaneous.    Bills,  §§  441-505,  1544-1568. 

alteration  m  general.    BUls,  §§  1511,  1512,  1518-1518, 1519-1526. 

payment  in  general    Bills,  f^^  1868-1402. 

option  contracts.    Bills,  §^  1812,  1814-1818. 

illegality  in  general    Bills,  §§  1325-58. 
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PROMISSORY  NOTES.  Defenses  —  continued. 

fraud;  consideration  must  be  returned.     Bills,  §§  1487,  1476-87, 

effect  of  fraud  on  possession.     Bills,  ^  436. 

note  paid  to  indorsee  who  obtains  it  by  fraud.     Bills,  ^.^  3405,  1467-71. 

partial  failure  of  consideration.     Bills.  (;^  1426-27,  1460-88. 

failure  of  consideration  in  general     BiIIh,  ^  1444-04. 

failure  of  consideration,  defense  against  assignee.     Bills,  {^  1420,  1430-34. 

failure  of  consideration  pleaded  by  accommodation  maker.     Bills,  ^^  142^.  1489-48. 

failure  of  consideration  set  up  against  a  borui  fide  holder.     Bills,  |^  1429,  1489-48. 

accommodation  paper.     Bills,  g§  1590,  1582-88. 

forgery.     Bills,  g}$  1499-1510. 

discount  of,  with  knowledge  of  forgery.     Bills,  §§  1489,  1492-96. 

destroyed  by  the  holder.     Bills,  §  1500. 

former  recovery  as  constituting.     Bills.  §^  1410-25. 

judgment  au  estoppel,  when.     Bills,  §,^  1405,  1410-15. 

several  suit  no  bar  to  joint  suit.     Bills,  ^  1403,  1406, 1407. 

suit  in  federal  court;  subsequent  attachment  in  state  court.     Bills,  §§  1581,  1589-48. 

gurchaser  must  have  actual  notice.     Bills,  s^^  373-74,  409,  416-25. 
older  protected  only  as  to  amount  paid  before  notice  of  fraud.     Bills,  §§  375,  426. 
notice  that  a  bank  had  refused  to  discount  a  note.     Bills,  §i^  370,  427. 
facts  not  amounting  to  notice.     Bills,  ^§  372-78,  412-15,  416-19. 
taking  note  with  notice  of  defenses.    Bills,  §  1587. 
rule  as  to  notice ;  bona  jide  holder  for  value.    Bills,  g  1585. 
bank  not  chargeable  with  the  knowledge  of  the  president  about  note,  when.     Bills, 

§g  1227,  1582-88. 
judgment  in  favor  of  an  indorser  with  notice.    Billc,  §^  1404.  1408,  1409. 
paid  by  a  stranger,  he  becomes  purchaser  and  is  subject  to  equities.    Bills,  §  224. 
maker  in  possession  of  an  indorsed  note.     Bills,  ^^  377,  42S-81. 
notes  secured  by  mortgage.    BiUs,  ^t^  380-81,  488-40. 
transfer  with  written  guaranty.     Bills,  ^.<  379,  487. 
pi-oof  of  misappropriation  of  funds.     Bills.  ^  378,  482-86. 
right  to  surrender  stock  and  cancel  note.     Bills,  ^^  307,  897-404. 
holder's  laches  in  not  prosecuting  the  maker.     Bills,  g  1061. 
maker  not  released  by  failure  of  bank  holding  his  note  to  pay  it  with  liis  funds  on 

deposit.     BiUs,  ^  1818. 
diverting  money  from  use  for  which  it  was  intended.     Bills,  §§  1527, 1528,  1530, 1582-88. 

PROTEST.     See  Bank  Notes, 

negligence  in  giving  notice  of  non-pavment.     B'k,  ^  202,  218-220. 

miscellaneous  questions  in  general.     Bills,  ^  880-937,  988-1061,  1002-1102. 

promise  to  pay.     Bills,  §§  874-75. 

acceptance  and  protest.     Bills,  g§  798-94. 

of  foreign  bills,  certificate  of.     Bills,  §§  142, 148. 

Sresentation  of  bill  for.     Bills,  g  160. 
uty  of  collecting  agent.     Bills,  g  188. 
want  of  funds ;  acknowledgment  of  debt    Bills,  §  872. 
sufficiency  of,  a  question  of  law.     Bills,  §  1174. 
of  what  paper  not  necessarv.     Bills,  §  52. 
cannot  be  made  by  the  clerk  of  the  notary.    Bills,  §g  717,  751. 
what  notary's  certificate  must  recite.     Bills,  §^  715,  746,  747. 
and  notice ;  what  competent  evidence.     BiUs,  ^g  1728-40. 
need  not  accompany  the  notice  to  the  drawer.     Bills,  ^  775. 
evidence  of  non-assent  to  condition  in  acceptance.    Bills,  |:j^  110.  151-58. 
improper  where  presentment  for  acceptance  is  unnecessary.    Bills,  §  767. 

PROXIMATE  CAUSE  OF  LOSS. 

doctrine  of.    Bailm.,  $§  2,  10;  p.  18,  note  a. 

PUIS  DARREIN  CONTINUANCE. 

to  raise  objection  that  nolle  prosequi  has  been  entered  as  to  a  co-obligor.    Blc,  §§  17»  18t 
plea  of,  waives  prior  pleas.    Bills,  §  1548. 


Q. 

QUANTUM  MERUIT. 

recovery  in  case  of  parol  contract  with  the  government    Bailm.,  g  89« 

QUESTIONS  FOR  THE  JURY, 
negligence.     Bailm.,  §  11« 

QUESTIONS  OF  LAW. 

negligence,  when  the  facte  are  established.    Bailm. ,  §  11. 
that  gunpowder  is  dangerous.     Bailm.,  g  12. 
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R. 

RAILROADS. 

president  may  indorse.     Bills,  §§  806,  810-12. 

RATIFICATION.    See  Agents;  Contracts. 

RECEIVER.    See  National  Banks, 

RECEIVER  OF  PUBLIC  MONEY. 

must  account  for  money  at  all  hazards.    Bailm.,  g§  25,  00. 

RECORD. 

requisites  of.    Bills,  §  1472. 

RECORDING. 

bill  of  sale  as  security  need  not  be  recorded.    Bailm.,  §§  84,  48. 

REDEMPTION. 

in  Illinois  of  land  sold  at  judicial  sale.    Bills,  §  419. 

REMEDIE& 

election  of.    B'k,  Nat.,  §  260. 

statutory  penal  suit  excludes  other  remedies.    B'k,  Nat,  §  21& 

REPLEVIN. 

will  not  lie  against  innocent  purchaser  of  pledge  without  tendering  amount  due. 
Bailm.,  §  54. 

RES  ADJUDICATA. 

doctrine  stated.     Bailm.,  §  52. 

decree  holding  pledge  invalid  for  want  of  delivery  will  not  bar  a  suit  to  compel  deliv- 
ery.    Bailm.,  g)^  3o»  61. 
how  applies  as  between  parties  to  negotiable  paper.    Bills,  §§  7,  24-84. 

REVENUE. 

supreme  court  has  appellate  jurisdiction  without  regard  to  amount.     Bailm.,  §  5. 

REVENUE  STAMPS.    See  Stamps. 

REWARD. 

deposit  of  money  to  secure  return  of  stolen  property,  liability  of  bailee.    Bailm.,  §  82. 

RULE  OF  COURT. 

to  dispense  with  proof  of  execution  or  indorsement  of  note.     Bills,  §  062. 

RULES  OF  DECISION. 

when  state  laws  applicable  as,  in  common  law  trials  in  federal  courts.     B*k,  Nat.,  §  85. 
on  questions  of  the  law  merchant,  not  binding  on  the  federal  courts.    Bills,  §g  7,  24-84, 
1(>9,  249. 

RULES  OF  PRACTICE. 

courts  of  the  United  States  may  adopt  a  state  statute  as.    Bills,  §§  1172,  1200-1204. 

S. 

SALES. 

title  to  shares  of  stock  passes  on  delivery  of  certificate.    B*k,  Nat.,  §§  61,  04-98, 118. 

distinguished  from  bailment.     Bailm.,  §  75. 

SEAL. 

acts  of  corporation  without  seal  are  binding.     B*k,  §§  8, 20-27. 

assumpsit  lies  ac:ainst  a  corporation  in  Kentucky,  tuough  corporation  can  only  assume 

under  seal.     B'k,  §g  49,  266. 
consideration  may  be  impeached  in  Alabama.     Bills,  §  1480. 
not  necessary  on  power  to  indorse  notes.     Bills,  g  256. 

SERVANT.    See  Master  and  Servant. 

SET-OFF. 

usury  as  a  set-oflf.     B'k,  Nat.,  §  327. 

of  usury  paid  to  national  bank.     B'k,  Nat.,  §§  198,  216. 

of  noti!  against  deposit,  by  bank.     B'k,  §  169. 

rights  of  bank  in  discounted  paper.     B'k,  ^  244. 

stockholder  of  an  insolvent  bank  cannot  set  off  claims  against  assessment.    B%  Nat., 

§§  63,  100. 
against  negotiable  paper.     Bills,  gg  1555-63, 
against  the  United  States.     Bills,  §  184. 
against  indorsee.     Bills,  ^  588. 
of  one  draft  against  another.     Bills,  §  1478. 
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SLAVES. 

hired  as  tn€u-iner»  and  escsapiiig.    Bailin«,  g  87. 
'    hirer  loses  service  where  slave  is  imprisoned.    Bailm.,  §  SSL 

STAMPS. 

additional  stamp  not  xMcessary  to  ceztified  checks    Blc,  §  IIS, 

STATE  COURTS. 

suits  in,  by  national  banks.    B*k,  Nat,  §§  276,  377. 

STATE  LAWS.    See  UnUed  States  Courts. 

STATES. 

state  sole  stockholder  in  bank,  effect.    ETk,  gg  90,  288.  - 

powers  over  national  banks.     B*k,  Nat,  §§  1U5,  205-210,  329. 

may  compel  the  cashier  of  a  national  bank  to  give  a  list  of  shareholders.    B'k,  Nat« 

bank  in  which  a  state  is  a  stockholder  may  be  sued  in  the  federal  oourfca.    B*k,  g  282. 
power  of  the  state  over  lands  of  foreign  banks.     B^k,  §  iM)7. 

no  authority  of,  necessary  to  enable  state  bank  to  become  naticMial  bank.    B*k,  Nat, 
^§  77,  3oa. 

•TATE  STATUTEa 

effect  of,  on  commercial  questions.    Bills,  g  1177. 

STATUTES.    See  Construction;  Penalties  and  Forfeitures, 
OS  to  8e^off,  valid.     B'k,  ^  38. 
when  statute  goes  into  effect    B'k,  g  33. 
creating  new  right  or  offense.    B'k,  Nat,  g  218. 
not  inapplicable  where  contracts  made  before  passage,  when.    Bills,  g  120L 

STATUTE  OF  FRAUDS. 

verbal  promise  to  pay  another^s  check.     B'k,  ^  172. 

acceptance  of  hill  of  exchange  not  promise  to  pay  the  debt  of  another.    Bills,  g  165. 

promise  to  accept  bill  of  exchange.     Bills,  g  Ivk 

STATUTE  OF  LIjIITATIONS.    See  Limitations. 

STOCK.     See  Baiik  Stock;  National  Banks. 
pledge  of,  when  valid.    Baflm,,  g  63. 
pledgue  takes  subject  to  liens.     Bailm.,  g  63. 
may  be  ple.lgod  without  delivery.    Bailm.,  g  62. 

STOCKHOLDERS.    See  Banks;  Bank  Stock;  National  Banks. 
when  decree  exempting  from  liability  bad.     B'k.  g  2:i7. 
cannot  be  sued  by  a  creditor  of  the  bank.    B'k,  §  28S. 

STOLEN  PROPERTY. 

bailee  not  liable  where  property  is  stolen  if  he  use  due  care.     Bailm.,  g  22. 
deposit  of  money  to  secure  return  of,  liability  of  bailee.     Bailm.,  g  32. 

SUITS  BY  AND  AGAINST  BANKS.    See  Banks;  National  Banks. 

SUPERIOR  FORCE.    See  Vis  Major. 

SUPREME  COURT. 

has  jurisdiction  under  revenue  laws  without  regard  to  amount     Bailm.,  g  5. 

follows  state  construction  of  state  statute.    Bills,  g  1685. 

appeal  lies  if  the  amount  in  controversy  exceeds  $2,000,  though  part  be  interest    Bilk^ 

giesa. 

SURETIES.    See  Promissory  Notes. 

giving  time  to  principal.     Bills,  g  551. 

SYNDIC. 

powers  as  against  preferences  of  special  creditors.    Bailm.,  g  M» 


TFT  LFR. 

his  bond.    B'k,  gg  143,  321-327. 

TENDER. 

when  good.    B*k,  §§  54,  331. 

of  note  in  payment  of  check.     B'k,  Nat,  189. 

in  suits  to  recover  from  purchaser  of  pledge.     Bailm.,  gp  54,  56. 

in  suit  to  recover  manufactured  goods  from  assignee  in  bankruptcy.    Bailm.,  g  77. 

TERRITORIAL  COURTS. 

not  governed  by  act  of  congress  admitting  parties  as  witnesses.    Bills,  g  549. 
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TITLE. 

invoice  not  per  se  evidence  of.    Bills,  §  172. 

TORTS. 

corporations  are  liable  for.     B*k,  §  108. 

right  of  action  against  wrong-doers.     B'k,  §  125. 

TREASURER  OF  THE  UNITED  STATES. 

not  subject  to  the  jurisdiction  of  the  courts  outside  of  the  District  of  Columbia.     B'k, 

Nat.  ^  281. 
cannot  retain  bonds  of  national  banks  deposited  to  secure  circulation  for  debt  due  the 

government.    B'k,  Nat.,  §  823. 

TROVER. 

for  a  pledge  which  has  been  sold  under  attachment.    Bailm.,  §  56. 
recovery  of  manufactured  goods  from  assignee  in  bankruptcy.    Bailm.,  §  77. 

TRUSTEE. 

taker  by  restrictive  indorsement  is  trustee  for  the  indorser.    Bills,  g  232. 
release  of  lien  to  his  own  l3enefit  is  a  fraud  on  the  beneficiary.     Bills,  §  418 

TRUSTS. 

when  collecting  bank  holds  money  in  trust.     Kk,  §§  201,  214-217. 

national  bank  has  notice  of  trust  when  it  seeks  to  establish  a  lien  against  a  trustee  im 

his  individual  transactions.    B'k,  Nat..  §§  158,  172-180. 
trust  fund  traceable,  subject  to  trust.    Mixture  of  individual  property  and  trust  funds. 

B'k,  Nat.,  g  176. 
jurisdiction  of  court  of  equity  as  between  the  cestui  que  trust  and  bank  holding  trust 

fund  on  deposit.    B'k,  Nat.,  §  175.. 
capital  stock  and  unpaid  stock  subscriptions.    B*k,  §§  70,  71,  72,  87. 

U. 

ULTRA  VIRES. 

principle  stated  and  cases  cited.     B'k,  Nat.,  g  291. 

question  only  raised  by  the  government,  when.     B'k,  Nat.,  §§  230,  237-241. 

agreement  to  receive  special  deposits,  when.    B'k,  §  178. 

when  discounted  notes  are  void.     B'k,  ^  59, 

bank  cannot  repudiate  contract  and  retain  its  fruits.     B'k,  Nat.,  ^^05. 

drafts  and  notes  issued  by  bank  in  violation  of  charter  or  public  law.    B'k,  §§  5,  81, 
39,  40. 

borrower  from  national  bank  cannot  plead.     B'k,  Nat.,  §§  163,  188-188. 

neither  buyer  nor  seller  of  stock  is  liable  for  acts  ultra  vires.     B'k,  Nat.,  J^  68. 

vendor  of  stock  for  value  having  no  notice  that  the  vendee  is  acting  ultra  vires  in  regis- 
tering a  transfer  is  not  liable.     B'k,  Nat.,  ^  112. 

note  given  in  the  name  of  consolidated  companv.     Bills,  $5 1551. 
bank  notes  void  in  the  hands  of  an  innocent  holder.     Bills,  §  1341. 

UNITED  STATES. 

not  liable  for  acts  of  national  banks.     B'k,  Nat..  S§  327,  328. 

has  prior  lien  in  the  distribution  of  the  assets  of  insolvent  national  banks.    B'k,  Nat., 

§315. 
may  discount  paper.     Bills,  §  261. 
may  use  bills  of  exchange.    Bills,  §  16. 

bound  by  the  usages  of  commercial  world  in  respect  to  commercial  paper.     BiUs,  §  1157. 
not  bound  by  billof  exchange  drawn  by  officer,  when.     Bills,  gg  3-45,  15-23. 
custom  of  officers  to  use  bills  of  exchange.     Bills,  g§  17,  18. 
set-oif  against.     Bills,  §  134. 
check  di*awn  on  public  depositaries  same  as  other  checks.     Bills,  §§  337,  850. 

UNITED  STATES  COURTS. 

officers  of  the  United  States  may  sue  in  federal  courts;  receiver  of  national  bank  is  such 

officer.    B'k.  Nat.,  §47. 
suits  by  and  against  national  banks  may  be  brought  in  the  federal  courts.    B'k,  Nat.. 

§§  li,  245,  247,  252-258.  279-287. 
right  of  the  Bank  of  the  United  States  to  sue.     B'k,  g^  298-298. 
have  jurisdiction  of  suit  against  a  bank  though  a  state  is  a  stockholder.     B'k,  §  282. 
suits  on  notes  payable  to  leaver.     B'k,  ^.^  290,  291. 
a  note  payable  to  bearer  is  not  affected  by  the  disabilities  of  the  nominal  payee  to  sue 

in  the  federal  courts.     B'k,  ::t  2G0. 
state  laws  of  no  force  in,  wlien.     Bills,  §?5  384,  400,  1152. 1176-77, 1G41,  1674-75. 
bound  by  state  statutes  on  the  law  merchant,  when.     Bills,  g  415. 
suits  in,  on  bills  and  notes.     Bills,  §j^  1164,  1178-82,  1283-83. 
suit  in,  by  the  holder  of  negotiable  paper.     Bills.  ^  326,  327. 
assignee  of  lease  cannot  sue  unless  assignor  could.     Bills,  §  1224. 
right  of  surety  to  sue  in.    Bills,  g§  531,  606. 

1107 


Unl]  index.  [War. 

UNITED  STATES  COURTS  —  continued. 

interstate,  are  foreign  bills  and  may  be  sued  on  in  the  federal  courts.    BOls,  g§  8S1,  941, 

946. 
may  adopt  state  practice  as  to  bringing  joint  action  against  drawers  and  indorsers. 

Bills,  ^{5 1172,  1200-1204. 
follow  state  construction  of  state  statute.    Bills,  §§  1545,  1635. 
to  give  jurisdiction  it  is  as  necessary  to  allege  citizenship  of  the  defendants  as  of  the 

complainants.    Bills,  §  596. 

USAGE  AND  CUSTOM. 

doctrine  of.    B'k,  g  117. 

when  not  proved.    B'k,  §§  202,  219. 

bank  may  follow.     B*k,  §  235. 

to  allow  cuHtomcrs  of  a  bank  to  overdraw  is  illegal.    B*k,  §$  12, 164  and  notes. 

usage  cannot  control  a  rule  of  law  or  the  intention  of  the  parties  to  a  contract.    B'k, 

§^  149,  155,  156. 
customer  bound  by  the  usage  of  his  bank,    B'k,  §§  228,  812,  313. 
application  of  the  doctrine.    Bills,  ^^  755,  764. 
what  not  good.     Bills,  §^  724,  777-SO. 
should  be  definite,  uniform  and  well  known.     Bills,  g  994. 
must  be  of  a  place,  not  of  a  bank.    Bills,  ^779. 
which  contravene  the  commercial  law.     Bills,  5§  1570. 
to  allow  four  days  of  grace.    Bills,  ^i^  719.  754-59. 

to  present  bills  and  notes  on  fourth  day  after  maturity.     Bills,  gg  720,  760-68. 
courts  notice  usage  in  transmitting  bills.     Bills,  g  2S6. 
must  be  of  long  standing  and  general  notoriety.     Bills,  §  778. 
as  to  making  demand,  sanctioned.     Bills,  §  777. 
when  paitv  may  conform  to  his  former  usage  as  to  presenting  bills  for  acceptance. 

Bills,  g  76S. 
of  place  on  which  bill  is  drawn,  governs  as  to  days  of  grace.    Bills,  i^  765. 
presumption  that  draft  is  made  with  reference  to.    Bills,  J^  720,  760-68. 
when  demand,  protest  and  notice  must  be  made.     Bills,  ^  999. 
of  government  officers  to  use  bills  of  exchange.    Bills,  ijji  17,  18. 
as  to  drafts  against  consignments.     Bills,  §§  114-15,  135-3S. 

USURY.    See  Intei-est;  National  Banks. 

usurious  note  not  void.     B'k.  g^  837,  338. 

discount  not.    B'k,  Sg  384.  335. 

bank  cannot  take.     B'k,  g§  336.  388. 

debtor  cannot  ^t  up.    B'k,  g§  22,  334. 

not  usury  to  discount  from  the  face  of  a  note  the  interest  for  the  time  the  note  has  to 

run.     Bk,  gg  21,  238. 
statute  of  limitations.    B'k,  Nat.,  §  222. 
in  Alabama,  law  of.    Bills,  ^  402. 
the  rule  of  the  national  banking  law.    Bills,  §  408. 
good  consideration  for  extension  of  note.     Bills,  §  552. 
exchange  added  to  interest,  not.     Bills,  g  1494. 
contract  must  be  usurious  at  beginning  or  not  at  all.     Bills,  g  1495. 
laws  of  Rhode  Island  govern  a  note  to  be  discounted  there,  though  signed  in  New  York. 

Bills,  g  1694. 
notes  issued  in  Vermont,  payable  in  Massachusetts,  law  of  Vermont  governs  as  to. 

Bills,  $  1688. 


VESTED  RIGHTS. 

of  banks.    B'k,  §  42. 

what  is  not  a  vested  right.    B*k,  §  47. 

VIS  MAJOR. 

bailee  not  liable  for  loss  of  property  by.    Bailm.,  g§  86,  58 
receiver  of  pubhc  money  must  account  for  money  lost  by.     Bailm.,  §§  25,  90. 
but  may  be  released  by  overruling  necessity.    Bailm.,  §  90. 


W. 

WAREHOUSE. 

carrier  storing  goods  in,  a  bailee  for  hire.  Bailm.,  ^  2,  8. 
carrier  liable  for  negligence  in  storing  goods.  Bailm.,  ^  2. 
storing  gunpowder  with  other  goods  is  negligence.    Bailm.,  §  9* 

WAREHOUSEMAN. 

delivery  of  goods  does  not  give  him  title  as  vendee.    Bills,  §  174* 
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WAREHOUSE  RECEIPTS. 

delivery  as  security,  property  at  risk  of  owner,  when.    Bailm.,  §  64, 

WAR  OF » THE  REBELLION. 

flagrant  in  Arkansas,  how  long.    Bills,  §  572. 

WARRANTY. 

what  indorser  warrants.    B'k,  §§  122, 187. 

the  signature  of  its  cashier  to  an  assignment  of  stock  issued  to  a  bank  will  bind  it  as  a 

warranty  of  title.    B*k,  §  128. 
of  signatures  by  seller  of  a  note.    Bills,  §  457. 
breach  as  a  defense  to  suit  for  purchase  price.    Bills,  g  1086. 
effect  of  an  offer  to  return  the  article.    Bills,  §  1087. 

WITNESSES.    See  Evidence. 

negotiable  instruments,  competency.    Bills,  §§  1705-1709. 

notary  competent  to  testify  as  to  presentment  of  note.     Bills.  S  998. 

indorser  competent  against  his  immediate  indorsee,  when.     Bills,  §  1577. 

indorser  competent  to  prove  agreement  with  indorsee  that  he  should  not  be  held  liable 

as  indorser.     Bills,  §  1410. 
competency  of  partner  to  explain  indorsement  of  the  firm.    Bills,  §  615. 
I)artner,  to  show  fraudulent  signing  of  note  after  dissolution.     Bills,  g  1592. 
partner  cannot  testify  against  his  firm*s  notes.     Bills,  g  1588. 
territorial  courts,  parties  as.    Bills,  g  549. 

WORDS  AND  PHRASES.    See  Definitions. 

WRIT  OF*  ERROR.    See  Appeal. 

not  dismissed  because  not  allowed  by  any  judge.    Bills,  §  1819. 
clerical  error  in  citation  no  ground  of  dismissal.    BUls,  §  1820. 

WRONG-DOER.    See  2brte. 
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A  OOMFLETE  LAW  LIBBABT  BT  ITSELF. 

25,000  to  30,000  Large  Imperial  Octavo  Pages. 

OFFERED   TO   THE  PROFESSION  ON  ITS  MERITS.      THOROUGHLY 
ACCURATE   AND   COMPLETE. 

BOOKS  "  NOT  FOR  A  DAY  BUT  FOR  ALL  TIHE." 


READ  WHAT   IS   SAID   BY   THE  CRITICS   OF  THE   PRESS,  AND   BY   PROMINENT 
JURISTS   AND  ATTORNEYS  THROUGHOUT  THE   COUNTRY. 


FEDEEAL  DECISIONS. 


U.  S.  SUPREME,  CffiCUIT  AND  DISTRICT  CASES, 

NoTV  Costing  over  ^1,000. 
OfUy  $%00  to  the  first  1000  Subscribers.    $260  to  all  others. 

Volumes  i  and  2,  f  13.00;  Volumes  3  to  28,  each  f  7.00,  regardless  of  size,  though 
many  of  them  ¥dll  contain  looo  pages,  and  some  of  them  more;  the  averaJge  will  not 
fall  below  900  pages. 

The  index  will  be  sold  to  subscribers  at  the  sum  necessary  to  complete  the  agreed 
price  of  ^200  for  the  set. 

N.  B. — Odd  volumes  will  not  be  sold  for  less  than  (8.50  each,  and  some  at  { 10.00 

After  final  issue  sets  will  sell  at  f  250. 

For  further  particulars  send  for  circulars  to 

GILBERT  BOOK  CO.  of  ST.  LOUIS,  MO. 


FURTHER  PARTICULARS. 

8iM  of  Page.  6zM  inches.  The  Uurg^  we  can  cue  for  a  super  ezti»  liie  oo> 
tavo  volume.  They  eontain  twice  m  muiy  words  u  the  usual  state  report 
pages. 

Siie  of  Type.  Small  pica  and  brevier  leaded,  with  a  smaller  siie  for  notes  at 
bottom  of  page.    These  are  the  sLsee  usually  used  in  State  Beports. 

Siie  of  Volnme.  We  cannot  satisfiMStorily  establish  a  regular  number  of  pagea 
for  eaeh  volume,  but  must  varv.  as  the  proper  place  for  a  division  preeenta 
itself.  The  end  of  a  letter  is  tne  most  natural  place  to  end  a  volume,  and 
will  be  adopted  whenever  possible.  Some  of  the  long  subjects  (none  of 
which  ouffht  to  be  divided)  will  require  600  to  1,000  pages ;  therefore  wo 
must  make  the  sise  to  suit  the  subjects. 

Plioe.  Volumes  1  and  2,  $18.00;  volumes  8  to  28  will  be  $7.00  each,  and  con- 
tain %n  average  of  over  900  pages  each;  many  of  them  1000  and  some 
over  1200  pages.  Volume  29  will  be  sold  to  subscriben  at  the  sum  neces- 
sary to  complete  the  agreed  price  of  $200  for  the  set. 

li'o.  of  Volumes.  Thb  will  be  twenty-nine  we  believe  from  present  indica- 
tions—but in  no  event  will  the  series,  table  of  cases  and  index  cost  sub- 
scribers over  $200. 

Original  Cases  inoluded  in  our  series. 

Supreme  Court  cases  to  end  of  Otto  16 106  volumea 

.Oironit  and  District  Reports,  issued  to  July  1, 1888 ...142       " 

Opinion  of  Attorneys-General  and  Court  of  Claims... ^ 88       ** 

Cases  from  first  12  volumes  Federal  Reporter,  and  all  other 
accessible  Law  Journals;  also  Federal  oases  originally 
printed  in  State  Beporto;  the  whole  equal  to 82       ** 

The  whole,  equal  to  total  of  812  original  volumes... .812       ** 

A,  Table  of  Oases  and  Index  will  be  given  with  each  volume^  but  a  oom> 
plete  Index  and  Table  of  Cases  will  be  issued  at  the  end  of  the  series. 

Time  of  Issue.  This  will  not  be  faster  than  one  volume  evei74to  6  weeks, 
unless  a  large  maiority  of  our  subscribers  request  It,  in  which  case  the 
others  will  not  be  obliged  to  take  them  fluter  than  our  regular  time.  All 
the  preliminary  work  of  the  whole  series  has  now  been  done,  and  subjects 
enough  for  several  of  our  volumes  are  ready.  We  can  issue  the  wnole 
series  in  one  year  if  wished. 

Terms  of  Payment.  Ko  books  will  be  sent  out  on  credit  Subscribers  who 
widi  to  save  express  charges  can  remit  in  advance— otherwise  the  books 
will  go  by  express,  freight  at  cost  of  subscriber,  and  cost  of  returning  the 
money  naid  by  us.  As  each  volume  is  ready,  subscribers  will  be  notifled 
by  mail. 

OomparatiTe  Oost  of  Original  Volnmes  over  oar  Work. 

U.  8.  Supreme  Court  Reports,  all  of  the  original  edition,  $460;  if  with  tho 
reprint  of  early  volumes  (now  going  through  press),  $150;  if  with  the 
Curtis  reprint,  $180  to  $160.  The  Circuit  Rejports  oost  $760  to  $800,  and 
the  District  Reports,  with  Attorney-General  Opinions  and  Court  of  Claims 
$200.  If  to  the  above  figures  is  aaded  the  cost  of  other  cases  included  by 
us,  it  will  be  seen  that  we  offer  for  $200,  cases  which  cost,  otherwise, 
$1,000  to  $1,600. 

Comparative  Oost  of  other  Beprints.  When  the  large  cost  of  editinr 
our  volumes  is  taken  into  account,  they  are  the  cheapest  series  ever  offered 
to  the  profession.  Our  80,000  pages  wUl  cost  over  $2.00  each  for  the  brain 
labor. 

Maritime  Law— Patents  and  XT.  S.  Bankrupt  Law  Oases.   The  cases 

on  these  subjects  will  be  principally  digested,  out  a  sufficient  number  will 
be  given  in  nill  under  each  head  to  illustrate  the  genend  principles  of  the 
subject.  We  adopt  this  plan  with  these  three  subjects,  because  to  do  other- 
wise would  make  nine  or  ten  volumes,  devoted  to  three  subjects,  seldom  re- 
ferred to  by  ninety-nine  lawyers  out  of  every  hundred.  Most  of  the  cases 
turn  on  mere  matters  of  fkct  and  not  law  that  can  apply  to  other  cases. 

Cases  on  Insolvent  laws,  and  those  on  U.  S.  Bankruptcy  laws  which  dis- 
cuss  general  principles,  will  be  printed  in  full  as  freely  as  those  on  other 
subjects,  but  those  that  touch  only  on  the  procedure  under  the  repealed 
statutes  will  be  digested.  Although  the  cases  in  the  Bankruptcy  Register 
have  not  been  included  in  our  whSe  series,  yet  they  will  be  aeely  cited  in 
our  title  of  Bankruptcy. 

The  names  of  the  final  editors  on  each  of  these  topics  will  be  a  guarantee 
that  no  valuable  case  will  fail  to  appear  in  full. 


BEAD  THESE  ECHOES  FROM  THE  PRESS. 


They  ihow  that  honest,  oonaoientiotu  and  capable  authorship,  prodnoing  aocmate*  thorough  and 

«zhaustiYe  work,  is  certain  to  be  acknowledged  ana  appreciated  tn  the  lon^  ran;  pacticalarly  'when 
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presented  with  clear  type,  on  good  paper,  in  fine 

ing  the  large  sum  (about  $40,000),  paid  out  for  brain  lab 


From  the  "Ctntral  Law  Journal^**  (qf  St.  LouU,  Mo),,  of ter  examining  Vol.  1. 
(One  of  the  lazs«et  oiroolated  Law  Joomala  in  the  West.    As  a  matter  of  purchase,  no  amoont  of  money 
-eoold  have  bought  the  below  review  firom  this  Joomal.    Its  oft-repeated  unAnrorable  critiotem  of  poor  law  booka 
is  so  well-known  that  great  oonfidenoe  is  placed  In  its  opinions.] 


That  the  plan  of  this  remarkable  publication,  the 
first  instalment  of  which  is  before  us,  was  oon- 
ceived  by  one  possessing  talent  of  jio  mean  order, 
is  a  £Bkct  which  stands  out  so  boldly,  that  not  even 
the  most  obstinate  opponent  of  progressive  ideas 
in  law-book  publishing  can  deny  it.  In  from 
twenty-five  to  thirty  yolumes,  are  to  be  gathered 
all  the  decisions  of  every  Federal  court,  from  the 
district  court  to  the  Supreme  tribunal,  in  the 
shape  in  which  they  are  the  most  serviceable  to 
the  practitioner.  By  the  method  adopted,  he  will 
not  only  have  all  the  reports  which  ne  ever  can 
need,  but  in  addition,  an  element  of  no  small 
value,  a  series  of  text-books  written  by  the  ablest 
hands. 

Every  case  in  the  reports  was  first  arranged 
under  its  appropriate  title.  These  were  distributed 
among  various  assistants,  among  them  able  law 
writers.  Such  as  embodied  notnlng  more  than 
the  point  decided,  and  those  merely  following  a 
prior  decision,  are  reduced  to  a  digested  form,  the 
remainder  of  the  decisions  being  r^ected  as  wast- 
ing unnecessary  space  and  being  of  no  service. 
These  are  placed  at  the  foot  of  the  series  of  cases 
upon  the  given  subject,  as  notes. 

AH  cases  selected  to  be  printed  in  full,  alse  those 
to  be  digested,  are  then  referred  to  an  expert,  and 
he  paaies  upon  the  efficiency  of  the  suD-editor's 
work.  He  corrects  the  errors,  replaces  cases  di- 
gested, if  necessary,  or  reduces  cases  in  tall  to  a 
digested  form.  He  certifies  the  results  of  his  su- 
pervision, and  we  thus  have  the  guaranty  of  able 
oriticB  for  the  efficiency  of  the  work.  When  a 
case  involves  two  or  more  points,  and  it  is  to  be 
pablishedinfhllanderonehead,  the  other  points 
1^  digested  out  and  sent  to  their  appropriate  topic, 
by  which  means  they  appear  at  length  under  one 
head  and  digested  under  another.  Thus  a  case 
mav  be  seenin  full  or  digested  three  or  four  times. 
If  there  is  not  sufficient  in  these  minor  points  to 
warrant  printing  in  ftill,  the  digested  point  appears 
in  the  notes  at  the  proper  place.  Cases  entirebr  re- 
duced to  a  digest  are  Known  as  star  cases.  Such 
Oases  are  those  which  are  unimportant,  and  gen- 
erally appear  to  be  decided  without  argument 


At  the  bennning  of  each  subject  or  subdivision 
of  a  large  subject,  a  summary  of  the  points  decided 
therein  ii  given  with  reference,  and  at  the  con- 
clusion, the  notes  appear  at  length.  There  are 
abundant  cross-references,  and  thus  all  difficulty 
in  investigation  is  avoided.  The  subjects  are  ar- 
ranged aftier  the  method  of  a  dija^est,  of  the  best 
quality,  and,  consequently,  any  title  may  be  ex- 
amined, and  almost  all  the  law  there  is  upon  the 
subject  obtained. 

There  is  one  feature  which  is  especially  worthy 
of  commendation.  Every  paragraph  of  every  case 
is  numbered  to  the  end  of  tne  particular  subjeet  In 
hand,  and  at  the  beginning  of  each  paragraph  are 
what  are  called  catch  words,  which  indicatea  the 
doctrine  laid  down  therein,  and  often  contains 
the  whole  point.  When  the  series  are  to  be 
used  as  reports,  all  that  is  required  in  a  reference 
to  the  table  of  cases,  by  which  means  the  cases 
desired  are  easily  discovered.  This  table  of  oases 
is  a  perfect  moael,  there  being  subdivisioni»oon- 
taining  the  names  of  all  vessels,  b^nks,  etc  Thtis, 
if  one  desires  to  find  a  case  in  which  a  bank  figures 
as  one  of  the  parties,  he  may  refer  to  the  special 
list  of  banks. 

Every  feature  of  the  publication  indicates  a 
strong  contrast  between  it  and  the  original  re- 
ports In  this,  that  every  means  is  adopted  for  fa- 
cilitating the  investigations  of  the  practitioner; 
the  reporters,  on  the  other  hand,  seem  to  have  an 
instinctive  desire  tonlace  the  materials  for  which 
he  is  searching  as  far  beyond  his  reach  as  possi- 
ble. 

The  work  is  being  compiled  by  W.  G.  Myer, 
Esq.,  who  has  made  quite  a  reputation  by  his 
digests  and  indexes.  He  has  demonstrated  bv  his 
first  volume  of  this  series  that  a  work  involving 
the  tact  required  by  this,  could  have  fallen  into 
the  hands  oi  no  one  more  competent  This  volume 
is  printed  in  large,  bold  type,  and  is  bound  in  the 
best  manner.  Ko  publication  will  receive  a  more 
hearty  welcome  in  our  aaneium  than  this  one.  and 
we  await  with  impatience  the  completion  of  this 
great  undertaking. 


Trom  the  Central  Law  Journal,  {March  7,  1884) ,  4nfier  examining  Vol,  9. 

If  the  whole  work  is  accomplished  with  the  same  satisfaction  which  these  two  volmnes  have  given, 
there  certainly  ought  to  be  no  doubt  in  the  minds  of  the  publishers,  as  to  the  success  of  the  project. 
It  is  true  that  the  bar  is  conservative  and  it  requires  time  to  impress  the  legal  fhitemity  with  the 
merit  of  progressive  plans.  This  with  the  cmng  down  which  it  is  receiving,  and  will  continue  to 
receive,  at  the  hands  of  those  publishers  with  whose  reports  this  series  apparentiy  competes,  renders 
the  adoption  of  the  idea  difficult,  and  will  compel  the  publishers  to  make  oforts  of  more  than  ordinary 
character.  Still,  we  think  that  in  the  end,  the  profession  will  begin  to  perceive  the  merits  of  the 
work,  and  will  conclude  that  it  is  a  necessary  incident  to  every  well  cared  for  library. 

This  volume  completes  the  subject  of  Appeals  and  Writs  of  Error,  which  is  divided  into  twenty* 
nine  chapters,  and  treats  fuUy  of  Arbitration  and  Awards,  Assignment  and  Attorneys.  At  the  end  of 
this  volume  is  the  table  of  cases  to  volumes  I  and  IL  and  the  index  to  the  same  volumes,  which  is  very 
well  done  by  one  who  seems  to  be  no  novice  in  legal  literary  work. 

Desiring  to  convince  ourselves  of  the  judiciousness  with  which  cases  have  been  reduced  to  a 
digested  form,  we  have  examined  a  number  of  them,  and  we  are  of  the  firm  opinion  that  the  whole 
meat,  of  eveiy  case  digested,  is  contained  in  the  digest  To  be  sure,  we  had  already  the  assurance  of 
distinguished  authors  to  that  effect,  but  all  doubts  in  our  mind  have  been  dispelled  by  this  personal 
scrunity  of  a  list  of  cases  selected  at  random.  This  series  can  therefore  be  well  substituted  for  the 
original  reports,  and  they  are  certainly  in  a  mach  more  available  form.  We  have  no  reason  to  alter 
the^  views  previoaalj  expressed  by  us,  and  we  are  glad  that  we  have  one  more  volume  in  our  sanctum 
as  a  support 


BCH0B8  FBOH  THE  PBB88. 


From  tU  Botton  Adv§rtU4r,  (Mmreh  t,  1»4.) 

Whote  law  book  critie  Ib  one  of  tho  best  known,  and  mott  highly 

respected  reviewers  in  this  ooontrj. 


In  Mr.  Kyer's  ^'Federal  Decisions*'  we  find  a  new 
method  of  reporting,  bat  one  no  less  comprehen- 
slve  than  the  system  to  which  we  have  been  accus- 
tomed. Indeed,  the  title  is  a  modest  one,  in  view 
of  the  vast  labor  represented  and  of  the  advantage 
which  it  promises,  both  for  the  bench  and  the  biff. 
It  is  intended  to  include  all  the  decisions  of  the 
federal  courts,  both  those  which  have  been  publish- 
ed in  the  regular  reports  and  those  which  are  to  be 
found  in  the  various  periodicals  and  in  the  different 
state  and  territorial  reports. 

The  important  oases  are  to  be  pablished  in  Ml ; 
and  those  decisions  which  simply  affirm  or  follow 
some  leading  case,  or  which  turn  merely  upon  some 
particular  state  of  facta,  without  enunciating  anv 
real  principle  of  law,  are  to  be  only  digestea. 
Where,  as  often  occurs,  a  later  case  reviews  and  af- 
firms a  series  of  previous  cases  upon  the  same  sub- 
ject matter,  sucn  later  case  is  to  be  ^ven  in  full, 
and  the  others  digested.  All  the  decisions  are  to 
be  arranged  logically,  rather  than  chronologically 
or  topically,  according  to  the  subjects  oonsidered; 
all  the  cases  being  assigned  to  the  various  heads  of 
the  law,  and  these  heacb  being  divided  and  subdi- 
vided suitably,  for  convenience  of  arrangement  and 
for  reference,  in  the  same  system  that  is  adopts  in 
digests. 

At  the  head  of  each  division  is  riven  a  summary 
of  the  points  of  law  embraced  in  tnat  division,  fol- 
lowed by  the  cases  in  full,  divided  into  convenient 
paragraphs,  each  of  which  is  preceded  by  a  brief 
statement  of  the  point  embraced  in  it.  At  the  end 
of  these  cases  is  a  digest  of  the  points  applicable  to 
the  jMirticular  subdivision,  taken  both  from  those 
cases  which  are  to  appear  in  full  under  some  other 
head  or  subdivision  and  ftom  those  which  are 
not  to  be  given  in  fdll  in  any  part  of  the 
work.  It  is  accordingly  antidpatea  that  the  work, 
when  completed,  will  give  all  that  has  been  decided 
by  the  federal  courts  on  each  topic  of  the  law,  ar- 
ranged logically  and  in  order,  and  mainly  stated  in 
the  very:  words  of  the  court,  though  with  the 
matter  of  over  800  volumes  compressed  into  less 
than  thirty. 

The  work  is  one  of  which  the  proper  performance 
demands  unwearied  patience  and  the  naidest  and 
dreariest  labor;  but  we  doubt  very  much  if  it  is 
not  the  kind  of  work  which  must,  sooner  or  kiter, 
be  applied  to  all  of  our  reports,  if  they  are  to  be 
brougnt  into  any  manageable  compass.  Of  Amer- 
ican reports  alone  there  are  now  more  than  8,000 
volumes ;  and  the  muster-roll,  already  formidable 
to  those  who  expect  no  more  than  the  ordinary 
length  of  life,  is  increasing  bv  more  than  100  vol- 
umes every  year,  to  say  nothing  of  the  constantly 
swelling  bulk  of  the  Aiglish  and  colonial  reports, 
all  founded  on  the  common  law,  and  all  available 
and  dangerous  to  the  lawyer  and  the  student.  The 
"American  Decisions"  and  "American  Reports" 
have  been  found  serviceable  devices,  but  their  ar- 
rangement and  object  must,  in  practical  conveni- 
ence, yield  to  those  adopted  by  Mr.  Myer.  His 
method  combines  the  merits  of  a  digest  and  of  a 
volume  of  reports;  we  have  the  scope  and 
treatment  of  the  latter,  with  the  methodical 
arrangement  of  the  former. 

Many  lawyers  will  indeed  object  to  the  abrid^ent 
of  any  cases,  and  yet  more  strongly  to  the  limita- 
tion of  others  to  a  mere  digestea  reference ;  but 
a  little  reflection  will  at  once  show  that  some 
abridgment  and  some  omission  are  indispensable, 


if  the  body  of  the  reports  is  to  be  brought  into  any 
reasonable  oompasi.  After  a  principle  has  been 
afirmed  in  a  dosea  dedmons.  why  should  oor 
books  l>e  encombared  with  a  hondred  more  rep- 
etitions, to  be  renewed  whenever  a  petseveriag 
litigant  or  a  shifty  attorney  chooses  U  call  the 
prindple  in  question  t  Is  there  nothing  lo  certain 
thai  iU  affirmation  is  needless  ? 

For  oar  part,  we  are  indined  rather  to  think  that 
there  has  been  in  this  volume  too  little  condensa- 
tion and  too  little  omission;  but  the  editors  hav% 
no  doubt  wisely,  preferred  to  err  rather  by  indud- 
ing  too  much  than  too  little. 

The  real  and  vital  test  of  the  value  of  saeh  a 
work  as  this  is  its  accuracy,  its  thoroughness  and 
its  absolute  copiousness.  These  points  can  be  fully 
determined  only  by  the  test  of  daily  use;  but  we 
have  examined  this  first  volume  with  no  little  care, 
and  have  been  unable  to  find  any  blemishes  under 
either  of  these  heads.  So  ikr  as  we  can  see  from 
the  publishers'  statement  of  the  editorial  labor,  cer- 
tainly eveiy  possible  precaution  has  been  tak^ 
against  error  or  omission,  each  part  of  the  wotk 
being  passed  through  so  many  successive  competent 
hands  as.  at  any  rate,  to  minimise  the  possibilities 

The  work  is  certainly  oonstraeted  upon  a  plan 
which,  though  novel,  is  of  manifest  merit ;  it  includes 
the  series  of  decisions  which.throughout  this  country, 
is  confessedly  more  valuable  than  any  other ;  and 
it  includes  the  contents  of  volumes,  many  of  which 
are  now  out  of  print,  and  a  complete  set  of  which 
could  scarcely  be  obtained  by  any  one. 

It  seems  to  as  that  Mr.  Myer's  work,  when  ftilly 
carried  out,  will  be  found  to  be  an  extraordinarilv 
valuable  contribution  to  the  stady  of  the  law;  ana 
we  very  strongly  suspect  that  he  liss  found  the  basia 
upon  which  all  our  reports  will  in  the  future  havo 
to  be  reconstructed.  He  has  well  embodied  and 
carried  out  the  idea  that  was  in  the  mind  of  Mr. 
Beed,  when  he  said  in  his  "American  Law  Studies;''' 
that  we  should  expect  in  fhture  series  of  reports  "il 
great  but  accurate  condensation  of  the  opinions,, 
and  a  much  more  condse  statement  of  the  nets,  so 
that  only  the  cases,  the  judgments,  and  the  grounds 
of  the  latter,  will  be  given.  Such  compression 
willbeai^ly  aid  the  mudent  in  mastermg,  and 
the  practitioner  and  author  in  consulting  and 
making  use  oi^  the  reports ;  and  it  will  be  one  of 
the  ways  by  which  a  substitute  for  the  multiplying 
volumes  will  be  cheaply  furnished  to  every  law- 
office."  But  Mr.  Myer  nas  gone  further  in  the  way  of 
improvement  than  Mr.  Beed's  antidpations  extend- 
ed ;  for  he  has  added  the  great  oonvenience  of  a 
logical  and  systematic  arrangement  bysabjeets  to 
the  merito  enumerated  by  Mr.  Beed ;  and  tms  it  is 
which  seems  to  us  to  be  uie  greatest  advantsge  in 
his  treatment.  In  this  first  volume,  which  covers 
titles  under  the  letter  A«  half  through  «' Appeals 
and  Writs  of  Brror,"  the  work  has  been  well  and 
wisely  done ;  only  the  right  cases  have  been  selected 
for  abridgment  and  digesting;  and  the  publishers 
have  certainly  a  right  to  say  that,  upon  each  of  the 
subiecis  here  ooverod,  the  lawyer  can  leam  more, 
in  less  time,  of  what  has  been  dedded  by  the 
United  States  courts  than  by  using  any  other  Dooks 
which  are  yet  available  to  the  profession. 

If^  as  we  may  well  expect,  the  remaining  vol- 
umes are  executed  with  tne  same  careful  skul  and 
thoroughness,  the  yroik  will  be  one  of  the  very 
highest  value. 


iTOTIOBI 


We  contemplated  printing  all  the  notices  of  Myer's  Federal  Decisions  at  length, 
as  on  the  first  two  pages  of  "  Echoes,"  but  we  find  that  to  do  so  will  soon  make  a  large 
volume.  Frem  all  sources  come  the  same  uniform  and  unlimited  praise.  Therefore,  we 
have  concluded  to  print  only  enough  to  fully  satisfy  inquirers  of  the  merits  of  the  series. 


IFrom  the  OMo  I^w  Journal,  March  15.] 
»  «  *  *  « 

A  new  departure  is  undertaken  in  the  method 
of  arrangement.  The  decisions  are  gathered  under 
the  subject  upon  which  they  treat,  without  regard 
to  chronology.  This  innovation  will  receive  uni- 
versal indorsement  as  a  great  improvement  upon 
the  chronological  arrangement  plan.  At  the  end 
of  each  series  of  cases  b  a  digest  of  points  appli- 
cable to  the  particular  sub-division  or  the  subject. 
The  present  velume  which  contains  the  subjects 
from  «*Accounts  "  to  "Appeals  and  Writs  of  Error," 
shows  great  painstaking  care  and  labor. 

The  work  is  a  great  undertaking,  but  the  name 
of  the  publishers  is  a  sufficient  guaranty  that  it 
will  be  carried  through  to  completion  upon  the 
plan  of  its  inception.  We  predict  for  it  great 
popularity. 

{From  the  Sotton  Advertiser,  March  16.] 
The  second  volume  of  Myer's  Federal  Decisions 
indudes  the  residue  of  the  subjects  under  the 
letter  A :  the  main  topics  treated  of  being  Appeals 
and  Writs  of  Error,  Apprentices,  Arbitration  and 
Award,  Assignment,  and  Attorneys.  Under  each 
of  these  hea&,  there  is  furnished  to  the  reader  all 
that  has  been  decided  by  the  United  States  Courts, 
in  the  same  manner  and  with  the  same  detail  that 
we  lately  recapitulated  in  our  notice  of  the  first 
Tolume, 

The  good  Judgment  with  which  the  cases  under 
these  heads,  which  have  not  been  fully  reported, 
have  been  limited  to  a  mere  digest-reference  is 
attested  by  the  authority  of  such  eminent  writers 
as  Messrs.  M.  M.  Bigelow,  James  Schouler,  and 
J.  L.  High. 

The  same  high  standard  of  diligence  and  exact- 
ness which  we  found  in  the  first  volume  character- 
izes ^is  continuation  of  the  work ;  and  we  consider 
it  a  matter  of  congratulation  that  we  may  soon 
expect  to  have  the  labors  of  the  Federal  Courts 
made  so  convenient  and  easy  of  access. 


[From  the  Maryland  Law  Record^  March  15.] 


We  have  received  from  the  publishers  Vol.  I 
of  this  work. 

*  «  «  «  « 
The  method  of  arrangement  is  a  new  one.    The 

entire  series  of  decisions,  comprising  all  heads  of 
law,  are  to  be  arranged  alphabetically,  according 
to  the  subject  matter. 

«  «  «  «  « 

All  important  cases  will  be  published  in  full, 
but  cases  which  merely  affirm  or  follow  some  l^ad- 
ing  case,  or  those  which  are  based  upon  a  particu- 
lar state  of  facts,  and  do  not  announce  any  im- 
portant principle  of  law,  and  in  some  instances 
those  which  turn  upon  a  well  settled  principle  of 
law,  will  n^t  be  published  in  ftill,  but  only  digested, 
the  extract  to  be  sufficiently  fiiU  for  all  practical 
purposes. 

*  «  «  «  * 
We  believe  that  for  reference  and  practical  use 

the  plan  of  arrangement  is  the  best  that  has  ever 
been  adopted.  It  is  as  much  superior  in  this  re- 
spect to  tne  original  reports,  as  Appleton's  Ency- 
clopedia in  its  present  form  is  to  wnat  it  would  be 
were  the  works  of  each  of  its  contributors  given 
in  toll  and  in  dhronologioal  order.  The  plan  is 
carried  out  with  much  ability  and  thoroughness. 
«  «  *  «  « 

Mr.  Myer,  whose  ability  is  conceded,  will  be 
assisted  in  the  final  arrangement  of  important 
topics  by  such  eminent  law-writers,  as  BenJ. 
Yaughan  Abbott,  John  W.  Daniel,  J.  L.  Higb» 
Leonard  A.  Jones,  Jas.  Schouler  and  others. 

The  publishers  offer  to  send  specimen  pages  of 
the  work  on  application,  or  for  four  cents  in  stamps 
to  send  a  fifty  ja^e  pamphlet  giving  tlie  subject  of 
Bailment  in  fulC  Parties  interested  in  such  a 
work  will  do  well  to  write  to  them. 


[  From  the  Louieville  CourUr  Journal,  March  17, 

after  examining  Vol.  I.] 

«  *  «  «  « 

No  work  ever  attempted  in  this  country  will  do 
so  much  to  produce  uniformity  and  harmony 
between  the  aifferent  States  and  between  them 
and  the  Federal  Courts.  It  will  result  in  or  rather 
produce  in  a  measure  a  complete  codification  of 
American  la^  as  far  as  is  ])ossible  as  long  as  our 
dual  system  of  Oovemment  lasts. 
»  *  «  »  « 

All  the  cases  referring  to  any  particular  subject, 
will  be  given  in  full  in  tne  treatise  on  that  subject. 
At  the  end  of  a  series  of  cases  there  will  be  a 
digest  of  points  applicable  to  the  particular  sub- 
division of  the  subject,  and  at  the  end  of  the  work 
there  will  be  a  final  table  of  contents  and  a  general 
index  so  arranged  as  to  enable  the  reader  to  find 
the  most  obscure  point. 
*  «  »  « 

Mr.  Myer  has  succeeded  in  getting  the  very 
ablest  law-writers  in  the  ooiuitiy  to  assist  him  in 
this  work  by  preparing  the  law  on  those  subjects 
to  which  their  studies  nave  been  speeially  directed. 


and  upon  which  they  have  in  many  instances  al- 
ready published  works. 

If  this  vast  and  wonderful  enterprise  should  be 
as  happily  executed  as  it  has  been  ably  and  wisely 
conceived,  it  willprove  to  be  an  Encyclopedia  of 
American  law.  It  is  beyond  a  doubt  the  greatest 
and  most  ambitious  legal  work  ever  attempted  in 
this  country. 
#  #  *  »  ♦ 

It  required  a  great  mind  to  conceive  it,  and  it  will 
require  great  abili^  and  industry  to  execute  it. 
The  reputation  of  Mr.  Myer  and  of  his  able  and 
leamedi  assistants  is  a  guarantee  of  success  which 
every  lawyer  can  safely  trust.  The  undertaking  is 
so  vast  and  comprehensive,  yet  so  happily  planned^ 
that  when  completed  it  will  be  to  all  American 
lawyers  a  Ubrary  in  itself,  and  destined  to  affect  at 
once  in  the  most  perceptible  way  the  decisions  of 
the  State  courts. 

It  is  impossible  in  this  article  to  give  the  details 
of  the  entire  plan  of  this  great  work;  they  cover 
every  standpomt  from  which  a  case  can  be  con- 
sidered, ana  firom  which  the  subject  decided  in  it 
can  be  discussed. 


BCHOES  FROM  THE  PRESS. 


[From  John  W.  Daniel,  author  of  the  beat  known  book  extant  on  *  *Kegotiable  Paper. "] 

The  "  Federal  Deddens  **  now  being  published  under  the  editorial  supervision  of  the  well-known 
author,  Mr.  W.  O.  Myer,  appears  to  me,  from  an  examination  of  Volumes  I  and  H,  and  of  the  pros- 
pectus, to  be  an  admirably  planned  work,  and  I  doubt  not  that  they  will  prove  the  most  useful  and 
convenient  series  of  Reports  of  Federal  Cases  that  have  yet  been  offered  to  the  profession  in  oom- 
pendious  form.  The  clear  and  comprehenttive  method  of  presenting  the  body  of  Federal  Law  will 
greatl}r  aid  the  labors  of  research,  and  put  the  adjudications  of  all  the  Federal  Courts  within  reach  of 
practising  lawyers  at  a  comparatively  low  cost.  1  am  satisfied  that  the  work  deserves  success,  and 
cordially  recommend  it. 


[From  the  St.  LouU  JUjwdlfcaa.] 
»  *  «  «  * 

It  is  a  very  important  work  to  a  law  practitioner, 
and  will  constitute  a  most  valuable  law  library  in 
itself.  The  first  volume  of  the  work  has  been 
gladly  welcomed  and  warmly  commended  by 
eminent  jurists  and  the  law  journal  editofs,  who 
approve  of  its  arrangement  and  commend  its  full- 
ness and  accuracy. 

[JVoiii  the  Cincinnati  Oaztttt  ] 

«  «  »  »  * 

The  arrangement  will  be  by  topics  alphabetically 
arranged  as  in  a  digest,  with  suitable  cross  refer- 
ences. As  the  result,  the  working  lawyer  is  promised 
at  about  one-sixth  the  cost  of  the  original  Reports, 
everything  in  them  that  can  he  of  any  value  to 
him  In  his  practice. 

It  is  a  new  undertaking,  evidently  involving  a 
great  outlay  in  editorial  and  other  expense,  and 
IS  rather  venturesome  in  both  publishers  and  edi- 
tors. It  is  largely  due  to  tne  great  cost  of  the 
original  Reporto  and  the  great  difficulty,  almost 
impoesllnlity,  of  obtaining  a  set  •f  them  at  any 
price.  Ko  reports  are  so  valuable  to  the  lawyer 
as  these  of  the  Supreme  Court,  aod  none  cany 
greater  weight  in  the  State  courts. 
«  •  *  «  « 

The  editor,  Mr.  Myer,  is  well  and  fisvorably 
known  by  his  indexes  of  the  Supreme  Court  and 
various  State  Reports.  They  are  a  soarantee  of 
the  wise  execution  of  the  present  work.  The  list 
of  editors  encaged  to  assist  him  in  the  final  ar- 
ranffement  of  the  work  contains  many  names  of 
well-known  legal  writers  of  high  stand mg. 
*  «  *  «  * 

We  have  especially  noticed  the  treatment  of  the 
subjects,  *' Actions"  and  **  Agency."  Careful  ex- 
amination has  satisfied  us  of^the  great  merits  of 
the  work.  It  is  worthy  of  commendation  to  our 
lawyers,  who  should,  we  think,  feel  a  sort  of  grati- 
tude for  it. 

[Troin  the  Boeton  Journal.] 

The  Gilbert  Book  Company  of  Sl  Louis  have 
undertaken  the  publication  of  a  very  important 
collection  and  reprint  of  Federal  Decisiens,  whose 
value  and  convenience  members  of  the  legal  pro- 
llMsion  will  be  quick  to  appreciate. 


The  intention  of  the  editors  is  to  publish  all 
aceessible  Federal  Decisions,  either  in  full  or  in  a 
digested  form,  whether  found  in  the  re^lar  series 
oireports  or  scattered  through  the  various  period- 
icals and  State  reports,  including  the  opimous  of 
the  Circuit  Court  of  the  District  of  Columbia,  the 
most  valuable  opinions  of  the  Territorial  Courts, 
and  the .  opinions  of  gen(>ral  importance  of  the 
Court  of  Claims  and  the  Attomey-Oeneral. 

«  «  «  « 

The  cases  are  classified  under  the  general  heads 
of  the  law,  and  these  are  divided  for  oonvenience 
of  arrangement  and  reference.  A  great  deal  of 
time  ana  labor  has  clearly  been  spent  upon  the 
editorial  work,  with  the  result  of  making  a  com- 
pendium which  lawyers  will  find  invaluable  for 
reference  and  consultation. 

«  *  •  * 

The  first  two  volumes  oover  topics  under  the 
letter  A,  and  are  sunplied  with  thorough  indexes 
of  eases  reported  ana  dted  and  principles  applied. 


{From  the  New  T^k  DotOf  Regieter,  Marek  S.] 

A  Law  Journal. 

The  first  two  volumes  of  the  new  and  very  im- 
portant series  of  reports  cannot  fail  to  predmoe  a 
very  fisvorable  itapression  upon  the  members  of 
the  legal  profession  throughout  the  United  Stotes. 
Mr.  Myer  is  well  known  as  a  careful  compiler,  and 
the  list  of  those  who  are  to  assist  him  in  arranging 
the  various  subjects  comprises  the  names  of  those 
who  are  widely  known  as  legal  authors. 
«  *  *  «  « 

The  arrangement  is  simple.  Cases  ve  assigned  to 
the  general  heads  of  the  law,  and  these  are  divided 
and  subdivided,  with  head  notes  or  table  of  con- 
tents at  the  head  of  each  subject. 
♦  ♦  *  » 

At  the  end  of  a  series  of  cases  is  a  digest  of  points 
applicable  to  the  particular  subdivision  of  the  sub- 
ject . 

The  publishers  deserve  praise  for  the  excellent 
execution  of  the  typography  of  the  work. 


From  Hon.  M.  R.  Watte,  Chief  Justice  of  U.  S.  Supreme  Court. 

On  examining  the  first  400  pages  of  Volume  I,  he  wrote.— "Thus  far  Mr.  Mver  appears  to  have 
done  his  work  well,  and  that  is  good  evidence  of  his  fitness  for  the  place  in  which  ne  has  oeen  put.  He 
has  the  right  idea  as  to  what  such  a  book  should  be." 

Later  he  writes,  after  using  Vols.  I  and  TL,  "I  am  more  than  ever  satisfied  with  the  value  of  the 
publication.  The  subject  of  Appeals  and  Writs  of  Error,  I  frequently  consult,  and  alu}ay8  with 
satisfactum,'* 


ECHOES  FROM  THB  PRESS. 


{From  the  Daily  American,  NathvUle, 
Tenn.t  March  M.] 

«  «  «  « 

The  publioation  has  the  approval  of  the  law 
lonmals  and  ablest  law  book  critics  in  the  country. 
In  the  series  it  is  intended  to  include  all  the  deci- 
sions of  the  Federal  Courts,  both  tiiose  which  have 
been  published  in  the  regular  reports  and  those 
which  are  to  be  found  in  the  various  periodicals, 
and  in  the  diiferent  State  and  Territorial  reports. 
«  «  »  * 

The  real  and  vital  test  of  the  value  of  such  a 
work  as  this  is  its  accuracy,  its  thoroughness  and 
its  absolute  copiousness.  So  far  as  we  can  see 
certainly  every  possible  precaution  has  been  taken 
against  error  or  omission,  each  part  of  the  work 
being  passed  through  so  many  successive  and  com- 
petent hands  as,  at  any  rate,  to  minimize  the  poe- 
sibUitieB  of  mUtakes. 

*  *  ♦  * 
The  work  is  certainly  constructed  upon  a  plan 

which,  though  novel,  is  of  manifest  merit. 

*  «  «  » 
If  the  remaining  volumes  are  executed  with  the 

same  careful  skill  and  thoroughness,  the  work  will 
be  one  of  the  very  highest  value. 

[lYoiR  the  Wathington  Law  Reporter.] 
»  ♦  ♦  ♦ 

From  an  examination  made  of  volume  one,  we 
are  convinced  that  if  the  series  is  continued  with 
the  same  care  and  ability,  it  will  prove  an  almost 
invaluable  addition  to  tiie  law  literature  of  tiie 
country* 

The  Dook  is  much  more  than  a  digest;  the  deci- 
sions upon  various  subjects  are  arranged  so  that 
thev  can  be  readily  examined  and  the  important 
leaoing  oases  are  published  in  fiill. 

*  *  ♦  ♦ 
The  vast  number  of  volumes  of  reports  that  are 

being  issued  each  year— a  great  manv  of  them  con- 
taining scarcely  a  single  opinion  of  value  to  the 
profession  at  lar^e— must,  in  the  future,  compel  a 
compilation  similar  to  the  work  nndertaken  by 
Mr.  Myer  in  this  book. 

[From  the  Legal  Intelligencer,  Philadelphia, 
March  21.] 

*  *  ♦  ♦ 

This  projected  work,  of  which  the  first  volume 
is  now  presented,  is  an  undertaking  of  considerable 
magnitude.    The  intention  id  to  group  under  ai- 
phabetioal  heads  all  the  Federal  Decisions. 
«  •  •  « 

The  plan  is  exoellent^-«nd  its  satisfactory  execu- 
tion depends  on  the  ability  and  Judgment  of  those 
to  whom  it  is  committed*  Upon  this  point  it  is 
promised  that  this  work,  subject  to  the  general 
supervision  of  Mr.  Myer,  is  and  will  be  intrusted 
to  certain  gentlemen  whose  lames  are  given  in  the 
prospectus.  They  are  of  distinguished  legal  at- 
tainments and  of  unquestioned  prominence  of  the 
Bench  and  in  legal  literature,  whose  names  are 
familiar  to  the  profession. 

*  «  «  » 
This  projected  work  promises  to  be  an  important 

professional  aid,  the  value  of  which  is  manliest. 

{Prom  the  Albany  (N.  T.)  Timet.} 

The  Gilbert  Book  Company  of  St.  Louis  have 
undertaken  the  publication  of  a  very  important 


collection  and  reprint  of  Federal  Decisions,  whose 
value  and  convenience  members  of  the  legal  pro- 
fession will  be  quick  to  appreciate. 

*  *  *  ♦ 

With  Mr.  Myer  are  engaged  in  the  aditorship 
and  the  arrangement  of  the  subjects,  Messrs.  Ben- 
jamin Yaufi^han  Abbott,  Robert  D.  Benedict,  Ed- 
mund H.  Bennett,  Melville  M.  Bigelow,  Benjamin 
R.  Curtis,  G.  W.  McCrary,  James  Schouler,  Wil- 
liam F.  Wharton  and  a  number  of  other  well- 
known  lawyers. 

*  *  *  * 

The  cases  are  classified  under  the  general  heads 
of  the  law,  and  these  are  divided  for  convenience 
of  arrangement  and  reference.  A  great  deal  of 
time andlabor  has  clearly  been  spent  upon  the 
editorial  work,  with  the  result  of  making  a  com- 
pendium whidi  lawyers  will  find  invaluable  for 
reference  and  consultation.  The  contents  of  the 
one  hundred  and  five  volumes  of  Supreme  Court 
Reports,  the  one  hundred  and  forty-two  volumes 
of  Circuit  and  District  Court  Reports,  and  sixW- 
flve  other  volumes  of  miscellaneous  reports  will  be 
included  in  the  work. 

{From  the  Chicago  Inter  Ocean ,  March  n.] 

*  *  *  * 

The  plan  of  the  work  is  to  combine  all  the  essen- 
tial merits  of  full  reports,  an  alphabetically  ar- 
ranged digest,  and  a  synoptical  treatise  directly 
from  the  lumds  of  Federal  Judges,  covering  every 
department  of  Federal  law  completely  and  ex- 
haustively before  passing  to  any  other.  For  this 
Surpose  the  managing  editor  of  the  series,  Wm.  G. 
[yer,  Esq.,  is  douotless  the  most  competent  person 
who  could  have  been  selected,  havmg^  been  ad- 
mirably prepared  for  this  work  by  his  previous 
labors  m  preparing  his  well-known  Index  to  the 
United  States  Supreme  Court  Reports,  and  indexes 
to  the  State  reports  of  Dlinois,  Iowa,  Ohio,  Mis- 
souri and  Tennessee,  his  digest  of  Texas  reports 
and  loical  works  on  pleading  and  practice. 


The  editor  makes  it  a  rule  first  to  digest  eveiy 
case,  not  by  taking  a  scissors  and  cutting  out  from 
the  opinion  such  portion  of  the  Judge's  language 
as  seems  to  enunciate  some  valuable  general  prin- 
ciple of  law,  but  by  carefully  compiling  an  accu- 
rate statement  of  the  points  on  which  the  decision 
of  the  case  turned,  as  on  those  only  does  the  lan- 
guage of  the  court  constitute  an  addition  or  aoore- 
tion  to  the  body  of  legal  learning  previously  ex- 
isting. For  that  alone  is  the  decisicn  valuable  as 
a  report  The  general  legal  propositions  uttered 
by  tne  court  in  arriving  at  its  conclusion  on  the 
contested  point  are  used  merely  for  illus^Tation  or 
as  stepping  stones  in  the  process  of  argument,  and 
are  no  part  of  the  decision  itself^  ana  derive  no 
new  autiiority  from  their  reiteration  in  this  con- 
nection. 
*  »  ♦  ♦ 

The  mode  in  which  tbe  work  has  been  done  thus 
far  has  received  the  emphatic  approval  of  our  law 
journals. 
»  «  #  * 

The  theory  upon  which  the  work  is  prosecuted  is 
excellent.  The  work  of  abridging  the  law,  or  as 
least  its  evidences,  as  the  materials  accumulate  it 
as  inevitable  and  valuable  a  part  of  the  evolution 
of  society  as  any  that  can  be  performed. 


EXTRACTS    RROM    LEiTTERS 


vntrmH  by 


EMINENT  AND  WELL-KNOWN  JURISTS. 

[All  UicM  lettcn  and  maay  oChen,  printed  in  Aill,  will  be  icnt  by  nun  on  application.] 


Thus  far  Mr.  Myer  appears  to  have  done  hifi  work 
well,  and  that  is  good  evidence  of  his  fitness  for  the 
place  in  which  he  has  been  pat.  He  has  the  ri^ht 
idea  as  to  what  such  a  book  should  be. — M.  IL  Watte, 
ChUf  Justice  of  UnUed  8UU—  Supreme  Oimri* 

The  plan  seems  to  be  executed  with  ability,  and 
I  cannot  but  think  will  become  popular  through 
its  proved  utility.— ;9<«m^  Maihewe  of  the  U.  8 
Supreme  Court,  t 

In  Mr.  Myer's  Index  of  the  U.  8.  Supreme  Cour 
reports  we  have  a  guaranty  of  good  work  in  the 


fropoeed  publication.    That  Index  is  the  first  book 
turn  to  when  I  want  to  find  anything  in  our  re- 
ports.—JbsepA  P.  Bradley,  of  the  IT.  S.  Supreme 


Court 

Permit  me  to  say  that  I  ooncur  in  what  the  Chief 
Justice  and  Mr.  Justice  Bradley  say  of  your  editor. 
I  have  from  the  first  used  his  *«  Index,"  both  that 
of  the  Supreme  Court  and  Tennevee  Beports,  and 
invariably  use  them  to  begin  an  investigation.  I 
have  a  very  high  opinion  of  his  qualifications  for 
the  work  in  which  he  is  engaged,  and  think  the 
profession  can  rely  on  him. — E.  S.  Hammond, 
Judge  of  U.  S.  Dietriet  Court,  Memphie,  Term. 

1  take  pleasure  in  saving  that  Mr.  Myer  is  wel 
fitted  by  learning,  scnolarship,  industry  and  pro' 
found  knowledge  of  the  law,  to  prepare  and  take 
charee  of  such  a  work.  Tour  work  meets  my  un- 
qualified approval.— fl.  S,  Ortont  Wie.  Supreme 
Court, 

The  pages  of  the  work  now  before  me  impress  me 
with  the  Delief  that  the  editor  has  mastered  his 
plan,  has  given  his  work  scrupulous  care,  and  has 
Drought  to  his  task  keen  powers  of  discrimination 
and  analysis.  The  notes  are  well  selected,  concisely 
worded,  and  Judiciously  arranged.  In  everv  way 
the  work  seems  a  good  one,  and  to  be  in  capa Sle  and 
worthy  hands. — Byron  JT.  Elliot,  Judge  Supreme 
Court  of  Indiana, 

All  things  considered,  it  seems  to  me  that  your 
work  executed  with  such  fidelity  as  to  gain  a  repu- 
tation for  reliability,|wlll  be  more  serviceable  to  the 
general  practitioner  than  would  be  the  original  vol- 
umes, which  vou  will  arrange  and  oondense.— 
Jamee  B,  Blacky  Commieeioner  Sup.  Court  of  hir 
diana^ 

The  work  submitted  has  been  well  done,  and  the 
reputation  of  Mr.  Myer  as  an  able  and  careful 
editor,  g^ves  promise  that  tne  series  will  be  well 
and  carefully  edited  and  arranged.— G.  M.  Sekbin, 
Judge  United  States  Dietriet  Court,  Nevada, 

There  can  be  no  doubt  of  the  excellence  of  your 

Slan.  I  have  been  much  aided  by  Mr.  Myer's  In- 
exes,  to  which  I  t^uentlv  refer;  and  ft*om  what 
I  have  seen  of  his  work,  I  believe  him'  to  be  un- 
commonly capable  and  painstaking. — R,  A.  Bake-^ 
well,  Aeeodate  Judge  8L  Louie  Cwart  of  Appeals* 
The  index  nart  of  your  plan  is  admirable,  and  in 
the  hands  of  Mr.  Myer,  with  whose  work  in  this  di- 
rection I  am  entirely  familiar  from  constant  use. 
I  can  say  that  the  work  cannot  be  done  better.— 
J.  D.  Weetcott,  of  Sup.  Court  of  Florida. 


I  had  an  impression  when  I  began  the  examine 
tion  of  your  plan  I  should  have  several  suggestion 
to  make.  But  a  further  examination  has  shown 
that  each  one  of  them  has  been  anticipated.  If  the 
work  is  carried  out  as  promised  by  the  spedmen 
pages,  it  will  certainly  be  a  great  thing  aooomplish- 
ed  for  the  profession.  A  better  work  even  thui  the 
original  publications.— CSIos.  Danforth,  of  Supreme 
Court,  Maine. 

The  entire  arranffement  of  the  work  is  admirable. 
Where  I  discovered  matters  in  which  improvements 
might,  as  I  supposed,  be  made,  on  fuller  refiection 
I  always  fonna  that  the  deficiency  was  imaginaiy 
—that  the  supposed  want  was  provided  for  under 
the  exhaustive  plan  for  the  execution  of  the  worii. 
--Itieh*d  S.  Walker,  of  Texas,  Presiding  Judge  of 
Commission  of  Appeals  Court. 

It  embodies  so  many  attractive  fe^tmes,  that  one 
cannot  help  wondering  how  it  happens  that  no 
publisher  has  heretofore  undertaken  toe  same  thin^. 
— Edward  Lewis,  Presiding  Justice  of  the  St.  Louss 
Court  of  Appeals. 

The  **  new  departure  "  is  so  eood  that  'tis  strai^ 
it  has  not  been  adopted  heretofore.— W.  H,  Sesvsrs, 
Chief  Justice  Sup.  Court  of  Jowa. 

I  have  given  the  scheme  some  thought,  and  the 
more  I. reflect  upon  it,  the  higher  is  my  opinion  of 
its  utility.— JoAn  B.  F.  Graves,  Chief  Justice  Sup- 
Court  of  Michigan, 

Tour  general  idea  is  a  good  one.  —  T,  M. 
Cooley,  Associate  Justioe  of  Michigan  Sunreme 
Court ;  also  author  of  seneraX  well  known  law  oooks. 

I  think  it  is  safe  to  speak  with  unaualified  com- 
mendation concerning  the  fidelity  ana  thoroughness 
of  the  work  done.-A/amM  V,  Campibell,  of  the 
Michigan  Sup.  Caurt, 

I  regard  the  plan  as  very  cenvenient,  as  in  a  few 
Tolumes  all  of  the  decisions  of  the  Federal  Courts 
will  be  presented  in  a  compact  and  an  accessible 
form.— PmJbi€y  H.  Walker,  0%.  Justice  Sup.  Court 
of  Illineis, 

This  much  may  be  said  without  any  hesitation: 
If  the  remaining  portion  shall  be  edited  with  the 
same  learning  ana  ability  as  the  article  on  '*  Bail* 
ment,"  the  work,  when  completed,  cannot  fiul  to  be 
of  the  highest  importance  to  the  bench  and  the  bar. 
—John  M.  Scott,  on  the  JlUnois  Sup.  Court  Bench. 

A.  C.  Snyder,  of  W.  Va.  Sup.  Ct  agnet  with 
the  opinion  expressed  above. 

After  a  very  oareftil  consideration  of  the  general 
plan  of  your  forthcoming  work  entitled  '*  Federal 
Dedsions,"  I  have  no  hesitan^  in  sayine  it  has  my 
heariT  approval.— JoAfiJJ.  Mulkey,  of  Sup,  Court 
of  llUnois, 

Tho  plan  of  the  work,  as  given,  is,  in  my  Juds^ 
ment,  correct.— 9%oma«  J.  Freeman,  one  of  the 
Judges  of  the  Torn.  State  Sup.  Court, 

If  the  plan  be  faithftilly  executed,  the  work  can- 
not be  otherwise  than  valuable.*— IF.  F.  Cooper,  of 
Sup.  Ct.  of  Tennessee. 


BXTBACTS  FROM  LBTTIRS  OF  EMINENT  AND  WELL-KNOWN  JU!RISTS. 


I  am  much  pleased  with  your  plan  of  placmg  all 
eaaes  relating  to  the  same  topic  unddr  one  general 
head,  and  then  arranging  the  suhlects  treatea  under 
these  different  heads  m  alphahetical  order.-  W.  E. 
Niblack,  of  Sup.  Court  of  Indiana. 

The  plan  is  entirely  new  to  me,  hut  it  seems  to  be 
complete  in  all  respects.— J.  P.  Kidder,  of  Sup. 
Ooiuri  of  Dakota^ 

Completed  in  the  fidthful  manner,  of  which  this 
chapter  is  the  earnest,  I  think  your  work  will  be  of 
great  value,  and  that  it  will  command  a  large  sale. 
~Gt.  W.  Stone,  of  Sup.  Court  of  Alabama. 

I  think  your  plan  for  the  work  is  a  yery  good  one, 
and  at  the  present  I  am  not  able  to  suggest  any 
better  one.— D.  M.  Valentine,  of  Sup.  Court  of 
Kanaae. 

I  carefully  examined  the  cases  of  Caeey  y.  Cav- 
aroc,  Talty  v.  FreedmarCe  Savinae  and  Trust  Comr 
pany,  and  also  cf  Hayward  y.  ifational  Bank,  as 
well  as  Myere  v.  D'Mena,  and  Weatphal  y.  Ludlow, 
that  I  might  satisfy  my  mind  on  the  accuracy  and 
reliability  of  the  manner  and  style  of  arrangement 
and  expression,  and  I  am  so  much  pleased  with  it 
that  I  acknowledge  the  instruction  I  receiyed  by 
the  examination  of  the  opinions  on  the  plan  sug- 
gested.—ITm.  Archer  Coeke,  Judge  Cireuit  Court, 
SttUe  of  Florida,  Ex-Attorney^OeneraL 

The  plan  Is  an  excellent  one,  and  1  am  sure  the 
work  will  be  of  great  yalue  to  the  judges  of  the 
Federal  and  State  courts  as  well  as  to  the  lawyers 
who  practice  in  either  courts. — Aleek  Boarman, 
Judge  V.  S.  District  Court,  Skreveport,  La. 

The  work  seems  to  be  thoroughly  d«ne,  and 
presents.  In  a  convenient  and  satimctory  maimer, 
all  the  principles  decided  in  the  opinions  of  the 
cases  reportea«  John  P.  White,  one  of  the  Judges 
of  the  (hurt  of  Appeals,  Texas. 

The  plan  is  a  happy  one,  and  if  faithftilly  exe- 
cuted, the  reports  will  be  a  valuable  acoession  to 
the  library  of  the  Judge  and  active  practitioner. — 
R.  R.  Nelson,  Judge  United  States  Vistriet  Court, 
St.  Paul.  Minn. 

Tour  plan  is  worthy  of  all  oummendation,  and  if 
carried  out  with  the  excellentjudement  which  the 
pages  sent  indicate,  the  completea  work  will  result 
in  much  labor  saving  both  to  the  bench  and  the 
bar. — John  T.  Nixon,  Judge  United  States  District 
Court,  Jy-enton,  N.  J. 

The  plan  of  the  publication  is  most  satisfactory, 
and  its  execution,  so  fiir  as  it  has  proceeded  and 
fore  shadowed  by  the  specimen  Pftges,  g^ve  excel 
lent  promise.— i/.  M.  Key,  U.  6.  District  Judge, 

I  am  satisfied  that  when  vour  work  oemes  before 
the  legal  public,  it  will  be  highly  approved— -Jose^A 
P.  Comegys,  Delaware,  Chi^  Justtee  Sup.  Court. 

After  earefdl  examination  of  the  proofnsheets 
sent  to  me,  I  freely  say  that  I  am  pleased  with  the 

Slan  and  arrangement  of  the  work.— JJ.  E.  Priekett 
'up.  Court  of  Idaho. 

Tour  plan  of  famishing  in  a  series  of  volumes  all 
important  decisions  arranged  under  appropriate 
heads  is  excellent,  and  Judging  from  the  advance 
sheets  sent  me,  I  am  satisfied  that  it  is  being  faith- 
flilly  and  ably  executed. — Oeo.  W.  McC^iry,  of 
U.  8.  Court,  Eighth  Circuit.  0 

Tour  scheme  is  inunense.  If  the  execution  rises 
to  the  level  of  the  plan,  you  will  be  the  benefactors 
of  the  bar.— Daoia  J,  Brewer,  of  Kansas  Supreme 
^<nirt. 


^: 


I  do  not  hesitate  to  say  that  if  you  can  accomplish 
what  you  have  undertaken,  you  will  have  rendered 
the  profession  a  great  service. — E  B.  Jkumer, 
Judge  U.  S.  District  Court,  Austin,  Texas. 

On  the  whole,  it  seems  an  answer  to  the  reitera- 
ted query,  **  What  shall  we  do  with  our  reports?" 
— Amassa  Cobb,  of  Sup.  Court  of  Nebraska. 

I  am  much  pleased  with  the  plan  adopted.-^oe2 
Parker,  of  Sup.  Court  of  New  Jersey. 

The  ease  and  rapidity  with  which  the  respective 
subjects  can  be  examined  will  render  the  work  of 
inestimable  value  to  lawyers.— iS.  jSf.  Taft,of  Sup. 
Court  of  Vermont. 

If  the  work  is  carefUUy  executed,  it  seems  to  me 
that  it  would  certainly  be  both  useful  and  con- 
venient.—JoAn  M.  Berry,  of  Sup.  Court  of  Mtn- 
nesota. 

1  have  received  and  carefully  examined  specimen 
copy  of  the  ''Federal  Decisions, "  and  am  much 
leased  with  the  arrangement  of  the  work — R.  A. 
nil,  Judge  U.  S.  Dist.  Court  for  Mississippi. 

Tour  enterprise  seems  to  me  to  be  a  most  com- 
mendable one.  The  plan  itself  is  a  good  one,  and 
Willi  think,  meet  with  general  &vor.— iliiaiaoif 
Brown,  U.  S.  Dist.  Judge. 

Tour  plan  if  carried  out  as  contemplated,  will 
commend  itself  at  once  to  the  profession.— P.  H. 
Pinney,  of  Sup.  Court  ofArisona. 

1  have  given  your  ''Federal  Decisions''  a  oaie- 
ful  examination,  and  the  result  is,  in  my  opinion, 
the  plan  and  w<»rk  proposed  cannot  fail  to  receive 
the  cordial  approval  or  the  courts— both  State  and 
Federal— and  also  of  the  professional  generally. — 
Alex.  M.  Speer,  formerly  of  Sup.  Court  of  Georgia. 

I  have  carefully  examined  the  prospectus  and 
advanced  sheets  of  vour  proposed  "Federal 
Decisions,"  and  cordially  approve  of  the  plan  in  all 
its  characteristics  aud  leading  features.  You  have 
surmounted  the  difiiculties  adroirably.-^Bsfi;. 
Vaughan  Abbott,  Esq.,  Author. 

I  have  taken  the  trouble  to  see  the  lawyers  of 
this  Bar,  and  had  most  of  them  to  see  your  work 
on  Bailment.  All  are  very  much  pleased  with  it, 
none  offering  any  objections,  and  most  of  them  ex- 
pressing a  decidedly  favorable  opinion.— 0.  B. 
Preeman,  Esq.,  Trenton,  Tenn. 

The  more  I  have  studied  it,  the  more  fisvorably 
I  am  impressed  with  the  plan  and  execution  of  the 
work.— fe.  W.  Pttiison,  of  St.  Louis,  Author  of 
the  Missouri  Digest. 

So  far  from  condenming  the  plan  of  condensing 
decisions  in  some  cases  to  a  digested  form  is  con- 
cerned, if  the  work  is  done  with  the  ability  and 
fidelity  evinced  in  the  treatment  ot  the  subject  of 
Bailment.  I  regard  it  as  one  of  the  excellencies  of 
tne  work.— fi^amMe^  L.  Tate,  I^^obate  Judge,  Ora$ul 
Haven,  Mich. 

I  think  the  number  of  subscribers  who  will  fee! 
that  the  cutting  out  of  the  surplus  matter  has  beoi 
a  positive  advantag^e.  will  be  more  than  equal  to 
the  number  who  will  feel  that  a  sacrifice  has  been 
made  for  economy's  sake;  especially  when  the  im- 
proved arrangement  of  subjects,  methods  of  catch- 
ing at  once  the  particular  tning  wanted,  etc.,  etc., 
are  considered.— fl:  M.  Wiltse,  Attorney  for  CU^; 
of  Chattanooga,  Temu  * 
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And  those  who  will  assist  Mr.  Myer  in  arranging  subjects. 

It  if  impossible  to  give  at  present  *  the  zutmeB  of  all  who  will  act  in  this  capacity  on  the  Tarions 
topics  in  our  Federal  Decisions,  or  to  say  how  many  of  them  will  also  have  subjects  arranged  ander 
their  immediate  supervision. 

Below  we  give  the  names  of  those  with  whom  arrangements  have  already  been  made;  othen 
will  be  announMd  from  time  to  time  as  the  work  progresses. 

All  of  the  topics  are  now  ready  for  final  arrangement,  and  will  be  given  out  as  rapidly  aa  com* 
patent  parties  can  be  engaged. 

•Janoary,  1884. 


Abbott.  BenJ.VaUghail,  Author  of  a  digest  of  the  law  of  Corporation,  and  one  of 
Abbott  Brothers  who  have  for  so  long  been  fiivorably  known  to  tne  profession,  will  taka 
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arranging  of  any  subject  that  may  be  assigned  to  him,  as  soon  as  his  present  editorial  engage- 
ments wul  permit. 

Baldwin,  W.  D.,  and  Woodbury  Lowery,  patent  Lawyers,  wadiiogtoD,D.c., 

will  edtt  the  subject  of  "Patents." 

Ballf  F.  Q»,  Attorney  of  Chicago ;  author  of  a  work  on  National  Banks.  He  has  arranged  the 
subject  of  Banks. 

Benedict,  Robert  D.,  of  the  New  York  bar ;  nephew  and  former  law  partner  of  the  late 
BrastuB  G.  Benedict,  author  of  Benedict's  Admiralty:  editor  of  Benedict's  Boporti; 
reporter  of  the  Bastem  District  of  New  York  for  the  Federal  Reporter.  He  will  certify  to 
the  subject  of  Maritime  law.  Moat  of  the  work  of  digesting  and  arranging  thia  iuMect  will 
also  be  done  under  his  immediate  supervision  by  hia  son  and  law  partner  Wyllys  Benedid. 

Bennett,  Edmund  K^  of  Boston,  Mass.,  Jud«e  of  Probate  1B58-1888— Editor  of 
Story's  Works,  Bei^amln  on  Sales,  Massachusetts  Digest,  etc,  and  Dean  of  BostonUniyersity 
Law  School,  where{he  lectures  on  Contracts,  Sales,  and  other  topics. 

Bennett,  Sftmnel  C,  of  Boston,  SCass..  Assistant  Dean  of  Boston  University  Law  School, 
and  Instructor  in  Contracts  and  Sales,  which  two  subjects  he  will  digest  and  azrange  under 
the  supervision  of  his  father. 

BigelOW,  Melville  M.-Author  of  works  on  << Estoppel ;"  «' Overruled  Cases;"  ''Lead- 
ing Cases  in  Torts ;"  "Law  of  Fraud;"  "Equitv;"  " Elementary  Treatise  on  Torts;"  "In- 
surance Beports ;"  also  editor  "  Jarman  on  Wills,"  4th  edition ;  and  «  Story  on  Contracts," 
5th  edition.  He  has  already  certified  to  Agencv  and  Attorneys,  and  will  do  the  same  for 
anv  other  topic  referred  to  him.  We  hope  his  other  engagements  will  enable  him  to  take 
entire  chaige  of  the  subject  of  Insurance. 

Chase,  G^eorge,— Professor  of  Criminal  Law,  Torto  and  Procedure,  Law  School  of  Columbia 
College.  Editor  of  *'  Chase's  Blackstone."  Contributor  of  many  legal  articles  to  "  John- 
son's Universal  Cydopssdia."  Editor  of  "Johnson's  Beady  Legal  Adviser."  He  will 
certify  to  the  cases  in  Tobts  which  are  reduced  to  a  digest. 

CrOSWell,  Simon  Oreenleafl  (mndson  of  author  of  Oreenleaf  on  Evidence.)  Editor 
of  the  new  edition  [14th]  of  GreenleST  on  Evidence,  will  digest  and  arrange  that  topic 

Curtis,  Benjamin  Rjson  of  the  late  &mous  Jurist,  formerly  Associate  Justice  of  U. 
S.  Supreme  Court,)  Lecturer  at  Bosto  University  Law  School,  and  editor  of  **  Cortis's 
Jurisdiction  and  Practice  of  United  States  Oourts,*^  and  •'  Curtis'  Life  and  Writings."  Ha 
will  digest,  arrange  and  edit  the  three  su^ects  of  Cottets,  Plbadoto,  Peaotics. 


Daniol,  Jolm  ^(V. — Author  of  the  celebrated  work  on  "Negotiable  Instruments,"  will  certify 
to  Banks,  Bonds,  Bill  and  Notes. 

Gould)  John  M..  of  Boston,  author  of  '*  Gould  on  the  Law  of  Waters,"  and  other  works, 
will  certify  to  the  subject  of  **  Watercourses,"  and  kindred  topics,  perhaps  edit  them. 

ECdiniltOIl,  AdolbOrt,  of  Chicago,  did  the  work  of  digesting  and  arranging  the  subject  of 
AttornejTs,  and  also  Arbitration  and  Award.  We  think  an  examination  of  his  work  will  show 
him  to  be  competent  for  the  work  undertaken.  He  has  also  done  the  work  of  arranging  and 
digesting  the  topic  of  Bills  and  Notes  to  appear  in  Vol.  III. 

H&mniOIldt  W.  O*,  Dean  of  the  St.  Louis  Law  School,  and  a  well-known  writer  for  Law 
Manusines;  also,  one  of  the  lecturers  in  the.  Boston  TJniyersity  Law  School.  He  will  take 
ent&e  charge  of  Ck>nstitution  and  Laws ;  States  and  Territories,  and  other  kindred  topics. 

TTighj  J,  Ii»,  Author  of  a  well-known  book  on  '*  Injunctions."  He  has  certifled  to  Actions  and 
to  Appeals  and  Writs  of  Brror.  He  will  examine  and  certify  to  any  other  subject  we  refer 
to  him. 

Jones,  Leonard  A».~ Author  of  <* Mortgages  of  Beal  Property;"  Mortgages  of  Personal 
rroperty ;"  Bailroaa  Securities,"  etc.  He  will  take  entire  charge  of  the  topics  of  "Liens," 
also,  Conveyances  (including  Deeds,  Deeds  of  Trust  and  Mortgages),  and  perhaps  some 
others. 

Lowell,  John.  Hon.,  late  Judge  of  TJ.  S.  Circuit  Court,  will  certify  to  the  subject  of  Insol- 
vency and  bankruptcy. 

McCrary,  0«  W,.  Hon.,  late  judge  of  8th  U.  S.  circuit,  and  author  of  a  work  on  **Blec- 
tions."  He  will  certify  to  Elections,  which  subject  is  being  edited  by  Mr.  Hagerman,  an 
attorney  of  Keokuk,  Iowa,  under  his  supervision 

M11^*?j  H«  E. — Author  of  "Mills  on  Bminent  Domain."  He  will  take  entire  charge  of  that  sub- 
ject. 

Morrison,  B«  S.,  of  Colorado,  author  of  a  work  on  **  Mines,"  will  certify  to  that  subject, 
perhaps  edit  it. 

SohOUler,  James,  Author  of  *« Domestic  Relations;"  *<  Husband  and  Wife;"  '<BailmenU, 
including  Carriers;"  '^Bxecutors  and  Administrators;"  ** Personal  Property ;"  also,  editor 
of  last  edition  of  "Stoiy  on  Bailment"  He  has  already  certified  to  the  subjects  of  Accouats, 
Arbitration  and  Assignment.  He  will  take  entire  charge  of  the  topics  or  Domestic  Itela- 
tions  and  Bstates  of  Decedents,  also  Carriers,  arrange  the  cases,  and  have  the  digesting  done 
under  his  own  supervision. 

Wharton,  William  F.,  of  Boston,  editor  of  the  last  edition  of  Story  on  Partnership,  will 
take  the  cases  on  that  subjeet,  not  printed  in  full,  and  certify  to  the  good  judgment  used  in 
disGArding  them. 

Willard^  Joseph.— Editor  of  *<  Taylor  on  Landlord  and  Tenant"  He  will  certify;to  Landlord 
and  Tenant 

Wood.  H.  O*,  author  of  a  new  and  valuable  work  on  Limitations,  will  revise  and  certiiy  to 
tne  cases  on  that  subject  that  are  not  printed  in  full.  He  is  also  author  •f  a  treatise  on  Fire 
Insurance,  Master  and  Servant,  Nuisances;  also,  editor  of  Brown  on  Carriers,  Collier  on 
Partnership  and  Best  on  Evidence. 


We  point  with  pride  and  satisfaction  to  the  above  list,  which  we  believe  inolodes  more  legal 
talent  than  has  ever  before  been  combined  in  any  one  publication,  each  name  being  instanUj  recog- 
nized as  indicating  the  proper  person  to  do  the  work  undertaken. 

Arrangements  will  be  made  with  other  well-known  authors  as  rapidly  aa  we  are  ready  to  give 
out  the  manusoript  of  subjects  in  their  line. 
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The  aim  in  this  work  is  to  publish  the  decisions  of  the  Federal  Ooorts  nnder 
a  method  of  arrangement  not  hitherto  attempted.  The  works  on  leading 
oases  are  quite  numerous,  but  no  attempt  has  been  made  to  arrange  alphabet- 
ioally,  acoording  to  the  subject  matter,  an  entire  series  of  decisions,  comprising 
all  heads  of  the  law.  The  plan  here  proposed  has  been  developed  by  years  of 
patient  inyestigation  and  experiment,  and  has  already  met  with  the  approval  of 
judges  and  leading  members  of  the  bar  in  every  state  of  the  Union.  The  ob- 
ject is  to  present  the  federal  decisions  in  such  a  shape  that  they  may  be  easily 
consulted — to  present  under  any  given  subject  all  the  important  cases  in  full 
appropriate  to  such  subject,  and  a  complete  digest  of  points  in  cases  assigned  in 
full  to  other  heads.  By  this  means  we  are  enabled  to  present  in  a  complete 
and  compact  form  every  subject  that  has  been  litigated  in  the  federal  courts. 

The  intention  is  to  publish  all  accessible  federal  decisions,  either  in  full  or  in 
a  digested  form,  whether  found  in  the  regular  series  of  reports  or  BOSktt&ted 
through  the  various  periodicals  and  state  reports,  including  the  opinions  of  the 
Oircuit  Court  of  the  District  of  Oolumbia,  the  most  valuable  opinions  of  the 
Territorial  Courts,  and  the  opinions  of  general  importance  of  the  Court  of 
Claims  and  the  Attomeys-Greneral.  The  opinions  of  the  Supreme  Court  are 
made  the  basis  of  the  work,  to  be  followed  by  those  of  the  Circuit  and  District 
Courts,  according  to  their  valua  All  important  cases  will  be  published  in  full,  (a) 
but  cases  which  merely  affirm  or  follow  some  leading  case,  or  those  which 
are  based  upon  a  particular  state  of  facts  and  do  not  announce  any  important 
principle  of  law,  and  in  some  instance  those  which  turn  upon  a  well  settled 
principle  of  law,  will  not  be  published  in  full,  but  only  digested,  the  extract  to 
be  sufficiently  full  for  all  practical  purposes.  Where  a  series  of  cases,  all  cov- 
ering the  same  ground  and  addressed  to  the  same  subject  matter,  are  reviewed 
and  affirmed  in  a  later  case,  usually  the  last  case  will  be  given  in  full,  and  the 
others  will  be  digested,  (b)    Whenever  there  is  a  well  grounded  doubt  whether 

(a)  There  are  *  few  subjects,  such  as  Slayerj,  Bankraptoj  and  Embargo  Laws,  under  which, 
for  obyiouB  reasons,  onlj  a  few  cases,  oomparatiTelj,  wiU  be  printed  in  fuU.  The  old  Em* 
bargo  Laws  and  the  questions  connected  with  a  state  of  sUyery  are  obsolete,  and,  consequent! j, 
the  cases  on  those  subjects  will  be  digested.  The  Bankrupt  Laws  are  repealed,  but  as  new 
laws  are  likely  to  be  enacted  from  time  to  time,  a  sufficient  number  of  cases  wiU  be  printed 
in  fuU  to  illustrate  the  general  principles  of  the  subject.  There  are  other  subjects,  such  as 
Maritime  Law,  Patents,  Practice,  Revenue,  Prize  of  War,  etc,  from  which  a  great  manj 
cases  win  be  rejected,  owing  to  the  fact  that  there  are  a  great  number  that  are  merely  fact 
oases,  or  are  confined  to  a  statement  of  the  same  general  principle.  The  remxurk  here  made 
is  true  of  the  subject  of  Appeals  and  Writs  of  Error,  published  in  this  volume,  and  wiU  apply 
also  to  Courts. 

(b)  For  an  illustration  of  this  point  see  GroweU  v,  Randell,  p.  696,  where  Mb.  Jusnci 
Stoby  reviews  and  reaffirms  a  long  line  of  decisions  touching  the  appellate  jurisdiction  of  the 
supreme  court  under  the  twenty-fifth  section  of  the  judiciary  act.  It  thus  frequently  happens 
that  a  line  of  decisions,  all  addressed  to  the  same  point,  are  rounded  out  and  the  question  set 
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a  digest  of  a  case  will  be  sufficient,  the  case  will  be  given  in  foil.  It  is  not  in- 
tended, however,  to  publish  in  full  the  opinions  of  the  Oonrt  of  Claims,  nor 
those  found  in  the  state  reports  and  law  periodicals,  except  those  that  are  of 
more  than  ordinary  value. 

The  opinions  given  in  full  under  any  subject  are  those  which  are  devoted, 
either  wholly  or  principally,  to  that  particular  subject.  Many  of  the  decisions 
comprise  other  points  of  law  not  appropriate  to  the  general  subject,  but  usually 
each  decision  is  confined  to  a  single,  distinct  subject  matter  by  which  it  may  be 
classified,  the  other  points  arising  incidentally.  It  may  be  a  surprise  to  many 
that  a  series  of  decisions  can  be  thus  classified ;  but  an  examination  of  the 
cases  shows  that  if  a  decision  is  on  the  merits  it  is  usually  confined  to  one  gen- 
eral head  of  the  law,  the  points  arising  incidentally  being  such  as  relate  to 
matters  of  practice;  or  if  the  case  is  decided  on  a  point  of  practice  or  proced- 
ure, the  question  on  the  merits,  as  a  general  rule,  is  not  considered.  This  fact 
makes  it  possible  to  classify  the  cases  easily  and  accurately,  {o) 

The  arrangement  is  very  simple,  and  can  be  understood  by  a  very  little  at- 
tention to  details: — 

(1)  The  cases  are  assigned  to  the  various  general  heads  of  the  law,  and  these 
are  divided  and  subdivided,  for  convenience  of  arrangement  and  reference, 
with  head-notes  or  table  of  contents  at  the  head  of  each  subject,  the  same  as 
an  ordinary  digest,  {d) 

•     (2)  For  the  sake  of  condensation,  by  avoiding  the  extensive  duplicating  of 
the  various  points,  the  cases  are  assigned  to  as  few  general  heads  as  possible.  («) 

(8)  At  the  head  of  each  division  of  a  subject  wUl  be  found  a  digest  or  sum- 
mary of  the  points  of  law  in  the  cases  assigned  to  such  division.  This  Sum- 
MABY  is  confined  exclusively  to  the  statement  of  the  points  of  law  applicable 
to  the  particular  division  under  which  the  case  is  published,  other  points  of 
law  in  the  case,  if  any,  being  transferred  to  other  subjects,  or  to  other  subdi- 
visions of  the  same  subject.  (/) 

at  rest  by  a  full  and  exhaustive  decision.  This  latter  decision  is  giyen  the  preference,  be- 
cause it  purports  to  give  aU  the  reasons  for  the  rule  announced,  and  is  manifestly  intended  to 
be  final.  A  case  is  not  always  rejected,  however,  because  another  case  coverinK  the  same 
gromid  is  given  in  ftdL  See,  for  example,  page  698  et  seq.,  where  a  number  of  cases  are  given 
in  fnU  to  show  what  is  necessary  to  bring  a  case  from  a  state  court  within  the  terms  of  section 
86  of  the  judiciary  act. 

(c)  See  page  18,  Wiggins  v.  Burkham.  The  question  litigated  in  this  case  has  reference 
solely  to  an  account  rendered.  Other  points  arise  incidentally,  and  wiU  be  found  digested  in 
the  complete  work  under  their  appropriate  heads.  The  cases  are  very  rare  in  which  it  is  diffi- 
cult to  determine  to  what  head  an  opinion  ought  to  be  assigned. 

(d)  See  the  head-notes  to  Actions  and  Agency  on  pages  29  and  183. 

(«)  See,  for  example,  the  subjects  of  Actions  and  Agency.  Under  the  former  head  wiU  be 
found  cases  on  cause  of  action,  forms  of  actions,  the  various  common  law  actions,  the  gen- 
eral princjiples  of  actions  in  rem,  etc. ;  while  the  latter  head  comprises  cases  on  the  general 
doctrine  of  Agency ,  Powers  of  Attorney  and  Factors  and  Brokers.  This  plan  is  carried  out 
in  the  subject  of  Appeals  and  Writs  of  Error,  and  wiU  be  foUowed  in  such  subjects  as  Car- 
riers, Constitution  and  Laws.  Courts,  Practice,  Pleading,  etc. 

(/)  See,  for  example,  section  748  on  page  672.  The  references  at  the  end  of  the  sectioni 
show  that  the  case  is  published  in  fuU  under  some  other  subdivision  of  the  subject.  On  turn- 
ing to  the  case  (§§  1175-1179),  we  find  it  published  under  the  head  Rights  Claimed  under  an. 
Act  of  Congress^  and  the  points  in  the  Case  appropriate  to  that  head  are  digested  and  placed 
in  the  Summaby;  while  the  point  in  the  case  on  the  breach  of  a  marshal's  bond  wiU  be 
found  in  the  complete  work  under  Bonds.  See,  also,  g  24,  page  407;  g  48,  page  408;  g  61, 
page  409. 

viii 


PfiEFACK 

(4)  Next  in  order  are  the  cases  in  fall,  arranged,  generally,  according  to  the 
order  of  the  sections  of  the  Sumkabt.  Where  the  court  states  the  facts  of  the 
case,  it  is  so  indicated  by  the  use  of  the  words  Statement  of  Facts  at  the  be- 
ginning of  the  opinion.  Where  it  is  necessary  to  state  the  facts  apart  from 
the  opinion,  the  statement  is  made  as  brief  as  possible,  and  is  confined  to  the 
facts  necessary  to  enable  the  reader  to  understand  the  points  decided,  {g) 
The  cases  are  also  divided  into  convenient  paragraphs,  with  a  brief  state- 
ment at  the  beginning  of  each  paragraph  of  the  point  of  law  discussed  or 
decided.  Reference  is  here  had  to  the  iUdic  sections  scattered  through  the 
opinion.  These  take  the  place  of  the  syllabus  usually  placed  at  the  head  of 
the  opinion,  and,  besides  bringing  out  every  point  of  law  actually  decided,  in 
some  instances  call  attention  to  a  review  of  authorities,  as  well  as  various 
points  of  law  which  would  ordinarily  be  classed  as  dicta.  (A) 

(5)  At  the  end  of  a  series  of  cases  is  a  digest  of  points  applicable  to  the  par- 
ticular subdivision  of  the  subject.  This  digest  matter  is  obtained  from  four 
sources:  1st.  Cases  assigned  originally  to  the  general  head,  but  digested  and 
thrown  out  in  the  final  arrangement,  not  to  appear  in  full  in  any  part  of  the 
work,  (t)  2d.  Points  taken  from  cases  which  will  appear  in  full  under  some 
other  division  of  the  same  subject.  (J)  Sd.  Points  taken  from  cases  which  are 
assigned  to  some  other  general  head,  (i)  4th.  A  digest  of  cases  from  state  re- 
ports, law  periodicals,  and  the  opinions  of  the  Court  of  Claims  and  the  Attomeys- 
Gton^raL  (^ 

Oases  that  will  not  appear  in  full  in  any  part  of  the  work  are  denoted  by  a 
$ta/r  following  the  name  of  the  case,  thus.  Dob  v.  Box.*  The  tables  of  cases 
and  indexes  will  also  contain  a  similar  designation  of  rejected  cases,  so  that  in 
consulting  either  the  reader  will  readily  see  whether  he  is  referred  to  a  case  in 
full  or  only  a  digest. 

The  itaUe  matter  at  the  head  of  the  Scmmabt  takes  the  place  of  the  side- 
heads,  or  catch- words,  usually  prefixed  to  the  sections,  and  is  intended  as  an 
index  to  the  contents  of  the  Summabt.  At  the  end  of  each  section  of  the  Sum- 
icABT  the  name  of  the  case  of  which  the  section  is  a  digest  is  given,  followed 
by  the  numbers  of  the  sections  into  which  the  case  is  divided,  so  that  after  the 
reader  has  read  the  section  of  the  Suhmabt,  and  found  that  it  is  what  he 
wants,  he  can  at  once  turn  to  the  case  in  full. 

ig)  See  the  case  on  page  18,  where  the  court  states  the  facts ;  on  page  32  a  brief  statement  is 
prefixed  to  the  opinion,  while  in  some  cases  the  statement  of  facts  is  found  in  the  bodj  of  the 
opinion,  as  on  page  661. 

ifi)  The  case  of  WiUiamson  v.  Ringgold,  on  page  88,  wiU  fairly  iUustrate  the  plan.  There 
is  reaUy  but  one  point  in  the  case,  which  is  stated  in  the  Sumhabt,  while  the  review  of  au- 
thorities and  yaluable  points  made  by  the  court  by  way  of  argument  are  indicated  in  the 
italic  sections. 

(t)  See  the  9tar  case  in  section  17,  page  21 ;  also  the  foot-notes  on  pages  452  and  479. 

ij)  See  sections  80,  81,  88,  748  and  749,  and  the  references  to  the  cases  in  fuU. 

(ft)  This  win  be  iUustrated  by  any  of  the  cases  to  which  no  star  is  annexed  in  sections  10  to 
19,  on  page  21.  These  cases  are  assigned  to  other  heads,  and  may  or  may  not  appear  in  fnU 
under  those  heads.  If  any  of  them  are  only  digested  when  they  are  reached  in  their  order, 
the  fact  will  be  indicated  by  a  star,  and  the  table  of  cases  will  also  show  that  they  are  not 
published  in  f  ulL 

(Z)  These  cases  wiU  be  denoted  by  a  9tar  following  the  name  of  the  case.  There  are  also 
divisions  of  a  subject  under  which  there  are  no  cases  in  full,  as,  e.  g.,  on  pages  27,  81, 128  and 
182.    There  are  no  cases  in  fuU  appropriate  to  those  subheads. 
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The  head-notes,  or  table  of  contents,  at  the  beginning  of  a  subject,  followed 
by  the  numbers  of  the  sections  of  each  division  and  subdivision,  the  section 
numbers  at  the  top  of  the  page,  the  running  title,  giving  the  general  title  on 
the  left-hand  page  and  a  subdivision  of  the  subject  on  the  right,  and  the  numer- 
ous cross-references  at  the  end  of  the  sections,  etc.,  are  intended  to  facilitate  the 
examination  of  the  subject.  The  final  table  of  contents  and  the  general  index 
to  be  published  at  the  end  of  the  series  will  be  arranged  so  as  to  enable  the 
reader  to  find  the  most  obscure  points.  A  table  of  cases  and  index  will  also 
accompany  each  volume. 

The  great  merit  of  the  work,  therefore,  consists  in  this:  (1)  The  value  of  the 
cases.  (2)  The  important  cases  are  all  printed  in  full.  (8)  The  Summabt  at 
the  head  of  the  cases  and  the  digest  matter  following  form  a  complete  digest 
of  a  subject,  as  full  and  as  conveniently  arranged  for  consultation  as  an  (ordi- 
nary digest. 

In  the  preparation  of  the  digest  matter  following  the  cases  in  volumes 
I  and  n,  I  have  been  assisted  by  Ohables  N.  Bbowk,  Esq.,  of  Madison,  Wis- 
consin 

WILLIAM  Q.  MTEB. 

Madison,  Wisconsin,  1884. 

Volumes  and  Cases  to  be  Included.     . 

•  Vols. 

Supreme  Court  Beports,  viB:  -  -  ..  .  io5 

S.*?!^'  ^»S*^/  *'  BallM.  8;  Howard,24;  Otto,  16;  Petew,  16; 
WalliMso,28;  Wheaton,  12.  *      ' 

Circuit  and  District  Court  Beports,  ...  142 

Abbott'a  Admiralty,  1 ;  Abbott's  U.  8.,  2;  Baldwin,  1 ;  Bee,  1 ; 
Benedict,  lOi  Bissell,  9;  Blatchford,  19;  Blatch.  Prize  Oases,  1 
Blatch,  &  Howland,  1;  Bond  2;  Brown,  1 ;  Chase  1 ;  OlttTord,  4; 
Oiabbe,  1 ;  Oianch.  C.  C,  6 ;  Curtis,  2;  Dayeis,  1 ;  Deady,  1 ;  Dil- 
lon, 6;  Flippin,  2:  Fisher's  Priae  Cases,  1 ;  Gallison,  2;  Gilwn,  1: 
Hempstead,  1;  flotoan,  1;  Holmes,  1 ,  Hughes,  4;  Lowell,  2; 
McAllister,  1 ;  McCabon,  1 ;  McCrary,  8 ;  McLean  6 ;  Marshall,  2; 
Mason,  6;  Newberry,  1;  Olcott,!;  Paine,  2;  Peters' C.  C,  1; 
Peters  Admiralty,  2;  Sawyer,  7;  Sprague,  2;  Story,  8;  Samner,  8; 
Tanev,  1;  Wallace  C.  C.  j ;  Wallac^Jr.,  8 ;  Waie,  2 ;  Washikgl 
ton,  4;  Woods,  8;  Woodbury  &  Minot,  8 ;  Woolworth,  1;  Van 
Ness,  1. 

Opinions  of  Attomeys-Gtoneral  and  Court  of  Claims,  88 

Federal  Beporter,         -----  12 

Federal  Cases  taken  from  other  Sources*  vis :  -  -         ao 

Smith,  (N.  H.) ;  8  and  4  Day,  (Conn.J;  16,  82  and  84  Conn. ;  2 
Brown,  (Pa.);  6  Call,  (Va.);  2  Martin,  (N.  C.j;  26 Sup.  Tex. ;  Cooke, 
(Tenn, ) ;  Overton,  fTenn.) ;  Vt.  Keps.,  20-26,  and  29 :  86  €k<mia; 
Am.  Law  Beg.,  80  Vols. ;  Brewster,  (Pa.)  8  and  4;  Legal  QaaStte 
Beps.,  (Pk.)  1;  2  Haywood,  (N.  C.) ;  Pittsburgh  Beports,  being 
Pittsburgh  Legal  Journal,  8  Vols ;  Tha  Philadelphia  Bep^,  12  VolsT 
bdne  a  reprint  of  the  Legal  Intellifenoer.  Also  many  casia  frvm 
the  Central  Law  Journal  ^d  other Xaw  Magazines. 

The  whole,  in  original  volumes,  make  a  total  of       .  812 


N.  B.  Although  we  offer  the  work  at  an  apparently  low  prioe,  we  wish  to  as* 
sore  the  profession  that  it  is  not  a  cheap  reprint.  In  order  to  carry  out  our  plan, 
it  became  necessary  to  employ  lawyers  of  experience  on  the  editorial  work,  and 
in  the  matter  of  prmting  and  oinding,  the  work  will  be  equal  to  the  best  styles  of 
modem  law  books. 


MYER'S  FEDERAL  DECISIONS. 

The  below  list  giTM  the  number  of  Tolumes,  and  the  contents  of  each,  (except  the  minor  topios.) 
substantially  as  they  will  appear.    Full  deioriptiye  circulars  sent  en  application. 

Vol»  They  include  the  subjects  of  Accounts;  Actions;  Appsals  and  Writs  or  Baaoa;  AaBiTEATiow:  As- 
1A9,        sionmknt;   ATToawKTS.    The  two  snl^ects  of  Aobmct  and  ArrsALS  ahd  Waits  or  Eaaoa  are,  we 

$13.  think,  of  more  Talne  than  any  treatise  on  either  subiJect,  both  on  account  of  their  oomprehensivcness 
and  the  method  of  treatment.  We  feel  so  certain  that  every  attorney  who  examines  these  two  Tolomes 
will  be  induced  to  subscribe  fbr  the  whole  series  that  we  are  willing  to  send  them  out  on  approval  on 
receipt  of  $19.00.    Honey  to  be  refhnded  on  return  of  the  books. 


Vol.    Banks ;  Biiltf  and  Notes,    To  be  ap- 

3,  proved  by  John  W.  Daniel,  author  of  a 
well-known  work  on  Negotiable  Instru- 
ments.   1126  pages,  ready  April  80th. 

^.  Sotulttf  Municipal,  Corporate  and  Official. 
To  be  approved  by  John  W.  Daniel.  1000 
to  1100  pages. 

S,  Carriers^  edited  by  James  Schouler,  Esq. 
Champerty,  Churches,  Citizens  and  Aliens, 
Consignor  and  Consignee,  edited  by  Mr. 
Myer.    800  to  1000  pages. 

<l.  ConstittUioncU  Law,  To  be  edited  by 
Prof.  W.  G.  Hammond,  Dean  of  the  St 
Louis  Law  School.    1000  to  1200  pages. 

7.  Cdnerace«,  edited  bjr  S.  H.  A  8.  C.  Ben- 
nett, of  Boston  University  Law  School,  and 
Consuls  edited  by  Mr.  Myer.  800  to  1000 
pages. 
S.  Conveyances^  edited  by  Leonard  A. 
Jones,  author  of  several  well-known  works 
on  Real  Estate  and  kindred  subjects.  800 
to  1000  pages. 

9.  CknTi^raHons.  Edited  by  Mr.  Myer, 
and  approved  by  some  person  of  acknowl- 
edged authority  on  that  subject.  900  to 
1100  pages. 

10.  Courts.  Edited  by  Benjamin  R.  Curtis, 
Lecturer  at  Boston  University  Law  School, 
and  editor  of  '*  Jurisdiction  and  Practice 
of  U.  8.  Courts.**    700  to  900  pages. 

11.  Crimes  and  Criminal  Procedure. 
Edited  by  Mr.  Myer,  and  approved  by  some 
competent  authority.    900  to  1100  pages. 

12.  Domestic  Relations,  Edited  by  Mr. 
James  Schouler,  author  of  a  well-known 
work  on  that  subject  Also  several  small 
topics  by  Mr.  Myer,  among  which  are  Debt- 
or and  Creditor,  Easement,  and  Eminent 
Domain ;  also  Elections,  edited  under  the 
supervision  of  Judge  MoCrary.  800  to  1000 
pages. 

13.  Equity.  The  final  editor  of  this  subject 
has  not  yet  been  decided  upon.  1000  to 
1200  pages. 

14.  Estates  of  Decedents.  Edited  by 
James  Schouler,  Esq.,  author  of  a  work  on 
that  subject.  Also  Estoppel,  edited  by  Mr. 
Myer.    800  to  1000  pages. 

15.  Evidence.  Edited  by  Simon  Greenleaf 
Croswell,  editor  of  the  last  edition  of 
Greenleaf  on  BTidenoe.  Also  Fees,  Fer- 
ries, Fisheries,  Foreign  QoTernment  and 
Fraud,  probably  all  Aited  by  Mr.  Myer. 
900  to  1100  pages. 

16*.  Insolvency  and  Bankruptcy^  (ap- 
proved by  «ludse  Lowell),  also  Ghuning, 
Uift,  Gk>od  Wil^  (Government,  Indians,  In- 
former, Innkeepers  and  Insanity,  probably 
all  edited  by  Mr.  Myer.    800  to  lOOO  pages. 

17.  Insurance,  probably  edited  by  Mel- 
ville M.  Bigelow,  Esq.,  author  of  a  cele- 
brated work  on  that  subject  800  to  1000 
pages. 


Vol. 
18. 


19. 


20. 

21. 

22. 

23. 

24. 

25. 
26. 


27. 


28, 


29. 


tludgments^  ak\90  JnieregL  Edited  by  Mr. 
Myer,  and  approved  by  some  well-lmown 
and  acknowledged  authority  on  these  topics. 
700  to  900  pages. 

Laml  atui  lAitul  Titles.  Edited  by 
Leonard  A.  Jones,  (see  Vol.  8).  To  include 
Public  Lands,  R.  it.  Grants,  Vendor  and 
Vendee,  Actions  to  recover  possession  and 
to  try  title.  Partition,  the  vanous  Estates  in 
Land,  including  Homestead  and  the  doc- 
trine of  Innocent  Purchaser.  Ac,  Ac . 
1000  to  1250  pages. 

Landlord  aad  TenatU.  Approved  by 
Joseph  Willard,  editor  of  last  edition  of 
Tavlor  on  L.  &  T. 

Limitations.  Approved byH. G.Wood, 
author  of  a  valuable  work  on  that  subject ; 
also  Liens  and  Liquor,  edited  by  Mr.  Myer. 

MariHme  Law.  Edited  by  Robert  D. 
Benedict,  of  New  York  City.  1100  to  1260 
pages. 

Mines.  Edited  bv  R^  S.  Morrison,  Esq., 
author  of  a  late  wore  on  that  subject 
Partnership.  Approved  by  William 
T.  Wharton,  editor  of  the  last  edition  of 
Story  on  Partnership.  Also  Mistake,  Money 
Name,  Officers,  and  several  smaller  topics, 
edited  by  Mr.  Myer.  800  to  1000  pages. 
Patents.  Edited  by  W.  D.  Baldwin 
and  Woodbury  Lowery,  two  of  the  best 
and  most  favorably  known  Patent  Lawyers, 
of  Washington,  D.  C.  Probably  also  Pay- 
ment and  Analties  will  go  into  this  volume. 
800  to  1000  pages. 

Pleading  and  Pr<Mctice.  Edited  by 
Benjamin  K.  Curtis  (see  Vol.  10}.  Prob- 
ably Post-Office,  Powers  and  Privilege  from 
Arrest  will  go  into  this  volume.  1000  to 
1200  pages. 

i{«vef»ti«y  including  Duties,  Taxes  and 
Tax  Sales.  This  volume  will  probably  also 
contain  Receiver,  Reward,  Roads  and 
Bridges.    800  to  1000  pages. 

8ales,  Edited  by  E.  H.  &  8.  C.  Bennett 
(see  Vol.  7.) 

Torts.  Approved  by  Geo.  Chase,  Profes- 
sor in  Columbia  College.  Also  Set-off, 
Slavery,  States,  Telegraphs,  Timber,  Tree- 
ties  and  other  smaller  titles,  edited  by  Mr. 
Myer.    1000  to  1200  pages. 

War  and  the  questions  growing  out  of  the 
various  Wars  we  have  beien  engaged  in. 
Also  Usage  and  Customs,  Uses  and  Trusts. 
Warehouses;  also  Water  Courses,  ap- 
proved by  John  M.  Gould.  1000  to  1200 
pages. 

Writs.  Examined  and  approved  by  J.  L. 
High,  one  of  the  most  favorably  known 
Law  writers  in  this  country.  This  volume 
will  also  contain  the  table  of  cases  to  the 
series. 


Index  to  the  whole  series. 
pages. 


800  to  1000 


iim 
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